Property Fall 2022 Outline
Possession and Ownership

· First possession

· This can be established by ‘actual bodily seizure’ of an item, or:
· The rule of capture- Pierson v. Post
· (1) Manifests an unequivocal intention of appropriating the animal to his individual use (2) has deprived him of his natural liberty (3) brought him within his certain control
· For this rule to apply, there must be no statute, and the item must not be on someone else’s property already. 
· This rule provides certainty and possibly fairness
· State v. Shaw- ‘certain control’ can be established by intent once items are in your possession- rule of practical (reasonable) control can be implied
· it was not absolutely impossible for them to escape, yet it was practically so impossible 

· Reasonable Prospect
· The dissent in Pierson v. Post 

· If the pursuer was within reasonable reach or had a reasonable prospect of taking the chattel, then his intention has been proven as pursing the item and you can acquire a property right  

· The argument could be for encouraging business, or policy goals, or fairness

· This is a more flexible rule that is left up to interpretation 
· Custom- Ghen v. Rich
· When custom is in play, the court can consider this instead of applying the common law rule
· This can come into play when especially when discussing items that are impractical to capture (like a whale), when one of the parties is following established protocol, and when another party abandons established protocol

· It may be prudent to bring up how widespread the custom is when applying this rule, the decision does not mention this in Ghen, but it could be relevant 

· Arguments for this can be to encourage business and prevent a free for all
· The industry must rely on custom, and the custom must work well in practice

· Maintain peace and understanding, protect an industry, protect vulnerable interests

· Cons- custom can prevent innovation, may raise questions about how widely used the custom is 
· When the object is not an animal, you can argue against the rule of capture and for reasonable prospect- Popov v. Hayashi

· Can apply to abandoned or never owned property

· Is also relevant for lost property, but only when deciding between 2 finders, we still have to mention that the original owner could come back and retake possession 
· Found Property- what are the rights of a possessor of something that is owned by someone else?
· Found property statute
· When a statute exists referring to a way that finding lost or mislaid property can become ownership (usually through the passage of time and following various procedures). See Linder’s Iowa statute.
· Abandoned Property
· The owner no longer wants to possess the item
· Common law- This belongs to the finder of the property against all others, including the former owner. Defined in Benjamin.
· Lost Property
· The owner unintentionally and involuntarily parts with the item and does not know where it is
· Common law- Armory v. Delamirie- the finder has a property right against everyone except the original owner and a prior finder 
· When there are multiple finders, the first finder in the chain has the right over subsequent finders (Clark v. Maloney)
· Thief vs. second thief, any prior possessor has a better claim than a thief, but still less than an original owner. The first thief has a claim over the second thief. (Anderson v. Gouldberg). The thief cannot establish absolute ownership nor pass title 
· The first possessor always has rights against a second possessor, even if the first possessor stole it and the second possessor found it
· Mislaid Property
· The item was voluntarily put in a certain place by the owner who then overlooks or forgets where it is
· Common law- Benjamin v. Linder Aviation- the item goes to the owner of the property where the item was found, the finder acquires no rights. 
· This is to allow the greatest chance of recovery for the original owner of the item
· In Benjamin, the court had to first decide if the property was lost or not to supersede the statute that covered lost property 
· Possession > Ownership
· Good faith purchase- Norwood v. Nordhues and Nordhues v. Maulsby
· When an innocent purchaser buys the property and is protected by the law
· Caveat emptor (buyer beware)- when no statute applies
· This is an approach that puts the onus on the most recent buyer of property to ensure that the title can be transferred to them through the person they purchased the item from
· The court will usually focus on the first transaction after the illicit activity occurred if they can, to see if title was transferred. 
· States have a good faith purchase statute that includes requirements from the buyer and the original owner 
· Buyer:
· Must not be put on actual notice, must look into any suspicious facts (constructive notice), must be a good actor/merchant in the space, and must be acting in the course of business
· Seller:
· Must have initially entrusted the item and not had it stolen
· Adverse possession of personal items
· States will have their own statute of limitations for actions in replevin or trover
· Can apply to lost or mislaid property, but not abandoned property
· Rules of adverse possession for the statute of limitations to begin running (Reynolds v. Bagwell)
· The item must be held in good faith for value, openly and notoriously 
· Unless there has been fraud or concealment of the item
· Suing in replevin for a violin that has a different appearance
· Read in all elements of adverse possession if not stated in the statute
· Cause of action in Adverse possession (O’Keeffe v. Snyder, appellate court)
· The clock starts running when a cause of action begins: all of the elements of adverse possession are met
· Visibility and notorious are problematic for personal items like art or jewelry
· Elements of adverse possession: (1) actual, (2) exclusive, (3) adverse/hostile, (4) open/notorious, (5) continuous, and (6) for the time of the statute
· can help reduce stale claim
· quiet title problems 
· can help a good faith purchaser in certain situations 
· presumption of having land being used rather than unused 
· the statute does not begin running until the possessor proves all elements of adverse possession 
· The Discovery Rule (O’Keeffe v. Snyder, Supreme Court opinion)
· This rule shifts the emphasis of the conduct of the possessor to the conduct of the owner by requiring certain actions be taken by the owner upon losing the item 
· By diligently pursuing their goods, owners can prevent the statute of limitations from running
· The cause of action begins when they reasonably first knew about the missing items
· It could be read in a “did not know and should not have known” approach that is basically a reiteration of the open and notorious standard of the original adverse possession. This means that the original owner must have acted only if they reasonably should have known about the whereabouts of the object. 
· Alterative discovery rule- the owner must only have looked for it if they reasonably could have found it. 
· Demand and refusal Rule- certain states do not begin the statute of limitations for an adverse possession claim until a demand for the item has been made and then refused by the possessor
· this heavily favors the original owner 
· Adverse possession of real property 
· There are 6 requirements of adverse possession that are either in the statute or are read in by courts (Tieu v. Morgan)
· (1) Actual, (2) exclusive, (3) open & notorious, (4) adverse/hostile, (5) continuous, and (6) for the statutory period 
· Hostility- the owners state of mind and the possessor’s state of mind

· Owner’s- The possession must be non-permissive. Courts generally presume that it’s non permissive unless there is evidence that suggests otherwise
· Possessor’s- Objective (most states, the possessor’s mindset does not matter; Good-faith (the possessor must have honestly thought the land was theirs, color of title can help with this); Bad-faith (the possessor must have known the land was not theirs and had the intent to adversely possess it)

· Color of title- when there is a document or other evidence that falsely gives the possessor ownership of the land. This often helps their case (but can hurt it in a bad faith state)

· Actual- the land is being used by the possessor how another reasonable person would use the land

· Exclusive- the possessor is not sharing it with anyone, especially the owner. The possessor is allowed to let others use the land in the same way an owner would (such as granting temporary permission)

· Open & notorious- the possessor cannot be hiding their possession from anyone, especially the owner. The owner must have a fair chance to discover the land is being adversely possessed 

· Continuous- there cannot be any discrepancies in the possessor’s ownership during the statutory period 

· Statutes can impose different standards on adverse possession of real property

· Specific actions can be required, such as paying taxes on the land in California

· Extensions of statutory periods

Estates & Future Interests
· Fee Simple Absolute- creates absolute ownership that is infinite in duration
· Language to create: O to A and her heirs; O to A

· Fully alienable, devisable, and descendible

· Unless otherwise indicated, assume the original owner has a fee simple ownership

· Life estate- a limit on ownership based on the length of a life
· Usually based on the grantee’s life

· Life estate pur autre vie- when a life estate is measured by another’s life, not the grantee
· After a life estate ends, unless otherwise stated the grantor gets a reversion in fee simple absolute

· Presumptions if language in a conveyance is ambiguous (in the estate of Dalton Edward Craigen)

· Presumption of complete disposition of property
· Where there is debate or ambiguity, courts will favor a complete transfer, rather than one that includes a life estate or other partial/temporary transfer

· Presumption against intestacy

· When there is debate or ambiguity, courts will favor a reading of a will that prevents someone dying without a will ie dying with possession of property with no designed heir
· Clear language requirement for life estate

· Fee simple is assumed unless it is certain that the grantor intended for a life estate

· Presumption against disinheritance of children

· If there is ambiguity, courts will assume that children will not be disinherited 
· Presumption of fee simple subject to a condition subsequent over fee simple determinable
· Reversion- future interest in the grantor after life estate

· A reversion can be transferred by the grantor to a grantee if they give away all their rights. Thus a grantee can have a reversion in some scenarios  

· Remainder- future interest in someone besides the grantor after life estate 

· Vested remainder- when the grantee is born & identified, and there is no condition precedent (nothing has to happen first)

· If this is going to a group that can possibly expand, then it is a vested remainder subject to open

· Contingent remainder- when the grantee has not been born or identified or there is a condition precedent (something must happen first)
· Defeasible fees (Wood v. Freemont County)
· Fee simple determinable

· The grantor maintains a possibility of reverter if a condition is not met

· The grantor automatically retakes possession without any action

· Common language (words of duration): until, so long as, while, during
· Fee simple subject to a condition subsequent
· The grantor maintains a right of entry if a condition is not met

· The grantor must choose to retake the property in the event of a condition not being met

· Common language (words of condition): but if [condition], then…, provided that, on condition that, however if [condition], then…

· The grantor must specifically state that they have a right to re-enter and retake the possession in the conveyance
· Life estate determinable

· Similar setup as above, except the grantor maintains a reversion, not a possibility of reverter

· Life estate subject to a condition subsequent

· Similar setup as above, except the grantor maintains a reversion, not a right of entry
· Assumptions when ambiguity:

· The court tries to first determine intent from the plain language in the deed

· It is assumed that the entire estate is passed unless a lesser estate is expressly implied in the terms
· Assumption against destroying an estate: if there is any other assumption that can be made from the language, the court will not consider the condition 
· Martin v. City of Seattle
· Defeasible fees must be acted upon within a reasonable amount of time

· Fee simple subject to an executory limitation

· When a condition creates an interest in someone other than the grantor 

· Must specify whether the interest is springing or shifting 

· Springing- gaining possession from the grantor

· Can occur after a 1 day reversion

· Shifting- gaining possession from another grantee
· Life estate subject to an executory limitation 

· When a condition creates an interest in someone other than the grantor 

· Must specify whether the interest is springing or shifting 

· Springing- gaining possession from the grantor

· Shifting- gaining possession from another grantee

· Common terms- but if, so long as
· Doctrine of destructibility

· Some jurisdictions (minority) state that if a remainder is still contingent when the life estate ends, the remainder is destroyed

· The grantor will take back possession, and everyone else will have nothing

· Non-destructibility jurisdiction

· The majority of states allow for a temporary reversion until the condition is met

·  The result is a springing executory interest and a possessory estate in fee simple subject to an exec. Limitation
· Other rules (Wills v. Pierce)

· Courts will disallow a condition that does not allow for alienation from the grantee

· Ex. A condition that states a home must be used as a residence is ok, but not one that says a home must be used by x family as a residence 

Co-Ownership

· Tenancy in common

· Each tenant in common has a separate but undivided interest in the whole property

· May be unequal shares

· Fully alienable, devisable, and descendible

· Joint tenancy 

· Joint tenants are regarded as a single owner

· Traditionally, shares must be equal

· Right of survivorship

1. At death the joint tenants interest disappears 

2. Not devisable or descendible 

· Creating concurring interests (James v. Taylor):

· Under modern law, tenancy in common is presumed 

· Joint tenancy creation requires:

1. Express intent to create, AND

· Even if there is extrinsic evidence suggesting a joint tenancy, the court will side with a statue that favors tenancy in common when there is ambiguity
2. Four unities: (1) time, (2) title, (3) interest, (4) possession

· Time: the joint tenancy must be created at the same time
· Title: the joint tenancy must be created by the same title

· Interest: the tenants must have the same interest in the title

· Possession: both people have equal access to the entire property, not divided plots. 

· Severing a joint tenancy

1. After a joint tenancy is severed, the joint tenants become tenants in common
· Any break in the 4 unities severs a joint tenancy 

· This can be achieved through transfers to a 3rd party

2. You do not need a straw man to sever a joint tenancy in some jurisdictions, you can do this by transferring the tenancy to yourself which breaks the 4 unities (Riddle v. Harmon)
3. Three approaches to severing joint tenancy via lease (Tenhet v. Boswell)
· Yes, a lease does destroy a joint tenancy

· No, it does not

· This is how the court in Tenhet rules, stating that there must be explicit language and action to sever a joint tenancy, this will not be assumed.

· Only if the lessor dies during the lease
· Co-owner rights and obligations

· In absence of an agreement, a co-owner is not liable for rent to other co-owners for their use of the property 

· Alternatively, if an ouster has occurred then this can be the impetus for the payment of rent

· Ouster:

1. Beginning of the running of the statute of limitations for adverse possession

· Suarez v.  Herrera- this occurs when a claim of absolute ownership and denial of the co-owner relationship has been made. 

· This requires more than passive activity; it requires an active declaration. In this case, simply recording the claim was not enough to put the other side on notice 
· The traditional adverse possession doctrine is not sufficient in these cases because the other owner has a right to assume that the occupying co-owner is doing things on their behalf

2. Liability of an occupying co-owner for rent to other co-owners

· Spiller v. Mackereth- the occupying co-owner must have denied entry to other co-owners for ouster to have occurred 

· Ouster requires an explicit denial of entry, things like putting locks on the doors and sending a demand letter are not enough to qualify in the majority of states

· Partition

· Each co-owner has the right to force a partition of the property

· Ends co-ownership and distributes the property between the co-owners

· Can be voluntary or involuntary

· Can be in kind or by sale

· In kind- property physically divided 

· By sale- property is sold and all proceeds are divided

· Delfino v. Valencis- how does a court decide between partition in sale or in kind?

· The default is partition in kind, unless a sale will better promote the interests of the owners and/or the physical attributes of the land make partition in kind impractical or inequitable

· Many courts only rely on the economic considerations; however, this is bad practice. Other considerations must be considered such as:

· If someone lives on the property, the hassle it will cause them

· Attachment to the land

· Heirs’ property

· Highly fractioned tenancies in common resulting from intestate succession, caused by tenancy in common being the default form of co-ownership

· Unstable, highly vulnerable to loss because:
· Fractionation from intestate succession

· Each co-owner can alienate 
· Each co-owner can force partition

· De facto preference to partition by sale

· Sale prices substantially below market value

· Heirs’ property act

· Established to limit the damage done by heirs’ property

· This allows the other co-tenants to buy out the remaining shares if one wants to sell

· Consideration of the duration of ownership

· Sentimental attachment to the property

· Including ancestorial or other unique qualities 

· The degree of harm caused by the sale

· Makes the sale more like a standard house sale that requires a real estate agent, allows for listing, allows for loans to be used in the purchase, and allows for inspections of the property

Transferring Property (real property transactions)
· Recording system
· Creates a public record of property interests 

· Plays a role in resolving conflicting claims to property

· Common Law

· Under common law, a buyer is not protected from a bad title. Buyer beware. If the title was sold the day before you bought it, then you do not own the property

· Recording statutes (Eastwood v. Shedd)

· Created to protect innocent buyers/possessors of property

· Race 

· Subsequent purchaser prevails against prior purchaser if the subsequent purchase is recorded before the prior purchase

· Notice

· Subsequent purchaser prevails against a prior purchaser if the subsequent purchaser buys without notice or constructive notice of the prior purchase

· Constructive notice

· Includes record notice that could have been looked up, or inquiry notice (the sub purchaser should have asked about something)

· The prior purchaser can’t have recorded prior to the purchase (as long as there was nothing wrong with the recordation)

· Race-notice

· Subsequent purchaser prevails against prior purchaser if subsequent purchaser buys without notice of the prior purchase and records before the prior purchase 

· Most states will only protect bona fide purchasers (purchaser for value w/o notice), but some states like CO allow for any person to be protected. Depends on the statute in the state

· Index systems

· Tract

· This follows the address of a property

· Grantor-grantee

· This tracks the owner of a property by following a chain of title
· Record notice 

· Nat’l Packaging v. Belmont- courts split on whether a misspelled name provides record notice

· Hartig v. Stratman- a document recorded too late did not provide record notice as the searcher would stop going through the index too early to discover the recording

· Board of ed. v. Hughes- a conveyance made by someone who has not recorded their purchase does not count in the chain of title

· Shelter rule- someone who takes property from someone protected by recording act has the same rights as the person they got the property from
· Title Covenants 

· Promises by the seller in the deed about the title

· Present covenants- these are breached at the time of transfer

· Covenant of seisin (Brown v. Lober- statute of limitations can run on this, was violated by selling the mineral rights)

· Selling something you do not own

· Covenant of power to sell

· Selling something you do not have the power to sell

· Covenant against encumbrances

· No undisclosed encumbrances to ownership

· Future covenants- breached after the transfer

· Covenant of quiet enjoyment + covenant of warranty (Brown v. Lober- this can only be breached if someone acts on the superior title)

· Someone w superior title will not disturb your possession and if they do, I will pay your legal fees

· Types of deeds

· General warranty deeds

· Protect against any violation of covenant from any party in the past

· Special warranty deeds

· Only protect against the seller themselves not violating any covenants

· Quitclaim deeds

· No protection from title covenants

· Disclosure of defects 

· Urman. v. south boston savings- a seller of property is not under any obligation to disclose defects to a buyer absent a fiduciary duty. Caveat Emptor

· Stambovsky v. Ackley- when the defect was created by the seller, materially impairs the value of the contract, and cannot be discovered by a prudent purchaser, caveat emptor is not applicable

· Shapiro v. Sutherland-statutes can impose a duty to disclose certain information to the buyer via statute and/or mandatory disclosures form. Must disclose things that are material to value and hard to discover, more buyer friendly. 

· Eminent Domain (Kelo v. City of New London)

· The power of the state to transfer title of private property into state hands

· Granted by the 5th amendment which requires public use and just compensation

· Public use (Berman v. Parker)- if an area is blighted, the area will be treated as a whole, not property by property

· Hawaii Housing Authority v. Midkiff- can transfer to private citizens when there is an overconcentration of land ownership

· Public use is interpreted broadly (Kelo v. City of New London)- economic development counts as a public use, despite private ownership being included in the plan for redevelopment

· Public use interpreted more narrowly (Kelo Dissent)- can have negative racial implications and targets the poor bc ‘economic development’ will always do this. Only true public uses should count under the constitution (Thomas); transfer to private use should be limited to harmful property use (O’conner)

· States passed statutes in response to Kelo to prevent economic development as a public use and other limitations on permissible uses 

· Some added procedural requirements for eminent domain

· Some added rights for the original owner to repurchase if the eminent domain project fell through

· Just compensation- some states added statutes that mandate above market compensation

Landlord-Tenant
· Creating a leasehold

· Possession, control, and extent and bounds of leased property must be defined to have a landlord tenant relationship
· Cook v. University Plaza-just bc the agreement says it does not establish a landlord tenant relationship, does not mean this is the case. There were no bounds of leased property as the students could be moved at will by the university. 

· Robbins v. Reagan- because the homeless are not paying rent at the shelter, it is not a landlord-tenant relationship. The unit must be rented or offered for rent. 

· State v.  DeCoster- consideration can be more than just $ when determining a leasehold relationship. 

· Types of leaseholds

· Term of years

· Lasts for a certain set time-period

· Ends automatically, no notice of termination necessary

· Periodic tenancy

· Fixed period that automatically renews until landlord or tenant terminates

· Termination requires notice

· Tenancy at will (Effel v. Rosberg)- when the tenant can terminate at will, so can the landlord; when the date is undetermined (ie life estate) it becomes a tenancy at will

· No fixed period

· Under CL, termination does not req notice, but most states req by statute terminates w death of either party

· Tenant selection

· Common law- no limitations on landlords’ selection of tenants

· Sources of fair housing law

· Constitution

· Civil rights act of 1866

· Can protect against race in cases of exception to 1968

· Fair Housing act of 1968

· Race, color, national origin, religion, sex, familial status, disability

· Disparate treatment claims 

· Disparate impact claims

· (a) Cant refuse to sell or rent (b) discriminate in terms, services, facilities (c) discriminatory advertising (d) misrepresentation as unavailable (e) blockbusting-profiting from stoking fears about changing neighborhood (f)- a and b above based on handicap of buyer/renter or someone associated w them, must make reasonable accommodations 

· Exceptions- a single family house sold or rented by a private smalltime owner, not using a realtor. And cannot violate (c) 

· Small homes w less than 4 family spaces as long as the owner is living in one of the spaces other than (c)

· State/local law

· Fair housing counsel v. roommate.com- roommate selection is not included in fair housing act

· Tenants’ duties and landlord’s remedies

· what happens if a tenant needs to get out of a lease early?

· Common law- no duty to mitigate
· Sommer v. Kridel- reasonable efforts to mitigate must be made by the owner, or nothing is owed by renter (majority require a duty to mitigate in residential and commercial)

· Silence≠ an acceptance of a surrender (split between lower and appellate court)
· Under another approach, the court will only make the tenant pay for what ‘would have’ happened if they mitigated

· What happens if a tenant breaks a provision in the contract?

· Common law- landlord can sue for damages only

· Cain v. Pioneer-when not under a lease provision or statute that allows repossession, the landlord can terminate the lease or sue for damages

· How must a landlord evict a tenant?

· Common law- allows for self help if (1) the landlord is legally entitled to possession and (2) the landlord’s means of reentry are peaceable

· Berg. v. Wiley- no self-help is ever reasonable compared to going through the court, nothing will count as peaceable entry (majority of states agree)

· Eviction- supposedly an adequate and speedy alternative 

· Tenants record is impacted

· Rarely contested 

· Causes landlord to initiate court action

· Landlord’s duties and tenants’ remedies

·  Covenant of quiet enjoyment 

· Landlord promises not to interfere w tenant’s possession, use or enjoyment of property

· Violated via actual or constructive eviction

· Tenant can consider the lease terminated 

· Fidelity v. Kaminsky-constructive eviction occurs when: (1) act or omission by the. landlord substantially interferes with the tenants use and enjoyment and (2) tenant notifies the landlord, gives an opportunity to fix, and vacates within a reasonable time

· Texas adds (3) landlord intent and (4) permanently+substantially interferes 

· Omission means a failure to carry out an express duty in the lease

· Implied warranty of habitability

· Under common law, the tenant assumes all responsibility for repair of the property

· Hilder v. St. Peter- residential landlords have an affirmative obligation to deliver and maintain units that are safe, clean, and fit for human habitation

· A violation of housing code automatically counts in some cases 

· You can withhold rent under this law and raise this as a defense

· You can stay and pay rent and sue for damages

· Punitive damages can be allowed when the activity was so wanton by the landlord to warrant it

· Does not apply to commercial property, majority have adopted it for residential property

· You cannot waive this warranty in a lease

· Transferring leaseholds

· Default rule- tenant’s interest in a term of years periodic tenancy (not tenancy at will) is freely transferrable

· Limits on tenant transfer (commercial properties)
· Complete limitation

· With the landlord’s consent

· The lease may say that the landlord can withhold for any or no reason

· May say that the landlord can withhold consent for any reasonable reason

· May not say anything about when the landlord can withhold consent (Julian v. Christopher)

· Under common law, if it is not addressed, the landlord can withhold consent for a good reason, no reason, a bad reason, or no reason at all

· Still can’t be discriminatory under statutory law

· This is supported by stare decisis, property owner autonomy, hard/inefficient to determine what unreasonable is, and the parties are still free to negotiate for the reasonableness standard
· The modern trend (minority) is to require reasonableness on behalf of the landlord if it is not mentioned in the lease

· This is to facilitate alienability, have fewer vacant properties, require good faith/fair dealing, presumed intentions from a layman, modern leasing is less personal, accommodates legitimate landlord concerns still, and forces disclosure for unsophisticated tenants

Covenants
· Does the benefit run to my tenant? (can the tenant enforce the promise?) Must have:
· Original promise in writing

· Intent for the benefit to run

· Often expressed by the text of the document

· If not, the assumption is that it is for the personal benefit of the grantor

· If ambiguous, look to the language, nature, situation and circumstances

· Strict or relaxed vertical privity between the original promisee and successor

· Strict- the entire temporal interest is transferred (assignment)

· Relaxed- the transferee has some portion of O’s temporal interest (leasehold)

· Promise touches and concerns the benefitted land

· Does the burden run to the other tenant? (can the tenant be forced to comply with the promise?) Must have:
· Original promise in writing 

· Intent for the burden to run

· Strict vertical privity 

· Must have the entire leasehold interest

· Horizontal vertical privity 

· The promise must be made in the context of conveying a property interest in the benefitted or burdened land, not separately 

· Successor is not protected by the recording statute 

· Actual and constructive notice at play here based on time of recording 

· Promise touches and concerns the land

· Limiting the use of the land always will touch and concern it by impacting the value of the property and restricting the use and enjoyment of the property

· Real Covenants

· Suing for damages in the event of a breach of a covenant

· Runyon- all parties must be looked at individually, Willaimas was able to enforce against the palyes, but the runyons were not because their purchase of the land was prior to the creation of the covenant
· This violates intent and relaxed/strict vertical privity. Vertical privity incl the requirement that the covenant be created before the transfer of the leasehold for benefit/burden to run
· Equitable Servitudes 

· An injunction to enforce a covenant 

· Doctrinal development- (Tulk)

· British case that established the dropping of privity for equitable servitudes

· The same requirements apply for burden/benefit to run, but the privity requirements are dropped

· Ex. (Gambrell)

· Wedding chapel not allowed to be built bc all the requirements are met for an equitable servitude to run preventing the land from being used in a commercial manner

· Constraints on covenants

· Touch and concern (Neponset)

· Because HOA fees increase the value of the land, they touch and concern the land automatically 

· Does it affect the land or the just owners living in it?

· Multiple tests for this factor

· Covenant effects the legal rights of the covenanting parties as landowners

· Use restrictions if they affect the dominant estate by ie increasing their value

· How laymen would interpret whether it touches/concerns (Bob’s U-Drive), and if it is connected to something that clearly touches and concerns the land such as paying rent
· Traditionally, affirmative covenants did not touch and concern, but the modern view is to reject this trend and look at the substance of the covenant

· Traditionally, non-competition clauses did not touch and concern, but modern courts adopt a reasonableness standard (Davidson Bros v. Katz)

· This is judged by the area, time, or duration

· If a monopoly was secured by it

· Interferes with public interest

· If changed circumstances now make the covenant unreasonable

· Discriminatory covenants (Shelley)

· While they are alone not a violation of an amendment, they cannot be enforced by courts as they would be

· Is a violation of touches and concerns and other covenant rules 

· Violation of the civil rights acts

· Violation of the covenant of quiet enjoyment, violation of the covenant of power to sell, violation of the covenant against encumbrances, and if enforced, a violation against quiet enjoyment/warranty
· Terminating covenants

· Changed conditions 

· El Di v. Bethany beach
· Changed conditions occur when there is a change that renders benefits of the restriction incapable of enjoyment
· The benefits in this case were the intention to maintain a residential character to the community, and these conditions changed although it is questionable whether this was incapable of enjoyment 

· Examples of changed conditions include rezoning, character changes in the community, changed residencies (racially restrictive covenants), and changed safety factors (brown bagging making selling alc more desirable to officials)
