Part I: Possession and Ownership
First Possession

· Applies to unowned property
· Is there a statute?

· If so, apply it, but if not…
· Rule of Capture (Common Law Rule)
· “Actual bodily seizure” not required. Pursuer can acquire ownership through
· (1) an unequivocal intention of appropriating the animal to his individual use
· (2) deprived him of his natural liberty, and 
· (3) brought him within his certain control 
· Note: For wild animals, but can be applied to other unowned property

· Pierson v. Post
· Facts: 

· Post is hunting on an uninhabited beach, finds a wild fox and starts pursuing it. While Post is pursing it, Pierson swoops in and despite knowing Post is hunting it, Pierson kills the fox and carries it off

· Holding: 

· Rule of capture says it goes to Pierson

· Examples:

· When right is acquired?

· Mortal wounding by one not abandoning pursuit

· Intercepting to deprive of natural liberty and make escape impossible (encompassing & securing with nets)
· When right isn’t acquired?

· Post didn’t become owner of fox by chasing with dogs

· When not to apply it (Exceptions):

· Is there a statute? Apply the statute
· Is it on private land? Constructive possession by landowner
· Policy Reason: Want a rule that advances certainty and can be enforced

· State v. Shaw
· Facts:
· Shaw and others took fish from a trap net belonging to Grow & Hough. Although the fish could escape from the nets, they generally trap them in there
· Holding:

· Grow & Hough had acquired the fish through Rule of Capture. Though lowers the bar saying practically secure is enough vs certain control 

· Note: Mention wild animals but can still apply; no statute or constructive possession by landowner, so apply; potentially include some analysis of mortal wounding or escape impossible; compare/contrast facts with case; say why it was met, or why other side may say it wasn’t met; say outcome
· Custom
· Possession is determined by custom when the application meets some of the below requirements: 
· When the court is willing to implement rule of custom? 

· (1) Recognized for many years

· (2) Universally followed

· (3) Only act of appropriation possible

· (4) Not contrary to general maritime law

· (5) Limited to a particular industry

· (6) Important for industry

· (7) Works well and fair to finder

· Ghen v. Rich
· Facts: 

· Ghen shot and killed a whale with bomb-lance, whale sank. Three days later, Ellis found the whale stranded on the beach but didn’t send word back to Ghen, he sold at auction to Rich who rended the oil himself and sold it. 

· Holding:
· The whale belonged to Ghen through rule of custom
· Note: List all the factors of when it might be applied, counterarguments as to why it maybe shouldn’t using facts; argument for why it was met, counterargument as to why it wasn’t; compare/contrast facts with facts from case; say outcome

· Reasonable Prospect 
· May be acquired without bodily touch, provided the pursuer be within reach, or have a reasonable prospect of taking, what he has thus discovered an intention of converting to his own use. Intentionally a more flexible approach 
· Pierson v Post (Dissent)
· Post would have won the fox if this was applied

· Policy: Provides a more flexible standard that can take in all the facts of a case and lead to a fairer result, rather than a rigid rule
· Note: Mentioned as alternative rule, only in dissent so doesn’t carry as much legal weight, but why it might be applied (see policy); apply to facts for why it is met, counter argue why it maybe wasn’t; say outcome
“Found” Property

· Is there a statute? If so, apply that. If not, apply Common Law
· Common Law
· There are (4) categories of found property: (1) abandoned property, (2) lost property, (3) mislaid property, and (4) treasure trove. The rights of the finder of property depend on how the found property is classified. 
· How is it classified? 
· Abandoned Property
· Property is abandoned when the owner no longer wants to possess it. Owner has relinquished all right, title, and interest in the property.
· Belongs to the finder or “first possessor” against all others, including the former owner
· Example:
· Lost Property

· Property is lost when the owner unintentionally and involuntarily parts with its possession and does not know where it is
· Rightful possessor the finder against all others, except the original owner and a “previous finder” or “prior possessor”
· Though, finder does not become the owner (they are a bailee), unless statute allows him to
· Armory v Delamirie
· Facts:

· Chimney sweep found a piece jewelry and took it to a silversmith’s shop. Apprentice took the jewels and kept them. Chimney sweep brings action in “trover”
· Holding:

· Chimney sweep has a better claim than the silversmith
· First case to establish giving some rights to the finder
· Hierarchy: owner, 1st finder, taker
· Clark v. Maloney
· Facts:

· Clark (plaintiff) found logs and tied them up. Logs got loose. Maloney (defendant) found the logs.
· Holding:

· Clark has a better claim as finder, not an absolute property right, but a right above others except (1) rightful owner, (2) and prior possessor
· Hierarchy: Owner, 1st finder, 2nd finder
· Anderson v. Gouldberg
· Facts:

· Anderson trespassed on someone’s land, cut logs, took them to his lumber mill. Goulberg took the logs from Anderson.
· Holding:

· Anderson has a better right to logs as first thief
· Expands possessor to thief as well
· Hierarchy: Owner, 1st thief, 2nd thief
· Mislaid Property
· Mislaid property is voluntarily [intentionally] put in a certain place by the owner who then overlooks or forgets where the property is
· Right of possession belongs to the owner of the premises upon which the property is found, as against all persons, except the true owner. Finder acquires no right. 
· Policy Reason: If someone remembers where they put it they will likely go back to those premises so it’s better the owner keeps it
· Though, owner of premises does not become the owner (they are a bailee), unless statute allows him to
· Benjamin v. Linder Aviation
· Facts:
· Benjamin finds over $18k carefully wrapped and hidden behind panels on the wing of a plane. Plane is owned by State Central Bank and was being serviced at Lindner Aviation’s premises, who Benjamin works for.
· Holding:
· The property was mislaid and belongs to State Central Bank as the owner of the premises. Plane is the premises, not place where it was serviced. 
· Miscellaneous 
· Suppose there hadn’t been a prior case in Iowa addressing the scope of “lost” property statute. How do you think the court would go about deciding? 
· Look at other jurisdictions with similar statutes and see how they decided 

· Look at the language of the statute itself and determine it

· Policy argument – make it broad and keep it easy

· Policy argument – need to be really careful when taking property away from someone

· Policy argument – look at the legislative intent 
· General Rules
· For unowned property, possession turned into ownership
· For already owned property, possession generally does not turn into ownership
· But it can through:
· Found property statute
· Good-faith purchase
· Adverse possession 
Good-faith Purchase

· Traditional / Buyer Beware Approach
· Buyer’s job to check title, if they buy something that doesn’t have good title that is on them
· Good-faith Purchase
· An innocent purchaser buys the property under certain circumstances (stipulated by statute)
· Generally, involves entrusting to a merchant 
· Allows possession of already owned property to turn into ownership
· Norwood v. Nordhues
· Facts:
· Norwood entrusted a bunch of cows to Asbury to look after temporarily, who then gave/sold them to Hargrove who sold them to another buyer. After a series of buyers, they ended up with Nordhues. 
· Holding:
· Using a Nebraska statute, they ruled Asbury was unable to legally transfer title to Hargove, thus making all future transactions invalid. Since Nordhues did not acquire valid title, he had to return cows to Norwood
· Nordhues v. Maulsby
· Facts:
· See facts above. Now Nordhues is seeking damages from Maulsby who he bought the cows from 
· Holding:
· Now using a Missouri statute, they ruled Asbury was able to sell cows to Hargrove, thus making all future transactions valid. Since Nordhues did acquire good title, his claim for damages has no merit
· Key Terms from Statutes in these cases
· “Buyer in the Ordinary Course of Business” (Missouri statute)
· A person that buys goods in good faith and without knowledge that the sale violates the rights of another person in the goods, and in the ordinary course from a person in the business of selling goods of that kind
· Actual Notice
· Buying something you know doesn’t have good title ( not a good-faith purchase
· Constructive Notice
· Should have known (as a reasonable person) that something you are buying doesn’t have good title ( not a good-faith purchase
· Ex: Price of cows were much lower than market value for no reason
Adverse Possession

· Adverse Possession (Personal Property)
· The possessor keeps the property in a certain way for a period set by statute
· Allows possession of already owned property to turn into ownership
· Burden to prove elements of adverse possession is on the possessor
· Subsequent transfers of the property do not reset the statute of limitations
· Common law requirements say claimant (or claimant’s predecessors) must maintained actual, open, notorious, exclusive, hostile, and continuous possession of the property
· Assume that any of these not codified are read into the statute unless told otherwise
· (1) Actual
· Use of land that would be made by owner of the same type of land, taking into account the uses for which the land is suited
· (2) Open and Notorious
· Must prove that their possession is of such a character as to afford the owner the means of knowing it, and of the claim
· (3) Exclusive
· Depends on how a reasonable owner would or would not share the property with others in like circumstances
· (4) Hostile
· Owner’s state of mind – must be nonpermissive
· Mutual mistakes are generally nonpermissive, unless evidence of permission exists, assumed to be non
· Possessors State of Mind (3 approaches)
· (1) Objective Standard (most states) – good faith or bad faith
· (2) Good Faith – only when there is an honest mistake who owns it
· (3) Bad Faith – only allows when people know they don’t own it and are trying to take the land by adverse possession
· (5) Continuous
· If it is constant and not intermittent. Required constancy is determined by the kind of use that would be expected of such land 
· (6) For the Statutory Period 
· Need to meet all requirements throughout the statutory period of time
· Reynolds v. Bagwell
· Facts:
· Thief steals a violin from plaintiff. Defendant buys from an established dealer. Sits openly in home and daughter takes it to lessons 5 years. Changed varnish after 3-4 years
· Holding:
· Court reads in some requirements for the 2-year statute of limitations to start running and to claim adverse possession. Says defendant met these so the violin is his
·  “held in good faith for value” (thinking it was a legit purchase) and “open and notorious”, “unless there has been fraud or concealment”
· Shows limitations of some adverse possession elements for personal property (ex: open and notorious)
· O’Keefe v. Snyder
· Facts:
· O’Keeffe had 3 small paintings stolen from her in 1946. Shortly after, paintings came into possession of a buyer who displayed them on the walls of his residence for 20 years. He died and gave to son who displayed them for 10 years in residence. Displayed one day at an art exhibit. Snyder purchased through sale in 1975, O’Keefe then learned of paintings and sued for replevin. 
· Statute said suit in replevin must be brought within six years of the date on which the cause of action accrues  
· Holding:
· The statute of limitations and adverse possession are the same issue, the elements of AP are read in and must have persisted through the statutory period of limitations. Cause of action accrues once the possession by someone assumes characteristic elements of adverse possession
· Possession by defendant was not visible and notorious so statute of limitations never accrued, and O’Keefe can sue 
· Note: Higher standard for visible/open and notorious than Reynolds
· Policy Reason: laws favor the original owner, laws requiring possessor to prove certain elements makes it harder for them, things like open and notorious are meant to put original owner on notice 
· Discovery Rule (Personal Property)
· Two Interpretations:
· (1) The focus is on whether the owner has acted with due diligence in pursing his or her personal property
· Shifts the burden of proof to the owner and their conduct so that by diligently pursuing their goods owners can prevent statute of limitations from running 
· (2) Cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis a cause of action
· Kind of similar to adverse possession, use other interpretation
· Subsequent transfers of the property do not reset the statute of limitations
· Example: O’Keefe v. Snyder (Supreme Court of New Jersey)
· Facts:
· See above
· Holding:
· Better to apply the discovery rule, provides a more satisfactory response than adverse possession here
· Hypothetical
· Imagine the painting was placed in a locked closet in the basement of the thief’s home for 20 years. O’Keefe receives a tip immediately after the theft that the thief has the painting in the basement closet. She does nothing to find the painting. Can she bring a replevin action? 
· Answer:
· Under the traditional adverse possession approach, the limitations period would not have expired because possession of the painting was in a locked closet in a basement, so not open and notorious
· Under the discovery rule approach, assuming it is defined as requiring owner due diligence, the limitations period would have expired because the owner did nothing to find the painting
· The outcome is the same using a “did not know and should not have known” approach, since the owner knew or at least should have known based on the tip. 
· Policy: Rules were developed for real property, some elements of adverse possession don’t lend themselves as well to personal property like open and notorious which place undue burden on those who wish to enjoy things to themselves 
· Put’s original owner in control 
· Demand-and-Refusal (Personal Property)
· Statute of limitations on a cause of action for replevin does not begin to run until after refusal upon demand for the return of goods
· Example: New York Statute in O’Keefe
· Adverse Possession (Real Property)
· Common law requirements say claimant (or claimant’s predecessors) must maintained actual, open, notorious, exclusive, hostile, and continuous possession of the property
· Assume that any of these not codified are read into the statute unless told otherwise
· Policy: Mechanism to make legal status align with real-world use, we want land to be used productively 
· Tieu v. Morgan
· Facts:
· Dispute over a strip of land 3 ft wide next to a driveway
· (1) Actual – used it as an extension of their driveway
· (2) Open and Notorious – sewer line, maintenance of fence
· (3) Exclusive – Granted permission when used by others
· (4) Hostile (Good Faith approach) – they and predecessors always believed land was theirs 
· (5) Continuous – used continuously 
· (6) For the Statutory Period – met all requirements for the needed length of time
· Holding:
· They met all elements and so get to keep the land 
· Some additional Requirements found in statutes
· Paying taxes
· Shorter or longer for personal property vs real property
Part III: Co-Ownership
Types of Co-Ownership
· Tenancy in Common
· Each tenant in common has a separate but “undivided” interest in the whole property. May be unequal shares
· Not physically dividing the property, everyone is able to live there
· Fully alienable, devisable, and descendible
· Joint Tenancy
· Joint tenants are regarded as a single owner. Traditionally, shares must be equal
· Right of survivorship – at death, joint tenant’s interest disappears
· Not devisable or descendible
· When joint tenancy is severed, it becomes tenancy in common 
· Commonly used to avoid having to go through legal system at death
· Tenancy by the Entirety
Creation of Co-Ownership

· Tenancy in Common Presumption
· Under modern law, presumption is that a conveyance to more than one party is a tenancy in common 
· Joint Tenancy Creation

· Requirements:
· Express intent to create; AND
· Four Unities
· (1) Time
· Interests were all acquired at the same time
· (2) Title
· Interests were all acquired on the same document or by joint adverse possession

· (3) Interest
· shares must be equal and undivided 
· (4) Possession
· All parties must have equal rights to possess the whole
· Strawman - At common law, one could not create a joint tenancy in himself and another by direct conveyance, needed the use of a strawman (preserves unities)
· Magic Words to Create
· To A and B as joint tenants, and not as tenants in common (though in some states not specific enough without right of survivorship mentioned)
· To A and B jointly (some states, not in others, lots of conflict on this)
· Clear mention of a right of survivorship (some states)
· James v. Taylor
· Facts:
· Mrs. Redmon granted her property to her three children. The language said “jointly and severally”. Language is ambiguous whether TIC or JT. Extrinsic evidence indicates she did want joint tenancy. 
· Rules:
· Statute saying property granted to 2 or more people is tenancy in common, unless expressly declared to be joint tenancy
· When faced with ambiguity, court may look to extrinsic evidence 
· Holding:
· Practice of looking at extrinsic evidence for intent can’t conflict with law, therefore statute supersedes, and the property is a tenancy in common
Changing from One Type to Another
· Severing a Joint Tenancy
· Joint tenancy is severed when one of the four unities are destroyed
· Transferring an interest from one joint tenant to a third party works as severance

· Turns it into a tenancy in common

· Can be done without permission

· As a joint tenant you can’t count on that right of survivorship 

· Conveying to Self to Sever
· In modern times, conveyance from oneself as a joint tenant to oneself as a tenancy in common is likely to succeed just as well as conveyance to strawman (not all jurisdictions)
· Previously, you needed to use a strawman or some other technique 
· Riddle v. Harmon

· Facts:
· Mr. and Mrs. Riddle purchased a parcel of real estate as joint tenants. Mrs. Riddle attempted to terminate the joint tenancy by conveying her interest to herself as a tenancy in common 
· Holding:
· People have used strawman or other techniques to get around rule against conveying to self to terminate joint tenancy, so court decided to eliminate the need for this and allow one to convey directly to self to terminate joint tenancy 
· Policy: You can do it already through loopholes, simplify the process
· Against: Notice issues – other party less likely to know
· You could do it and not tell anyone, if they die first just get rid of documentation 
· Lease to Sever? 
· Three Approaches:
· (1) yes (destroys the unities of interest and possession)
· When he leases he gives away present possessory interest and then has a future interest, other party still has a present possessory interest
· One party no longer has possession because they leased it
· (2) no (needs express language) 
· (3) only if lessor dies during lease (breaks the unities)
· Lease is only a temporary disturbance, if lease expires things return to normal and the JT is undisturbed
· Tenhet v. Boswell
· Facts:
· Two parties on a property as joint tenants. Without plaintiff’s knowledge, other party leased the property to defendant, but then died shortly after
· Holding:
· Because joint tenancy may be created only by express intent, it should only be severed by express intent and thus a lease destroy it
· Lease is invalid after death of joint tenant, they no longer have any rights
Rights & Duties of Co-Owners
· Rent Owed to Co-Owners
· Default Rights of Co-Owners

· Each co-owner has the right to use and possess the entire property

· Each co-owner has the right to alienate their interest in the property

· Each co-owner has the right to force a partition of the property

· Co-Owners only owe rent to each other if:

· (1) There is an agreement to pay rent if one occupies the property and the other doesn’t

· (2) There is an ouster

· Note: When third party is renting, you split rent
· Ouster

· Term is used in two situations:
· (1) The beginning of running of the statute of limitations for adverse possession
· (2) Liability of an occupying co-owner for rent to other co-owners
· (2) Liability of occupying co-owner for rent due to denial of right to enter
· Occupying co-owner must have denied co-owners the right to enter
· Refusing to give a key
· Changing locks for the purpose of locking someone out
· Letter saying you are denying access, though physical is tronger
· Letter asking to vacate or pay rent? 
· Majority Rule: No, that isn’t enough

· Minority Rule: Yes, that would be enough

· Not leaving enough space? (ex: 1 bedroom with 8 people, so no space for other co-owner)
· Majority Rule: no, no ouster 

· Minority Rule: yes (constructive ouster)

· Not ouster, but basically ouster because the place is small and super full so no space for A

· Spiller v. Mackerereth

· Facts:
· After their tenant moves out, Spiller takes over the space. Co-Owners ask him to vacate half the building or pay rent. Spiller did not respond. Spiller also put new locks on the building since the old tenants moved out. 
· Holding:
· There was no ouster, Spiller never denied other co-owners their rights. Just asking to vacate and no response isn’t enough, need actual denial of access. He changed the locks because the old tenant moved out and he had his stuff in there, they never requested new keys and he never denied them. 
· Policy Considerations:
· Ouster can force people into conflict, particularly because a physical denial is a stronger case for ouster than a written one
· (1) Start of running of stat of limitations for adverse possession
· In order to adverse possess a property from a co-owner, you need to meet:
· the traditional elements of adverse possession
· AND a clear ouster
· You need to tell the person you are taking over the property and they have no rights in it
· Simply recording deed with you as sole owner isn’t enough
· (it’s a higher bar than ouster for paying rent)
· Note: Filing a partition is not an ouster, you are acknowledging their rights
· Suarez v. Herrera
· Facts:
· Two kids inherit a house a tenants in common. Daughter moved into house to take care of dying parents, brother who had ½ of house later died. After he died, daughter recorded a deed transferring whole interest to herself and started paying taxes. When she died her daughter took over and paid taxes. Later the kids of brother tried to assert their ownership, but other side said it was theirs by adverse possesion
· Holding:
· Recording deeds were not enough to put other side on notice. Need to specifically tell them you are taking over the whole property and denying their interest.
· Policy:
· Everyone has a possessory right to the whole property, so you aren’t doing anything amiss by doing that, nothing to put them on notice
· Possession of one is considered possession by all, you are possessing on behalf of group
Partition

· Partition: ends co-ownership and distributes property between the co-owners
· Can be voluntary or involuntary
· Can be in kind or by sale
· In-kind: property is physically divided
· by sale: property is sold and proceeds are divided
· Rules for Deciding in-kind vs. sale?
· Partition in-kind is default (Policy: not taking property away from people)
· The court will order a sale if:
· (1) In the opinion of court, a sale will better promote interests of the owners. 
· Factors: 
· Highest value for all the property
· Non-economic considerations
· AND (2) The physical attributes of the land make partition “impracticable or inequitable”
· Some factors:
· Number of co-owners (less is better)
· Shape and makeup of land
· Roads, etc. 
· Note: Burden is on the one requesting the sale to show it would be better
· Delfino v. Vaelencis 
· Facts:
· Two co-owners own a plot of land. Vaelencis lives on her section and runs a garbage removal business on her portion. Rest of the land is undeveloped. Delfino is a developer and wants to turn it into residential properties.
· Holding:
· The land could feasibility be divided up and it would be better in interest of co-owners to partion in-kind. Otherwise asking one to give up home and livelihood. 
· Note: This case is an exception. Typically, courts are hesitant to wade into water of dividing up property as it can be tricky. 
· It was unusual for the court to weigh non-economic factors
· Heirs Property

· Highly fractionated tenancies in common resulting from intestate succession
· When someone dies without a will, through state law, those interests are passed down and divided among family members
· Rules that make heirs property vulnerable to loss:
· Fractionation from intestate succession
· Each co-owner has the right to alienate
· Bad actors will buy a share and then force partition
· Each co-owner has the right to force partition
· Even if they have a very small share
· De facto preference for partition by sale
· Sale price substantially below market
· Solutions
· joint tenancy by default, increase access to legal services, first right of refusal for selling a share, majority share needed for partition, ability to sell through normal market if sale is forced, better system for loans to owners so they can buy out others if needed, more preference for partition in kind (taking in non-economic factors)
· Has resulted in a significant loss in property ownership by people of color
Part IV: Transferring Property
Recording Acts

· Recording System

· Creates a public record of property interests

· Plays a role in resolving conflicting claims

· Common Law

· If A sells house to B on Monday and then the next day to C, B owns the property, C is out of luck

· However, a recording act might give to C

· Three Types

· Race

· Subsequent purchaser prevails against prior purchaser if… subsequent purchase is recorded before the prior purchase

· Result:

· Forces buyer to record right away, whether they are first or second

· Policy:

· Makes litigation very clear (but only 2 states of it)

· Ignores what is happening with conveyances

· Bad actors could set someone up, someone is in on it and rushes to recording office
· Notice

· Subsequent purchaser prevails against prior purchaser if… subsequent purchase buys without notice of the prior purchase
· Actual Notice
· Constructive Notice
· Record Notice
· could look it up in records notice
· Inquiry Notice
· something suspicious about what is going on that a reasonable person would follow up on that and find out someone owned it
· Ex: driving by and seeing someone living in it
· Result:
· It forces buyer to look through records and then also record right away
· Race-notice

· Subsequent purchaser prevails against prior purchaser if… subsequent purchase buys without notice of the prior purchase AND records before the prior purchase

· Result:

· Record as soon as possible and check records

· “bona fide purchaser” = purchaser (for value) without notice

· Policy: more inclined to protect buyers who pay for something as opposed to a gift

· Colorado statute is not common

· Shelter Rule - Once a subsequent purchaser gets the benefit of a recording statute, whoever they convey the property to gets the same benefit 

· Eastwood v. Shedd

· Facts:
· Man deeds property to defendant in 1958 who did not record until 1964. Same man deeds property to daughter in 1963. Plaintiff had no actual or constructive notice of the deed until defendant recorded in 1964. Colorado is a race-notice statute and also says “any class of people” not just buyers
· Holding:
· Because plaintiff is “any class of people” it includes people who receive as gifts. She did not have notice and recorded first, so she gets the property 
· Index Systems
· Tract
· Everything from a certain property is together, makes it much easier
· Grantor-Grantee
· Need to go back by name and then come back forward, more difficult
· Record Notice
· Rules from Cases:
· Courts are split on whether misspelled names give notice or not (track index makes it easier, harder with grantor/grantee)
· If document (like easement) recorded too late like after sale, then it doesn’t count as record notice (tract index would also simplify this)
· Searcher would have stopped looking too early
· Even if a sale further in chain was recorded first, that may not give notice if the earlier sale wasn’t recorded (tract index would also help solve)
· National Packaging v. Belmont
· Facts:
· Name was misspelled on on the deed
· Holding:
· If it’s misspelled, it doesn’t count as record notice. Though, if it’s still easy enough to figure it out it might count in minority of jurisdictions. Courts are split on whether misspelled name provides record notice
· Policy: How far are we willing to make people look? 
· Hartiq v. Stratman
· Facts:
· Connell owns property, gives easement to Stratmans for driveway, then sells home to Holmes who sells to Hartig. Connell recorded the easement 1 minute after he recorded the selling of the house. Race-Notice statute. Hartig is unaware of the easement and then when Stratmans try to use driveway he files suit. 
· Holding:
· Although the easement was recorded before Hartig bought the property, he didn't have because it was recorded after the initial sale. So when he check the records it would have been missed, therefore he didn’t have notice so he gets benefit of statute. 
· Board of Ed. v. Hughes
· Facts:
· In May 16, 1906 Hoerger sold a lot to Hughes and the deed was mailed to him but the name was left blank. Executed on May 17, 1906. Hughes filled in the name of the grantee, but not until shortly before he recorded on Dec 11, 1910. In April 27, 1909 Duryea & Wilson bought the same lot which was not recorded until Dec 21, 1910. On Nov 19, 1909 they sold lot to Board of Ed which was recorded in Jan 27, 1910. 
· Holding:
· Hughes conveyance didn’t become operative until he filled in his name so he needs the benefit of the recording statute. It’s a race-notice statute but because the Hoerger to D&W deed was never recorded he would have no notice of the D&W to Board conveyance which was recorded before him. 
· Note: If tract index he would see something strange and have inquiry notice so would not have benefit of statute
Title Warranties

· Title Covenants
· Promises by seller in the deed about the title
· Present Covenants (broken when you sell)
· Covenant of seisin

· You own the property you are conveying
· Covenant of power to sell

· You have the power to convey in the way that you are saying you are
· Covenant against Encumbrances

· There aren’t any things against the property that will affect it’s value
· Ex: lien, easement, etc. 
· Future Covenants (broken in the future if something happens)
· Covenant of Quiet Enjoyment + Covenant of Warranty

· Seller is promising that someone is not going to interfere with buyer’s possession of the property (about title/ownership)
· Types of Deeds
· General Warranty Deeds
· Broadly promising that there aren’t any problems with title
· Still liable even if something happened before you owned that you didn’t know about (riskier for seller)
· Special Warranty Deeds
· Makes all the promises we talked about, but only promising they are true to your actions. While you owned property you didn’t do anything to break a covenant (better for seller)
· Quitclaim Deeds
· Transferring a deed but making no promises (best for seller)
· Brown v. Lober
· Facts:
· Plaintiffs purchased 80 acres from Bost in 1957 and received a statutory warranty deed (general warranty deed). In 1974, plaintiffs granted a coal option for $6,000 to a coal company, but then later discovered they only owned 1/3 of coal rights. Ten years before they bought property, a prior grantor had reserved 2/3 interest, it was public record, but they said they had no idea. Filed action against Bost. 
· Holding:
· Covenant of siesen was breached, but the statute of limitations had passed. Covenant of quiet enjoyment would still be valid, but technically no one was doing anything about the right so this wasn’t breached (yet).
Disclosure Defects
· Caveat Emptor
· Generally, a seller has no obligation to disclose something

· Exceptions:

· Can’t make affirmative misrepresentations though if asked

· Typically, courts will say you can’t actively conceal (like painting walls to cover contamination) though case doesn’t say this.
· Created by seller, materially impairs the value of the contract, and is peculiarly within the knowledge of seller

· Disclosure of Defects Common Law Approaches

· Pro-Seller >

· Caveat emptor (Urman)

· Created by seller, material to value, latent (not obvious) (Stambovsky

· Material to value, latent (Shaprio)

· Material to value (not mentioned in case, but just need to disclose anything that materially affects buyer)

· Pro-Buyer ^

· Urman v. SBSB
· Facts:
· There is a lab causing the groundwater to be contaminated and a school had to evacuate for a while. Condo is in between. Plaintiffs sue bank for not disclosing. The bank knew about the issue and that previous owner was having issues with property value
· Holding:
· A seller of property is not under any obligation to disclose defects to a buyer in the absence of a fiduciary duty
· Stambovsky v. Ackley
· Facts:
· There are ghosts in the house, buyer wants to get out of deal while they are in escrow. Ghost reputation is hurting property value. Owners have done ghost tours and put it in a publication
· Holding:
· They carve out an exception to caveat emptor because the problem is created by seller, materially impairs the value of the contract, and is peculiarly within the knowledge of seller or unlikely to be discovered by a prudent purchaser exercising due care – send back to lower court to see if it’s materially impaired
· Shapiro v. Sutherland
· Facts:
· People buy a house and then find that the neighbors create a lot of noise, fights and music late into the night. Sellers knew about the issue, but check “No” on the disclosure form about neighborhood noise issues
· Holding:
· CA Common Law - Facts materially affecting the value or desirability of the property‚ and‚ not known to, or within the reach of the diligent attention and observation of the buyer 

· CA Statute – must answer questions on disclosure form
· Courts bring up the rule and then send back to lower court to decide whether it qualifies as a neighborhood noise problem
· Common Law and statute are two modern trends
Eminent Domain
· Eminent Domain – the inherent power of the state to transfer title of private property into state hands
· Limits: Taking of private property for “public use”
· Must have “just compensation” (see critiques Thomas/Notes)
· Critiques: 
· Ignores subjective value
· Dignitary harm / violation of personal autonomy
· No participation in surplus of project
· Policy:
· Prevent market leverage from stopping big projects like a highway that may have limited options
· Public use provides limit, though questions about how much
· Examples of “Public Use” in LA:
· Chavez Ravine (Dodger Stadium) – Initially for public housing but then switched
· Broad – need a ticket to get in
· Bruce’s Beach – black resort in MB harassed, said a park was “necessary”
· Interstate 10 (PCH > 405) – determined to have lowest property values
· Narrow – more classic example of eminent domain
· Berman v. Parker (1954)
· Facts:
· Problem – “blight area” with 63% of houses that were beyond repair, overcrowding of housing, lack of adequate street alleys (specific store fighting not blighted)
· Holding:
· Transfer to private development
· Hawaii Housing Authority v. Midkif (1984) 
· Facts:
· Problem – Concentration of land ownership, largely native Hawaii owners
· Holding:
· Transfer landlords to tenants, government doesn’t even hold land
· Kelo v. City of New London 
· Facts:
· Economically depressed area, though nothing wrong with houses. Plan for economic development including hotel, residences, museum, office space, maria, retail, parking. Plan for Pfizer to build large research facility. Not all is “public use”. 
· Holding:
· Majority (Broad)
· public purpose 
· private to private ok if it serves public benefit
· deference to legislature/procedure
· Problem: can make an argument anything serves a public purpose
· O’Connor
· (1) private property to public ownership 
· (2) private to private who make space available to public (railroad, public utility, stadium) 
· (3) when land use is harmful (Berman (blighted), Midkiff (oligopoly) if private to private
· The use itself was harmful prior to the condemnation (taking it away from existing use was helpful)
· Thomas (Narrow)

· Either government owns it or public uses it
· Disproportionately fall on poor communities
· Systematic least likely to put land to best social use
· Least politically powerful
· Majority of “public purpose” projects have fallen on nonwhite communities
· Limits after Kelo:
· Limits on permissible uses or not for economic development/increasing tax revenue
· Procedural requirements (if private to private requires state assembly vote)
· Original owner right to repurchase
· Above-fair market value compensation needed
Leaseholds
· Lease
· Transfer in which the owner of real property conveys exclusive possession to a tenant (generally in exchange for rent). 
· License
· Revokable permission to use property
· Creating Leaseholds
· Method 1: Look effect of legal provisions

· (1) Possession 

· (2) Control 

· (3) Extent and bounds of leased property

· Method 2: Rent paid

· Method 3: Migrant work is like rent (though not all courts)
· Cook v. University Plaza
· Facts:
· Agreement between students and dorm operator that they need to pay security deposit. IL Statute says must be interest on security deposits to tenants. Lease says it is not a tenant-landlord relationship
· Holding:
· Court says you can’t look at language of lease otherwise landlords could always add that in. Need to look at legal effects of provisions like possession, control, extent and bounds of leased property. Because students can be moved around at will it’s not a lease / tenant situation (no set extent and bounds). 
· Landlord maintains possession and control, just allows use (no lease)
· Landlord gives possession but keeps control (no lease)
· Lease must be exclusive against world and lessor
· Agreement containing all traditional lease elements is a lease
· Robbins v. Reagan
· Facts:
· Organization using a vacant building as a homeless shelter. Owner is closing it, but organization says they are tenants and need 30 days notice to quit
· Holding:
· Tenant is a person entitled to occupy a “rental unit”. A “rental unit” is a housing accommodation “which is rented or offered for rent”. Since they never paid any rent that are not tenants and so don’t 30 day notice to quit
· State v. DeCoster
· Facts:
· Man runs an egg farm with mostly Hispanic speaking workers who he provides housing for. He tries to prevent service providers from visiting by putting up signs and harassing them. 
· Holding:
· Although they don’t pay rent, the free rent helped entice them to work for DeCoster and it’s a portion of the worker’s compensation, therefore they are tenants and have the right to quiet enjoyment and visitors
· Most courts come out other way saying they are there to aid work and since they don’t have a particular location are licensees. Court here is trying to get to a particular result so says “rent”
· Hypo:
· Nanny with free rent – like the migrant workers, but is his space exclusive and defined? Would living vs not-living with them affect his pay? 
· Leasehold Types
· Term of years
· lasts for a fixed period of time, ends automatically
· no notice of termination necessary
· Periodic Tenancy 
· Fixed period that automatically renews until landlord or tenant terminates
· Termination requires notice
· Tenancy at will
· No fixed period
· Under Common Law, termination doesn’t require notice, but most states require by statute
· Terminates with death of either party
· Effel v. Rosberg
· Facts:
· Woman lives in a house and a lawsuit gets settled. Part of agreement is that Lena gets to keep living in house “until remainder of natural life, or at such a time that she chooses to voluntarily leave”. Lease is written off those terms. They then try and evict her.
· Holding:
· Court says that because there was no defined time it’s a tenancy at will. You can’t have one side be able to terminate at will but not the other. Therefore, she can be evicted
· Tenant Selection
· Common Law: no limitations on landlord’s selection on tenants
· US Constitution
· Covers state action to make or enforce laws that violate rights, due process, equal protection
· Civil Rights Act (1866)
· Prohibits all discrimination based on race in the purchase or rental of real or personal property (renting and selling, gov & private action)
· Fair Housing Act (1968)
· Expanded number of individuals covered: race, color, national origin, religion, sex, familiar status
· Covers broader scope: rent, selling, advertising
· Type of Claims:
· Disparate Treatment
· Disparate Impact (might seem neutral, but can have disparate impact on one of protected classifications)
· § 3604
· a) Can’t refuse to sell or rent (or otherwise make available)

· b) discriminate in terms, services, facilities

· c) discriminatory advertising 

· d) misrepresentation as unavailable

· e) profiting from stoking fears about changing neighborhood

· stoking white fear by saying minorities are coming in, buying for cheap, and then selling for high

· f) A and B above based on “handicap” of buyer, renter, or someone associated with them, including not making reasonable modifications or accommodations

· more obvious in terms of a renter
· Exceptions (only to FHA, Civil Rights applies):

· Roommates

· Any single-family home rented by owner

· Who does not own more than 3 single family homes

· And doesn’t use a professional to sell or rent

· Rooms or units in dwellings living quarters occupied by no more than four families living independently, if the owner maintains and occupies one of such living quarters as his residence
· Note: No discriminatory ads though! (puts discrimination into public view which has a broader effect)
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· State / Local Laws / State Anti-Discrimination Efforts
· Fair Housing Council v. Roommate.com
· Facts:
· Roommate.com forces users to answer questions based on sex, sexual orientation, children, etc.  Said this violates Fair Housing Act. Does it apply to roommates?
· Holding:
· Statutory construction argument as to why it doesn’t apply to roommates. When multiple interpretations, go with one that avoids constitutional problem. 
· Textualism – reads in dwelling should have components of a full space, not just a room (still ambiguous though)
· Purposive – congress was trying to fix sale and rental, wouldn’t have expected a woman to live with man in 1960’s
· Constitutional Avoidance – avoid conflicts, Supreme Court recognizes right to choose and carry out intimate relationships, roommates are an intimate relationship
· Tenant Duties & Landlord Remedies

· Modern Reforms
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· 3 Approaches if tenant abandons:
· Traditional Common Law

· Landlord seeking damages from a defaulting tenant does not need to mitigate damages by making reasonable efforts to find a new tenant
· Modern 1 (imposes a duty)
· To get damages, landlord does need to mitigate damages by making reasonable efforts to find a new tenant
· Must start right away, otherwise right to collect is waived
· Modern 2
· If landlord doesn’t mitigate, only gets damages they would have gotten had they mitigated
· look at average turn-around time in renting an apartment in area
· Still have a duty to mitigate, just different result if they don’t
· Sommer v. Kridel
· Facts:
· Signs a lease of 2 years, asks to get out early person to person. Landlord never responds. Someone else asks about renting apartment shortly after, landlord doesn’t do anything. He waits 1.5 years before he finally re-rents apartment. Sues for rent during the time it was empty after Kridel left
· Holding:
· Traditional Common Law rule is that the landlord doesn’t have to do anything, the lease is set and if tenant leaves early they are still responsible. Court adopts a new rule saying that landlords need to make reasonable efforts in order to re-rent in order to collect damages
· Lower Court’s
· Trail Court: Because he failed to respond, it’s considered agreement of surrender 
· Appellate Court: Failure to respond is not acceptance
· If Tenant Breaches a Lease Provision:

· Can they evict?
· Common Law
· can sue for money, but not possession (in the absence of a forfeiture provision in lease or statute)
· Modern
· Landlord can terminate the lease based on tenant’s breach if it’s something that constituted a significant inducement to entering the lease
· Tenant must be notified and given opportunity to fix in reasonable time period
· Cain v. Pioneer
· Facts:
· There is a lease between two companies, landlord is promising right to possession, tenant is promising to pay rent and property taxes. Tenant failed to pay property taxes, so Cain wants to repossess property. 
· Holding:
· Court adopts a new rule that says if tenant fails to perform a valid promise and landlord is deprived of a significant inducement, and the tenant does not fix within a reasonable time period after being requested, the landlord can: (1) evict and sue for damage or (2) continue and sue for damages
· Previous Rule: In absence of a forfeiture provision (or statute), a non-residential lease does not terminate automatically upon default in payment or performance by the lessee. Can only sue for money damages.
· Eviction Methods:

· Traditional Common Law
· Can use self-help if:
· (1) landlord is legally entitled to possession
· (2) landlord’s means of reentry are peaceful
· Interpreted very narrowly in Berg
· Modern Rule (Berg)
· Self-help is never available for a tenant who is in possession and has not abandoned or voluntarily surrendered
· Must go through judicial process
· Judicial Process – “adequate and speedy” alternative
· Policy:
· Self-help can lead to violence
· If landlord is wrong, better to have 3rd party check
· Landlord may have more resources to bring issue in court
· Though, self-help can keep it off the record of tenant
· Berg v. Wiley
· Facts:
· Tenant is a restaurant owner. Agrees to not make any changes in building structure without approval and operate restaurant in lawful manner. Landlord reserves right to retake possession should tenant fail condition of lease. Tenant makes changes without approval and allegedly had health code violations. Tenant closed to “make repairs”. Landlord’s lawyer advised to take possession of premises and lock tenant out. Tenant then claims wrongful eviction. 
· Holding:
· Although it was unclear if she surrendered, a reasonable jury could conclude she didn’t so they went with their decision. 
· If landlord had ability to repossess (which it seems he did), he needs to do it in the correct manner. Under common law, a landlord can use self-help if they are (1) legally entitled to possession and (2) landlord’s means of reentry are peaceful
· By changing locks when she was gone, that wasn’t peaceful. They say unless it’s agreed landlord’s should never use self-help and should go through the judicial process
· Landlord Duties & Tenant’s Remedies

· Covenant of Quiet Enjoyment

· Landlord promises not to interfere with tenant’s possession, use, enjoyment of property (about conditions of property)
· Courts read this into all leases
· MUST LEAVE OR SUE OR DAMAGES
· Violations of CQE that terminate lease:
· Actual eviction
· Constructive eviction

· (1) act or omission by the landlord that substantially interferes with the tenant’s use and enjoyment; and
· Omissions generally only count if violating specific provision in lease
· (2) tenant notifies landlord, gives opportunity to fix, and vacates with a reasonable time
· Fidelity v. Kaminksy
· Facts:
· Tenant is a doctor who does abortions, he has a 2-year lease. A year in, anti-abortion demonstrators start protesting, they are interfering enough that after 6 months he just leaves office and stops paying rent. He says his “quiet enjoyment” was breached by “constructively” evicting him.
· Holding:
· (1) must show an act or omission by the landlord that substantially interferes with use and enjoyment.
· (+ intent and permanent deprivation in Texas)
· Hesitant to say constructive eviction for an omission unless it’s something specified in lease. They said they were going to have security on Saturdays but didn’t.
· (2) tenant notifies landlord, gives opportunity to fix, and vacates within reasonable time
· Policy: Idea is situation is so bad you have to leave either way
· Implied Warranty of Habitability (Residential)
· Substantial violation of housing code or impact on safety and health
· Imposes a duty on landlords to provide residential tenants with a clean, safe, and habitable living space
· Can look to local housing codes (only a starting point)
· Must notify landlord and allow reasonable time to cure
· Options:
· Stay, pay rent, sue for damages
· Leave and not pay rent
· Repair defect and deduct from rent
· Stay and not pay rent (unique to IWH)
· Puts burden on landlord to sue
· Policy:
· Tenants today are not experienced in maitence (old days was more common to give to tenant and they handle everything themselves)
· Landlords know their property better, better position to fix
· Less housing options so less bargaining power
· More of a contract view today of leases, not property
· Hilder v. St. Peter
· Facts:
· Family moved into an apartment. Had to clean up old stuff from previous tenants. Broken window, plaintiff had to fix when landlord didn’t. No key, people had to stay home, eventually got lock on own. Toilet was inoperable, never fixed. Lights not working, leaks coming down walls. Couldn’t use bedroom due to ceiling falling in. Most issues were discovered after moving in, worsened, or if before landlord said he would take care of.
· Holding:
· Court officially adopts implied warranty of habitability exists in all residential leases
· Think About

· How would you apply our rules to these three situations

· Tenant leaves and stops paying rent

· Tenant stays and stops paying rent (berg v wiley)

· Tenants stays and pays rent and sues (Hild)

· Transferring Leaseholds

· Default Rule: tenant’s interest in a term of years of periodic tenancy (not tenancy at will) is freely transferable
· But many leases limit tenant transfer:
· Completely, or
· Without landlord’s consent
· Might say that the landlord can withhold consent for any reason or no reason
· Might say that the landlord can withhold consent for any reasonable reason
· Might not say anything about when landlord can withhold consent
· Silent Consent – silent on what standard is going to be applied
· Traditional
· No explicit standard = any/no reason (can’t be unlawful or discriminatory)
· Stare decisis / reliance on existing rule
· Property owner autonomy
· Hard / inefficient to determine what is “unreasonable”
· Less litigation
· Parties can negotiate for reasonableness standard
· Modern Trend
· No explicit standard = must be reasonable
· Facilitate alienability
· Fewer vacant properties
· Tenants have less negotiating power
· Good faith and fair dealing
· Contract view is that people deal in good faith and fairly
· Presumed intentions and plain meaning (??)
· Modern lease more impersonal
· Accommodates legitimate landlord concerns
· Forces disclosure of standard for unsophisticated tenants
· Puts tenants on notice, instead of something vague/hidden
· Policy
· Landlord wants some say on who stay in their property, they have a financial stake (good credit, take care of it, commercially aligned)
· Though still want to limit restraint on alienation
· Duty to mitigate encourages landlord to be reasonable and accept transfer
· Minority have applied reasonableness standard to commercial leases, not so much with residential
· Types of Transfers
· Assignment – original tenant conveys entire remaining interest to someone else
· Sublease – original tenant conveys part of her remaining interest to someone else
· Julian v. Christopher
· Facts:
· Tenants promise they won’t assign without prior written consent, but then landlord says he will only allow sublet for a fee. Tenants end up subletting to someone anyway, because they felt it shouldn’t be withheld unreasonably. Traditional rule in Maryland is that if it’s silent consent the landlord can withhold for any reason, doesn’t have to be reasonable
· Holding:
· Courts adopt the modern trend which is to read in that it has to be reasonable. Tenant will get benefit of new rule unless landlord can show that he knew the old rule and relied on that
Covenants
· Note: If someone is suing two people analyze them separately, or if two people suing one person.
· Real Covenants (damages)
· Creates a servitude upon the land subject to the covenant for the benefit of another parcel of land
· Does the benefit and burden run?
· Benefit

· Writing
· Original promise in writing, we want it in in enforceable form
· Intent for benefit to run
· If ambiguous:
· Look at language of instrument
· Nature of restriction
· Situation of parties
· Circumstances surrounding the transaction
· Strict or relaxed vertical privity
· Strict – same temporal interest between promisee and successor (fee simple absolute > fee simple absolute; term of years to term of years; leasehold ( assignment)
· Relaxed – some portion of the temporal interest (fee simple absolute ( life estate; leasehold ( sublease)
· Touches & Concerns the benefited land
· Burden

· Writing
· Intent for burden to run
· Strict vertical privity
· Horizontal Privity
· Promise is made in the context of a conveyance
· Between original promisor and promisee
· Notice
· Successor is not protected under the recording statute
· Touches & Concerns the benefited AND burdened land
· Runyon v. Paley
· Facts:
· A landowner breaks up property and coveys some to Runyons and then coveys land to Brughs with a promise to not build commercial buildings. Brughs later sell to someone who tries to build commercial buildings. Runyons and Williams (who got property from landowner) try and sue
· Holding:
· Williams v. Paleys

· Building restricts generally T&C the burdened land, but here they lots are in close proximity and are relatively secluded so it would T&C the benefitted land as well. Horizontal privity exists as covenant was made during conveyance. Strict Vertical privity exists on benefitted side and burdened side. Although intent is clear for burden, ambiguous on benefitted land. Though circumstance evidence shows it was intended to run with benefitted land. Here, record notice is required (since it’s race notice) and it was recorded prior to conveyance for burdened land. 
· Runyon v. Paley
· their interest in the land held was aquired by them prior to the creation of the covenant, no vertical privity. They are not parties to the covenant nor in privity with the parties that were so they can’t enforce. Also no intent since promise was made after
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· Equitable Servitude (injunction)
· Enforcement of the promise in equity (for injunctive relief) even if the privity requirements aren’t met
· Gambrell v. Nivens
· Facts:
· Gambrell sells to Foshee with a covenant not to build anything except residential, says it is meant to run and shall be binding on all parties and persons claiming under them for 30 years. Foshee sells to Nivenses who get a copy of covenant prior to purchase. Decide to build a church anyway
· Holding:
· Just need burden to run here. Writing is met, intent is met as it clearly states it’s mean to run and Foshee also said there was intent. T&C is met as building restrictions are fairly standard. Notice was met as the deed was recorded and they were also provided with a copy. 
· They can enforce as equitable servitude (but could have done real covenant as there was privity)
· Touches & Concerns
· In some way affect the legal rights of the parties as landowners
· Economic impact is enough, physical effect not necessary
· Building restrictions that enhance value of benefitted estate and lower value of burdened estate
· HOA Fees run with the benefited and burdened land (Neponsit)
· For money promises look at the effect, does it have effect the land?
· Covenant to pay rent as well as a lease with some provision (like arbitration) controversies from a lease (Abbot)
· Noncompete usually don’t run with burdened land, but new rule says it can but run reasonable test (Davidson)
· Neponsit v. Emigrant
· Facts:
· Developers want to build a fancy development community. Sell a lot to Deyer’s with a promise to pay annual HOA fee. Deyer’s get forclosed on so bank takes over and doesn’t want to pay outstanding HOA fees
· In general, developers for these communities don’t’ want to pay to maintain common areas, but don’t want to rely on city, want a higher standard. Usually they put into all deeds or have a common agreement that gets recorded
· Holding:
· Traditionally, affirmative covenants (like paying money) is a personal covenant that doesn’t touch & concern. Court says you can write things to be affirmative or negative, so focus more on the effect of what money is for. If money being paid it needs to be tied to land. 
· Test: Does the covenant impose, a burden upon an interest in land, which on the other hand, increase the value of different interest in the same on related land (Critique: circular)
· Abbott v. Bob’s U-Drive
· Facts:
· Landlord leases to to tenant to operate car rental company. There is an arbitration clause. Tenant assigned to Bob’s U-Drive
· Holding:
· Court says covenant to pay rent clearly touches and concerns so covenant to arbitrate regarding lease should touch and concern. Average person would assume they are bound to arbitrate. Rent touches so something related to that would also T&C. 
· Test: Where the parties, as laymen and not as lawyers, would naturally regard the covenant as intimately bound up with the land, aiding the promise as landowner and hampering the promisor in similar capacity, the requirement should be fulfilled
· Policy: otherwise, could form assignee corporation and avoid burden
· Davidson Bros v. D. Katz
· Facts:
· Owner owns two supermarkets, not doing that well. Decides to sell property with promise that they won’t build a supermarket. They then assign to Housing Authority that wants to build a supermarket. 
· Holding:
· Noncompete covenants usually don’t run with the land (distinction for other use restrictions where it’s not physical but how it is used, it’s more personal to the business)
· Test: Reasonableness
· Reasonable concerning the area, time, and duration
· Unreasonable restraint on trade or secures a monopoly for the covenantor
· Interferes with public interest
· “changed circumstance” now make the covenant unreasonable
· Notes: 40 years is too long, allowing him to be only store gives him monopoly, this spot was best for supermarket, not having another in area has a bad affect on community
· Terminating Covenants / Changed Circumstance

· only applies to equitable servitudes!
· Rule: A court will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying imposition of the restriction incapable of enjoyment
· Generally, requires some sort of permanency 
· Under reasonableness test, it can affect benefit or burden
· El Di, Inc. v. Town of Bethany Beach
· Facts:
· “No intoxicating liquors shall ever be sold on the said lot”. Holiday House was purchased by El Cid, they later applies for alcohol license and received it. Area was originally a quiet beach community. Covenant was to ensure the character. Commercial development began regardless of other covenants. Area was even zoned as a commercial district. Patrons at restraurant have been allowed to brown bag, alcohol is sold at other nearby areas.
· Holding:
· It’s not really residential more, it’s been zoned as commercial. There are other places to buy alcohol and brown bagging. Dissents say character still hasn’t changed, still no “selling” of alcohol. Fact that there is a dissent say it’s borderline and benefit can still be enjoyed
· Key Question: How do you define the benefit? Alcohol being sold vs. Quiet area?
· Racially Restrictive Covenants 
· Shelley v. Kraemer
· Facts:
· 30 out of 39 property owners in a neighborhood signed and recorded an agreement saying no property can be owned by anyone not Causasian for 50 years. African American owners bought a house not knowing about covenant. However, it was recorded so would have had record notice. Others filed suit to prevent them from taking possession. 
· Holding:
· Racially restrictive covenants alone aren’t a violation of 14th Amendment because it only covers state action, BUT the court enforcing one qualifies as state action so it’s not allowed
· Today, FHA act and civil rights act (initially just state, now private too) would prevent this
· Could be analyzed as equitable servitude as well. Does it T&C?
· Suit against owner? Violation of “power to sell” and “quiet enjoyment”, encumbrances
· Restraint on alienation
· Changed conditions > used to get rid of racially restrictive covenants
Part II: Estates in Land
	Present Possessory Interest – Future Interest Pairs

	Present Possessory Interest
	Future Interest
	Language
	Notes

	Not Cut Short

	Fee Simple Absolute
	No future interest
	“to A and her heirs”; “to A”
	

	Life Estate
	Reversion (grantor)

Vested/contingent remainder (grantee)
	“to A for life”; “to A for life of B”
	Vested
(1) Born & identified grantee; AND

(2) No condition precedent (nothing extra has to happen first)

Vested subject to Open

· Vested remainder given to a group, where the group could expand

Contingent

(1) Grantee not born & identified, OR

(2) Condition precedent (something extra has to happen first)

Alternative Contingent

· 2 options and one will def happen

	Cut Short, In Favor of Original Grantor

	Fee simple determinable
	Possibility of reverted
	“until”; “so long as”; “while”; “during”
	Possibility of Reverter
· Gets possession automatically

	Fee simple subject to condition subsequent
	Right of entry
	“but if”; “provided that”; “however, if”; “on condition that”
	Right of entry
· Gets possession if and when right to retake possession is exercised

	Life estate determinable
	Reversion
	“until”; “so long as”; “while”; “during”
	

	Life estate subject to a condition subsequent
	Reversion
	“but if”; “provided that”; “however, if”; “on condition that”
	

	Cut Short, In Favor of Grantee

	Fee simple subject to an executory limitation
	Springing/shifting executory interest
	“until”; “so long as”; “while”; “during”: “but if”; “provided that”; “however, if”; “on condition that”
	Shifting Executory Interest

· Follows an estate in grantee

	Life estate subject to executory limitation
	Springing/shifting executory interest
	
	Springing Executory Interest

· Follows an estate in the original grantor 


Estates in Land
· Present Possessory Interest
· Right to possession now
· Future Interests
· Right to possession, if at all, in the future
· Fee Simple Absolute
· Outright ownership in perpetuity, infinite duration
· Language to Create:
· Traditional: “O to A and her heirs”
· Modern: “O to A”
· Transferability:
· Fully alienable, devisable, descendible
· Assumption:
· In problems, we assume original owner starts with fee simple absolute (unless otherwise indicated)
· Life Estate
· When “measuring life” dies the possession goes to something else
· Generally, measured by life of the grantee
· Life Estate Pur Autre Vie
· When it’s measure by “the life of another”
· Language to Create:
· “O to A for life”
· “O to A for life of B”
· Note: Language must be clear to grant life estate, if ambiguous assumed to be fee simple absolute 
· Transferability:
· Alienable, devisable, and descendible if measuring life is still alive
· Reversion
· Future interest in grantor after life estate
· Note: Can be given away in a second conveyance to someone else and then it’s still called a reversion 
· Remainder
· Future interest in someone else (not grantor) after life estate
· Vested Remainder
· (1) born & identified grantee; AND
· (2) no condition precedent (nothing extra has to happen first)
· Vested Remainder Subject to Open
· If a vested remainder can expand
· Ex: my grandchildren, when one is born and identified – you have one already so vested but there could end up being more
· Contingent Remainder
· (1) grantee not born & identified, OR
· (2) condition precedent (something extra has to happen first)
· Alternative Contingent Remainder
· When there are two options and one of them will definitely happen
· Destructible Contingent Remainders
· When this doctrine is applied, if a remainder is still contingent when the life estate ends, the remainder is destroyed
· Depends on jurisdiction on whether this is used
· Fee Simple Determinable (or Life Estate Determinable)
· Present possessory interest that can be cut short and returned to original grantor
· words of duration
· until; so long as; while; during
· possession goes back to original grantor automatically
· Note: Language must be explicit “For purpose of constructing and maintaining a County Hospital” not good enough
· Fee Simple Subject to Condition Subsequent (or Life Estate STCS)
· Present possessory interest that can be cut short and returned to original grantor
· Words of condition
· But if [condition]; provided that; on condition that; however, if [condition], then…; (+ right to re-enter and retake)

· Possession goes back to original grantor if and when the right to retake possession is exercised
· Note: Language must be explicit “For purpose of constructing and maintaining a County Hospital” not good enough
· Condition subsequent is favored over fee simple determinable if ambiguous 
· Right of entry sometimes must be exercised within a certain amount of time (statute of limitations)

· Rule against Restraints on Alienation

· Will v. Pierce
· Cannot have a stipulation that prevents someone from selling

· Fee Simple Subject to Executory Limitation (or Life Estate)
· Present possessory interest that can be cut short and go to someone else
· Shifting Executory Interest
· Future interest in a grantee that follows an estate in a grantee
· Spring Executory Interest
· Future interest in a grantee that follows an estate in the grantor
