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I. POSSESSION AND OWNERSHIP
OVERVIEW

Property is unowned:
Possession turns into ownership

1) First possession vests title

a) Rule of capture
i) Reasonable prospect

b) Custom

c) Safely secured

Property is owned:

Possession usually does not turn into ownership, but is there a way it can?

1) No statute
a) Common law found property rules 

b) Buyer beware (GFP)

2) Statute vests title in possessor

a) Found property statute

b) Good faith purchase
c) Statute of limitations

i) Adverse possession

ii) Discovery rule

(1) Known or should have known

(2) Due diligence 

iii) Demand and refusal

A. First possession 

· Chattels AKA tangible personal property- ownable things that exist in material forms (ie, cars, rings, etc) that are NOT land or attached to land 

· Pierson v. Post- fox case 

· Pursuit alone is not enough

· Rule of capture (three part test): 

· Manifesting intent to appropriate animal to individual use

· Deprive animal of its natural liberty AND

· Brought animal within his certain control 

· Policy: killing foxes is socially useful, if we don’t have this rule we would discourage people from wanting to hunt. Rule provides certainty and promotes peace and order

· Dissent: reasonable prospect ( its not about who captures it but who has reasonable prospect to catch the animal. Policy: more fair, people wouldn’t be able to swoop in and take your property last minute 
· State v. Shaw- stealing fish from nets 

· Taking an object that is safely secured and confined is breaching the owner’s property rights, even if it was not impossible for the object in question to escape from its confinement
· Ghen v. Rich- whale hunters 

· Customs may be applied when there is no statute and the custom is followed by a particular group of people 

· Why apply custom? 

· Recognized for many years

· Universally followed

· Industry could suffer if not followed 

· Is fair to finder

· Works well in practice 

· Policy argument: courts tend to be suspicious of customs b/c they don’t have the same force of law
· Custom could be beneficial to the industry and not all of society 

· Custom could be dangerous/harmful 

· Customs are slow to evolve and may not be representative of reality
· Customs can coincide with law’s needs
· Policy: Custom vs. rule of capture

· Ghen could have been decided on custom, but it would have reversed the whole industry standard

· In Pierson custom was not used because it was not as critical for an industry and the rule of capture is easier to apply/more straightforward in practice. 
B. Found property

· Common law categories of found property:

· Abandoned: owner intentionally parts with it and does not want it back, belongs to finder against anyone else

· Lost: owner unintentionally parted with it and doesn’t know where it is, belongs to finder against anyone but the true owner and previous finders

· Hierarchy of finders: true owner > first finder > second > third, etc

· Issues of first possession can come into play here 

· Mislaid: owner intentionally puts it down with the intent to return to it but forgets where they put it, belongs to the owner of where it was found against anyone but the true owner

· Idea is that if the owner remembers where they left it they can come back for it 

· Armory v. Delamorie- old time English jewel case

· Lost property rule comes from this and hierarchy of finders
· Finder of lost property has rights to it against anyone but the true owner and previous finders 

· Policy: rules should facilitate the return of property to the rightful owner

C. Statutes- Found property
· Must meet all parts of statute to claim found property

· Benjamin v. Linder v. State Central Bank- $18,000 found in airplane wing

· Iowa statute in place would give $ to Benjamin, but statute only applies to lost property so court does not apply statute

· Court rules mislaid and $ belongs to owner of the plane State Central Bank

· Apply common law if statute is not in place already

D. Statutes- Good faith purchase 
· Some statutes have protection for buyers who did not know that they were buying something with clouded title
· If there is no statute, can apply traditional buyer beware principle- buyer should have exercised due diligence in checking that the title was not clouded
· Usually the owner wins unless there is a GFP
· Norwood v. Nordhues v. Maulsby: cow case
· First court: There is a good faith statute, but buyer is not protected because the statute states that the cows had to be entrusted for sale, and they were not 
· Second court: applies a different state law, GFP statute does protect the buyer because the cows were entrusted (did not specify entrustment for sale)
· Most GFP statutes have some kind of entrustment element and the buyer must be innocent
· Buyer not innocent if he is put on constructive notice (ie he got a sold a car with no paperwork, you should be sussed out by that)
E. Statues- Statutes of limitation
1) Adverse possession
· Possessor keeps property in a certain way for a period of time set by the statute
· Burden is on possessor to prove that they met all elements for the entire time period
· Allows thieves to take something that is not theirs and gain ownership after some time
· AP vests all title to the possessor, true owner loses all right of ownership or to sue and can only get it back via conveyance or AP
· Elements of adverse possession: ACHOSE
1. Actual

2. Exclusive
3. Hostile
4. Open/Notorious
5. Continuous
6. For the statutory period

· Courts can read in any additional elements to the statute
· Personal Property
· Reynolds v. Bagwell: violin case
· All elements of AP need to be met for the statutory period
· Court focused on open/notorious( using violin for daughter’s lesson and hanging it in living room was open
· O’Keeffe v. Snyder: paintings case part 1

· Court ruled that elements of AP were not met because the paintings hanging in the living room is not open

· Real Property
· Address the AP Statute and then fill in missing elements with the common law 
· Actual: physical use of the land, courts consider what the land is typically suited for
· Exclusive: possessor is the only one on the land/using the land, courts recognize that you can lend the land to a neighbor 

· Hostile: Nonpermissive + Good faith/bad faith/objective
· Nonpermissive- requires true owner to NOT have given permission to possessor to use land, courts usually assume disputed land is nonpermissive 

· Good faith approach- allows AP only when possessor made an honest mistake in thinking their land was theirs 
· One way to prove this is color of title- when you have a document that suggests you own something but you don’t (ie the coordinates or the map on the deed is wrong)

· Bad faith approach- allows AP only when possessor knew the land might be someone else’s but intended to take it via AP 
· Objective approach- does not care about good faith or bad faith, does not take into account the mental state of the possessor 
· Open/Notorious: openly and publicly using the land so the true owner can be made aware of the possession

· Continuous- uninterrupted use of the land
· Tieu v. Morgan: disputed driveway case: 

· courts rule in favor of Morgan because Morgan and predecessors met all elements of AP for the time period in the statute
· Exclusive even though she let her neighbor borrow it 
2) Discovery Rule
· O’Keeffe v. Snyder: paintings case part 2

· Known or should have known: time period accrues when the owner knows or should have known about the cause of action

· Due diligence: time period accrues when the owner stops exercising due diligence to look for the property 
· Vests all title to the new owner (like AP), true owner no longer has rights to sue or rights of ownership
3) Demand and Refusal
· time period accrues after refusal upon demand of the property by the true owner. Owner’s only due diligence is to bring the suit within the time period after the refusal.
II. ESTATES AND FUTURE INTERESTS
A. Construing ambiguous grants

· In the Estate of Dalton Edward Craigen- dead wife vs. children
· If will is ambiguous, focus on the intent of the testator
· If a holographic will, use popular meanings of words instead of technical meanings that a layman person might misuse  

· In MCQ if there is an ambiguity, use fee simple subject to condition consequent
B. Defeasible fees 
· Wood v. Fremont County: wants a county hospital
· For the purpose of” is not the same as a fee simple determinable 
· Fee simple determinable and fee simple subject to condition consequent must have specific trigger words in the deed that specify this 
· Martin v. City of Seattle: Lake and boathouse 
· City breached the deed but the grantor did nothing about it for decades so they can’t reclaim their title now
· Some diligence is required from future interest holders to determine if grantee has breached a condition subsequent and if they can re-enter their property 
· Policy: 
· Courts want to get rid of confusion of title/clouded title 
· Worried that right of entry will last forever and title will get confusing
C. Destructibility vs. non-destructibility jurisdictions
· Can only follow contingent remainders

· Destructibility: If contingency is not met, grantee is out of luck and they can’t get interest

· Non-destructibility: If contingency is not met, we wait until it is and in the meantime grantor has a fee simple subject to executory limitation
D. Restraints on alienation
· Courts do not like when a grantor conveys in fee simple absolute but then doesn’t allow you to sell it 
· Policy: Grantee should have all the same rights as the OG owner
· Wills v. Pierce- to be used as a home by himself or heirs
· In order for home to be used by himself or heirs it can’t be sold or conveyed to others, courts struck down this restraint on alienation
· If it would have just said “to be used as a home” then that could have been OK because this does allow for alienation
III. CO-OWNERSHIP
A. Types of co-ownership
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B. Creating Co-ownerships

· Presumption in common law for tenancy in common 

· To instead create a joint tenancy: 

· Explicit, expressed intent to create AND

· Meet the four unities

· Time- interest conveyed at the same time
· Ex: If conveyed to Jack and Jill’s heirs as joint tenants but Jack and Jill die at different times, unity is not met because heirs don’t exist until time of death and they died at different times

· Title- interest conveyed in the same instrument (same document, deed, etc)
· Interest- equal and undivided interest, 50% each
· Possession- both have equal rights to use and possess the whole property

· Does not have to be split 50/50 physically (ie, you take first floor and I take second) 
· Express Intent- James v. Taylor: mom deeds property to children “jointly and severally”
· Ambiguous grant, daughter survives her 2 brothers so she claims it is a joint tenancy (right of survivorship, all belongs to her)

· Deceased brother’s kids claim it is a tenancy in common (no right to survivorship, it can be alienated to their heirs)

· Rule of preference for tenancy in common, despite mom’s intent for it to be joint she never explicitly said this in the deed 

· State statute favors tenancy in common and overrides mom’s intent 
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C. Severance
· Changing from joint tenants to tenants in common via the destruction of one or more of the four unities 
· Can sever without the consent of other co-owners 

· Simple way is to transfer your interest to 3rd party, thus severing time and title 

· Riddle v. Harmon- wife can transfer interest to herself and this counts as a severance (modern approach)

· Policy argument: going through the arduous legal process is a waste of time when the end result will be the same

· Tenhet v. Boswell- Leasing as severance?
· Yes. Lease destroys interest and possession.

· Yes. But only if lessor dues during the lease.

· No. Lease does not sever (court stands here).
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D. Rights and obligations of co-owners 
· Each co-owner has the right to use and possess the entire property

· When a 3rd party is renting, every co-owner splits the rent equally. If a co-owner is the one living there, absent an explicit agreement he does not owe rent to the other co-owners UNLESS there is an ouster (denying entry to the other co-owner)
· Ouster (Liability for rent):

· Spiller v. Mackareth: S is the occupying tenant, M trying to sue him for rent 

· M argues that S ousted her by 1) putting new locks on the building and 2) M sending letter to S demanded he vacate or pay rent and he did nothing

· Court denies that either of those is ousting. It would be ousting if she had asked for new keys to the locks and he said no. Need clear evidence that S was trying to keep her out.

· Majority: Demand to vacate or pay rent is NOT an ouster. Minority = it is. 

· Constructive ouster- Property is so small that physical occupation by all co-owners is impractical

· Majority= yes ouster. Minority= no ouster. 

· Ouster (AP): Ouster is an added element for the statute to run for adverse possession
· Claiming that you are no longer a co-owner and instead all the property is yours 

· Suarez v. Herrera:

· Parties are co-owners but Suarez 
argues that she is the only owner now b/c she has been AP for years:
· S has been living there for years

· S recorded a deed to the house in her name 

· Court says you need way more for ouster to be met for AP. You need to put the owner on notice that you are intending to take it via AP 

· Ouster has to be VERY clear. It is safe for the other party to assume that it is still there since both owners have equal rights to use and possess the land. 

· Stricter standard than ouster for rent. Ex: Not giving someone the keys to the house would be enough for rent but not AP

· Only way is to basically tell the other owner directly you are AP

E. Ending co-ownership 

· Partition- each co-owner has the right to end the co-owner relation and create separate properties w/ separate owners

· Can be voluntary or involuntary partition

· Don’t have to sue in court or you can go to court if its done unilaterally

· Can be partition in kind (physically divide the land) or partition by sale (sell the land and split the profits)

· Partitions can be unilateral, so if you don’t agree the best you can do is go to court so they can determine if it should be in kind or by sale 

· Delfino v. Vealencis: 

· Statues is what grants courts the power to partition

· Default here is partition in kind (policy- do not want to take property away from people unless we need to), but statute tells us that they can do partition by sale when: 

· better promotes the interest of the parties and 
· Court thinks beyond economic considerations, ie selling her home would put her w/o a place to live. Most courts focus on just economic factors 

· the physical attributes of the land make partition impractical 
· Use this for all other cases, the only reference point we have for how to deal with partition

· Default- partition in kind

· Statute- gives you a way to use partition by sale 

RULE FOR PARTITION: 

YOU WILL PARTIITON IN KIND UNLESS THESE STATUTORY CRITERIA ARE MET THAT ALLOWS YOU TO PARTITION BY SALE.

PRACTICALLY SPEAKING THE UNLESS IS ALWAYS MET AND JUDGES IN PRACTICE ALWAYS PREFER TO SELL. BUT TECHNICALLY THE DEFAULT IS IN KIND.
F. Heirs property

· Highly fractionated TICs that result from intestate succession (dying without a will), gets passed down so much that there are tens-hundreds of co-owners per property

· Since not a joint tenancy it does not just go to the surviving owner

· Common for POC and low-income folks who die w/out a will

· Reasons why this is unstable and highly vulnerable to loss:

· Each co-owner has the right to force partition or alienate no matter how small their interest

· Lots of fractionation from intestate succession

· Preference for partition by sale (in practice, statutory preference is for in kind)
· Attempt to fix these problems: Uniform Partition of Heirs Property Act

· Buyout provision

· Stronger preference for partition in kind

· Open market policies- selling property for fair market value 

IV. TRANSFERRING REAL PROPERTY
A. Recording systems

· Each state has statues that allow you to record things to create a record of property interests, come into play when resolving conflicting claims. W/o statute, common law gives right to the 1st in time for the conveyance
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· Types of statutes that determine when a subsequent purchaser can be protected:
· Race- subsequent purchaser protected if they record first

· Notice- subsequent purchaser protected if they did not have notice of prior purchaser

· Actual notice: notice directly from seller or other buyer

· Constructive notice:

· Record notice- purchaser looked through the records and did not see anything there. Something can be recorded and still not give you notice
· Grantor-grantee index (most common)

· Tract index

· Inquiry nothing- purchaser had no existing information that would put them on alert that someone else may own property. If they did it is their job to follow up on the inquiry
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· Race-notice- subsequent purchaser protected if they recorded first AND were not put on notice 

· Policy argument: statutes push you to record ASAP and notice ones also push you to do due diligence to figure out if someone else had owned it before
· Shelter rule: once ownership is established through the benefit of the recording statute, whoever they convey the land to is also protected

· Eastwood v. Shedd: 

· Gives us how to apply the diff statutes 

· E argues that the statute only protects PURCHASERS, and S was gifted the property so the statute does not apply here; S argues that it does apply to receivers of gifts 
· Court sides with S, they give her the benefit of the recording act even though she did not purchase it- expanded who is protected by the statute b/c of statutory intent of changing the language 

· Minority- statute includes gifts. Majority- only purchasers are protected. 

· HAVE TO BE A PURCHASER FOR VALUE FOR THE MAJORITY, EASTWOOD IS A DIFFERENT APPROACH/DISTINCTION

· When could recording something still not give you sufficient notice? 

· National Packaging v. Belmont: Name is misspelled by 1 letter in the recording index. Attempt to apply doctrine of idem sonens (it sounds the same). Courts split on whether this is enough notice
· Majority view: idem sonens is good enough. Yes there was notice.

· Minority view: idem sonens is not applicable. No there was no notice. (court takes this view here)

· Hartig v. Stratman: deed recorded too late does not provide sufficient notice, the searcher would have stop going through the index too early to find it 

· Board of Ed. v. Hughes: Conveyance happened at one point but the deed was missing a name/signature so it didn’t count as recorded until that was filled in 
B. Title warranty/title covenants 
· Things that protect buyers: recording statutes, tittle covenants 

· Title covenants- promises in the deed about the property made by the seller. If a covenant is broken, you as a buyer have a cause of action against the seller 
· Types of title covenants: 

· PRESENT COVENANTS- breached at the time the deed is transferred 

· Seisin- seller actually owns the property they are selling
· Power to sell- seller has the right to convey the property they are selling
· Against encumbrances- there is no one else that has to ability to use the property in some way. Not having a promise/covenant being disclosed
· FUTURE COVENANTS- breached after the deed has been transferred
· Quiet enjoyment and warranty- no one will interfere with the buyer’s use and enjoyment of the property. Warranty- promise that if this breach happens, the seller will cover the legal fees 

· Types of deeds: 

· General warranty- promises/title covenants are included (not explicit but they are implied). Generic promise that nothing is wrong with the deed. Neither you nor your predecessors have done anything to mess it up. 
· Special warranty- promises/title covenants are included (not explicit but they are implied). Specific promise that the seller specifically didn’t do anything to mess up the deed, but does not protect from random 3rd party/predecessor 

· Quitclaim- do NOT include any promises. Seller is not on the hook for anything

· As a seller you would want quitclaim (not liable for anything), as a buyer you would want general (seller liable for everything)

· Brown v. Lober: Browns sell the mineral rights to their land, thought they owned all of the mineral rights but turns out they only owned 1/3. Turns out that OG owner had reserved 2/3 of the rights before selling it. Browns lost $ from a deal they made w/ mining company and sue seller for violating title covenants 
· Seisin? Yes, but statute of limitations ran 

· Quiet enjoyment? No. No one came in and took the minerals from them, 2/3 of them did not belong to them 

· Problem 
with title covenants is that you have to discover the problem soon enough to be able to recover 

· COVENANTS HAVE STATUTES OF LIMITATION- check if an appendix tells you what they are 

Practice problem w/ Ada and Ben: 

· how do we know its covenant of encumbrances and not seisin? If seisin, would that even change anything? 

· Code 101- applies to present or future covenants or both?

· Is there a default b/w general and specific deeds? Ada cant remember what deed it was, so do we just analyze what the outcome would be depending on the deed?
· How would outcome change if it was general or specific 

C. Disclosure of physical defects of property 
· What types of defects must a seller disclose? Cases give us diff answers to the Q
· Not suing for a title covenant (those are about the legal state of the title), just suing for a defect

· Urman v. South Savings Bank- hazardous waste in groundwater from a chemical plant adjacent to the property. Bank does not disclose this when they sell 

· Did bank have to disclose? No 

· Caveat emptor- a seller is not under any obligation to disclose defects to a buyer. Buyer must do their due dillegence to check if there is something wrong w/ the house before buying 

· Strambovsky v. Ackley- haunted house. Seller does not disclose that it is haunted

· Acknowledges caveat emptor, but strays from this rule 

· Court creates new rule: seller must disclose defect when

· The problem is created by the seller 
· The problem materially impacts the value of the property (affects desirability) AND it is unlikely that the owner would discover it even w/ due diligence (latent) 
· Shapiro v. Sutherland- loud neighbors. Court applies two approaches: 

· Common law: must disclose facts affecting the desirability and not known to a diligent buyer. Same as Strambovsky except there the problem has to be created by the seller 
· Statute: CA statute here makes you disclose certain information on a form before conveying property

· they materially impact the value of the property and there’s no chance that the seller would have known

· Both statute and common law gave the buyers a duty to disclose nuisances, the question is if loud noises is a nuisance (court does not answer this and refers it back to trial)

· We wouldn’t know if the statute supersedes common law, follow both

· A statute would supersede common law when you can’t follow both 

· If they are conflicting, follow statute. 

· Tested this mainly with found property, not so much w/ 2nd half of the class. When we saw it, both applied (ie w/ loud neighbors in physical defects unit)
· If not conflicting, use both

V. EMINENT DOMAIN 

· The power of government to transfer title from private property into state hands
· Justifications: gov can transform land to public use but sometimes they have difficulty getting buyers on board so they have to invoke ED 

· Protected under the 5th amendment- ED cant be invoked (ie private property can’t be taken) for public use w/out just compensation 
to owner 

· Kelo: economically depressed area but nothing is wrong/harmful with the area, solution to turn it into hotels, residences, museums, office space, parking, etc. Not all of it would technically be public, but court says this is OK b/c its all conferring a public benefit. 

· How do courts define public use? 

· Kelo majority: Public use is very broad, as long as there is some public benefit or public purpose it is OK even if you are transferring to a private actor

· Problematic, almost anything can be public use/ interpreted as a public benefit

· Thomas view: only when taking property to turn into PUBLIC land, uses the literal definition of the word public, cant transfer to private actor. Limited/narrow definition of public use (dissent in Kelo)

· O’connor view: The land as it existed is causing a problem/is harmful in its current state, fixing it would count as public use. OK with it going to a private actor as long as its fixing a problem (dissent in Kelo)
· Transfer to private use should be limited to fixing harmful property use

· States response to Kelo- didn’t like how broadly Kelo interpreted public use, so some states imposed statutory limitations to reel back this power. Some examples of how they did so: 
· Limit on what the land can be used for

· Specifically stating that it can’t be used for economic development 

· Original owner has the right to buy the land back if its not used for its intended purpose 

· Impose more procedural reqs

VI. LANDLORD-TENANT (LEASEHOLDS)
A. Creating leaseholds

· If its not a lease it’s a license

· Different ways court approach defining a lease
· Cook v. University Plaza- university housing, students suing landlord so they can get the interest in their security deposit back

· Contract says there is no landlord-tenant relationship and students are NOT tenants. We can’t just look at the language of an agreement (policy- landlords have a disproportionate amount of power over tenants)

· If we can’t look at what’s written, what do we look to see if it’s a lease?

· Possession- transfer of full possessory right to tenant

· Yes

· Control- Tenant should have control of the property
· Yes

· Extent and bounds of leased property- Tenant’s leased property should have clear physical bounds
· Court focuses on this

· Clearly defined, physical boundaries of what is leased. If clearly defined = lease
· Ex: your lease is for one specific room, one house, one apt, etc.
· No, here dorm manager could freely move tenants to other rooms so there was no physical bounderies 
· Takeaway- posession, control, extent and bounds

· Robbins v. Reagan- homeless shelter, if tenants they need notice before being evicted

· Tenants= pay rent. Statute defines that rent is required to be a tenant

· Takeaway is that If there is a statute, follow the statute. Here the statute told us that it was paying rent that matter
· State v. Decoster- Trailer park not allowed visitors, people are living their for free and their employer is their landlord. If they are tenants they have rights to visitors

· Court says even though they don’t pay, they get housing as part of their work compensation so they are tenants

· Most courts rule the other way- no rent, no tenants

· Takeaway- compensation = lease 
· Most courts rule that compensation = rent but here they expanded it 

· Courts are pushing towards a policy based analysis- should this group be considered tenants and get the protections of tenants?

B. Leasehold types

	Term of years
	Periodic tenancy
	Tenancy at will

	- fixed period of time

- ends automatically, no notice of termination needed

- death of either party has no effect
	- fixed period of time

- automatically renews until landlord or tenant terminates

- notice of termination required

- death of either party has no effect
	- DEFAULT- if not explicit in the lease even if it violates the original intention of the parties (Effel)
- no fixed period of time

- under CL termination does not require notice, but most statutes do require this

- death of either party terminates 


· Law will force you into one type no matter what

· If not explicitly stated what kind of lease or what is the time period, it defaults to tenancy at will, mo matter the intent of the OG parties

· Effel v. Roseberg: settlement agreement that old lady (Effel) can stay in the house “until she dies”, new landlord comes in and evicts her. Problem is that “until she dies” does not specify how many years it will be, so the default is tenancy at will and can be terminated at any time 
· Does not matter that the parties originally intended for her to live there till she died 

C. Tenant selection- anti discrimination laws 
· Common law = no limitations on landlord’s selection of tenants, but now there are different statutory sources of fair housing laws 
· U.S. Constitution
· Civil rights act of 1964- cant discriminate based on race
· FHA 
of 1968- broader than civil rights act, covers more categories like race, gender, sex, family status, disability
· State/local laws- have adopted much more expansive anti-discriminatory laws. Can provide much more protection than FHA
· Fair Housing Council v. Roommate.com- website sued for violation FHA §3604(c) for their users posting discriminating ads only seeking roommates of a particular gender, race, etc 
· Court says they are violating FHA by actively monitoring and posting the ads that are being written 
· Court focuses on the term “dwelling,” if what’s rented is a dwelling = FHA applies. If not a dwelling 
= FHA does not apply. 
· Gives us 3 ways to interpret statutes: 1) textualism 2) purposivism 3) constitutional avoidance  
· Exceptions to the FHA: 
· Single-family house rented by small time landlord (owns no more than 3 properties) who do the leasing themselves (no help from realtor, broker, etc)
· Multi-unit dwellings w/ max 4 units and the landlord lives in the building
· NEITHER EXCEPTION IS ALLOWED TO DISCRIMINATE ON RACE (PER CIVIL RIGHTS ACT OF 1866) OR POST DISCRIMINATORY ADS, but they can get away w/ everything else 
D. Tenant duties and landlord remedies
· Landlord remedies if tenant defaults on rent: 
· Does a landlord have to mitigate damages if he sues a defaulting tenant?
· Sommer v. Kridel- K asks to be let out of the lease (sends a letter to S, S does not respond), S sues K for lost rent 
· Trial court say S not responding to the letter as him accepting K’s surrender and thus he is no longer obligated under lease, appellate court reverses this and says silence = not a surrender 
· Common Law: S can recover for everything, landlord seeking damages from a defaulting tenant does not need to mitigate damages.

· Defaulting tenant owes whatever it takes for him to make up for the lost rent, including the $ difference if the landlord ends up renting out the unit at a lower price 
· Modern rule #1: K would owe nothing, a landlord does need to mitigate damages and S did not do that at all

· Modern rule #2: If landlord does not mitigate, he would only get the damages he would have gotten had he mitigated. 

· Ex: if the average time to fill a vacancy is 2 weeks, K would only get this amount since he did not mitigate damages. He wouldn’t be able to recover for the whole thing

· Mitigating damages: making reasonable efforts to re-lease the unit 

· POLICY- TRYING TO PUSH LANDLORDS TO MITIGATE

· Landlord remedies if tenant breaches part of the lease: 

· Can a landlord re-take possession of the unit/consider the lease terminated if tenant breaches the lease? 

· Cain v Pioneer: Lease said tenant to pay rent and property taxes, tenant stops paying property taxes 
· If lease had a specific provision about what happens after a breach or if the state had a statute (which is usually the case) then we wouldn’t have a dispute, but that is not the case here. 

· Common law: breach does not allow landlord to re-enter the unit. He can sue for damages, but the lease can’t be terminated

· Court adopts new rule: even w/o an express clause or statute, the landlord can consider the lease terminated and retake possession if the tenant breaches the lease

· If a breach terminates the lease and landlord wants to re-take possession and evict the tenant, how must he do so?

· Berg v. Wiley: Landlord leases a restaurant space to the tenant with the promise that tenant won’t operate unlawfully or make structural changes w/o the landlord’s permission. Tenant breaches this. Landlord evicts by changing locks on the door while tenant is gone.
· Did landlord have right to re-take after breach? Yes

· If yes, can landlord use self-help eviction? 
· Common law: landlord can use self-help eviction if 1) he is legally entitled to (surrender, abandon, breach) and 2) he does so peaceably 

· Court says #2 here is not met b/c peaceably would only be going to court 

· New rule: self-help eviction is not allowed. You must go through judicial remedies. Even if you meet 1 and 2 of the common law

· GIVES US MAJORITY VIEW THAT THERE CAN BE NO SELF HELP EVICTION AND YOU MUST GO THROUGH JUDICIAL REMEDIES

· Policy against self-help eviction: 

· Deescalate violence 

· 3rd independent party can decide (judge)

· Power imbalance b/w tenants and landlords 

· Ways to retake possession: 1) surrender 2) abandoned 3) breach of lease
CHECK CHART ON PG 149 OF NOTES 
E. Landlord duties and tenant remedies 

· Covenant of QE: landlord promises to not interfere w/ the tenant’s use, possession, or enjoyment of the property
· Implied in every lease even if not explicit 

· Landlord can violate this by wrongfully evicting tenant. Can be actual eviction or constructive eviction 

· Fidelity v. Kaminsky- Doctor leases out office space and performs abortions, protestors come to the office and make it very hard for him to do the abortions. Doctor leaves and stops paying rent claiming landlord breached QE 

· QE not in the lease but still implied 

· How can tenant treat the lease as terminated and stop paying rent? Breached QE by actual eviction or constructive eviction

· Rule for constructive eviction: 1) act or omission by landlord that substantially interferes w/ tenants use and enjoyment 2) tenant notifies landlord, gives time to fix it, and vacates w/in reasonable time 

· Omission has to be an omission of a duty specifically listed in the lease 

· TX adds another rule: landlord must have intent to evict and his acts permanently interferes w/ tenant’s use of property

· Here the omission was the duty for there to be security on Saturdays (this was in the lease) and tenant did tell landlord of the problem multiple times and landlord never did anything to help

· Implied warranty of habitability (IWoH): 

· Under common law tenant has duty to repair any damages

· Modern rule: IWoH- landlord has duty to deliver and maintain units that are safe, clean, and fit for habitability. AKA they have the duty to repair damages  

· Only applies for RESIDENTIAL tenants

· Cannot be waived even if it is not explicit in the lease 

· Can use it even if you are aware of a defect before buying the property

· Hilder v. Saint Peter: house was super run down (no electricity, bad plumbing, sewage problem, no lock on the door), tenant notified landlord of everything and landlord did not fix anything, tenant had to fix everything herself out of pocket 
· How do we determine how bad the premises have to be to violate IWoH? 

· It endangers the health and safety of the tenant, more than just an inconvenience 

· A substantial violation of a housing code. 1 or 2 minor violations wouldn’t cut it 

· Tenant stayed through all of it, paid rent, and then sued for damages claiming IWoH and won. What were her other options? 

· Left, not paid rent (lease terminated). If landlord sues she can use IWoH as a defense 

· Stayed, not paid rent. When landlord sues for defaulting rent or tries to evict her she can use IWoH as a defense

· Court ruled in tenant favor but did not award punitive damages 

F. Transferring a lease (subletting)
· Default rule = tenant’s interests in term of years or periodic tenancy is freely transferrable, but many leases restrict these transfers completely or limit it to only w/ the landlord’s consent
· Lease restrictions on transfers w/ landlord’s consent:

· Landlord can w/hold consent for any reason or no reason 

· Note that any reason still does not allow you to violate FHA 

· Landlord can w/hold consent for any reasonable reason 

· Silent consent- Says the landlord can w/hold consent, bu no explicit standard is set forth in the lease for when the landlord can do this. Does not say anything about what circumstances the landlord may w/hold consent under (Julian)

· Traditional rule- silent clause = any/no reason (option 1)

· Policy args for this rule: property owner autonomy, stare decisis, hard to say what is reasoanable or not

· Modern rule- silent clause = reasonable reason (option 2)

· Policy args for this rule: Do not want to restrict alienability, imbalance b/w L and T

· What is a reasonable reason? (Julian and notes)

· Having bad credit

· Tenant’s behavior

· If tenants business is not compatible with other properties in the area

· What is an unreasonable reason?

· Just that you don’t want to 

· Trying to get extra rent from your subletter 

Good starting point- is this a lease and what type is it? 

After this split into 1/3 factual branches

Buying and selling (PURCHASE):

· Recording

· What type of deed? 

· What type of covenants were broken? Title warranties 

· If a covenant is broken, buyer has a cause of action

· Defects 

Landlord-tenants (LEASE): 

· What creates a lease

· What type of lease 

· Was it terminated 

· Totally different: QUIET ENJOYMENT IS A DIFFERENT QE THAN BUYER/SELLER

· Eviction: self-help (maj vs min)
VII. COVENANTS
1. Enforcing covenants
· A covenant is a promise that is made at the OG conveyance, but if those people have successors, can the promise run to them? 
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· Types of covenants (this determines the reqs you need for the burden or benefit to run): 
· REAL COVENANT: asking for $ damages for the breach of the covenant
· EQUITABLE SERVITUDE: asking for an injunction/enjoinment to do something for the breach of the covenant 
· Real covenant: $ damages
· Reqs for the BENEFIT to run
· WRITING

· INTENT FOR THE BENEFIT TO RUN

· STRICT OR RELAXED VERTICAL PRIVITY 

· T + C THE BENEFITTED LAND  

· Reqs for the BURDEN to run: 
· WRITING

· INTENT FOR THE BURDEN TO RUN

· STRICT VERTICAL PRIVITY

· HORIZONTAL PRIVITY

· T + C THE BURDENED LAND

· NOTICE

· Equitable servitude: Injunction (basically just eliminates privity)

· Reqs for the BENEFIT to run:

· WRITING 

· ITNENT FOR THE BENEFIT TO RUN 

· T + C

· Reqs for the BURDEN to run:

· WRITING 

· INTENT FOR THE BURDEN TO RUN 

· T + C 

· NOTICE

· What do these requirements mean? 

· WRITING- original promise must be in writing 

· ITENT- did the original grantor intend for the promise to run?

· Can be drawn from the writing 

· But if the writing is ambiguous (Runyon), look to other factors 

· Language of deed, nature of the restriction, seems like there should be intent

· HORIZONTAL PRIVITY- original promise is in exchange for a land conveyance 

· VERTICAL PRIVITY- 

· Strict: when the original person loses their entire interest (ex: fee simple ( fee simple or life estate ( life estate)

· Relaxed: when the original person still retains some interest (ex: fee simple ( life estate) and it will eventually go back to them 

· TOUCH + CONCERN- does the promise touch and concern the benefitted or burdened land?

· Bright line things that DO T + C the land:
· Building restrictions (Runyon)- T+ C the burdened land. MOST ACCEPTED TYPE OF T + C, no need to have counterarguments for this

· HOA Fees (Neponsit)- T+ C both

· Rent (Abbot)- T+ C both

· Other abstract tests of when to determine if something T + C

· Neponsit (old approach)- affirmative covenants DO NOT run with the land but negative covenants DO

· Aff cov: you WILL do something 

· Negative cov: you will NOT do something 

· Neponsit (modern)- does the promise increase or decrease the value of the land?

· Value needs to be connected to the land, not just procure a personal benefit to the original party

· Abbot: would a layperson expect the promise to run? Ex- something written in the lease could be expected to run by a layman person
· Davidson: Is it reasonable to enforce the promise? Gives us different reasonableness factors:

· Area
, time, duration

· Unreasonable restraint on trade or if it creates a monopoly

· Interferes w/ public interest

· Changed circumstances now make the covenant unreasonable
· NOTICE- successor CANNOT be protected by whatever recording statute is in that jdx if you are a buyer. If you are a tenant, just the literal definition of having notice 
· Do they have the benefit of the recording act? If so, then this is met

· So if a recording act is not a notice act, then you don’t actually need literal notice 

· Types of recording acts:

· Race- recorded first

· Notice- had no notice

· Actual notice

· Constructive Notice- record or inquiry 

· Race-Notice- Recorded first AND had no notice 
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2. Racially restrictive covenants
· One of several ways to enforce racial segregation 
· Shelly v. Kramer

· Successful argument that enforcing RRC is a violation of 14th Amendment 

· The existence of RRC themselves are not a violation because it is a private act, but because it was enforced by a state court it now falls under 14th A because a state action is enforcing them

· 14th A makes it unconstitutional for states to discriminate- controls STATE actions only 

· One of the few times this was handled this way, usually it doesn’t work

3. Terminating covenants

· Various basis to terminate covenants, one of those being CHANGED CONDITIONS 

· El Di v. Bethany Beach: restaurant wants to sell alc, town sues to try to enjoin them to stop (eq servitude), there is a covenant that says no alc to be sold and no non-residential buildings 

· Def raises argument that the covenant is terminated b/c of changed circumstances 

· Rule: Conditions must be so changed that it renders the benefits of the underlying covenant incapable of enjoyment 

· Here, the benefit of the covenant was to maintain a quiet, residential, seaside town. Were the changes in the town enough so that this isn’t capable of enjoyment? Yes -> lots of commercial business, “brown bagging” alc 

· Q to ask: are the changes so substantial that the benefits are no longer capable of being enjoyed? 

OH Qs: 

· Sublease v. assignment: 

· Whether the OG tenant is going to move back or take possession back at the end

· Lets say there is 9 months left in lease:

· If you assign, the other person moves in for 9 months. Giving away everything that is left  - strict vertical privity

· Sublease- just giving away your interest for a few months and then it goes back to tenant – relaxed vertical privity 

· Gaskins to runyon – no vertical privity b/c gaskins made the promise before she even conveyed to Runyon

· Anytime that you have a promise as part of a conveyance in interest in land – horizontal privity, need someone to be buying/selling property to 
· Covenants can also be enforced b/w Landlords and tenants

· Legally entitled (for self help eviction): breach, term of years ende
�Check if Michelle is S or H


�Problem w/ seisin is that its a present covenant so they would have had to discover it at the time of the conveyance? Also clarify what we should be taking out of Brown


�What should we know about just compensation? Just that it exists/is part of ED? No cases really go into this too much


�Should we know the different protections under Section 3604?


�Examples of non dwellings?


�Clarify?





