Module I: ACQUITION OF PROPERTY
· Acquisition by Capture
· Pierson v. Post: In pursuit of wild animals, pursuit is not enough, occupancy is needed (actual or constructive possession)
· First in time, first in right
· Possession is 9/10 of the law 
· Kaw if capture applies to wild animals in natural habitat, not domesticated or exported (silver fox examples) 
· Locke Labor Theory: taking common goods and mixing with labor or other things that increase economic value give ownership to the person that took initiative 
· There are critics, why would this be true??
· Doctrine of Accession: using someone’s property in good faith + your labor 

· Locke labor theory 

· Doctrine of Increase: Offspring of tame or domestic animals belong to the owner of the mother (Easier to tell who the mother is than the father)

· Constructive Possession (ratione soli)
· landowner owns whatever is on their land even if not physically in possession
· Rule of Capture applied to other Property
· Popov v. Hayashi: homerun baseball, who gets possession? When sufficient but incomplete steps & effort is interrupted by unlawful act, some pre-possessory interest... but also possession is 9/10th and was first to completely occupy (Pierson)
· Equity vs. Law (the judge can act on their discretion) 

· Cost of litigations (cost more than the price of the ball)

· Abandoned property: MLB abandoned right so no true owner in this case

· Fugitive Resources
· Oil and Gas

· the resource migrates

· governed under rule of capture, oil and gas in underground reservoirs are not "owned' by anyone until physical possession 

· have to store underground on your own land

· criticism: creates race to pump

· many states have modified capture rule

· Water 

· Surface water:
· riparianism: ownership based on if you’re water adjacent 
· Derivative of rights to land 
· right to use water subject to rights of other landowners 

· land originally acquired by first possession 

· Prior appropriation: where water is scarcer (west) whoever captures first and puts to reasonable and beneficial use has higher right than later capturers 

· Groundwater: 

· Common law: originally absolute ownership, landowners over groundwater have free use regardless of effects to neighbors 
· could pull from neighbors if well was on your property

· American rule: reasonable use

· wasteful uses of water than hurt others are unreasonable

· Tragedy of the Commons: ranchers share a pasture. In theory, each rancher is incentivized to keep adding more animals to their herd even though more animals will lead the pasture to deteriorate quicker. Tragedy is waiting for people, like Locke, who argue that there are “free commons” that anyone can claim. 
· Criticism: assumes people make decisions based on what is going to increase their net worth. 

· One solution to the tragedy is gov. regulation.
· Utilitarian Theory of Property: dominant today. Primary function of property rights is to promote the efficient use of resources.

· Criticism: doesn’t put enough weight on the individual’s interests. Trades individual good for well-being of the whole community. 

· Acquisition by Find

· Armory v. Delamirie: Chimney sweep takes found jewel to master, master takes jewel, sues for trover (conversion) -- Finder has rights over all subsequent finders, NOT against true owner
· Bailments 
· Bailor (person giving) & Bailee (person holding)
· Voluntary Bailment ex: taking clothes to the dry cleaners
· Involuntary Bailment ex: finding lost property
· Standard of Care

· Gratuitous bailee: not getting anything in return if true owner comes about : gross negligence standard of care

· If the person holding benefits: slight negligence

· If both parties benefit: only negligence 

· Types of lost property 
· Lost: Accidental (Ex: ring falls off finger)
· Mislaid: Intentionally placed somewhere then later forgotten (leaving coat of back of chair in restaurant)
· Abandoned: Intentionally relinquishes all legal rights (leaving your car in a junkyard)
· Treasure Trove: buried treasure 
· Shipwreck: Salvage rights for finders even if not abandoned (compensate for efforts)
· Maritime and statutory law applies 

· Hannah v. Peel: brooch found by soldier staying in house owned by (but never occupied) by another – finder keeps for “good faith effort”
· Reward honesty and policy preference to encourage the finding of rightful owners

· Factors to consider (precedent looks to this)

· How is the property classified?

· Ownership vs. Occupancy 

· Was the property embedded underground?

· Was the finder an agent of the locus in quo?

· Adverse Possession

· Policies it promotes:
· Avoiding stale claims on land, quiet titles, protect emotional attachments to land 
· Elements

· 1) Actual entry → trespass must have occurred 
· 2) Exclusive possession
· Can’t be shared with true owner or public

· Complete exclusivity isn’t needed

· Ex: Rural → hunters could come through

· 3) Open & notorious → must put owner on notice
· Designed to put owner on notice of claim

· 4) Hostile & adverse → split of authority on state of mind
· Not in a mean way

· Occupying without permission

· Split on state of mind issue

· Objective approach → would reasonable person think claimant was claiming the land

· Good faith approach → I thought I owned it 

· Aggressive trespasser standard → I know I don’t own it, but I’m claiming it anyway!

· 5) Continuous & uninterrupted for statutory period
· Come and go in normal way but overall has to occupy for the time needed (reasonable person standard)
· Owner can eject and then they have to start all over

· Note: If you are possessing by permission of the owner, you cannot claim under adverse possession
· Fulkerson v. Van Buren: Question of hostile & adverse? 
· Example of Aggressive Trespasser 

· Statute of limitations begins when you know the land isn't yours and you still assert the right to possession
· NOTE: No such thing as adverse possession with permission


· Silence is assumed consent in familial situations
· If you have owners consent to be there, not adverse possession
· Ad Coelum Doctrine
· Owner of property owns from “heaven to hell”

· Ex: underground cave? Issue arises with open & notorious element 
· Color of Title: mistake on deed, when someone possesses via AP under color of title, looked at more favorably than regular AP
· If in actual possession of only part of the land you’re possessing (but from deed you think you own the whole) you can get constructive possession and be given valid possession of the whole
· Hollander v. World Mission Church : Example of objective standard (she possessed in a way that showed she thought it was hers – tending and gardening, court said this was hostile and adverse)
· Maine Doctrine: complaint must intend to claim up to a certain line, whether it is correct or not? Mistake negates adverse intent

· Connecticut Doctrine: Does claimant intend to claim the property (objectively)

· Innocent Improvement: Thought you were building on your land but you weren’t either 1) mistaken person buys land from landowner or 2) landowner pays mistaken person for the improvement
· Agreed Boundary: parties agree on boundary disputes (enforceable if both parties agree)
·  Acquiescence: sometimes silence will be considered acceptance (build a fence on my property and I never object or complain) 
· Estoppel: stops you from claiming some right that you would otherwise have
· Protects reliance: owner of A misleads owner of B about boundary line, B relies on this, A is estopped from complaining 
· Howard v. Kunto: 
· continuous to the way a reasonable person would use/ occupy (using summer house only in summer is ok)
· In starting the statue of limitations, tacking is allowed if the parties were in privy of estate (legally recognized relationship [here seller giving deed to buyer]) 
· They had a reasonable expectation they were buying the right land
· Disabilities: can delay statute of limitations 

· AKA tolling: when disability in place at the time of cause of action
· Tacking does NOT apply
· Note: cannot claim adverse possession on government property
· Adverse Possession of Chattel
· O’Keefe v. Snyder: When does the statute of limitations on stolen property begin? Applied the discovery rule here because “open & notorious” is hard to prove on personal property
· Conversion Rule: begins running at the time of theft

· Discovery Rule: begins when owner discovers or should have discovered via due diligence to find the possessor
· Demand Rule: begins when the owner demands return 
· Void Title: A thief has no title and so if they sell it, the buyer has void title
· Voidable Title: Seller intends to transfer on good faith but was tricked by buyer (ex: buyer exchanges check for painting, but buys with a bad check)
· The buyer has a voidable title, but if they sell it the new (good faith) purchaser, they has good title
· WHY? The true owner was in a position to not engage in the risk of sale vs. Theft is out of your control
· Entrustment: if you entrust to merchant, merchant can transfer rights to buyer in the ordinary course of business
· If you drop off your watch for repair and the jewel sells it, buyer has good title 
· Acquisition by Gift 
· Intent: to make a present transfer of an existing interest in property
· Delivery: 
· Manual (give me a dress)
· Constructive (give me car keys to the gift [a car])
· Symbolic (letter stating the gift)
· Acceptance
· NOTE: promise to make a gift is not enforceable 
· Gifts in Contemplation of Marriage: engagement rings
· Usually, the person giving the ring gets it back if the marriage doesn’t happen (as long as the giver wasn’t at fault for the breaking off of the engagement) 
· Traditional rule --> person that bought gets it back unless one at fault
· No fault approach --> person that bought gets to recover
· Gifts Causa Mortis: gifts of personal property in anticipation of donor’s imminent death
· Revocable
· Concerns arise around the validity of such a promise
Module II: ESTATES
· OVERVIEW
· What types?
· Fee simple absolute
· Fee Tail
· Defeasible fees (FSD, FSSCS, FSSEL)
· Life Estate
· Characteristics?
· Devisable = by will
· Descendible = intestacy
· Alienable = convey inter vivos 
· Future Interests?
· Freehold Estates

· Fee Simple: “To A” OR “to A and A’s heirs”

· Largest estate --> potentially infinite

· Heirs: persons entitled to estates after someone’s death
· Intestate Succession: when someone dies without a will, there is a general sequence of familial heirs that the estate will pass to (spouse – issue – ancestors – collateral blood relations) 
· Fee Tail: “To A and the Heirs of A’s body”

· Not super common

· Expires when A and all of A’s blood decedents are death (reverts to O or other remainder)

· States vary: some say life estate/ fee simple to issue some say fee simple absolute, some say fee simple but will honor a future interest if dies without issue

· Life Estate: “To A for life” 

· Always followed by future interests 

· Must not commit waste
· Affirmative waste = willful destruction
· Permissive waste = neglect
· Ameliorative waste = massive transform  
· Unless future interest holders agrees
· General Policies: 
· Favoring alienability 

· Future commerce & don’t like to keep land tied up

· White v. Brown : “I wish for A to have and live in my home, not to be sold” = gave A a fee simple because ambiguous + policy preferences
· Policy: 

· Absolute restraints on alienability are null and void

· Partial restraints allowed if good reason and reasonable duration 
· There is a general preference for alienability (so fee simple)
· Needs to be clearly stated if you want a life estate 
· alienability, don’t want to split up estates 
· Types of Alienation Restraints:
· Disabling restraint: “to A and A’s heirs, but any future transfer is null and void”
· Forfeiture restraint: “To A and A’s Heirs, but if A tries to transfer, then to B and B’s heirs”
· Promissory restraint: “To A and A’s heirs, and A promises for all it will not be transferred” 
· Baker v. Weedon: If all parties involved (life tenant + future interests) want to sell, can they? Only if in the best interests of all parties 
· Doctrine of Economic Waste: 
· “to A for life, then to B and B’s heirs” the way that A uses the land should not seriously change the land from the expectations B has 
· Defeasible Fees (Subject to risk of forfeiture)
· Fee Simple Determinable : possibility of reverter
· Automatically when event occurs
· Key language: “so long as,” “during,” or “while” (duration)
· “to school district for so long as used as a school”
· Fee Simple Subject to Condition Subsequent: right of entry (power of termination)
· Key language: “but IF x, then y,” “provided,” “however,” “on condition that”
· “to school district for use as a school, but if the property ceases to be used as a school, grantor has a right to re-enter and retake the premises
· Fee Simple Subject to Executory Limitation: executory interest (CUTS short)
· Key language: “but IF x, then y,” “provided,” “however,” “on condition that”
· But goes to someone other than transferor
· “to school district for use as a school, but if property ceases to be used as a school, then to city library.”
· NOTE: Absolute restraints on alienation are void!
· Mahrenholz v. County Board of School Trustees: “used as school only otherwise revert to grantor 
· Intention of parties is the most important thing when deciding what kind of defeasible fee 
· Even if there is a jurisdictional preference 
· HERE: fee simple determinable because of words “only” and “revert to” 
· Future Interests 

· For Transferors:
· Reversion
· Usually come from life estates
· Possibility of Reverter
· Come from Fee Simple Determinable 
· Right of Entry
· Come from Fee subject to condition subsequent (back to GRANTOR)
· For Transferees:
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Step 1:

Remainder (REM) or executory interest (E1)?

Step 2:
If REM, vested remainder (VR) or contingent remainder (CR)?

Step 3:
If VR, vested how?

Indefeasibly or subject to opén or subject to complete divestment or more than one?




· Remainder 
· Vested Remainder: given to ascertained person & not subject to condition precedent (other than natural termination of precedent)
· Indefeasibly vested: remainder is certain to become possessory (can’t be split!!)
· Vested subject to open: more people can be born and entitled to gift 
· typical for class gifts
· All or nothing rule
· Vested subject to total divestment: only by executory interest 
· To A unless condition subsequent, otherwise to c
· Contingent Remainder
· To b if b has any children 
· Given to an unascertained (or unborn) person subsequent to a condition precedent 
· Something else has to HAPPEN
· Alternative contingent remainders: when diff. outcomes leave the remainder to diff. parties 
· Shortcuts

· → Shortcut rule 1: If LE + FI1 + FI2, and FI 1 = CR (in a FS), then FI2 = CR. 

· → Shortcut rule 2: If LE + FI1 + FI2, and FI 1 = VR (in a FS), then FI2 = EI.

· → Shortcut rule 3: If LE + CR (in FS) + CR (in FS), then REV (in FS).

· Executory Interest 
· Fee subject to executory interest (to THIRD PARTY)

· Shifting vs. Springing

· Shifting: cutting short from one transferee to another
· Springing: cutting short from the grantor 
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· Rules that Limit Furure Interests

· Destructibility of contingent remainder ABOLISHED
· If a contingent remainder is contingent at the time of divestment/conveyance, the remainder is destroyed 
· “O to A for life, then to B and her heirs if B reaches 21.” If A dies when B is 15, O has the right to possession
· Rule in Shelley’s Case ABOLISHED
· “O conveys to ‘A for life, then to A’s heirs’” --> A has a vested remainder in fee simple
· Merges the remainder... A has a fee simple!!
· That is alienable
· Doctrine of Worthier Title MOSTLY ABOLISHED (will specify if not)
· “O conveys to ‘A for life, then to O’s heirs’” 
· Life conveyance of land by grantor to person w/ limitation over to grantor’s own heirs by remainder = no new interest created (just reversion)
· Rule Against Perpetuities 
· What interests are covered?
· Remainder, Class Gift, Executory Interest 
· When is the interest created?
· Conveyance or Deed?
· What does it take for remainders to vest or fail?
· Who are the relevant lives in being when the interest is created?
· Will the interest necessarily vest or fail within 21 years of the end of the one of measuring lives?
· Assumptions

· Can have children at any age

· Anyone can die tomorrow 

· Examples 

· “in trust for A for life, then to A’s first child to reach 21.” A is the validating life. You can prove that any child of A who reaches 21 will necessarily reach 21 within 21 years of A’s death.”

· OK NOT VOID

· “in trust for A for life, then to A’s first child to reach 25.” A has no child age 25 or older. There is no validating life; the contingent remainder is void. You cannot prove that A’s first child to reach 25 will do so within 21 years after A’s death.

· VOID

· “to my grandchildren who reach 21.” T leaves two children and three grandchildren under 21. The validating life is the survivor of T’s two children. All of T’s grandchildren must reach 21, if at all, within 21 years after the death of the survivor of T’s two children. 

· OK NOT VOID

· “in trust for A for life, then to A’s children for the life of the survivor of them, then upon the death of the last surviving child of A, to A’s grandchildren.” At the time of T’s death, A is an 80-year-old woman with two living children, B and C. The remainder to A’s grandchildren is void. 

· The invalidating chain of possible events is the following: After T’s death, A might have a child, X, who in turn has a child, Y, conceived and born more than 21 years after the death of the survivor of A, B, and C. 

· VOID in part NOT VOID in part
· Concurrent Interests 
· Tenancy in Common
· Separate but undivided interests
· By deed or will or inter vivos
· NO right of SURVIVORSHIP, each holds an undivided share of the whole
· So if one party dies, their interests go to their heirs 
· Ex: T devises “to A and B.” A and B are tenants in common. If A conveys his interest to C, B and C are tenants in common
· Joint Tenancy
· Unities (TTIP): 
· Time: vested at the same time
· Title: acquire same title by same instrument
· Interest: equal undivided shares 
· Possession: each has right to possess the whole 
· If one of the unities is severed, turns into a tenancy tenant in common
· RIGHT of SURVIVORSHIP 
· Regarded together as single owner, if one dies, nothing passes
· If one person sells their share, that conveyance becomes a tenancy in common with the remaining interest
· Tenancy by the Entirety:
· Four unities + marriage
· Surviving owner = right of survivorship 
· Considered to hold as one person at CL (no individual interests)
· Conveyance has to be by both parties
· Creditors cannot come after one person’s debts by levying property owned by both 
· Presumptions of Concurrent Interests:
· Non-married people: tenancy in common
· Married people: joint tenancy
· Unless unambiguously stated otherwise
· Life estates cannot be joint tenancies because there’s no right of survivorship
· Does mortgage or lease sever joint tenancy?
· Mortgage = temporary property interest
· If one person gives lease or mortgage, severs unities so a joint tenancy turns into a tenancy in common?
· Split of authority 
· Straw-person: third party brought in and conveyed to break joint tenancy aka the right of survivorship
· Secret Severance
· One joint tenant may unilaterally sever a joint tenancy without giving notice 
· Bank Accounts & Safety Deposit Box
· Look at intention... true joint tenancy (w/ right of survivorship or convenience account?)
· Banks like to set things up this way because it covers their asses
· Kind of the same idea with the box...
· Needs to be clear & convincing evidence that is meant for convenience (burden on other party challenging) 
· Relations Among Concurrent Owners
· Partition
· Ten. In Comm. & Joint Tenancies & life tenants have a right to sue for partition 
· Types:
·  Physical Partition (Partition in Kind)
· Sale of Property & Division of sales
· Partition by appraisal 
· Delfino v. Vealencis: Ten. In Comm. garbage company / residential project case
· A property that is co-owned should be ordered to be partitioned in kind (as opposed to partitioned in sale) so long as the property can be 
· (1) practicably divided and 
· (2) partitioning in kind better serves the interests of all owners than partitioning in sale. 
· In this case, the property could be practically divided, and both parties can still do what they want to do. So, it should be partitioned in kind.
· Emotional attachment to land – take it into consideration for equity
· Low key kind of fucked up because a outside party can come buy a small share of family-owned land and petition for partition by sale which does not service the familial interests (too small of money + lose land)
· Agreement not to partition: an absolute restriction on alienability is void,  reasonable restrictions are allowed 
· Rights of Contenants 
· All co-tenants are entitled to possession of the whole
· Majority rule: if one party is in possession they don’t have to pay rent unless party in possession ousts them
· Spiller v. Mackereth: Contents are not required to pay rent unless ouster
· Outser: one in possession refuses to allow possession to another cotenant after demand for possession is denied 
· If they deny, could trigger the clock on adverse possession
· Minority opinion: rent is required... this reduces need for litigation and avoids the issues of determining outser (which can be hard)
· Profits & Expenses: Cotenants share rent coming in and expenses/taxes/mortgage
· Accounting: court will look at the expenses one person pays
· Contribution: if one party paying more, can request contribution from the other
· Repair Expenses: typically split if necessary but no obligation (burden on possessor to ask for help)
· Improvement: no right of contribution
· If you want it, pay for it 
· Waste: cotenant may be liable if they commit waste (devalue property) - ex: ripping out trees in apple orchard
· Right to bring action of partition 
· Marital Property
· Common Law (Separate Property)
· Patriarchal (husband owns land)--> regarded as one
· Creditors look at separate assets
· Equitable distribution on divorce
· Community Property (CA USES THIS)
· 50/50 split across the board
· On death, split and in will or intestate
· Partnership, both contribute, so it’s splitting the earnings (does not include prior  property or gifts)
· Strong assumpti0on that property inherited during marriage is communal (unless proved otherwise)
· Tenancy in the Entirety
· Re: Concurrent Interests section
· Right of survivorship cannot be severed by one party & cannot partition 
· Swanda v. Endo: General Rule for creditors accessing Tenancies by the Entirety
· Interest of a spouse in a Tenancy by the entirety is NOT subject to claims of his or her individual creditors during the joint lives of the spouses
· Dissent: could go after the right of survivorship of the party that is in debt 
· Policy preference: higher value on the familial unit than creditors, favors alienability
Module III: LEASEHOLDS
· Leasehold Estates
· Numerus Clausus Principle: law only recognizes these possessory estates... all leases must fit under one 
· Statute of Frauds: lease is a contract, has to be written for the most part 
· Lease is less than a year, usually ok to be oral
· Term of Years
· Set period of time, doesn’t necessarily have to be years (days, months, years)
· Can be terminable earlier contingent on an event or condition
· No notice of termination necessary since its agreed when it will end
· Death does not terminate (some statutes say differently)
· Periodic Tenancy
· Renews automatically on a certain period until one party gives notice of termination 
· “from month to month”
· Usually one period notice needed, death has no effect
· Tenancy at Will
· No fixed time period so long as both parties desire or until one dies
· 30 day notice usually needed
· Tenancy at Sufferance
· Aka holdovers
· Lease is up, but wrongfully stays
· Landlord can either evict or consent (and transforms into new tenancy)
· Kajo Church Square Inc. v. Walker : A lease HAS to fit into one of the 4 types
· No such thing as a leasehold for life... no end = tenancy at will that can be terminate by either party
· Look to language... lease unambiguously has no life estate language (Church owned in fee simple, could terminate whenever)
· Note: they did this for tax evasion reasons so the court wasn’t sympathetic
· Selection of Tenants and Fair Housing Laws
· Policies to keep in mind
· People have a human right to proper housing, how can laws push this? 
· Fair Housing Act 
· Outlaws private discrimination in a lot of regards (identity discrimination not allowed)
· Exceptions: if you live there... but still can’t advertise
· Civil Rights Act of 1866
· Bars all racial discrimination (public and private)
· Subleases & Assignments 
· Sublease vs. Assignment
· Transfers entire remainder = assignment, partial = sublease
· For tenant to be liable to L, need privity of contract or privity of estate

· Assignment: L & T1 have privity of contract ONLY (initial lease)… secondarily liable
· L & T2 have privity of estate but not of contract (unless T2 assumes performance of all promises contained in original lease)… primarily liable 
· Alternative Test: intention of parties (look at words, then circumstances)

· Ernest v. Conditt: (lease to go kart track case, assignee failed to pay rent, who’s liable?) look at situation vs. language (said sublease, but total transfer)
· Note: there can be a partial assignment (full transfer of interest in particular part of property)
· When liable for rent?
· Privity of estate between landlord & assignee 
· If assignment, landlord can sue

· If sublease, landlord can’t sue 

· 3rd party beneficiary 
· If subtenant promises to pay rent = landlord is 3rd party beneficiary & can sue
· Split of authority 

· Two Approaches:
· (1) did transferor convey all interests with respect to the lease? If yes, then assignment. 

· (2) What were the intentions of the parties involved? Just having the word “sublease” or “assignment” in the instrument is not enough to show intention. 
· Liability:

· Assignee = liable if there is privity of estate

· Liable to landlord because landlord is a 3rd party beneficiary 

· Privity of contract 

· Assignor/Sublessor= liable because privity of contract 

· UNLESS: landlord agrees to release assignor/sublessor = agreement is novation 

Limits on Landlord’s Power
· Power to disapprove of assignment t& sublessor
· Kendall v. Ernest Pestana, Inc.: airport lease had consent clause… tried to sublease and landlord said no unless way increased rent à can landlord deny any assignment for any reason? NO

· Traditional Rule: L has discretion to withhold rent

· Rationale: stare decisis, unambiguous language, right to exclude

· Say market went up, should be able to charge more, court says NO

· New Rule (Minority here): can’t withhold unreasonably (consent ok but needs to be in good faith à needs to be a “commercially reasonable objection”) 

· What is reasonable for lessor to withhold consent?

· Financial responsibility of assignee/subleasee 

· suitability of the use for the property 

· legality of the proposed use 

· need for alteration of the premises 

· nature of occupancy – (office, factory, clinic, etc.) 

· Competition with lessor’s business 

· Does not apply to residential because landlords have a reversion… so future interest means they can restrain

· Need to balance business vs. landlord interests
· Use of self-help in evictions
· Berg v. Wiley: Restaurant lockout case, can landlords use “self-help” to retake property? 

· Common Law: yes ok if there was a breach and the self-help was peaceable

· Here still wrongful under CL because no peaceable (potential for violence by locking her out)

· Majority: move away from self-help, have to go to court 

· Pros: evens power a little (if L breaching, protects T rights), keeps peace

· Cons: may take a long time, cost may fall on good tenants… public records created by judicial process will hurt tenants more 

· Notes:

· Maybe tenants should be given council by the state? Make process more valuable 

· Bargain around this? Probably not super helpful because tenants don’t read/understand 
· Obligations to mitigate damages

· Sommer v. Kridel: Do landlords have a duty to mitigate damages? 

· L leased apt. to law student for 2-year term. He and fiancée suddenly broke up and Kridel wasn’t going to be able to afford the apt. He wrote a letter saying he wanted out of lease. LL never replied. Kridel abandoned apt. Waited almost a year before trying to re-rent it and brought suit against Kridel for the amount he would’ve owed for the entire 2-year lease. At some point, good tenant inquired about apt but was turned away.

· Doctrine of mitigation of damages (majority). L has a duty to try to mitigate damages, and if it can be shown they didn’t put a good-faith effort in, the Lessee might be excused from rent owed. In this case, L did nothing. Moreover, L had a good tenant inquire and turned that tenant away. Kridel wins, no rent owed. 

· Old rule: no need to mitigate, not the landlord’s problem (no right to property so renter has to pay for it)

· Landlord is in best position to show… lots of ways to mitigate

· Show the space, advertise, take applications (turned down good tenants!)

· Note: multiple units do not create competition because each real property is unique!

· Duty to Deliver Possession: American Rule (outdated and misnomer) is L only has a duty to deliver legal possession (i.e., the right to be there). English Rule (vast majority) is L has a duty to deliver legal and physical possession. If there’s a holdover when T’s lease is supposed to start, T is owed damages
· Covenant of quiet enjoyment (COMMERCIAL)
· The tenant shall have the right to possession, occupancy, and beneficial use of every portion of the leased premises.  The covenant is breached if there is an actual or constructive eviction.

· Village Commons v. Prosecutor’s Office: implied covenant of quiet enjoyment and constructive eviction case. 

· water leaks for years, got to point that they couldn’t use one of the rooms and just big issues all around (Evidence ruined)

· lease had an exclusive-remedy provision noting that if the L breaches a duty or fails to perform, T may sue L to recover damages but cannot terminate the lease. 

· After about 2 years of suffering through leakage issues which the L never fully addressed, the prosecutor’s office moved out. L saw this as terminating the lease and so sued the office. The office said they didn’t terminate, the landlord constructively evicted them, which is not barred by the exclusive-remedy provision of the lease…trial court agreed with office. So too does the appeals court.

· Actual eviction: tenant deprived by landlord of material part of leased premises (automatic breach, T can withhold all rent)

· Constructive eviction: 

· 1) Notice to L of breach

· 2) Wrongful conduct by landlord (or someone from whom landlord is legally responsible) 

· 3) Substantial interference w/ the tenant’s use & enjoyment

· 4) Vacation of premises by the tenant in a timely fashion 

· Note: can also sue for breach, compensatory damages

· Applies MOSTLY to commercial property
· Implied warranty of habitability (RESIDENTIAL)
· L must deliver and maintain premises that are safe, clean & fit for reasonable human habitation

· Ex: no running water, lack of adequate plumbing, no heat in winter, no ac in summer, bedbugs

· Covers all latent & patent defects in the essential faculties of the residential unity (can also use covenant of quiet enjoyment… but this is a better way to go in residential setting because tenant has more rights) 
· Cannot be waived in most jurisdiction 

· Hilder v. St. Peter: Warranty of Habitability case. T rented an apt. It was in terrible shape; there were obvious defects and hidden defects that revealed themselves over time. Previous tenants left trash and belongings, broken window, no front door key, toilet clogged with toilet paper and feces and only flushed if you dumped a bucket of water in (toilet was inoperable the whole time she lived there), some lights and outlets didn’t work, water leaked from pipes and caused plaster to dangle and even fall, etc. T sued for damages and won in trial court. Defendant appealed. Plaintiff urged the court to adopt an implied warranty of habitability doctrine for leases.

· Tenants Remedies (Breach of IWH)

· Give notice & give chance to cure

· Repair & deduct from rent

· Withhold rent

· Damages based on reduction in value, other damages including possibly punitive damages

· Also available rescind lease & reformation 
Module IV: THE LAND SALE
· Statute of Frauds

· Land sale contracts have to be in writing to be legally enforceable 
· Requirements

· Signature by parties intending to be bound

· Description of the real estate

· Prices 
· Exceptions: oral contract ok if some evidence of the existence of the contract AND
· Part Performance: equitable courts will accept oral contract if two of three are met: (1) buyer takes possession, (2) buyer pays at least part of the price, (3) the buyer makes improvements to the land
· Estoppel: If there is reliance, equitable courts will enforce oral contract if (1) there was a promise, (2) there is a reasonable detrimental reliance on the promise, (3) the promisor know about the reliance, and (4) injustice can only be enforced by specific performance of the contract. 

· Hickey v. Green: Oral agreement to sell house + $500 deposit. Couple sold house in reliance of sale with intent to build new house on lot 
· No sufficient writing, never signed… barred for claim by statute of fraud as a defense?
· NO! performance doctrine (deposit = part performance) AND reliance

· Proof: admits to contract, check, reliance
· Remanded for damages, have to give back money? See if they can get out of other deal? Specific performance?
· Policies:
· We like written record of contracts (not dependent on he said she said) EVIDENCE
· Cautionary Function (think before you enter into contracts)
· Exception on reliance
· Partial performance à corroborates story that an agreement exists 
· Good & Merchantable/Marketable Title

· Title not subject to reasonable doubt 
· Would a reasonable, prudent & intelligent person guided by competent legal advice be willing to pay fair value for such title?
· Lohmeyer v. Bower: Seller promised marketable title, but house violated zoning ordinance and private land use restrictions (covenants), still marketable? NO, sale canceled 
· Generally: zoning ordinances & land covenants do not render unmarketable
· Here: WAS unmarketable because went against existing zoning ordinances and exposed to potential litigation

· Takeaways:
· Zoning restrictions do not render title unmarketable
· Private land use restrictions (e.g. covenants) render
title unmarketable (unless waived)
· Violations of zoning restrictions, covenants render
title unmarketable (unless waived)
· Split as to whether obvious easements or those
known to purchaser render title unmarketable
· Note on Adverse Possessors:
· Split of authority on whether marketable title… fact specific but risky to buy from someone whose name isn’t on the deed in general
· Doctrine of Equitable Conversion

· Buyer is deemed to have “equitable title” once land sale contract is signed (seller’s right to purchase price = personal property right) 
· Who bears the risk of loss if something crazy happens? (fire/earthquake)

· Majority: buyer bears loss

· Minority: seller bears loss until actually conveyed (probably still have insurance)
· Disclosure Obligations
· Misfeasance vs. Nonfeasance

· Misfeasance: fraudulent or material misrepresentation upon which party is justified in relying (lying)
· Nonfeasance: Failure to disclose material fact

· Stambovsky v. Ackley (Haunted House): did the owner have a duty to disclose the house was haunted? Interfere with marketability & privacy issues

· Rule: condition which has been created by seller which adversely effects the value & a reasonably buyer would not discover = duty to disclose

· Traditional Rule (Caveat Emptor): “let the buyer beware” misfeasance could result in recission of the contract, nonfeasance cannot (not the seller’s problem)
· CERTAIN RULE… new rule more uncertain…

· Exceptions

· Seller takes steps to conceal problem without fixing

· Seller created issue & did not disclose
· Modern Duty to Disclose: 

· Seller knows of facts materially affecting the value or desirability of the property

· Facts are known to accessible only to seller 

· Facts are not known to or within the reach of the diligent attention & observation of the buyer 
· As is clause/ Builder Warranty
· As is means no warranty by seller but does not absolve from failure to disclose
· Builders of new homes provide an implied warranty of quality, scope depends on state
· “Time is of the Essence” Clause: means that parties will be held strictly to time constraints in contract

· Failure to perform in time = ability to terminate

· Policy= reliance!!
· Deeds

· Types of Deeds:

· General Warranty Deed: First 3 = present (SoL starts at time of conveyance)/ Last 3 = future (SoL can start later, if broken)
· Covenant of seisin—he owns the estate that he purports to convey
· Covenant of right to convey—he has the right to convey the property
· Covenant against encumbrances—that there are no encumbrances on the property. 
· Examples: mortgages, liens, easements, and covenants.
· Covenant of general warranty—that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
· A covenant of quiet enjoyment—that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title. 
· A covenant of further assurances—that he will execute any other documents required to perfect the title conveyed.
· Special Warranty Deed: grantor warrants only that grantor has not conveyed or encumbered land other than as disclosed 
· Quitclaim Deed: grantor makes no warranties regarding title, just gives up any interest they have to grantee
· Grantee can’t sue grantor here… usually used in situations to make sure no crossover (selling house, in wife’s name, husband will give quitclaim to buyer to be safe) 
· Merger Doctrine: 
· Traditional Rule: once deed accepted by buyer, seller has discharged obligations under sales contract, buyer can only sue on deed (merges with sale contract)
· Exceptions: Fraud, including failure to disclose, and promises deemed collateral to deed 
· Brown v. Lober: mineral rights case, conveyer retained 2/3, when they went to sell only have 1/3 = constructively evicted? 
· Couldn’t sue on present covenants because SoL had run
· Sue on future covenant of quiet enjoyment à couldn’t enjoy mineral rights 
· Technically no because no one had entered yet, so breach hadn’t happened… yet 
· Future covenant run to grantee’s heirs & assignees
· Damages are limited to price received by warranty
· Title warranties are less important today (title insurance is better)
· Delivery of deed: must be delivered with intent that it is presently effective
· Can be physical handing over or by words indicating grantor is presently bound by deed 
· Typically delivered through escrow
· Ex: “yours when I die” is NOT delivery because not presently bound
· Presumptions Involving Delivery
· Deed presumed delivered if grantee in physical possession
· Deed presumed delivered if deed is recorded
· Presumptions can be retubed
· Ex: signed deed is stolen & recorded, can rebut it wasn’t delivered 
· Financing Real Estate 
· Installment Land Sale Contracts (contract for deed/lease to own): buyer takes possession, but seller retains title until buyer pays price in full
· Issue:
· Horne v. Harbour Portfolio: company buying foreclosed houses and selling using ILSC to mostly black people with super unfair terms (repairs, taxes all on buyer but high risk of losing property/forfeiture clause saying no room for error/high interest rates/sold in inhabitable condition/ designed to FAIL)
· Do unfair lending practices that intentionally target or disparately impacted protected group violate fair-housing laws? YES
· Reverse redlining targeting high risk areas where they don’t have other options than ILSC
· Modern trend: moving towards treating them like mortgages 
· Mortgage/Deed of Trust: Buyer takes possession but grants an interest to lender to secure repayment of loan
· If borrower defaults, lender can foreclose (Certain foreclosure rules have to be followed)
· Murphey v. Fin Dev Corp: do lenders have a duty to exercise good faith & due diligence? YES! 
· Here, there was good faith but no due diligence
· Good faith: didn’t discourage sale, intentionally try to keep price down, and they worked with the buyer

· Diligence: didn’t advertise well

· Price at foreclosure being low not enough to invalidate a sale unless it truly “shocks the conscience.” 
· Lo v. Jensen: malibu house case where two buyers joined together & eliminated competition (low sale price ok but here bad faith)
· Foreclosure is costly for borrower and lender. If debt is more than property value, just hand over the deed and skip foreclosure…

· Lender is generally only required to post a notice of foreclosure in legal periodicals, which no one reads.

· Remedies: overturn the foreclosure sale, recover damages, sometimes allow the buyer to redeem the property after sale by making payments
· Policy: the law does not like forfeitures and wants to avoid it. So it adds these duties (discussed above) for lenders.
· NOTE: Foreclosure law has a lot of certain rules and if they are followed, everything is ok… usually not great for owner
· The law is concerned with forfeitures because it kinda fucks people… provides certain protections… ways to protect borrowers:
· Try to sell yourself
· If underwater (worth less than what they owe)… in best interest of everyone that properties sell well (more money back to lender, borrower gets to walk away) 
· Recording system
· Overview
· Less potential buyers see who actually owns land/ any claims against it 
· Protects bona fide purchasers for value without notice of prior interests 
· Title insurance can also provide protection
· Policy: good for commerce because we pay more to make sure we have good title 
· The indexes
· Grantor-Grantee Index
· Separate for grantors and grantees
· Grantor Index: chronologically and alphabetically
· Grantee: alphabetically 
· Separate for different conveyances and wills 
· Tract Index
· Documents by a parcel id
· Each doc is recorded by parcel id
· How to search title
· Find “root of title” and search forward
· Then check reverse in grantee index
· How far back? Sometimes to sovereign, others 60 years, depends on jurisdiction 
· Bona Fide Purchaser:

· Purchaser: includes any person who acquires an easement, lease, lien, mineral interest, mortgage, restrict covenant or other possessory or non-possessory interest

· BFE: purchaser of an interest in land + must give valuable consideration + has no notice of 3rd party interest 

· Types of Recording Acts 
· These are exceptions to first in time first in right rule!!
· Race: 
· as between successive purchasers of same parcel, the person who records first wins
· Notice:
· The subsequent bona fide purchaser has a priority even though that person fails to record 
· Shelter Rule:

· A grantee from a bona fide purchaser is protected as a BFE even though grantee would not otherwise qualify as an BFE

· “if I can win you can win” 

· Why? Gives BFE assurance/ alienability

· Race-notice:
· A subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser (1) is without notice fo the prior instrument and (2) records before the prior instrument is recorded 
· Benefits? Maybe reduces lawsuits 
· Split of authority on all three
· Circular priority: B has notice of A, so B must wait until A gets paid. C has notice of B, so must wait until B gets paid. At this point, it seems the order should be A, B, then C. However, C does not have notice of A. So, technically, C should have priority over A. This is a puzzle. What to do in this scenario?

· Reasonable expectations approach: give each party what they reasonable expected to get. B expected to get whatever was left over after A got paid. C expected to get the leftovers after B. At this point, give A the leftovers as punishment for not recording.

· Recorded docs that may be ineffective
· Lacking proper description

· Luthi v. Evans: sold all oil & gas rights in MHC, MHC recorded but didn’t show up in titl report, BFP bought unnamed lease, BFE had superior title because no constructive or actual notice 
· Mother Hubbard clause: All interest in x owned by A, even if not specifically named
· Don’t provide good notice because not specific 

· Who is in charge of searching? (Searcher or buyer?)
· Here statutory requirement putting risk on grantor (making the searcher do it always is kind of strict!)

· If the county recorder messes up à constructive notice 

· RULE: should describe the land being conveyed in sufficient enough detail that the specific land can be identified 

· General Rule: purchaser is on constructive notice of property even if not properly indexed (Split of authority) 
· Lacking proper authentication 
· Messersmith v. Smith: Siblings as co-tenants, convey to brother but not recorded then executes oil rights to third party (not properly notarized), 3rd party records then F, 3rd party claims BFP… statutory requirements to give constructive notice! because didn’t meet 
· Race-Notice Jurisdiction à order doesn’t matter because improperly recorded 

· Note: court engaging in equitable judgment… not really fair to 3rd party but they were kinda crooks so the court was trying to help 

· Forged Deed
· Chain of Title Issues

· Doc recorded too early: a deed that is recorded before the grantor actually got title is not in the chain of title. Wouldn’t find it in a standard search.

· Doc recorded too late: A deed recorded after the grantor has already given title away is not in the chain of title. Wouldn’t find it in a standard search.

· “wild deed:”  deed that is not in the chain of title at all because there is a link missing. O to A. O to B. B to C. C records. A. records. Without the O-B link, C’s interest would not show up in a regular title search. Thus, even though C recorded first and had no notice of A’s interest, “priority cannot be given to a deed recorded which shows no conveyance from a record owner” (i.e., priority cannot be given to a wild deed). 
· Board of Education v. Hughes: Deed delivered with black name, valid deliver?
· (1) Does delivery of a blank deed, with the understanding that the name of the grantee is to be written in, constitute valid delivery of title? YES… nullity until filled in
· (2) May a subsequent purchaser of property who records his deed first take valid title where the previous recipient fails to record the title? YES… first to duly record has superior title
· Misspelled/wrong name (Idem Sonans) à Impossible to find

· Note: less likely now with digitalizing, also if you see the misspelled = still actual notice… ineffective for constructive notice 
· Common grantor: A purchaser may be charged with notice of restrictions in the deeds to adjacent parcels that were once commonly owned with the land purchased. 
· Guillette v. Daley Dry Wall: conveyed to Guillette saying SFR only, conveyed to Daly Dry Wall without restriction (learned of restriction but said nothing) tries to build apartments
· Rule: Bound by restriction? YES.. .could see it was residential (constructive) and knew before (actual)

· Minority View: not constructive notice

· SPLIT OF AUTHORITY 

· Lewis v. Superior Court: Lewis buys house, other party records lis pendens (notice of lawsuit) [not indexed] then Lewis pays down payment, sale closes, deed recorded and gives note for rest of price, notice is indexed, Lewis pays notes, renovate, served with noticed 
· Was there constructive notice? No, they were BFPs
· Traditional rule: you only lose payments made at the time, if hadn’t paid by notice then not BFP
· Distinguished here: this was constructive notice case, needed to have actual notice 

· Reasonable expectations and reliance 

· Types of Notice

· Actual: personal knowledge of prior interest

· Record: notice of a prior interest that would be revealed by an appropriate title search 

· Inquiry: notice based on a purchasers duty to investigate relevant circumstances
· Waldorf Insurance v. Eglin National Banks: When you see the land you’re interested in buying or want to use as collateral is in possession, you are on inquiry notice so long as their possession is open, visible, and exclusive. The bank knew the insurance co was in possession. So, bank should have asked what interest they had…that’s what a reasonable person would do. 

· Includes residential properties.
· Issues with consideration don’t matter, even if it was a gift, buyer was a subsequent buyer 
· Imputed: agent or partners notice imputed to principal & other partners 
· Title Insurance: Company gives title report based on public record
· Don’t tell or insure against every problem but…

· Alterative to having to do the search yourself

· Limits to Title Insurance
· Lick Mill Creek Apartment v. Chicago Title Insurance: is cost involved in cleaning up hazardous material is covered under title insurance under marketability protection? 
· Difference between marketability of title & marketability of land itself 
· Note: Lomeyer case, when violating zoning restrictions DOES deem unmarketable, but between buyer and seller, title insurance not liable 
Module V: PRIVATE LAND USE CONTROLS (SERVITUTES)
· Servitudes: An arrangement, arising out of private agreements, express or implied, that regulate the use of land in some way/create interests in land
· Types: easements, licenses, profits, covenants (real & equitable servitudes)
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· Functionally
· A right to do some act on another person’s land (e.g., a right of way) Easement
· A right to enter onto someone’s land and remove something attached to the land (e.g., remove minerals) Profit
· A right to restrict an owner from using her land in some way (e.g., your neighbor cannot develop her land commercially) Negative Easement/ Real Covenant/ Equitable servitudes
· A right to compel an owner to perform some act on her own land (e.g., maintain a fence) Real covenant/ Equitable servitude
· A right to compel an owner to pay money to maintain certain facilities (e.g., a swimming pool available to residents) Real covenant/ Equitable servitude
· Easements
· Affirmative: A right to do some act on another’s land
· Negative: A right to restrict an owner form using the owner’s land in some way
· Can only be created by express grant, not implication 
· Appurtenant: Gives the right to whomever owns a parcel of land that the easement benefits 
· Dominant tenement and servient tenement
· Usually transferable but can be made personal
· Typically pass with the land
· In Gross: Gives right to some person without regard to ownership of land (personal)
· Only servient estate
· Not linked to the land, usually for business/personal purposes 
· Subject to the SoF (need to be written) but c an also be created via estoppel, implication, necessity, or prescription
· Willard v. First Church of Christ: parking lot easement case… 
· Old Rule: can’t reserve right (easement) in favor of third party

· RULE: Yes you can (majority view) 
· Note: They also could have gotten around this by making two separate deeds
· Look to intent… said to run with land but really just wanted the church to be able to use it as a parking lot 
· NOTE: preference for appurtenant over in gross because we want land to be useful! (helps dominant tenement to be more useful) 

· License: oral or written permission given by occupant of land allowing the licensee to do some act on the land (e.g., movie ticket).

· Licenses are usually revocable. 
· 2 exceptions: (i) if the license is coupled with an interest that cannot be revoked (like a profit; e.g., A has right to go onto B’s land and grab wood) and (ii) under the rules of estoppel. 
· Not subject to SOFs.

· Irrevocable License/ Easement by Estoppel: Owner permitted where reasonably foreseeable that they believed not revoked, owner burdened by servitude that was reasonably foreseeable that person getting would change position of basis of that representation 
· Requirements: 
· 1) Permission by landowner of another’s use of land 2) Licensee relies in good faith by making improvements normally, and 3) landowner knows ore reasonably should know of reliance
· Mund v. English: family dispute, well built on one lot but both agreed to use (never formalized, lot owner tried to revoke access)
· Not easement, but an irrevocable license (coupled with an interest… reliance) 
· Protect reasonable expectation & look to conduct = easement by estoppel
· Note: not all courts agree to enforce easements by estoppel (Ex: Henery v. Dalton says statutorily speaking and on the basis of public policy, a writing is needed in order to burden land) 

· Family relationships can help argument but really boils down to reliance

· Van Sandt v. Royster: easement by implied prior use case (sewer line across multiple lots case) 
· Easement was implied… can’t have easement on your own land so these were “quasi-easements”

· Elements: (1) land was initially whole and was split up, (2) existing, apparent, and continuous use of the quasi-easement at the time of severance, and (3) reasonable necessity to continue prior use. Sewer lines were apparent because other property owners did inspections/were aware of them.

· If dominant and servient come under common owner = easement extinguished 
· Implied Grants vs. Implied Reservations: 
· Grant: implied from the circumstances that easement granted to dominant estate 
· Grantor is conveying the dominant estate
· Reservation: implied from the circumstance that grantor is reserving right to use the easement 

· Grantor is retaining the dominant estate 
· Courts sometimes more reluctant here and require greater necessity 
· Othen v. Rosier: using road to get to farm case, other lot build levee, deprived use of road
· Easement by necessity
· Initial unity of ownership, followed by severance of title
· Strict necessity for the easement at the time of severance
· Differs from easement implied from prior use in that no prior use required but standard of necessity is higher
· NOT here: had other ways of getting off lot in some other way (convenience) 
· Easement by prescription
· Elements of adverse possession (1) open and notorious, (2) adverse and hostile (no consent), (3) continuous, (4) for statutory period, and (5) exclusive (not fully exclusive, but can’t be used by the general public)
· NOT here: court says the use was permissive 
· Preventing easement by prescription 
· Grant permission before SoL runs
· Interrupt use
· Public Easements (ex: path to access beach)
· Owner must be put on notice that the public is claiming the land, not an individual. Otherwise same as private prescriptive easements. 

· Owner may be able to prevent public prescriptive easement by posting a sign (e.g., “Right to pass by permission of the owner, revocable at any time”)
· Scope of Easement: use may change over time, holder not entitled ot cause unreasonable damages to servient estate or interfere unreasonably with its enjambement
· Ex: subdividing into 100 tracts is unreasonable use of easement (not foreseeable) 
· Uses made of prescriptive easement must be consistent with general kind of use by which easement was create and what servient owner might reasonably expect 
· Brown v. Voss: Owner of B wants to expand and build on C, A says no… easement only extended to B
· Rule: An easement appurtenant to an estate may not be extended to other adjoining estates (cannot unilaterally expand)
· BUT: Courts will look to be equitable.. here it was a misuse of the easement but owner of A suffered no harm but serious harm would ensue from refusing the injunction (balancing of interests) 
· Relocating an easement: location once fixed can’t be changed without permission
· Rst changed this rule: at his expense, can change if does not significantly lessen utility, does not increase burdens on owner of easement for enjoyment, and does not frustrate purpose 
· Scope of prescriptive easements
· Can come about in many ways but have to be used continuously in the same type of way (to satisfy adverse possession rule)
· Termination of Easement

· Ways to Terminate

· Release: The easement owner may agree to release the easement. 

· Because easements are interests in property, subject to the Statute of Frauds, normally a release requires a writing.

· Expiration: If the duration of an easement is limited in some way, it ends through expiration at the end of the stated period. 
· Easement created to end upon the occurrence of some event (defeasible easement) expires automatically if and when the stated event occurs. 
· Easements by necessity end when the necessity that gave rise to it ends. 

· Merger: easement owner later becomes the owner of the servient estate
· Estoppel: the servient owner reasonably relies upon a statement or representation by the easement owner.
· Abandonment: Preseault, an easement may terminate by abandonment
· mere non-use by the easement owner does not constitute abandonment, but in several states a prescriptive easement ends by abandonment upon non-use for the statutory period of time. 

· Condemnation: government exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose that is inconsistent with continued existence of the easement.
· Prescription: If the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period
· Preseault v. United States: Railroad easement case, was it terminated? Abandoned? 
· Rule: An easement is terminated if the easement is used in a way that is inconsistent with the easement's original use and that was not reasonably foreseeable at the time the easement was established. (or abandoned)
· Abandoned? Must show the intent (non-use is not enough) here they ripped out the railroad so maybe?
· Negative Easements: right of the dominant owner to stop the servient one from doing something on the servient land. 

· E.g., negative easement preventing owner from obstructing view.

· E.g., negative easement preventing neighbor from blocking the sun for solar panels.

· Negative easements are usually treated as equitable servitudes in modern times.
· Covenants Running with the Land (Real Covenants) 
· A promise to do or not do something related to land 
· Want to protect free alienability AND land enjoyment/ freedom of contract 
	RC Elements
	Burden
	Benefit

	In Writing
	Yes
	Yes

	Intent
	Yes
	yes

	Horizontal Privity
	Yes
	No

	Vertical Privity
	Yes
	Yes (lower standard)

	Touch and Concern
	Yes
	Yes

	Notice
	Yes
	No
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· What is the plaintiff seeking?? Damage = real covenant 
· Equitable Servitudes:
· Enjoin = Equitable Servitude (swallows up real covenants really)… less horizontal privity needed 
· Tulk v. Moxhay: sold part of garden, are subsequent purchasers bound by covenants? YES
· One who purchases property with knowledge of restrictive covenants burdening the land must honor the covenant.
· Real Covenant vs. Equitable Servitude:
· Different remedies… breach of real covenant is damages and remedy for breach of equitable servitude is an injunction 
· Statute of Frauds and Implying equitable servitudes
· Real covenants need to be in writing/ in the deed
· Real covenants CANNOT come from estoppel, implication, prescription 
· Equitable Servitudes can be implied in equity (promise) but not from prescription 
· Courts will often imply an equitable servitude where a developer of a residential subdivision has manifested a common plan or common scheme (to restrict) 
· Some jurisdictions take it more seriously (CA requires written instrument) 
· The Restatement Approach - Unifying the Law of Servitudes
· Wants to unify real covenants and equitable servitudes → covenants running with the land 
· Let court decide remedy 
· servitude is created under four circumstances: 
· (1) when the owner of land to be burdened “enters into a contract or makes a conveyance [that is] intended to create a servitude” that complies with the Statute of Frauds; 
· (2) when the owner of land to be burdened conveys a lot in a common scheme development or common interest community subject to a recorded declaration of servitudes for the development; 
· (3) if the requirements for creation of a servitude by estoppel, implication, necessity, or prescription are met; or 
· (4) “if the requirements for creation of a servitude for public benefit [e.g., by condemnation] are met.”
· Horizontal privity and Touch and Concern elements are not required in Restatement. 

· The Restatement even applies the same rules to easements and covenants, which it lumps together as “Servitudes” unless there is a good reason to differentiate them in a given case.
· Termination of Equitable Servitudes
· Ways to Terminate
· (1) merger on the basis of unity of ownership of the benefit and burden by the same person; 
· (2) a formal release, which is normally written and recorded; 
· (3) acquiescence, which arises when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant; 
· (4) abandonment, which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the plaintiff immediately involved; 
· (5) the equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the plaintiff previously violated; 
· (6) the equitable doctrine of laches, which involves an unreasonable delay by the plaintiff to enforce a servitude against the defendant causing prejudice to the defendant (laches does not extinguish the servitude but only bars enforcement); and 
· (7) estoppel, if the defendant has relied upon the plaintiff’s conduct, making it inequitable to allow the plaintiff to enforce the servitude. 
· River Heights Associates L.P v. Batten: subdivision had covenant saying for residential use only… but area had changed a lot to commercial… is that changed conditions? NO
· Conditions withing the subdivision had remained unchanged (people living there expect it to stay residential) 
· Rule: For the doctrine of changed conditions to nullify a restrictive covenant, the changes must be so radical as to practically destroy the essential objects and purposes of the agreement.
· Note: maybe doesn’t have to be all or nothing? Compromise… certain business sizes, sound barrier orders, mitigating factors (doesn’t have to be in injunction) 
· Discriminatory Servitudes
· Valid unless it is illegal or unconstitutional or violates public policy (generally assumed enforceable) 
· Arbitrary, spiteful or capricious
· Unreasonable burden on fundamental constitutional right
· Unreasonable restraint on alienation
· Unreasonable restrain on trade or complication 
· Unreasonable (bargaining power) 
· Shelley v. Kraemer:  racial discrimination case, private agreement to not sell to black buyers 
· State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment.
· The signaling function of racial covenants: this decision didn’t reallyhelp racial discrimination in housing… Fair Housing Act did though!
· Discrimination against group homes: Ex → buying lots with sfr covenant wanting to create 8 person group housing for mentally impaired patients 
· Is a group home sfr? Split of authority… most courts say yes because doesn’t disrupt architecture and doesn’t have to be biological family (no harm to other families)
· Common Interest Communities 
· Overview

· CICs à condominiums, cooperatives, planned subdivisions (including gated communities)

· Blowing up in recent decades, most states adopting statutory schemes to organize

· Declaration of rules (covenants), conditions, restrictions (CC&Rs) à need to be disclosed to purchasers 

· Typically enforced by homeowners association 

· Binds individual lots to contribute to common property 

· Uses fees to fund needs

· All horizontal and vertical privity needs are met because the og purchasers are in privity with the developer 

· Touch and concern the land is typically met

· Nahrstedt v. Lakeside Village Condos: cat lady case, is it generally unreasonable? (apply a general or specific analysis)? 
· Generally, strong presumption of validity to the association
· Have to be really unreasonable 
· USE THIS Restatement Standard: presumption of validity unless illegal, unconstitutional, or violates public policy (i.e., (1) arbitrary, (2) unreasonably burdens a constitutional right, (3) unreasonable restraint on alienation, (4) unreasonable restraint on trade/competition, or (5) unconscionable)
Module VI: ZONING/TAKINGS
· Before zoning à nuisance protected enjoyment of land
· Urbanization demanded increase in more formal regulation through zoning 
· Constitutionality of Zoning: 
· Village of Euclid v. Ambler: residential zoning ordinance decreased value of land by 75% à Challenge against zoning generally (interferes with liberty & property by restricting use) z
· Government does have police power (uphold ordinance because not arbitrary or unreasonable
· Promote public policy of public health, safety, morals, general welfare 
· Courts should take a hands off approach, have to be clearly arbitrary & unreasonable otherwise we le the rational basis of general welfare run for the most part 
· Courts give deference to zoning commission! 
· Non-Conforming Use
· Zoning generally regulates future development, but lawful non-conforming use = owner has vested property right that can’t be extinguished unless nuisance, unlawful, abandoned, or violating a covenant, easement or restriction
· Gov exercise eminent domain and pay just compensation 
· Jones v. Lutken: RV case… other homeowners say vehicles are not structure but court says ok because operation is not changing
· No change in burden or operation 
· Split of Authority:
· Discontinuance of nonconforming use by the gov is per se confiscatory (must compensate) unless nuisance or abandoned 
· Gov may discontinue nonconforming use after reasonable amortization period (balance public gain w/ private loss, take into account investment and nature of use)
· Vested Rights Doctrine: a pre-existing non-conforming use may be protected from changes in zoning, but mere plans to use property in some way are insufficient. But a proposed use may still be protected if sufficient commitments have been made (e.g., plans drawn, permits obtained, construction began, etc.).
· Variances & Special Exceptions
· Variance if
· Necessary to avoid imposing undue hardship (No useful land use, try to make use) AND 
· not substantially impinge on the public good & purpose of zoning 
· Special Exception (Conditional use) if
· Use permitted by ordinance but conditions attached to protect surrounding area
· Common for bigger projects like hospitals/airports
· Commons v. Westwood: area variance case, lot not the right size, tried to buy land from neighbors and then requested variance
· Said it would hurt aesthetics & property values
· Here they let the owner have it… shows that property value effect is speculative 
· Area vs Use Variance: more likely to grant area variance because less of a nuisance
· Political in nature (think bel air / no ucla football stadium)
· Can sometimes be vague to distinguish (diff size structure can affect land use
· Ex: apartment zoned area (5 story vs 50 story apartment building)
· Ex: running etsy store out of house 
· Zoning Amendments & Spot Zoning
· Zoning Amendment: gov organization can change the zoning laws to accommodate for changed circumstance
· Spot Zoning Invalid if:
· Singles out small parcel for different treatment
· Benefit or detriment to the landowner rather than public interest
· Not in accord with comprehensive plan 
· State v. Rochester: area zoned for low density, owner wanted to make luxury condos, wanted rezoned to high density 
· Rational Basis for them to shift zoning à said it made sense in the area… not invalid 
· Aesthetic Regulation with Zoning 
· Does police power permit municipalities to regulate aesthetics? 
· Stoyanoff v. Berkeley: Super fucking ugly weird house, architectural board denied permit
· Zoning based on aesthetic matters for general welfare allowed 
· Say it was protecting value of neighborhood (not super convincing) 
· Reasonable expectations… first in time, first in right, don’t want ugly houses built 
· Controls on Household Composition
· Does police power permit municipalities to regular household composition 
· Moore v Cleveland: Grandma got arrested for having grandson living with her. 
· The right of related family members to live together is fundamental and protected by the Due Process Clause, and necessarily encompasses a broader definition of “family” than just members of the nuclear family (i.e., blood, adoption, or marriage).
· Bell Terre Case: shut down frats case… ok to limit number of unrelated people but you can’t define family 
· Note: we have to look at US Constitution as well as state constitutions 
· City of Edmonds v. Oxford House, Inc: Group home for recovering addicts case, city ordinance limits number of unrelated people living together 
· Thus, zoning ordinances attempting to control household composition may be struck down if they violate the FHA.
· Locally undesirable land uses (LULUs). There is a major issue with most LULUs being in poor, minority areas.
· Exclusionary Zoning
· measures that essentially close an entire community to an unwanted group…typically low income people who might put a heavy burden on the public’s finances without contributing much to taxes. The attitude is “let them go elsewhere.” But that won’t fly in some cases.
· NAACP v. Mt. Laurel: zoning which makes it nearly impossible for low or moderate income people to live in the city are presumptively unlawful unless there are good reasons for it.
· To address high cost of schools, wanted to build high tax rates made apartments inaccessible 
· Proper provision of adequate housing of all categories of people is absolutely essential in promotion of the general welfare   
· High burden for this type of zoning… not really a good excuse

· Eminent Domain (Explicit) 
· Government power allowing it to take private land for public use in exchange for just compensation 
· Explicit Taking 
· Kelo v. City of new London: Pfizer case, sold to private individuals for public purpose and took home from people who had been there forever but said it would fund jobs and boost the economy 
· Yes, valid taking, even though sold to private company, project sufficiently for public use (public purposes is ok… doesn’t have to just be strict public use… expands definition) 
· Dissent: too much power to the government 

· Public Use

· Meaning

· Transfers of private property to public ownership (use as a road)

· Common Carriers: Transfer to private parties such as utilities, railroads, etc who make property available for public use

· Transfers to private parties as part of program to serve a public purpose (eliminate blight undue concentration of blight, ownership, economic development) 
· Expansion?? (Kelo)

· Just Compensation = fair market value (amount a willing buyer would pay a willing seller) à hard to determine when there are sentimental aspects 
· If the government only needs some of the land, severance damages will usually be accounted for. Severance damages are damages resulting from the diminution in value of the remaining property from the taking.
· Regulatory Takings (Implicit) 
· Original view: property is not “taken” unless physically taken
· Gov can regulate nuisance/ noxious use without compensation

· Ex: brewery/margarine cases
· Reciprocal Advantage regulations that both burden & benefit landowners (ex: height restriction) 
· Pennsylvania Coal: Kohler Act forbad col mining in a way that causes subsidence of homes but homeowners had contractually agreed t accept risk of caving in 
· General Rule for Implicit Takings: “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”

· Varying approaches 
· Majority: three smaller sticks (surface rights, coal available for mining, and coal needed for support)… taking one of the sticks is a taking that must be compensated
· Went too fall
· Minority: one big stick, statute simply whittled away at it and Penn Coal still had a lot, no need to compensate (preventing nuisance of caring in housing) 

· Penn Central: station protected under preservation law, Penn Central wanted to remain in business by developing air rights above Grand Central Station… said regulation over building constituted a taking (One Big Stick application!)
· TEST:
· (1) economic impact on owner, 

· (2) how much the regulation interferes with the reasonable, investment-backed expectations of the owner, and 

· (3) character of the regulation (does it promote safety, wellbeing, etc.?)
· Here, didn’t really dimmish property because terminal was still making money (just no future building), expectations not diminished because not individual parcels (airspace not part of original intent), and not physically taking anything 
· Dissent says unfairly singles out businesses, not reciprocal
· State also allowed Transfer Development Rights (TDRs). The right to develop the airspace above grand central could be transferred to one of the plaintiff’s nearby buildings. This didn’t fully make up for what the regulation took away, but it should be factored in.
· Bright Line Tests
· Start with Bright Line Test… if none fit, then go Penn Central

· In general, if they want to make it a taking… jam into bright line, if not, apply balancing test (Penn Central)

· 1) Permanent, physical occupation of land
· Loretto: cable company case, was it a taking? Yes because a permanent, physical invasion of property
· Not a huge loss (if anything raises value) and hard to compensate… but still a taking 
· Cedar Point Nursery v. Hassid: unions entering agricultural business without notice… taking? 
· Yes, like penn coal, right to exclude (permanent physical occupation) 
· Dissent: shouldn’t jam into bright line rule!
· Needs to balance, not really like Loretto, no loss 
· 2) Loss of all economically beneficial or productive use of land not justified by general principles of property law (nuisance) 
· Lucas v. South Carolina Coastal Council: beachfront land, new regulation bans developing there… complete destruction of economically beneficial use? Wipe out case
· Majority: not the legislature’s place to decide what a nuisance is (building SFR is not a classic nuisance) 
· Dissent:  let legislature decide! 

· Also a bad rule because really what is the difference between 95% and 100% decrease in value! 

· It also likely didn’t fully deprive 

· Murr v. Wisconsin: Siblings own adjoining lots and want to sell one, but law prohibits sale separately because can’t develop each separately 
· Factors Test:
· (1) the treatment of the property, specifically any division under state and local law; 
· Common ownership, merges
· (2) the property’s physical characteristics; and 
· Physical makeup… can’t develop separately 
· (3) the property’s prospective value, including any effect on the owner’s other holdings.
· Value is higher when combined 
· Look at reasonable expectations 
· Dissent: takings clause protects landowners… this opinion is too mailable 
· Just look at what the state said à indexed separately 
· Test is ambiguous 
· 3) Exactions lacking essential nexus w. legitimate state interest or rough proportionality to impacts of proposed project (caveat cases)
· developer wants to develop some property. Government says you can develop it if you refurbish the sidewalk, build a park, etc. Exactions are fine if:

· (1) they have an essential nexus with the legitimate state interest. Can’t extort a homeowner for other things not related to the interest the state wants to protect. 

· (2) they have rough proportionality to the impacts of the development.

· E.g., developer wants to build 300 homes. Gov says okay if they build a large high school. In this case, it seems there is an essential nexus because the people moving into the new homes will have kids and those kids would need a school so as not to overburden the other community schools. Rough proportionality could be established if, say, 500 kids are going to be added and the school will serve 500 students. If the gov asked them to build a 2000 student high school, then that might not be roughly proportional to the impacts of the development. 

· Beachfront Property Rights: 
· Private beachfront property begins at the mean wet sand line

· Property owner has rights to gradual increase in land through accretion and relictions, right to use & access the water, right to an unobstructed view on the water
· Property liens do not change by avulsion (sudden loss or addition à hurricane) 

· Stope the Beach Renourishment: There can be a taking by the judicial branch, it doesn’t necessarily have to be the legislator or a zoning board, etc.
· Dumping sand = avulsion  
