Property Outline
MODULE 1

I. ACQUISITION BY CAPTURE
a. Pierson v. Post
i. Facts: Post was hunting a Fox at a public beach, even though Pierson saw this, he killed the fox and claimed it as his own. 

ii. Issue: Did post acquire a right to, or property in, the fox and can act against Pierson for killing and taking the fox away?

iii. Rule: Pursuit alone does not give you a prior right to the fox

iv. Reasoning: Merely finding and chasing a wild animal does not give a person possession. Even merely wounding the animal will not give right to possession. The animal must be captured or killed to constitute possession.

v. Dissent: This case should be decided based on hunter’s culture, which would award the fox to the pursuer + conferring rights to the pursuer would promote the policy of getting rid of foxes, which is good for agriculture. Kill foxes that hurt farmer economy. (Locke’s Labor Theory)
b. Rules from Pierson v. Post
i. “First in time, first in right”

1. first person to obtain the property can claim it as its own

2. In Pierson first possession- killing (majority), pursuit (dissent)

ii. “Possession is 9/10ths of the law”

iii. Policy favoring rules that are certain

iv. Policy favoring promotion of economic activity (Locke labor theory)

v. What is the proper role of custom – reasonable expectations
1. In Pierson, custom is to award pursuer

c. Doctrine of accession

i. Applies if someone in good faith uses someone else’s property (bad faith = thief) 

ii. A, in good faith, applies either (1) labor or (2) labor + materials to some property B owns…Who should own that property, A or B? 

1. If (1), then final product usually goes to B unless A’s labor 

a. (i) fundamentally transformed the property or 

b. (ii) greatly increased its value. 

c. If A gets the product, B gets the reasonable value of the property. 

i. Ex: A innocently uses B’s grapes to make wine. If A gets wine, B gets value of grapes
2. If (2), then final product usually goes to the owner of the “principal material”.

a. Someone applies their own property and combines it with the property of someone else. 

b. If B innocently puts custom automobile body on auto frame owned by A. 

c. If the auto body is viewed as the principal material, B would get the whole product. A gets the reasonable value of the frame

iii. Rests on Locke’s Labor Theory of rewarding productive use of property

d. Doctrine of increase
i. Offspring of tame or domestic animals belong to the owner of the mother. 

ii. Easy rule to apply, it is easier to determine the mother rather than the father.

1. Ex: If A’s doe wanders onto B’s land and mates with one of B’s bucks, who owns the offspring and the offspring of the offspring, and so on? A, even though A didn’t do any work feeding the doe or delivering its babies. That’s because A owned the doe. This is a universally recognized doctrine. Seems to completely disregard Labor Theory.
e. When law of capture does not apply to animals:

i. Animus revertendi: if animal will return home, then it’s a domesticated animal and the law of capture does not apply

ii. Animal not in their natural habitat (i.e., pg. 23 prob. 4 silver fox problem) – treat animal not in natural habitat as domesticated

f. Ratione Soli

i. Wild animals and other natural resources captured on the private land of another belong to the landowner, not the captor.

ii. Rests on the fact that landowners are the presumptive “constructive” possessors of all that is on their land.

iii. Policy:
1. Honor reasonable expectations of landowners

2. Discourage trespassing
g. Popov v. Hayashi
i. Facts: Popov was in pursuit to catch the baseball but was unlawfully interrupted. A fight occurs and Popov gets tackled, ball lands in the hands of Hayashi.
1. Baseball: abandoned property, MLB intentionally relinquished legal rights to it

ii. Issue: Is a person entitled to an interest in a piece of property if they achieve significant steps towards possessing said property, but are thwarted due to the unlawful conduct of another?
iii. Rule: Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property, and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property to support a cause of action for conversion.  

iv. Reasoning: 
1. Gray’s rule (favoring Hayashi): you do not have complete possession until you have fully grasped the ball and have complete control. If you do not have complete control and you lose control from incidental contact, then the person who later gets full control gets the ball.
2. (Favoring Popov) If process of possession is interrupted by unlawfulness by others, then there is conversion
v. They receive equal possession of the proceeds from the baseball. Judge in equity.

h. Takeaways from Popov

i. Cost of litigation 

1. Ball sold for less than Popov’s legal bill

ii. Relationship of property law to tort 

iii. Equity vs. law

1. This means in equity; judge can rule however he wants.
iv. Relevance of custom 

1. Customs can lead to issues like injury if you encourage bad customs
i. Other fugitive resources

i. Oil & Gas

1. Common Law: Oil and gas in underground reservoirs are not considered owned by anyone until reduced to physical possession.
2. Any surface owner whose land lies above the reservoir is free to pump oil or gas so long as the drilling remains within the “imaginary column” (ad coelum) down the boundaries of their land

a. Slant drilling, which is considered trespass, is NOT okay

b. Gives incentive to drill
c. Many states modified these common law rules to prevent incentive to drill
ii. Water
1. Surface Water (defined channel or body)

a. Riparianism: (Eastern states. Where water is abundant.)
i. Water rights conferred by ownership of riparian land (land that abuts watercourse). Water rights are derivative to rights of land. Land acquired by first possession, therefore rule of capture applies.

ii. Each owner has right to use the water, subject to the rights of other riparians.
iii. Bad outcomes/incentives:

1. Take little account of relative productivity of water

2. Create uneconomical parcels of land perpendicular to bank 

3. Ration poorly when stream levels low

b. Prior Appropriation: (Western states. Where water is scarcer.)

i. The person who first captures water and puts it to reasonable and beneficial use has a right superior to later appropriators

ii. Bad outcomes/incentives:

1. Premature development

2. Excessive diversion 
2. Groundwater (underground aquifers)
a. English rule (common law): first to capture is the owner of the water without regard to effects on neighbors. 
i. Ex: A could pump water from B’s well to his own well and be fine under the law.
b. American rule: this is also a rule of capture, but it adds that wasteful uses are unlawful. Harming neighbors is unlawful.
j. Tragedy of the commons

i. When a large group (or everyone) has access to the “commons”, a rational person is incentivized to use the land/resource in a way that maximizes their immediate usage of the land and disregards the costs. They disregard the costs, because they are shared by a large group of people, so the burden on the individual is small.
1. Ex: Ranchers share a pasture. In theory, each rancher is incentivized to keep adding more animals to their herd even though more animals will lead the pasture to deteriorate quicker.

2. Criticism: assumes people make decisions based off of what will increase their net worth.

3. Solution: Gov. regulation.
ii. The tragedy of the commons creates negative externalities (pollution, land over usage, etc.), which mean that the resource is not being used in the way that would make society better off.
1. Externalities: An effect of one person’s activity on another person that the first person does not take into account.

k. Utilitarian (economic) theory of property

i. Dominant today. Primary function of property rights is to promote the efficient use of resources.

ii. Criticism: doesn’t put enough weight on the individual’s interests. Trades individual good for well-being of the whole community.
II. ACQUISITION BY FIND

a. Armory v. Delamirie
i. Facts: Chimney sweep found a jewel in a setting while on the job and delivered it to a goldsmith for appraisal. The goldsmith retained the jewel, returning only the socket that it came in. The chimney sweep sued in trover and was awarded the value of the jewel.
ii. General Rule: The finder of an object has superior title to that object against anyone other than the rightful owner or a prior possessor.
1. Trover: Old common law action for the value of property wrongfully taken (now would be called conversion).

2. Replevin: Allows owner/rightful possessor to recover chattel from wrongful possessor. 
3. Respondeat superior: Master is responsible for apprentice’s actions; principal/agent relationship (in this case, master has to pay Armory damages)

4. Note: If the lawsuit had been between the sweep and a prior possessor, even if that person was a thief, the prior possessor would win. “First in time, first in right.”  Note 1 on page 130 and note 7 on page 132.
a. “First in time, first in right” is a relatively certain rule, encourages diligence and useful economic activity (Locke labor theory)
iii. Possession is 9/10ths of the law: This is an example of the 1/10th. We see in Armory that if someone like the chimney sweep can show prior possession that person can beat the person currently in possession. It is hard to show title to goods (unless it is something like a car with a certificate of title), so the person in possession generally has the best claim to owning what is possessed.
iv. Jus tertii principle: Courts will generally only consider the relative rights of the parties before them (don’t look at third parties). So, in Armory, the court isn’t trying to determine the rightful owner is of the jewel, only the relative rights of the chimney sweep and the goldsmith.
b. Bailments: Rightful possession of goods by someone not the owner

i. Ex: Someone who gives that person’s car to a valet at a restaurant is engaging in a voluntary bailment, with the car owner being the bailor and the valet being a bailee.

ii. Involuntary bailee: The finder of an object is considered an involuntary bailee because the rightful owner did not voluntarily hand the object to the finder.  
iii. Bailees have standards of care regarding the goods they are holding, extent to which depends.

1. Gratuitous bailment: The bailee isn’t compensated. If bailee is grossly negligent then bailee is liable to the bailor.
a. A finder will be treated as a gratuitous bailee unless the finder is entitled to compensation for storing the object in question under some state law.
b. In Armory, bailee was gratuitous because didn’t sell or wear the jewel i.e. didn’t benefit 
2. The bailment is for the benefit of both parties: car rental example. Bailee is liable to the bailor for ordinary negligence
3. The relationship only benefits the bailee: the bailee borrows the golf clubs of a friend to go out and play golf. If bailee is slightly negligent then bailee is liable to the bailor.
a. The law seems to be trending toward treating all cases under an ordinary negligence standard, however, as it is difficult for courts to make these distinctions.  
c. Now, many states have regulations governing the finding of property, requiring items of significant value to be handed to the police.  The finder may be able to obtain the property if the rightful owner doesn’t turn up within a designated period of time.
d. The owner of the real property where an object is found (called the locus in quo) may be deemed to be in prior constructive possession of the object in some cases and be given priority over the finder, although not in all cases.


1. Abandoned property: The rightful owner intentionally relinquishes all legal rights to the property, e.g., throwing it in the trash; Finder wins the item (note: it’s hard to prove something was abandoned, there is a high standard of proof.)
a. Abandonment requires a demonstration of intent to give up rights, such as putting an object in the trash. It is generally assumed that people don’t give up rights in valuable property. 
2. Lost property: Property is lost through inadvertent loss of possession; usually goes to the finder if it is found in a public place because the true owner probably won’t be able to find it (ex. Ring falls off someone’s finger while jogging).

a. One policy underlying the law governing rights of finders is that we like for property to wind up in the hands of its rightful owner.  The thought is that the rightful owner will go back to the place where the property was mislaid, so the owner of the locus in quo should retain possession of it rather than the finder.  If property is lost rather than mislaid, the owner won’t as likely be able find where it was lost so the finder can keep it.
3. Mislaid property: Someone intentionally places property somewhere and then forgets it; goes to the owner of the locus in quo so the true owner has a chance to retrieve it (ex. Someone leaves a purse at a restaurant and leaves without it).

4. Treasure Trove: Typically favors owner of property where treasure was found if it was buried (ex. Old buried treasure) 
a. Objects embedded or buried in land: The owner of the locus in quo generally has priority over someone who dug it up. 

b. The law seeks to honor reasonable expectations: People reasonably expect to own whatever is embedded in their land.
5. Shipwrecks: U.S. asserts title to abandoned shipwrecks embedded in submerged lands of a state. But standard of abandonment is high. Under maritime law, unless abandoned the rightful owner of the shipwreck has priority over the finder but someone who salvages a shipwreck has a right to be compensated in a reasonable sum.  
6. Public Place: A finder who finds something that was lost in an area in which the public is invited might be found to have priority over the owner of the place where it is found.
a. Example: Bridges v. Hawkesworth in Hannah v. Peel, where the finder of a lost parcel was held to have priority over the owner of the shop in which it was found.

7. Private place: The person in possession of a house or apartment would have priority over someone who found property in that house or apartment.  People possessing houses and apartments expect to own all personal property in that place.

8. Property found by an agent: If someone is hired by a landowner and finds property on the land, the landowner is favored.
a. Example: South Staffordshire Water Co in Hannah v. Peel, a homeowner hires a landscaper; the homeowner expects that anything found by the landscaper on the homeowner’s property belongs to the homeowner.
e. Hannah v. Peel
i. Facts: A brooch was found by the plaintiff in a home that had been requisitioned by the British military. The plaintiff had handed the brooch to the police in order that the true owner be found, but after a time the police delivered it to the defendant, the owner of the home. The plaintiff had been stationed there. The defendant had never occupied the home. 
ii. Issue: Does the finder of lost chattel on another’s property have rights to that chattel superior to the rights of the property owner?

iii. Ruling: The finder of property not attached to or under land may have priority over the owner of property on which it was found IF 
1. The landowner has not lived on the property
a. (No expectations of what is inside the home)
2. The finder is lawfully residing on the premises 
3. The finder is not an agent of the owner 
4. The finder honestly reports the find 
5. The landowner is not aware of the property and the property is not theirs. 
iv. Reasoning: The court analogized the facts to several prior cases and ultimately found that the nearest analogy was to a parcel left in a public place (Bridges v. Hawkesworth), holding in favor of the finder (the plaintiff).  
v. Policies: 

1. Want rightful owner to regain possession, the person who spent money getting the property over the finder.
2. Want to reward honesty.
3. Want to reward reasonable expectations; there are different expectations depending upon where the property is found. 
III.  ACQUISITION BY ADVERSE POSSESION
a. Adverse possession: Possessing someone else’s property (without consent) for a
long enough period to claim title to it.
b. Policies:

i. Law doesn’t like stale claims/claims based on old or unreliable evidence (statute of limitations)
ii. Locke’s Labor Theory: Prefer property to be used in productive ways
iii. Protects people’s expectations that land is theirs (protects personal attachments)
iv. Resolves boundary disputes
v. Corrects title errors/quiet titles: solves issue of problems with a deed
vi. Law should not encourage theft of land

c. 5 elements of adverse possession

i. Actual entry: Trespass must have occurred. Cause of action starts the clock of statutory of limitations. 
1. Use of land in a way that a reasonable person would (if farmland, expect farming on land.)

ii. Exclusive possession: Must not be shared with owner of the property or public at large 
1. Absolute possession is not required. People other than the claimant may come and go.

2. Look at the normal use of land; if such land is rural, a hiker may sometimes walk through without defeating exclusivity.
iii. Open and notorious: Puts owner on a reasonable notice that someone is on
their property. At least constructive notice. If Adverse Possessor’s actions would be noticed by an ordinary person, then the owner is regarding as having notice. “To punish dormant owner for sleeping upon his rights.”
iv. “Hostile and adverse” possession: Must occupy without permission or consent from the owner.
1. Objective approach: Look at what the claimant is doing and ask “would a reasonable person think claimant was claiming the land” 
a. If the adverse possessor occupied and used the land in the way that one would expect of the true owner of land of that character, then that evidence is sufficient to establish adversity.
b. Most courts use this
2. Good faith approach: “I thought I owned it”
3. Aggressive trespasser standard: “I know I don’t own it, but I’m claiming it anyway!”
a. The trespasser arguably acts in bad faith. 

b. There must be a clear, distinct, and unequivocal intention to hold the property adversely.
c. Fulkerson v Van Buren: Court adopted the aggressive trespasser standard. The church admitted they didn’t know who actually owned the property. 
v. Continuous and uninterrupted: Claimant can come and go in the ordinary course.
1. Rightful owner can interrupt by ejecting claimant, and adverse claimant must start all over again. (Ejectment action) 

2. Not literally constant possession but using the property as it was intended to be used. If it’s a beach house, then being there in the summers, etc. (Howard v. Kunto)

vi. Some jurisdictions (like California) require adverse claimant to have paid all property taxes
d. Fulkerson v. Van Buren
i. Facts: Progressive Church began using church building on land owned by Fulkerson, made improvements. Facts suggest church and Van Buren unsure of nature of property interest in land (majority suggests it recognized Fulkerson’s ownership, which means no “hostile and adverse” possession).
ii. Ruling/reasoning: No adverse possession because there was no “hostile and adverse” possession by Van Buren.
e. Ad coelum doctrine: Owner of property owns everything from heaven to hell!
i. Can someone claim adverse possession to an underground cave?
1. No. Goes against open and notorious element
a. Need to be fair to the property owner, they need to be aware that the trespass is going on, so they can sue for ejectment.
b. If it is going on underground, the owner may not know it is happening

2. Can argue the person cannot make use of the property underground because the entrance of the cave is not on his property.
3. Efficiency concerns
a. Applying this rule can be a net negative in terms of economic activity

f. Color of title: Claimant claims title based on a written instrument (deed, will), judgment, or degree that is invalid for some reason (see: Howard v. Kunto)
i. Gives you special rights in Adverse Possession cases, like:
1. Actual possession of only a part of land described by defective document is constructive possession of all that document describes
ii. Problem 2, Pg. 150 (check notes)

iii. Limitations: 
1. If someone is occupying title under color of title, but they are competing with the legal owner, they can’t just kick the owner out. 
2. But if that person can satisfy adverse possession rules, they may have a claim to adverse possession of only the part of the land they are occupying. 
3. Between 2 adverse possessors, the first adverse possessor wins title---first in time, first in right. 
4. Must actually trespass on the land (if two different lots, and only on Lot 1, no trespass on lot 2) 

g. Hollander v. World Mission Church of Washington, D.C.
i. Issue: Whether Hollander can claim this strip of land through adverse possession even though she was holding it on the mistaken belief it was hers.
ii. Ruling: Ruled in favor of Hollander. Hollander must claim this land regardless of if she owns it or not. She needs to be an aggressive trespasser. She was operating in good faith, admitting she only claimed it because she thought it was hers. Hollander treated the land as her own for 15 years (e.g., mowed it, planted plants, etc.). So, it should be hers.
h. Boundary disputes
i. Maine doctrine: Claimant must intend to claim up to a certain line, whether it is correct or not. Mistake negates adverse intent.

1. Minority doctrine

2. Rules like this that require you to be an aggressive trespasser, encourage perjury which is a bad policy.
3. In this doctrine, Hollander would not win because she admitted being mistaken.
ii. Connecticut doctrine: Does it appear objectively that claimant intends to claim the property?

1. Majority approach

2. Hollander created a definite line with that strip in line in it.
3. Court looked objectively and assumed she thought she had adverse possession because of that.
i. Mistaken Improvements – Restatement (3d) of Restitution 10
i. Statute that award money to someone who improves land

ii. Law will not protect intentional trespassers 

iii. Ex: Someone in good faith, accidentally builds a hot tub over their line of property into a different property. What if the other owner finds out and demands you to take it apart? 
1. Court either (1) allows innocent improver to buy the land (2) allows landowner to pay for the improvement, or (3) order them to share the property (an easement)
j. Agreed boundaries
i. If there is uncertainty between neighbors as to the true boundary line, an oral or written agreement to settle the matter is enforceable if the neighbors subsequently accept the line for a long period of time

k. Acquiescence
i. Long period of acceptance of the situation, but perhaps shorter than the statute of limitations  

1. Ex: Assume a fence along a line. Parties don’t object to the location of the fence for a long period of time
l. Estoppel

i. The law protects the reasonable reliance of indicating conduct.

1. Assume A sees B, a neighbor, start building a structure A knows is over the property line and says nothing.
2. Silence ( A is estopped from ejecting B.
3. Estoppel is there to protect reliance.

m. Howard v. Kunto
i. Facts: Because of survey errors, parties live on wrong lots. Kuntos live on land they don’t own. Kunto used it as a summer home and therefore only lived there during summer.

ii. Issue: Whether Kunto established continuous and uninterrupted possession. Does tacking apply to the Kuntos who did not alone live in the house according to the statutory period

iii. Ruling: Court ruled it is still continuous since Kunto is using the house for its purpose. The type of property was a summer house.
1. Tacking: Can add on the years that previous owner(s) possessed the estate to meet the continuous and uninterrupted condition of adverse possession.
a. Requires privity of estate with prior owners.

i. Voluntary handing over to new owner – A transfers possessory rights to B (generally by deed, intestate succession, or by will)
ii. Privity exists when A, who possessed for a period of time less than the statutory period, voluntarily transfers the property to B, who then possesses for that period that, together with B, exceeds the statutory period. 

iii. Privity does NOT exist when A abandons possession after less than the statutory period, and B takes over possession.
b. In Kunto, they were transferring lot B even though the deed stated they were transferring lot A.
i. Court ruled this still applied to lot B and they can use tacking in this situation because they had a reasonable expectation, they were transferring that specific property from the previous owner.
iv. Policy benefits of Kunto outcome:

1. Requiring privity of estate prevents squatters from benefitting from
adverse possession laws
2. Promotes sales of property and satisfies reasonable expectations of the
buyers

n. Disabilities

i. Statute of Limitations can be delayed because of some disability on the part of the rightful owner of the property (tolling).

1. Depends on the state defining disability 
2. Disability must exist at the exact time the cause of action accrued. We look at the person claiming from, by or under a person. 
3. Example: 21 years after cause of action statute of limitation; if the person disabled AT THE TIME of trespass, may bring action within 10 years after disability removed. 
a. O owned Blackacre in 1990 when A entered adversely. In 2000 O went insane. In 2010 O recovered. 
i. A owns Blackacre, because O cannot claim disability, he did not suffer from it at the START of adverse possession. 
4. What about if the disabled person died and heir wants to claim the land? Check pg. 159 problems
o. Adverse possession against the government
i. Cannot claim adverse possession on government property.
ii. Since it is public land, there would be a cost to the public if others can claim their land.
iii. Police costs would be very expensive too if they’d have to watch over vast government land on that high alert.
p. O’Keefe v. Snyder

i. Facts: O’Keefe notices 3 paintings missing from her husband’s (Stieglitz) gallery. O’Keefe does not report theft nor advertise loss. 30 years later, learns location of painting and demands painting return.
ii. Issue: Assuming paintings were stolen, did statute of limitations run on O’Keefe to get the paintings back?
iii. Ruling: Adopted discovery Rule. Said statute of limitations runs only when identity of possessor is found.
iv. Hypothetical:

1. If O’Keefe knew where her painting was and was aware the gallery sold her painting, then she would lose this case because we put a burden on the original owner to police their lost item. Would lose due to acquiescence.
q. Adverse possession of chattels: Different rules for when statute of limitations begins to run.
i. Discovery Rule: Starts running when owner discovers or should have discovered by using due diligence the cause of action, including identity of the possessor.
1. Balance bona fida purchaser’s interests with true owner’s interests

2. Owner of chattel should be entitled if he diligently seeks his chattel. 

ii. The Conversion Rule: Statute begins to run against the true owner as soon as the property is converted/stolen through theft.

1. If fraudulent concealment, courts will typically extend the Statute of Limitations even under this rule. 

iii. The Demand Rule: Statute of limitations does not begin to run until the true owner makes a demand for the return of the property and the demand is refused.

1. Most protective of the true owner

iv. Adverse Possession approach: satisfy real property adverse possession requirements

v. Why don’t the rules for adverse possession make sense for chattels?

1. Open and notorious element is difficult because the objects would be concealed and there is no way for the true owner to know.

r. UCC 2-403
i. “Nemo Dat” rule:  Seller of goods can only give title that the seller has (a thief has no title).

1. If someone stole goods, and the thief sold the goods, no matter how much in good faith the purchaser is acting, they don’t get any title. 

a. Since thief has no title, a thief who stole the paintings in O’Keefe case had no title to sell it to the new buyer so he could not have transferred title to them

ii. Voidable title: Seller with voidable title can give good title to good faith purchaser

1. Voidable title is an exception to this rule. Voidable title exists where the true owner intends to transfer the good, even though transfer of possession was procured through fraud or misrepresentation. Transactions not gifts.

a. Ex. from O’Keefe: If someone sold the painting to someone, and the check bounced, then the seller has the right to get the painting back from the person with the bad check. 

b. However, if someone bought the goods from the person with the bad check and had no idea how they obtained it (bad check), then that person can get good title of the painting. 

iii. Entrusted: If goods entrusted to merchant, merchant could transfer rights of entruster to buyer in the ordinary course of business.
1. Entrustment: Any delivery and any acquiescence of possession, regardless of the intention of the parties and regardless of the procurement of possessing is larcenous. 

a. Ex. From O’Keefe: If O’Keefe entrusted the paintings to her husband, Stieglitz, and then he sold it to Frank, you can argue Frank bought in the ordinary course of business which means that Frank bought it and he legally sold it to Snyder meaning it was never stolen so the buyer would win

b. Even though O’Keefe didn’t want it sold, it doesn’t matter since she entrusted it to her husband
c. Ex: Give your watch to a jewelry store to fix, jeweler sells to the buyer, buyer has good title 

iv. Policy Rationale: 

1. Free flow of commerce; we like bona fide purchasers 

2. Encourages people to choose their businesses wisely 

3. Allocate risk to person best equipped to prevent the harm (owner takes risk when handing over item to entruster) 

IV. ACQUISITION BY GIFT
a. 3 elements:
i. Intent: The donor must intend to make a PRESENT transfer of an existing interest in the property (intend to be legally bound now, not in the future).
ii. Delivery: Must transfer possession with the intent to make a gift. Need to feel wrench of delivery.

1. Manual: “Actual delivery”; physical transfer; primary method for most items of tangible personal property.

2. Constructive: Physical transfer of the means of access to or control of the gifted object
a. Ex: When A gives B the keys to a car that A intends to give B. Permitted when manual delivery is impracticable or impossible.

3. Symbolic: When donor physically transfers an object that represents or symbolizes the subject matter of the gift. Includes a writing. Traditionally only permitted if manual delivery is not feasible. Modern law allows it even when manual delivery is possible.

a. Ex: Write in a note that you get the car, so it’s in a note but you are gifting a car
iii. Acceptance: Courts presume acceptance upon delivery unless a donee expressly refuses a gift. 
1. A promise to make a gift is not enforceable

a. Ex: A check is a promise to make a gift. The person can give a stop payment for a check if he changes his mind.
b. Gift in contemplation to marriage (ex: engagement rings):
i. Traditional rule: A gives B a ring. The wedding is broken up. A can get the ring back as long as it isn’t his fault that the wedding broke up.
ii. No fault rule for wedding/engagement rings: Donor can recover gift if marriage doesn’t happen. The gift (ring) is conditional on marriage

iii. CA civil code: If the donee refuses to enter into the marriage or it is given up by mutual consent, the donor may recover such gift or value of a gift, be found by a court or jury to be just. 

c. Gift Causa Mortis: Gift of personal property in anticipation of donor’s imminently approaching death. 

i. Requirements: Intent, delivery, acceptance, AND donor’s expectation of imminent death.
ii. Can be revoked by donor at any point until donor dies, or if donor does not die from anticipated peril. 

1. Ex: If someone is about to die but miraculously recovers, then the gift is revoked
iii. Substitute for a will if there is none.
MODULE 2

I. PRESENT POSSESSORY ESTATES
a. System of estates
i. People don’t own land, they own estates to land. 

1. Estate: an interest in land which is or may become possessory and is measured by some period of time (even if indefinitely). There are a limited number of estate types. 
ii. The estates system concerns how the state regulates landowners’ instruments purporting to divide specific property entitlements in the same parcel among different parties.
iii. Two types of estates: 

1. Freehold estates—ownership 

2. Non-freehold estates—lease 
b. Fee simple/Fee simple absolute
i. “To A and A’s heirs” or “to A”
1. Words of purchase: “to A” (tells you who)
2. Words of limitation: “and A’s heirs” (tells you what type of estate)

ii. This is the way almost all property is held in the United States. 

1. Preference for a fee simple absolute because it promotes free alienability to land. 

2. Ambiguous and unclear language = presumption of fee simple absolute 

iii. White v. Brown

1. Facts: “I wish Evelyn White to have my home to live in and not be sold. . . My house is not to be sold.”

2. Issue: Does Evelyn have a life estate or fee simple?

3. Ruling: Fee simple

4. Reasoning: If a written instrument is unclear as to whether it means to pass a life estate or a fee simple, courts will usually interpret it to be passing a fee simple. This is true unless the obscure language used in the deed, overall, is highly suggestive of passing a life estate.
a. Primary objective is supposed to be carrying out the testator’s intent.
b. Fee simple is easier

c. Evelyn was living in the home and person closest to Brown. Made more sense Brown wanted Evelyn to have control.

5. Dissent: Tried to give meaning to everything in the will. Thought it made more sense as a life estate

6. Restraints on Alienation

a. Absolute restraint on alienation of fee simple estates is null and void, whether restraint is disabling, forfeiture or promissory

b. Partial restraints on alienation may be enforceable if reasonable given purpose, nature and duration of restraint 

i. Ex: cannot sell for a ‘specific period of time’. Has to be deemed reasonable

iv. Characteristics: 

1. Owner can occupy, use, freely transfer both while alive (inter vivos) or upon death (by will or intestacy). 

2. Provides the greatest degree of ownership rights to its holder. This is absolute ownership of potentially infinite duration. 
3. Can sometimes be subject to defeasance (defeasible fee, such as fee simple determinable) 

v. Inheritance of a Fee Simple:
1. If O owns land in fee simple and dies without a valid will (intestate), the fee simple passes to O’s heirs. 

a. Heirs: persons entitled to succeed a decedent’s estate when the decedent died intestate. No one has heirs until they die.

2. O’s heirs are persons who survive him and are designated under a state’s statute of succession: 
a. Spouse: 

i. Share depends on how many other heirs survive (i.e. if there’s one child, then the spouse might get 50%)

b. Issue: 

i. After any surviving spouse takes a share, surviving issue take the rest of the estate to the exclusion of all other relatives. Issue includes children and grandchildren and so on. 

ii. Issue take by right of representation ( if any child of the decedent dies before the decedent, that child’s own issue take their parent’s place

c. Ancestors: 

i. Parents usually take as heirs if the decedent leaves no issue. 

d. Collaterals:

i. All other persons related by blood to the decedent who are neither issue nor ancestors. 
ii. If no spouse, no issue, no parents, then the brothers and sisters – if the decedent has them – take in all jurisdictions. States vary in how they determine which of the more remote collateral kin take. 

e. Escheat:

i. If a person dies intestate without any legal heirs, the person’s property escheats to the state where the property is located. 

c. Fee tail: can only be created in a few states today
i. “To A and the heirs of his body.”
ii. Promotes aristocracy and concentrated wealth 

iii. Restrained alienation of land, which is not favorable for the economy. Can only transfer possessory interest during A’s life

iv. When A dies it passes to their direct descendant 
v. When lineal descendants run out, the fee tail expires, and there is a reversionary interest to O. 

vi. Every fee tail has a reversion or remainder since O has a fee simple and is only giving away a fee tail.

vii. Main Point: Fee tail mostly gone today. Biggest issue (which is still rare) is what estate is created today when a deed uses language that would’ve created a fee tail in the past?

1. The attempted creation of a fee tail creates a fee simple absolute and any gifts over on A’s death without issue are void. Future interests are cut off 

2. There is a life estate in the first taker, fee simple in A’s issue.

3. The attempted creation of a fee tail creates a fee simple absolute, but also that a gift over to B if A dies without any issue will be given effect in ONE circumstance: 

a. if A leaves no issue at death, then to B 

b. Tries to give some credence to what the fee tail used to be.
c. B’s future interest is a divesting executory interest because it shifts the fee simple to B if A leaves no issue at death. 

viii. People can still keep land in the family through a trust. 
d. Life estate

i. “To A for life”
ii. “A” can transfer to “B” for only so long as his life. If B dies, B’s heirs will have possession until A dies.
iii. Life estates are always followed by a future interest, either a reversion to the transferor or a remainder for the transferee
iv. Baker v. Weedon

1. Facts: Anna had life estate and wanted to sell property so she can survive rest of her life. The remaindermen, which were the grandchildren, did not want to sell the property yet because it will be more valuable later.

2. Issue: May life tenant sue to have property sold?

3. Rule:
a. A court of equity may order a judicial sale of land, where there is a necessity for the preservation of all interests in the land. 

b. When deciding whether to allow the judicial sale of land marked by a future interest, the best interests of the life estate holder must be balanced with those of the remaindermen. 

c. A judicial sale of property that is encumbered by future interests is proper only when the interests of all parties necessitates it. 
d. Also, how productive, or wasteful the property is matters to some degree, but isn’t the ultimate test of when a judicial sale is proper.
e. Doctrine of waste

i. Present possessor of estate should not be able to use the property in a manner that unreasonably interferes with expectations of remaindermen

ii. Economic waste: Designed to avoid uses of land that fail to maximize value of property 
1. Ex from Baker: Anna only using property as farm not considered economically valuable
iii. Types:

1. Affirmative Waste: voluntary and injurious acts that reduce value of the property
2. Permissive Waste: failure to take reasonable care of the property (Neglect)
3. Ameliorative Waste: substantial changes to the property’s character that increase the market value (some courts reject this view)
II. DEFEASIBLE ESTATES
a. Any estate may be defeasible, meaning that it will terminate prior to its natural end point upon the occurrence or non-occurrence of some specified future event.

1. Purpose: grantor retains some control over property. 

2. Indefeasible: fee simple absolute (most interests today) 

a. No strings attached! 

b. Fee simple determinable
i. “To X as long as Y condition” 

ii. Will end AUTOMATICALLY when a stated event happens.
iii. Key language: “so long as”, “during”, or “while” (i.e., durational language). 

iv. Always accompanied by a future interest. 
1. If future interest is in grantor, then it’s called a “possibility of reverter.” 
2. If a future interest is in someone other than the grantor, it’s called a “executory interest.”
3. “To X, so long as property is used as a school, then to Z”

a. Key difference----language! “So long as” 

c. Fee simple subject to condition subsequent

i. “To X but if Y condition, then grantor has the right to reenter or retake”

ii. Does NOT end automatically when stated event happens
1. Unless and until entry is made, the fee simple continues. 

iii. Future Interest: “right of entry” or “power of termination” to O/O’s heirs.
iv. Key language: “but if x, then y”, “provided, however, that when…”, “on condition that if the premises…”
v. Ex: “To school district, but if the premises cease to be used for school purposes, O has a right to re-enter and retake the premises.” (right of entry/power of termination)

d. Fee simple subject to executory limitation 

i. “To X but if Y, then to Z”
1. Same language as FSSCS^; distinction is future interest. 
ii. Future Interest: Executory interest (AUTOMATIC)
iii. Only interest subject to Rule Against Perpetuities. 

iv. Generally alienable
v. Ex: “to school district, but if premises cease to be used for school purposes, to A and A’s heirs.” (A has executory interest)
e. Marenholz v. County Board of School Trustees
i. Facts: “This land is to be used for school purposes only; otherwise, to revert to Grantors therein.” School used property for storage rather than classes. Marenholz was grantor.
ii. Issue: Whether this grant created a fee simple determinable or a fee subject to condition subsequent.
iii. Ruling: The intention of the grantor is the most important thing when it comes to determining what kind of defeasible fee simple was created by an ambiguously written deed, even when the jurisdiction prefers one type of defeasible fee simple over the other.
1. Here, the words “only” and “revert to” in the deed convinced the court it was a fee simple determinable.
f. Transferability: 

i. Different legal consequences might result from classifying estates because of the transferability of a future interest. 

ii. Common law rule—possibility of reverter and a right of entry descended to heirs upon the death of the owner of such interests. Neither interest was transferable during life or devisable. 
iii. American states—the possibility of reverter and the right of entry are transferable inter vivos. 

1. Some states still adhere to the old common law rule, however. (Example--Marenholz) 

2. Rule: All defeasible fees are devisable (will), descendible (intestate) and alienable (inter vivos), but always subject to a condition. 
III. FUTURE INTERESTS

a. Future interest in transferor (O)

i. Future interest means future possessory interests

ii. You may own a future interest now, but you cannot take possessory interest of it right now

iii. Reversion: Interest remaining in grantor who has granted less than the estate the grantor has

1. Ex: if you have a fee simple, but you grant someone else less than a fee simple, then you have interest remaining therefore you have reversion.
iv. Possibility of reverter: After fee simple determinable (not alienable under common law, but in most modern states); automatic
v. Right of entry (a/k/a power of termination): After fee simple subject to condition subsequent (not alienable under common law, but in most modern states)
b. Future interest in transferee 
i. Difference between executory interest and remainder: 

1. Remainder: Arises after the natural termination of the prior estate 

a. “To A for life, then to B”
b. THINK----remaindermen are polite, they wait their turn. 

c. Remainders NEVER follow a defeasible fee. 

2. Executory interest: Arises after CUTTING OFF prior estate (defeasible fee)
a. “To A for X purposes, but if X stops, then to B”. 

ii. Vested remainder
1. Ascertained persons AND not subject to condition precedent

a. Can be subject to divestment 

b. “To A for life, then to B for so long as used as X”

2. Types of vested remainders: 
a. Indefeasibly vested 
i. The remainder is certain of becoming possessory in the future and cannot be divested. No strings attached! 

ii. “To A for life, then to B and her heirs” 
b. Subject to total divestment

i. Could be cut short by a condition subsequent 

ii. Ex. “to A for life, then to B and her heirs, but if B doesn’t survive A, then to C and her heirs”
1. B has a vested remainder in fee simple subject to divestment. 

2. C has a shifting executory interest which becomes possessory only by divesting B’s remainder. 

iii. IMPORTANT-----form of language will dictate what type of interest it is. You must classify interests in sequence. 

1. “But if” ---vested subject to divestment 

2. “IF” ---contingent

iv. RULE: Classifying future interests after a life estate
1. If LE + FI1 + FI2, and FI 1 = VR (in a FS), then FI2 = EI. 
c. Subject to open 

i. When vested in a group, category, or class of takers, and at least one is qualified to take.  
1. If no one was yet qualified, it would be a contingent remainder. Here, at least 1 member is qualified. 
ii. Ex. “to A for life, then to B’s grandchildren” (B has one grandchild but could have more, so B’s exact share cannot be known until A dies.) 
iii. Contingent remainder 
1. Unascertained/unknown persons(unborn) OR subject to condition precedent 

2. “To A for life, then to B’s grandchildren” -----B has NO grandchildren at this time.

a. Unascertained

b. Contingent because we don’t know who those grandchildren are. 

3.  “To A for life, then to B and her heirs if B survives A”. 

a. “If B survives A” ---- condition precedent. 
4. Alternative contingent remainder: 
a. “To A for life, then to B and her heirs if B survives A, and if B does not survive A, then to C and her heirs.”
5. RULES: Classifying future interests after a life estate
a. If LE + FI1 + FI2, and FI 1 = CR (in a FS), then FI2 = CR.
i. Example: “To A for life, then to A’s heirs, but if at A’s death no children, then to B and her heirs”. A is still alive and no kids. 

b. If LE + CR (FS) + CR (in FS), then REV (in FS).
i. Reversion in O ---“technical reversion” 

1. Issue---simultaneous death 
iv. Executory interest 

1. Possession after cutting off prior interest. 

a. “To A for so long as used as X, then to B”. 
2. Shifting Executory Interest:

a. Goes from one transferee to another transferee
3. Springing Executory Interest:

a. Goes from transferor(O) to transferee

b. “To A if and when A marries B”.

i. A is unmarried. If A marries, A cuts short O’s fee simple. 

c. “To A for life, then to B if B gives A a proper funeral”

i. Gap in time between A’s death and A’s proper funeral. 

ii. O has a fee simple subject to executory limitation and B has a springing executory interest. 

4. Fee simple subject to executory limitation 

a. “To A and his heirs, but if A dies without issue surviving him, to B and her heirs” 

b. A has a fee simple subject to executory limitation 

c. Limitations on future interest (excluding RAP)
i. Why restrict future interests? 

1. Free alienability of property! 

ii. Common law rules to destroy contingent remainder and make land more marketable: (mostly abolished) 

1. Destructibility of Contingent Remainders 

a. A legal remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate. 

b. “To A for life, then to B if B reaches the age of 21.”

i.  If B is under 21 when A dies, then B’s contingent remainder is destroyed. O has a reversion. 

c. Merger: if a life estate and the next vested estate in fee simple come into the hands of one person, then the lesser estate is merged into the larger. 
i. “to A for life, then to B and his heirs.” 
ii. If A conveyed life estate to B, then B would have a fee simple right away. 
iii. Harsh and unintuitive consequences. 

2. Rule in Shelley’s Case: 

a. “To A for life, then to A’s heirs” 

b. A had a fee simple absolute, destroyed the remainder in A’s heirs. 

c. If an instrument creates a life estate in A, and a remainder in A’s heirs, they become a fee simple. 

d. Promote alienability or free transfer of land 

e. Abolished 

3. Doctrine of Worthier Title

a. O grants “To A for life, then to O’s heirs” 

b. O has a reversion, remainder to O’s heirs is stricken. 

i. Inheriting from O is “worthier” than through a grant from O. 

c. Worthier title furthers alienability.
i. If O’s heirs can’t be ascertained at the time A dies, then the land can’t be sold.

d. Might be treated as a rule of construction in court today. ---- “doctrine of worthier title does not apply” 

d. Rule Against Perpetuities: Page 248 problems
i. certain types of future interests are void if there is any possibility, however remote, that the given interest may vest more than 21 years after the death of a measuring life.

1. Allows the donor or transferor to “provide for all those in his family whom he personally knew and the first generation after them upon attaining majority.
ii. Mechanics: 

1. Identify if future interest is subject to RAP: 

a. YES if (1) contingent remainder, (2) executory interest, or (3) vested remainders subject to open (class gifts). 

b. NO to future interests in O, such as possibility of reverter, right of entry, or reversion. 

c. NO to indefeasibly vested remainders or vested remainders subject to complete defeasance. 

2. When is the interest created? 

a. Who are the people that are alive at the time? 

b. If the interest is created by will—at the time of death.

i. The life in being must be a person alive at the testator’s death.
c. If the interest is created by a conveyance (an irrevocable inter vivos transfer)—at the time of conveyance 

i. The person in being must be alive at the time of the transfer
3. Identify conditions precedent to the vesting of the suspect future interest.
a. What has to happen before a future interest holder can take? 

b. Interests vests when we know the identity of the recipient AND any condition precedent to the interest has occurred. 

c. Example: “to A for life, then to A’s children

i. A has to die and must leave a child.  

4. Measuring life 

a. Look for someone alive at the date of the conveyance and ask whether that person’s life or death is relevant to the condition’s occurrence. Anyone is a validating life as long as that person was in being at or before the time at which the interest in question was created
b. Examples: The preceding life tenant, the taker of the contingent interest, anyone who can affect the identity of the takers, and anyone else who can affect events relevant to the condition precedent
c. O grants “to A for life, then to A’s children who reach 30”. 

i. Relevant lives: O, A, any of A’s children alive at the grant. 

5. Will we know with CERTAINTY, within 21 years of the death of our measuring life, if our future interest holders can or cannot take?

a. ASK: For that person, is there some possible (not necessarily probable) chain of post-creation events such that the contingency might still remain unresolved, one way or the other, after that person’s death plus 21 years have passed?
i. If YES, void. 

ii. If NO, then conveyance is good. 

iii. When an interest is invalid, the court will construe the devise or conveyance without the language that created it. Cross it out. 
iv. Situations where RAP often violated

1. Common law RAP presumes anything is possible. 

2. All or nothing rule----if FI is to an open class, the FI must vest to all or none within 21 years of the life in being. To be valid, it must be shown that the condition precedent to every class member’s taking will occur within the perpetuities period. 

a. If (once the class closes) there is even 1 member to whom the FI wouldn’t vest or fail in 21 years, then the whole FI fails.  
b. A gift to an open class that is conditioned on the members surviving to an age beyond 21 will violate RAP, because “bad to one, bad to all.”
3. Unborn Widow Doctrine: Someone could marry another who wasn’t born when the conveyance was made.
a. The unborn widow is not a measuring life because we don’t know who that widow is. 

b. When there is some undesignated person that we don’t know the identity of, we cannot say the interest will vest 21 years of a measuring life. 

4. Fertile Octogenarian Rule: Presumes that a person is fertile no matter their age. 

5. Many shifting executory interests will violate RAP 

a. An executory interest with no limit on the time within which it must vest. 

b. Typically, an executory interest that follows a defeasible fee will violate RAP. 

6. Common problems: Gifts to children over 21 years old, grandchildren gifts, someone unborn

v. One way to deal with RAP is a savings clause----say everything will vest within 21 years of some life in being. 

IV. CONCURRENT INTERESTS
a. Tenancy in common
i. O grants “To A and B”

ii. If the language is ambiguous, presumed tenancy in common. 

iii. Characteristics: 

1. A and B have undivided possessory interests in fee simple 

a. Each cotenant owns an individual part, with the right to possess the whole. 

2. Shares can be unequal (for example, 60% and 40%) 

3. No right of survivorship: If A dies, A’s interest will either pass through A’s will or through intestacy. B will retain B’s share. 

4. Each party can transfer its interest through deed, will or intestate succession. 

a. Descendible, devisable, and transferable inter vivos. 

5. Any tenant can bring an action for judicial partition

6. One tenant can take full possession by adverse possession but only if the other tenant is ousted

b. Joint tenancy

i. O grants “To A and B as joint tenants with right of survivorship” 

1. Language must be CLEAR for joint tenancy. Have a clear expression of the right of survivorship. 

ii. Four unities required: Time, title, interest, possession (If one of these four unities do not exist, a tenancy in common is created) 
1. Time: The interest of each joint tenant must be acquired or vested at the same time

2. Title: All joint tenants must acquire title by the same instrument or by joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law

3. Interest: All must have equal undivided shares and identical interests measured by duration

4. Possession: Each must have a right to possession of the whole. After a joint tenancy is created, one joint tenant can voluntarily give exclusive possession to the other joint tenant

iii. Characteristics: 

1. When A dies, B gets A’s interest or vice versa---right of survivorship. 

a. Right to survivorship means property automatically goes to surviving tenant – way to avoid probate without the need for a will. 

2. If the four unities exist at creation but are severed, the joint tenancy is turned into a tenancy in common. 

3. A joint tenant’s share is transferable inter vivos but becomes a tenancy in common. 

4. A joint tenant’s interest is not devisable or descendible, because of the right of survivorship. 

iv. How to Terminate a Joint tenancy: Joint tenants can unilaterally convert a joint tenancy into a tenancy in common by conveying their interest to a third party (straw man)
1. Example: A & B are joint tenants. B conveys property to C (acting as Straw Person) who then conveys back to B, severing joint tenancy. A & B now tenants in common.  

2. California and other jurisdictions have done away with the requirement of using a straw person. Joint tenant can unilaterally destroy the joint tenancy (subject to recording requirements in some cases. Can be a secret).  

3. Question before section 2 on page 258:  Does W now own Blackacre entirely or does W share with H’s estate?  

v. Inter vivos sale or conveyance

1. Disrupts the four unities---severance 

2. The person who buys is a tenant in common

3. If two or more joint tenants left, they retain their joint tenancy. 

vi. Another way to terminate a joint tenancy (or tenancy in common) is by partition. 

vii. If you want to avoid the risk of creating a tenancy in common: 

1. “To A and B as joint tenants for their joint lives, remainder to survivor” 

2. Tenancy in common + Contingent remainder in fee simple to survivor 
viii. A joint tenancy can be attached for debt, where all co-tenants are responsible for the debt.

ix. Does mortgage or lease sever joint tenancy?
1. A & B own as j/t and A either grants lease or mortgage over property

2. A has the power to lease or mortgage the property

3. Split of authority on whether mortgage or lease sever j/t (i.e. convert to t/c), some say yes, some say no

4. If no severance, if A dies, what happens to the mortgage or lease?  Some courts say the mortgage or lease terminates, some say the survivor (B) takes subject to the mortgage or lease.
c. Tenancy in the entirety: not recognized by all states
i. O grants to “A and B” who are husband and wife
ii. Four unities plus marriage

iii. Qualities:
1. Spouses hold property as one person – no individual interests
2. Neither spouse can defeat the right of survivorship of the other by conveyance to third party
3. Only jointly alienable
4. Neither spouse acting alone has right to judicial partition of property
5. Divorce creates tenancy in common
d. Bank accounts and safe deposit boxes

i. Bank Accounts

1. Do the parties intend a true joint tenancy with a right of survivorship or is the joint tenancy just for convenience?
a. If seems like the bank account is a convenience account, the surviving joint tenant will not be entitled to the money. It goes under O’s will or through intestate succession. 
2. Rule: the surviving joint tenant takes the sum remaining on deposit in a joint account unless there is clear and convincing evidence that a convenience account was intended. 

a. Burden of proof is placed upon persons challenging the surviving joint tenant. 
3. Creditors can reach however much money belongs to the relevant credit holder (how much they put in), this is a question of fact. 
a. Burden of proof falls on the tenant trying to avoid having the money taken to show that they own some of the account. 

b. Presumption that all of the money is available to the creditor unless the other party can show that the other owns the money. 
ii. Safe Deposit Boxes

1. Require a greater burden of proof of joint tenancy than bank account (property is more sensitive – think heirlooms) 

2. Need donative intent/right of survivorship intent – otherwise it is probably just a convenience situation 

3. Ask what’s likely going on, given the relationships ( requires fact finding/evidence 
e. Partition
i. Tenants in common and joint tenants (not tenants by the entirety) have a right to sue for partition (unless enforceable agreement to the contrary) 

ii. Physical partition/partition in kind: Court divides up physical property 
iii. Sale and division of proceeds: Court will order property sold and the proceeds will be divided based on the percentage of ownership interest of parties. 

iv. Partition by appraisal: Where the court gives an appraisal to come out to appraise the value of the property. Based on that, maybe one of the parties will be entitled to retain maybe all the property and that party will compensate the other of the value of their share. 

1. Outlier: Only time it’ll be done is if the parties agree
v. What goes into determining which type?

1. Emotional attachments: i.e., who actually lived at the property 

2. Economic utility of property: Locke’s Labor Theory 

3. Judicial economy: Physical partition is most fair and preferred when possible.
vi. Delfino v. Vealencis

1. Facts: Plaintiffs and defendants held property as tenants in common. Plaintiffs owned an undivided 99/144 interest and defendant owned 45/144 interest. Plaintiff wanted partition by sale while defendant wanted partition in kind. Court says no to partition by sale.
2. Rule: Presumption in favor of partition in kind, but can partition by sale when:
a. The physical attributes of the land are such that a partition in kind is impracticable or inequitable, and
b. The interests of the owners would better be promoted by a partition by sale.

vii. Partition by sale negative effects:
1. Partition by sale can unfairly make someone lose property that has a lot of meaning (ex. Family property)

2. Instead of having property passed down to heirs, it has to be divided into an unfair small amount across everyone

3. It can also unfairly kick people out of living in their house
viii. The Uniform Partition of Heirs Property Act: Provides a series of remedies designed to allow families to hold on to the land, wherever possible, without denying the right of any single tenant in common to liquidate that individuals share

1. Helped combat racism in African Americans losing land to partition by sale
ix. Agree not to partition

1. Cotenants can sign an agreement that you will both seek not to partition the property

2. This can be an invalid restraint on alienation and those are invalid on fee simple property

3. Therefore, you cannot outright ban partition, but you can allow some restraint on alienation to a certain extent

a. Ex: No partition while there are clouds on the title makes sense because then you cannot bring in the proper value of the property during the partition sale

f. Spiller v. Mackereth
i. Facts: Plaintiff and defendant owned a building as tenants in common. Defendant entered and began using the structure. Plaintiff demanded defendant vacate half of the building or pay half of the rental value. Defendant did neither and plaintiff sued. Court says agreement to pay rent or ouster must occur. 
ii. Majority Rule: In the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for rent as long as he does not oust them. 
1. Minority Rule: if ouster, cotenant is allowed half of fair market value.
iii. Ouster: An ouster is when one tenant expressly excludes the other from possession of the premises, by preventing the tenant from possessing the premises and/or through words/conduct indicating they have no right to possess the premises
iv. Used in co-tenancy cases to describe two factual situations
1. Adverse possession 
a. Possessing cotenant must assert complete ownership of the land and a denial of a cotenancy relationship----then go through adverse possession elements. Starts clock ticking for adverse possession. 
b. There is no hostility when a cotenant is voluntarily out of possession, such as living in Grand Canyon for 10 years. 
c. Must be occupying premises and refuse the other cotenant to be involved and doing so under a claim of ownership of the whole. 
2. The liability of an occupying cotenant for rent to the other cotenant. 

a. Cotenant refuses a demand of the other cotenant for use and enjoyment of the land, regardless of the claim of absolute ownership. 
g. Takeaway: each co-tenant is entitled to possess and enjoy the whole. 
i. It does not matter if someone contributed 10% only to the purchase price. 
ii. If one cotenant wrongfully excludes the other, he has committed ouster.
h. Sharing rents, profits, and costs:
i. Rents: Cotenant who collects rent and other payments from third parties must provide other cotenants with a share of the profits minus expenses. 
ii. A cotenant is entitled to share profits realized in use of premises (net of expenses) 
iii. Taxes, mortgage payments, and other costs: A cotenant who pays more than their fair share of these can recover contributions from other cotenants.
1. Each tenant is responsible for his fair share of the premise’s costs.
iv. Repairs and improvements:
1. Some jurisdictions provide for contribution if the repairing cotenant gives notice to the other cotenants 
2. Most jurisdictions recognize no affirmative right to contribution from other cotenants for necessary repairs absent an agreement 
3. Regarding improvements, the improving cotenant has no right to contribution 
4. However, if there is physical partition the improver will likely get the part of the property he improved if it doesn’t interfere with the interests of the other cotenants as they stood before the improvement
5. If partition sale, the proceeds distributed in a way that reflects the added value of his improvements. 
i. Waste: 
i. A cotenant may be liable in the event the cotenant commits waste (use of property in unreasonable manner that causes injury) 
ii. For example, a property that has an orchard and the tenant removes all the trees. A cotenant can sue for damages and to prevent cotenant from continuing to do so

V. MARITAL PROPERTY
a. Common law-derived system

i. Rights during marriage 
1. Spouses can hold property together as tenants in common, joint tenants, or tenancy by the entirety where states recognize it. 
2. Spouses have their own separate property.
3. Historically, very sexist. Married women property acts brought more equality. 
4. Rights of creditors---- each spouse’s property is only reachable for that spouse’s debt, jointly incurred debts by both spouses, or debts for family purposes. 
ii. Rights upon divorce 
1. Equitable distribution of property 
2. Courts have discretion. Some states say that only property acquired upon marriage, others say all property is equitably distributed. 
3. In determining this, courts might focus on the ability of each spouse to earn in the future, etc. 
4. Property held in tenancy by entirety---severed, made into tenancy in common.
iii. Rights at death 
1. If the spouses hold in joint tenancy or tenancy by the entirety, the survivor gets the property without probate. 
2. Statutory elective share (formerly dower (for wife) and curtesy (for husband) or what's left by will.
b. Community property

i. Rights during marriage 
1. Everything earned while in marriage is owned equally, in undivided shares, by both spouses (50-50) 
a. + rents, profits, fruits of earnings 
b. + everything bought with the earnings 
2. Separate property can exist:
a. Everything a spouse had prior to marriage and gifts, devises, and inheritances during marriage 
i. Note: If separate property is invested and yields earnings during marriage, even those earnings are separate 
ii. If acquired before marriage or after divorce/separation, it is separate
iii. If it was acquired through gift, inheritance, or devise it is separate property even if acquired during marriage
b. Gifts and inheritances to one of the spouses are the separate property of that spouse unless the spouse agrees to change its character to community property.
c. Property acquired during marriage is presumed to be community property but can be overcome with preponderance of evidence 
i. Property that has been blended during marriage is hard to prove separate
ii. Recitals in a deed prepared by one spouse that property is separate are not controlling
d. In most states, spouses can agree to change separate property to community property and vice versa 
i. Takes both spouses to take something out of community property
ii. Requires only one spouse to make separate property community property by making a gift to the community
3. Rights of creditors: 
a. Reachable for debts by either spouse
ii. Rights during divorce 
1. 50/50 split of community property and separate property is given to the spouse who owns it 
iii. Rights during death
1. Surviving spouse retains 50% share, plus whatever is provided by will or intestate laws
c. Tenancy by the entirety (in states that recognize it):  O grants to A and B who are married, right of survivorship, cannot be severed by one party

i. One spouse cannot transfer their share to someone else and transfer their right of survivorship
ii. Right of survivorship, does not go through probate
iii. Only way to break it up is for both parties to agree to transfer the property or get a divorce (becomes tenancy in common)
iv. Cannot partition it, cannot have one spouse convey to another 

d. Sawada v. Endo
i. Facts: Property held by Endos as tenants by the entirety. Kokichi Endo sued by Sawada for p.i. arising out of car accident. Endos convey property to their sons. Sawadas receive judgments for app. $25,000; Ume Endo dies. Sawadas seek to have conveyance to sons overturned as fraudulent (intent to defraud creditors).
ii. Four approaches to whether creditors can reach the property in a tenancy by the entirety. 
1. Husband’s creditors can levy execution, subject to wife’s right of survivorship. 
a. Traditional view, probably no states follow this anymore.
2. Either spouse’s creditors can levy execution, subject to non-debtor spouse’s right of survivorship.  
a. Applying to Sawada, the Sawadas could go after Endo’s interest, but if the wife is still alive they can’t affect her survivorship. 
3. Neither spouse’s creditors can levy execution (only reachable for joint debts) 
a. MAJORITY 
b. Most straightforward approach. 
c. This is because one spouse cannot assign his or her interest.
d. Since Sawadas could have never gone after this property in the first place, it does not matter that the Endo’s transferred the property to their sons 

e. Problem: the spouse can have so much debt and be judgement proof if the other spouse doesn’t agree. 
4. Spouse’s creditors can levy execution on the right of survivorship.  
iii. Holding: Court determines that a tenancy by the entirety cannot be reached for judgment against one of the tenants.
e. Same-sex marriage: Same-sex couples have a right to legally marry because marriage is a fundamental right, especially in the perspective of property law. 
MODULE 3
I. LEASEHOLD ESTATES
a. Possessory Estates
i. Freehold estates—fee simple (fee simple absolute, determinable, etc.)
ii. Non-freehold estates—leaseholds (term of years, periodic tenancy, tenancy at will, tenancy at sufferance) 
iii. Numerus Clauses Principle—law only recognized these possessory estates. We have to fit the possessory estate into one of these respective categories
b. Leaseholds 
i. Historically, leases were viewed as conveyances, but now they are viewed more as contractual agreements and subject to regulations 
ii. Leaseholds: Lease involves right to possess the land as opposed to the right to use it (easement or other use rights).
c. Term of Years
i. Characteristics:
1. Fixed calendar dates for beginning and end of leasehold. A lease for a fixed, determined period of time. 
2. Could be for 1 day, 6 months, 5 years, etc. 
3. Ends when lease says it’s over. No auto-renewal. 
4. Must be created expressly: “To T from [Date X] to [Date Y]”
5. “I hereby devise Blackacre to my daughter for 50 years, then to University”
a. A present estate measured by a specific time period, so that is term of years. 
b. University ---- vested remainder. 
ii. A term of years greater than one year must be in writing because of the Statute of Frauds
iii. Common law: no limit on the number of years permitted. In some American states, statutes limit the duration of terms of years. 
iv. Term must be for a fixed period, but it can be terminally earlier upon the happening of some event or condition. 
v. No notice of termination is necessary to bring the estate to an end, because the lease states at the outset when it will come to an end. 
1. Death of landlord has no effect on the duration
vi. A lease can also terminate through an action for eviction or by mutual agreement of the parties.
d. Periodic Tenancy
i. A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination. 
ii. “To A from month to month” 
1. Example of express periodic tenancies. 
2. Also, a period tenancy can be created by implication in 3 ways: 
a. (1) when nothing is said about the duration of the lease, but provision is made for the payment of rent at regular intervals. (e.g., “To T.”). 
i. In this case, a periodic tenancy by implication is created and the period is defined by how rent is tendered. E.g., if T pays monthly, a month-to-month periodic tenancy is created by implication
b. (2) oral term of years that violates SOF. 
i. T & L orally agree to lease for 5 years. T pays every month. An oral Term of Years lease for 5 years violates the SOF, so an implied periodic tenancy is created instead. Since T pays months, it will be a month-to-month periodic tenancy
c. (3) Holdover situation where L doesn’t evict and accepts rent.
iii. How does a periodic tenancy lease end? 
1. Upon proper notice given by landlord or tenant. 
iv. If notice is not given, the period automatically extends for another period. 
1. Common law: six-month notice is required to terminate any year-to-year tenancy. 
a. For any periodic tenancy of less than a year, notice of termination must be given equal to the length of the period, but not to exceed six months. 
b. The notice must terminate the tenancy on the final day of the period, but not in the middle of the tenancy. 
2. In some states, statutes have shortened the length of notice required to terminate and have permitted a month-to-month tenancy to be terminated at any time following 30 days’ notice. 
3. If the notice is given during the same month in which the vacate is to take place, it will be effective as of the end of the month following the month in which the short notice was given.
v. Death of landlord has no effect on the duration.
vi. In ambiguous situations for residential leases, there is a preference for month- to-month because of the flexibility. 
1. If annual rent is reserved, there is a year-to-year periodic tenancy, even if rent is paid monthly
e. Tenancy at Will
i. A tenancy of no fixed period that endures so long as both landlord and tenant desire. 
1. “To T for as long as T or L desire." 
a. Requires explicit or classified language to make it a tenancy at will. 
2. If the lease provides that it can be terminated by one party, it is necessarily at the will of the other as well if a tenancy at will has been created. 
a. Some courts might recognize a unilateral tenancy at will where one party can terminate but not the other. 
b. If there is a unilateral power to terminate, it can be inserted on a term of years or a periodic tenancy.
c. Example: a lease by L to T for 10 years OR until L sooner terminates 
d. This is a term of years determinable. 
e. “June 1, 2021 until such date as T chooses.”  
i. If only T is given the option of staying or leaving, the court, to give effect to the likely intent of the parties, might interpret the interest as a life estate determinable at the will of T.  
ii. The problem is that the law only recognizes specified types of estates and this doesn’t fit neatly into any category.    
3. Annual rent—arguable that it is locked in for a year. 
ii. How does a tenancy at will end?
1. When a party terminates it upon proper notice 
2. Death of landlord also ends it. 
iii. Modern statutes ordinarily require a period of notice, 30 days or a time equal to the interval between rent payments, in order for one party or the other to terminate it. 
iv. If under a tenancy for no fixed period, rent is reserved or paid periodically, a periodic tenancy, rather than a tenancy at will arises in most jurisdictions by implication  
v. If there is a hard time fitting the leasehold into the categories, tenancy at will sometimes is a catch all. 
1. Kajo Church Square, Inc. v. Walker
a. A lease which terminates upon the death of a lessee is a tenancy at will rather than a tenancy at life. 
i. Both parties need to have the option to terminate in order for there to be a tenancy at will in Texas. Cannot have a unilateral, in which one party can get out. (Mutuality of obligation) 
b. Landlord-tenant law only recognizes four types of leases. 
c. Can’t have a tenancy for life
d. Remember—not all courts are as rigid as this. Arguably, the law tries to generally honor the intention of the parties.
f. Tenancy of Sufferance
i. Arises when a tenant remains in possession (holds over) after termination of the tenancy.
ii. Common law rules give the landlord confronted with a holdover two options:
1. Eviction and damages 
2. Consent (express or implied) to the creation of a new tenancy
a. Of what sort? Depends on the jurisdiction. 
i. Majority: periodic tenancy 
ii. Other jurisdictions say a new term of years is created the same as the original term. 
iii. As to length, one view is the length of the original term with the maximum length limited in either case to one year. 
iv. Other courts base length on the way rent was computed in the original lease (limit to one year) 
iii. Usually subject to the same terms and conditions as those in the original lease unless the parties agree otherwise or unless some term or condition is regarded as inconsistent with the new situation. 
iv. Many states have adopted legislation to deal with holdovers. 
1. Some specify the length of the holdover tenancy. 
2. Others convert the holdover tenancy into a tenancy at will and provide that the tenant shall be liable for the reasonable value of use and occupation.
g. Statute of Frauds
i. Conveyances of most property interests, including a lease of more than one year, require a writing. 
1. A lease of a year or less, is enforceable orally. 
ii. However, there are exceptions. 
1. Such as reliance. 
2. Comes up again in land sales.
h. Fair Housing
i. Federal Fair Housing Act: Unlawful to discriminate on the basis of race, color, religion, sex, familial status, handicap, or national origin
1. At common law, landlords can pick whoever they wanted as a tenant and could discriminate on any basis. Not true anymore. 
2. Other than the certain categories protected, landlords can choose the tenants as the landlord wants. 
i. Subleases vs. Assignments
i. The tenants’ interest is an estate and is generally transferable to third parties. Two types of tenant transfers: 
1. Subleases 
2. Assignments
j. Two tests to determine whether a sublease or assignment: 
i. Majority—Did lessee transfer the lessee’s estate for the entire remainder of the term? 
1. If yes—assignment 
2. If no—sublease 
ii. Alternative test (minority)—Did the parties intend an assignment or a sublease?
1. The actual words used are not conclusive, although they may be persuasive. 
iii. Ernst v. Conditt:
1. “I hereby sublet the premises to Conditt upon understanding that I will individually remain liable for the performance of the lease”—Rogers.
2. Why does it matter? To what extent is Conditt responsible to the Landlord? 
a. Sublease—Conditt is not responsible to the landlord  
b. Assignment—Conditt is responsible to the landlord to pay the rent and for the removal of improvements.
3. All the interest in Rogers was transferred to Conditt.
a. Since Rogers gave it all away, it is an assignment
4. Privity of Estate in assignment goes between landlord and assignee
a. Therefore, landlord can sue assignee
k. When is sublessee/assignee liable to landlord for rent? 
i. Assignee is liable to landlord for rent because he is in privity of estate with landlord. 
1. Direct relationship between parties. 
2. Lease between landlord and initial tenant is contractual. At the time tenant is there, they are in privity of estate because he is on the land and pays rent. 
a. IF the tenant then assigns the lease to T1, now we say T1 is in privity of estate with the landlord. 
3. Privity of estate—landlord tenant relationship whereby the tenant is bound to the conditions of the lease. This exists in the original lease situation. (Only can have 1 person in privity of estate) 
4. Sublessee NOT liable (T can still go after T1 because THEY are in privity of contract and privity of estate) 
a. L may be able to evict T1 because statutes in some jurisdictions give L the right to proceed against a sublessee for unpaid rent.
ii. Sublessee/assignee is liable to landlord for rent if that person promises to pay the landlord because landlord is a third-party beneficiary (privity of contract) 
1. T1 may agree, “yes I will pay landlord” or “I will assume all obligations of the lease”, there is an argument that the landlord is a third-party beneficiary under the agreement between T and T1 and is therefore in privity of contract with landlord. The landlord can sue directly on that basis. 
a. IF in the agreement between the tenant and the sub tenant agrees to obtain all the obligations of the lease. 
b. Viewing Ernst v. Conditt under this theory, Conditt agreed to perform all conditions of the lease. The landlord is then a third-party beneficiary under this agreement. 
c. If the landlord was the third-party beneficiary, you can sue whether it is an assignment or sublease
d. NOT universally recognized in all states. 
2. Unless statute says otherwise. 
iii. In either case, assignor/sublessee (original tenant) is STILL responsible for the rent because in privity of contract with landlord UNLESS landlord agrees to release assignor/sublessee. 
1. Agreement is called a “novation”—three party agreement in which parties agree that some party will take the obligations of the original obligor. (Did not happen in Ernst v. Conditt). This is the case where the parties get into an agreement to release T. 
2. Consent to an assignment by L does not implicitly release T from his covenants
3. Check page 304 for chart
iv. Page 305 problem 4c
1. T3 is liable to L because of privity of estate (lease was assigned)
2. T2 is not liable because T2 didn’t breach the lease while in possession and did not assume the covenants in the lease (not in privity of contract or privity of estate with L at time of breach)
3. T1 is liable to L because T1 assumed the covenants in the lease (L is third party beneficiary of T1’s promise)
4. T is liable to L because T still in privity of contract (there was no agreement by L to release T when lease was assigned)
5. If T pays L, can T sue T1 or T3?
6. T3 is the primary obligor because T3 is the one who breached.  T is effectively guaranteeing T3’s performance.
7. A guarantor who pays creditor is subrogated (means steps in the shoes of) to right of the creditor to be reimbursed, so T can sue T1 and T3. T1 can sue T3.  Ask yourself who should ultimately be on the hook here?
a. T3 should be on the hook
II. TENANT’S DUTIES
a. Obligations of a tenant under a lease:
i. Pay rent 
ii. Maintain premises in reasonably good repair, unless landlord has obligation to do so under lease or implied by land 

iii. May not commit waste (such as alter the premises in any way, unless landlord consents), or remove fixtures from property (personal property that becomes attached to real property—ceiling fan)

iv.  Otherwise abide by terms of the lease (such as a “no pets” clause) 

1.  No criminal activity 

b. Remedies for landlord in event tenant fails to abide by terms of lease 

i.  Current trend—treat like other contracts 

ii.  Terminate the lease/evict—uncured material breach 

1. For example, failure to pay rent 

2. Most jurisdictions forbid self-help, such as removing tenants belongings and changing locks. Landlord must go to court. 

a. Most provide for expedited proceedings—unlawful detainer action 

3. Landlord may be allowed damages and recover rent in the future, minus the reasonable market value tenant can obtain by renting to someone else 

iii. Continue the lease and sue for damages (on premises probably) 
1. If tenant is not paying rental payments—not satisfactory 
c. If tenant surrenders or abandons the property, landlord has several options: 

i. Opt to terminate/evict and release tenant from additional future rent (or may allowed future value minus market value) (Surrender) ---- agreement between the two parties. 

ii. Leave premises vacant and sue tenant for accrued rent, subject to possible obligation to mitigate by renting to someone else 
iii. Reject tenant’s offer to surrender, relet the premises and sue the breaching tenant for any difference between rent under breached lease and what the new tenant is paying.

III. LANDLORD’S DUTIES

a. Obligations of a landlord under a lease: 
i. Commercial (business lease)—court is much more likely to uphold the express terms of the lease. 

1. More duties on the tenant, less on the landlord

2. Landlords are given freedom to dictate terms 

ii. Residential lease —viewed more traditionally. 

1. At common law—caveat lessee (lessee beware). Lessee typically responsible to keep up premises and duty to pay rent is absolute. 

2. Now, law imposes more duties for the upkeep of land. 

iii. Whether commercial or residential, the landlord has a duty to deliver possession of the premises. 

1. The landlord is obliged only to deliver legal possession, which is the legal right to possession of the premises when the lease term begins.  (American rule) 

a. Landlord gives A keys, B is residing. A has the obligation to eject B
b. Tenant’s responsibility to oust the trespasser or holdover. 

c. Tenant’s remedies are against the person wrongfully in possession. 

2. Deliver actual physical possession (English rule)—majority of US jurisdictions. 

a. Landlord would have the obligation to eject B and would be in breach of lease if failed. 
b. Upon landlord’s default, the tenant may terminate the lease and sue for damages.
c. More favorable to enact----- Majority 
iv. Landlord has the duty to abide by express covenants in lease

1. For example, any promise to keep the land in good repair 
2. If the lease silent, historically the tenant was obligation to keep it in good repair. 

v. Landlord cannot breach the covenant of quiet enjoyment: 

1. Landlord will not engage in any wrongful act or omission which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interfere with the beneficial enjoyment of the premises. 
a. Applies to both commercial and residential leases. 

b. Tenant has the right to quiet use and enjoyment of the premises, without interference from the landlord. 

vi. Landlord cannot breach the Implied warranty of habitability—in RESIDENTIAL leases, landlord warrants that landlord will deliver over and maintain throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. 

1. Landlord informed of problem; they are required to fix it within reasonable time. 

vii. Sometimes honor sublease and or assignment by lessee. 

1. Both landlord and tenant have the right to assign the respectful rights to a lease. 
viii. Landlords in residential leases also generally have a duty to make repairs.

1. Even if a lease places this duty on the tenants, courts will still find that it rests with the landlord. Landlords are permitted to engage professionals to make repairs - there is no obligation that they do so themselves.
b. Remedies for tenant: 

i. Sue for damages, like a breach of contract, and continue the lease 

ii. If sufficiently severe—Terminate the lease if failure to deliver, actual or constructive eviction, failure to accept valid assignment or sublease 

iii. Generally, cannot withhold from rent unless breach of implied warranty of habitability. 

1. Residential leases 

iv. Implied warranty of habitability, tenant has a variety of remedies—withhold rent, repair and deduct, terminate, sue for damages (sometimes including punitive damages) (including proper notice is given and a reasonable opportunity to fix the promises), rescission and reformation 

1. To residential leases, not commercial. 

2.  Greater remedies than for breach of covenant of quiet enjoyment. 

v. Sometimes specific performance might be available if damages are unavailable

IV. LIMITS ON LANDLORD’S POWERS
a. Power to disapprove of assignments or subleases 

i. Unless lease says otherwise, tenant is free to sublet or assign

1. “T may not assign or sublet without L’s prior consent” --- courts will likely uphold 

ii. Split of authority!!!!---- traditional + modern rule 
iii. Traditional (majority) rule—L had discretion to withhold consent 

1. Landlord power—have a right traditionally to restrict transfer of land. 

2. It is transferable unless the lease says otherwise
3. Restraint on alienation
iv. Newer (minority) rule—L may withhold consent only if commercially reasonable 

1. Kendall v. Earnest Pestana, Inc.

a. Adopts the newer rule. The consent clause did not give the lessor the absolute discretion to reject transfer.

i. Must be commercially reasonable. 

b. Applies equally to subleases and assignments 
c. Does NOT present the question of the validity of a clause absolutely prohibiting assignment or granting absolute discretion over assignment to the lessor. Under the restatement rule, such a provision would be valid if freely negotiated.
d. Note:  Kendall limited to commercial leases, does not address absolute “no assignments or subleases” or absolute discretion clauses

e. Denying consent solely on the basis of personal taste, convenience, or sensibility is NOT commercially reasonable.
2. The law is evolving to be more protective of tenants 
3. Facts in Determining Commercial Reasonableness: 

a. Financial responsibility of assignee/sublessee

b. Suitability of use for particular property 

c. Legality of the proposed use 

d. Need for alteration of the premises 

e. Nature of occupancy—office, factor, clinic, etc.
f. Competition with lessor’s business

4. Can’t withhold consent because the landlord is concerned with a vacancy in one of his other buildings, has nothing to do with whether T1 is financial responsible or a suitable tenant for THIS premises. 

5. Residential leases? 

a. This rule probably won’t apply, because it is your home you can be pickier with who stays inside. 

6. Policy: 

a. Favoring alienability + subleases and assignments! 

7. Old rule: once a landlord consents to one assignment, they expressly consent to all future assignments unless stated. 

a. Rst. disapproves. Must consent to all assignments

v. Policy: think about what the REASONABLE EXPECTATION OF THE PARTIES is. 

1. Consent given---expect ability to sublease/assignment 

2. Absolute prohibition---does not expect sublease/assignment 

3. If agreement had provision that says “no assignments or subleases” or “only assignment or subleases in the absolute discretion of the landlord” then reasonable expectation could be to follow traditional rule.
b. Use of self-help in evictions ---- the tenant who defaults 

i. Common law/Minority —a landlord entitled to possession could resort to self-help without fear of civil liability, so long as he used no more force than reasonably necessary (there is no breach of peace).

ii. Modern view—self-help banned (Majority); if landlord wishes to evict, he must use the judicial process (summary eviction proceedings). 

1. Residential and commercial (some courts hold only applies to residential) 

2. Courts are split about prohibition against self-help (waiver), but the Restatement view is that the prohibition cannot be contracted away.

iii. Berg v. Wiley: 

1. Was it wrongful for the landlord to use self-help by locking out Berg? YES!

a. This does not look like an abandonment case, in fact the tenant did not intend to abandon and left to remodel and the landlord was aware of this and was complaining about it, and had a history of fighting with the tenant

2. Court holds that if a landlord wishes to evict, he CANNOT use self-help. 

3. Policy for this rule: 

a. Inherent concern with keeping peace in the community. Self-help may lead to violence. 

b. Landlord may not be acting within their rights to evict a tenant. 

4. Policy against this rule: 

a. Longer timeline, more costly, etc. Self-help is quicker than judicial process 
b. Public record of eviction may be harmful to tenants who wish to obtain future leases. Self-help means there is no public record (good for the tenant). 

iv. Unlawful detainer action/summary eviction proceedings 

1. Supposedly “speedy” and allows landlord to proceed more expeditiously over the normal civil process but can take time 

c. Obligation to mitigate damages ---- the abandoning tenant 

i. What is the extent to which the landlord is required to mitigate damages when a tenant abandoned or surrendered the property? 

ii. Sommer v. Kridel: 

1. Traditional approach—the landlord does not have the duty to mitigate if a tenant surrenders the premises or abandoned the premises. Tenant owes rent according to terms of the lease. 
a. Rationales—shouldn’t be the landlord’s responsibility to go continuously find tenants. 

b. Rejected by the court.
2. Court Ruling: Court holds that the landlord had a duty to make a reasonable effort to mitigate damages when he seeks to recover rents from a defaulting tenant, such as finding a substitute tenant. 
a. Called Modern Trend
b. The burden of proof in the cause of action against the defaulting tenant falls on the landlord who must show reasonable diligence to re-let.
c. Leases are looked as contracts rather than conveyances
d. Reasonable Diligence Considerations:

i. Has to take steps to rent it out just like the other units 

ii. Must offer, advertise, show the property

iii. Did the landlord reject suitable tenants?
iv. Vacant Stock---Landlord must treat the abandoned premise as part of his vacant stock. He must make at least the same effort to rent the abandoned premises as he makes to rent other vacant units. 

iii. Policy—for landlord doesn’t have to mitigate: 

1. Encourages people to follow through with the obligations of the lease and not use the landlord as a scapegoat. 

2. Discourages breaching! 
3. Tenant cannot by his own wrongdoing impose a duty on the landlord

4. Tenant has purchased an interest in real estate 

5. Landlord should not be forced in a new relationship with a new tenant 

6. Invitation to vandalism (restatement)
iv. Policy—in favor of requiring mitigation:

1. Hardship on tenant if landlord doesn’t mitigate

2. Encourages productive use of property 

3. If landlord is allowed to just let the land sit there, not productive. 

4. Incentive on landlords to mitigate—generating income
v.  Should the obligation to mitigate damages be different in residential vs. commercial leases?

1. We should treat residential tenants more favorably than commercial tenants. 

2. It imposes more burden on a residential tenant if they have to pay rent on a unit they are not occupying. Whereas, with a commercial tenant, they probably have more knowledge and expertise, they should understand the consequences with entering a long-term lease
vi. Abandonment and surrender:

1. Surrender: agreement by landlord and tenant to prematurely end the lease. Tenant must pay for past unpaid rent but not future rent. Statute of Frauds applies – if lease was written, so must surrender. 
2. Abandonment: Occurs when tenant vacates leased property with no justification or intention of returning and defaults on rent. Understood as an implied offer to surrender, which the landlord can accept or reject.

a. Landlord’s options under traditional rule: 

i. Terminate the lease

ii. Leave premises vacant and recover all rent 

iii. Mitigate damages and recover any difference in rent 
b. Majority of jurisdictions impose a duty to mitigate.
d. Covenant of quiet enjoyment 

i. The tenant shall have the right to possession, occupancy, and beneficial use of every portion of the leased premises
ii. The original common law approach—the landlord didn’t have much obligation other than to deliver possession. 

1. The law has evolved to be more protective of tenants. 

2. Applies in both commercial leases and in residential leases
iii. Village Commons v. MCPO: 

1. Actual eviction: tenant is deprived of the occupancy of all or some part of the demised premises 

a. Eviction of some part of the premises is eviction of all the premises. 

b. Enough to hold the landlord fully responsible

2. Constructive eviction: when the lessor, without intending to oust the lessee, does an act by which the latter is deprived of the beneficial enjoyment of some part of the premises. 

a. Three elements:

i. Wrongful conduct by the landlord --- affirmative acts by the landlord that interfere with the tenant’s use or enjoyment of the premises. 

1. Inaction: wrongful only where the landlord is under a duty to act. 

a. Nuisance, common areas, disclose latent defects, furnished-dwelling rule. 

2. Acts of third parties: jurisdictions divided; some hold landlords are not responsible for the acts of third parties. 

ii. Substantial interference with the tenant’s use and enjoyment 

1. A reasonable person would conclude that the property is uninhabitable or unfit for its intended use. 

iii. Tenant must vacate in a timely fashion

1. On one hand, tenant must give the landlord notice of the defect and time to resolve the problem. 

2. On the other, this is waivable. If the tenant waits too long before vacating, she may waive the claim. 

3. There was actual eviction and constructive eviction in this case
4. Actual eviction was when landlord sent letter suggesting tenant move evidence to other places of the premise that was not exposed to water damage. By doing this the tenant was only able to enjoy part of the premise and not all of it

a. Tenant being precluded from using the full property, only partial use

b. Court says once there is actual eviction, the tenant does not have to pay rent anymore even if they stay at other parts of the premises

5. Constructive eviction was when tenant left the premise after the leaks got out of hand. This was a situation when the premise was being so substantially interfered with (the leak) that they were not getting a fair bargain for their lease so they left, which turned it into constructive eviction

iv.  T’s options upon breach of covenant of quiet enjoyment

1. Actual eviction: If there is an ACTUAL eviction even for just a part of the premises, the tenant is relieved of all liability for rent notwithstanding continued occupation of the balance (Restatement says that only abatement is available to tenant)

2. Constructive eviction: remedy for a breach of the covenant of enjoyment. (leave the premises and avoid payment of rent) 

a. A constructive partial eviction does not relieve tenant of obligation to pay rent in most jurisdictions 

3. Tenant can ALSO stay in possession and sue for damages equal to the difference between the value of the property with or without breach. (CANNOT withhold rent) 

a. Most jurisdictions allow the tenant to remain on the premises and sue for damages caused by the breach.  The degree of the breach might not have to be as substantial as required for terminating the lease and the notice requirement is not as clear.  I would guess that most of the time notice isn’t an issue because the tenant has notified the landlord of the problem and the landlord hasn’t fixed it. 

v. Should it be possible for the tenant to waive the covenant of quiet enjoyment?

1. Commercial lease —-court is much more likely to say the parties should deal amongst themselves because commercial tenants can protect themselves, so more leeway is allowed. 

e. Implied warranty of habitability

i. Hilder v. Peter

1. Traditional common law—lease was a conveyance of real property 

a. Caveat lessee—tenant took possession of the premises irrespective of their state of disrepair 

2. Today, tenants enter lease agreements to obtain safe, sanitary, and comfortable housing. 

a. Tenant is an inferior bargaining position. 

b. Wrong for the law to impose caveat lessee on residential leases
3. Court essentially held that the property was worthless in the condition and the tenant was entitled to get a refund for all the money she paid.

ii. Implied Warranty of Habitability states that in the rental of any residential dwelling unit an implied warranty exists in the lease, whether oral or written, that the landlord will deliver over and maintain throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. 

1. Cannot be waived 

2. Covers all latent and patent defects in essential facilities of the residential unit. 

a. Even if the defect is apparent at the time the tenant moves in, the landlord is obliged to make sure the premises are habitable. (no assumption of risk) 

3. Municipal or statutory housing codes may be used as guide to determine whether the warranty has been breached.
4. A tenant must give notice to the landlord if a breach has occurred, and they may either refuse rent during the period of breach, make repairs and deduct the costs from their rent, or vacate the premises until remedied.
iii. Commercial leases----the law is able to make a distinction. Does not apply. 

iv. General tips: 

1.  Residential tenant—use breach of implied warranty of habitability

a. Get more protections, such as withholding rent 

b. Don’t have to leave the premises 
2. Commercial tenant—breach of covenant of quiet enjoyment 

v. Remedies (breach of IWH): Must give notice to landlord and give chance to cure 

1. Repair and deduct costs from future rent. 
2. Tenant is allowed to withhold rent and remain on premises if there is breach. They can withhold all of it, not required to figure out worth of property. (Powerful right). Landlord cannot evict tenant during this time

a. If landlord cures the problem and someone withheld rent, the landlord can sue for whatever the reasonable value of the premises was during that time in the condition it was in. (landlord must prove property was worth something during that time). 
3. Damages based on reduction in value
a. It might be possible that T could recover all of the rent paid if there is a breach of the implied warranty of habitability.  There are a few ways to calculate damages to a tenant who stays in the apartment and pays rent. (see below) If it is determined that the conditions were so bad that the premises were essentially valueless, the tenant can get everything back and in some cases punitive damages as well.

4. Rescission (move out and terminate) or reformation (change the lease)

5. May be able to get a multitude of these. What amount of money would put the tenant in a position if the landlord had provided a habitable premise? —question to ask. 

a. Courts are pretty sympathetic to tenant especially if landlord’s conduct is unreasonable in the circumstances. 

vi. Three possibilities of damages

1. [Agreed rent] – [fair market rent of premises in defective condition]

a. Subjective because of the agreed rent. May not give too much. 

b. Most common
2. [Fair market value of premises in compliant conditions] – [fair market value of premises in defective condition]
a. How is the FMRV of compliant conditions calculated?

b. May be more or less than what the tenant is actually paying, the actual rent may be evidence but also may be like you get what you pay for (pay low get crap place), but we want a fair amount of habitability which may be worth more than lease payments and don’t want landlord off the hook. 
3. [Agreed rent] – [the percentage of rent corresponding to lease value lost as a consequence of the landlord’s breach]
vii. Illegal Lease Doctrine: a lease for premises that are subject to housing code violations that create unsafe or unsanitary conditions is illegal. (Replaced by Warranty today)

viii. Retaliatory Eviction: L cannot retaliate against T for reporting housing code violations or other issues. Stop Ls from simply evicting or harassing a whistleblower Ts. 

Module 4

I. LAND SALE CONTRACTS
a. The Statute of Frauds
i. Contracts for the sale and purchase of real property must be in writing in order to be legally enforceable. 
1. Necessary for sales and leases longer than one year 
2. Writing containing essential terms with reasonable certainty, signed by the party to be charged 
3. Whiting out and tearing up is not effective in real property transaction. Once there has been a conveyance, the only way to undo it must be through another conveyance. 

a. You can orally rescind the contract only before the property has been transferred.
4. Remember, neither recording nor consideration is required for a valid conveyance. 

a. BUT may become a later issue for recording acts. 
ii. Minimally three requirements for satisfying the Statute of Frauds: 

1. Signature—A memorandum of sale must be signed by the party to be bound 

2. Description—Describe the real estate covered by the contract

3. Price—State the price.
iii. Exceptions to the statute of frauds: (oral contracts enforceable) 
1. Part performance 

a. Allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement.
b. Reliance must corroborate existence of contract; a court might say that justice requires enforcement of contract even though there is no sufficient writing.  
c. Acts held to constitute part performance vary from jurisdiction to jurisdiction. 
i. Buyer takes physical possession of land

ii. Buyer pays all or a substantial part of the purchase price

iii. Buyer makes substantial improvements 

2.  Estoppel 

a. Applies when unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other to seriously change his position in reliance on the court
3. The partial performance/estoppel exceptions normally require some evidence corroborating the existence of the contract, such as an admission by the breaching party.  If there is no such evidence here, the contract is likely unenforceable
a. Either the reliance must corroborate the agreement OR one party must make an admission. 

4. Estoppel/part performance rule applies ONLY IF specific performance is the only way to avoid injustice. 

iv. Hickey v. Green: 

1. Can the oral agreement for the sale of land between Hickeys and Green be specifically enforced because the Hickey’s relied on the agreement in selling their home? 

a. There was enough here to go forward, and the statute of frauds is NOT a defense in this case. (remanded) 

2. RULE: A contract for the transfer of interest in land may be specifically enforced notwithstanding failure to comply with the statute of frauds IF it is established that the party seeking enforcement, in reasonable RELIANCE on the oral contract and on the continuing assent of the party against whom enforcement is sought, has so CHANGED his POSITION that injustice can be avoided only by specific enforcement.
3. Here, Hickey relied on the oral agreement by putting his house up for sale and selling it to someone else. Seller admits there was an oral contract, so court isn’t worried about evidence that there actually was an oral agreement between the parties AND hickey relied on the oral agreement when he sold his home.
4. Generally speaking, there needs to be some type of proof that there was an agreement. 
a. The reliance must generally corroborate the existence of the contract, or there needs to be some proof. 

b. Marketable Title
i. Marketable title—a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay for fair value
1. IMPLIED obligation in a contract of sale of land by the seller to deliver marketable title to the buyer. 

2. If not, the buyer is entitled to RESCIND the contract. 

3. Good title—title not subject to reasonable doubt. 

a. Buyer does not want to buy a lawsuit.
4. NOT THE SAME AS MARKETABLE TITLE UNDER TITLE INSURANCE.  
5. Test: would a reasonable, prudent, and intelligent person guided by competent legal advice be willing to pay fair value for such title? 

ii. Lohmeyer v. Brown: 

1. In this case, there was a zoning violation and a violation of a restrictive covenant. 

2. Court holds that violations were enough to render the land unmarketable because they hold potential for litigation. We don’t want the buyer to buy a lawsuit! 

3. Here, both covenant and restrictions were violated and that was the problem! The buyer was allowed to rescind the contract in this case
iii. Circumstances that render title unmarketable: 

1. Private restrictive covenants (land use restrictions) 

a. EXISTENCE of a private covenant restriction makes title unmarketable unless buyer waives it. 

b. Whatever is on the record, the buyer is agreeing to waive. --- do a title search! 

2. Zoning violations 

a. Mere existence of a zoning ordinance (if not violated) does NOT make title unmarketable. 

b. MUST BE VIOLATED. 

c. Can’t waive it because government rule. 

3. Adverse possession 

iv. Split of authority on the question of whether obvious easements or those known to the purchaser render title unmarketable. 
1. MAJORITY: Any kind of easement or encumbrance does make land unmarketable even though the buyer knows about it.  

a. Unless the contract is disclaiming these things, title is unmarketable.
b. Policy: inquiry of mindset is hard. You don’t know your rights, even if easement is visible. Certain rule. 
2. MINORITY: if the easement is visible, title is not unmarketable. 

3. WHEN IN DOUBT: The safest way for the seller to deal with that is to make it clear in the contract that buyer agrees to take subject to all matters of record.
a. Puts the burden on the buyer to check the record. 

b. Specify in the contract the problems, if the buyer purchases anyways, the buyer is waiving exceptions. 
c. Equitable Conversion
i. If there is a specifically enforceable contract for sale, prospective buyer is deemed to have equitable title when the contract was executed. Seller’s right to purchase price is deemed a personal property right. 
1. Legal title does not change hands until the closing. Gap in time between when contract is entered into and when it closes. 
2. During that time, the buyer has equitable title. This is a real estate interest and can be specifically enforced. 
ii. Inheritance: 
1. If the seller were to die before the transaction closed, we have to see who has a right under the seller’s will to the seller’s PERSONAL property. 
2. If equitable conversion has occurred—the seller’s interest is personal property, and the buyer is treated as owner of the land
3. Buyers’ heirs—right to land 
4. Sellers’ heirs—right to money (personal property) 

iii. Split of authority on risk of loss: 
1. Traditionally, risk of loss was on the buyer that had equitable title if damage to premises before closing. 
2. Now, modern trend is to say the risk is on the seller if the seller is in possession of the property at the time.
3. Normally, the contract deals with it. 
4. Courts typically require the seller who has insurance to credit the proceeds to the buyer so that the seller is not unjustly enriched by the calamity.
d. Seller’s Duty to Disclose
i. Misfeasance v. Nonfeasance: 

1. Misfeasance: fraudulent or material misrepresentation upon which party is justified in relying (lying, fraud)
2. Nonfeasance: failure to disclose material fact

3. Traditional rule: Misfeasance could result in recission of contract, nonfeasance could not (caveat emptor)
a. Still a split of authority ---- jurisdictions will put different duties on what the seller has to disclose. 
4. Modern Duty to Disclose

a. Modern rule: failure to disclose latent, material problems can result in recission of contract.

i. This is about the CONDITION of the property. 

ii. If the seller knows of facts materially affecting the value or desirability of the property 

1. Objective test for material fact: whether reasonable person would attach importance to the information 

2. Subjective test for material fact: whether defect affects the value or desirability of the property to the specific buyer 

iii. Only goes to facts of what you know

1. Differs to implied warranty of quality for a new house, which guarantees it is in new condition

iv. If the facts are known or accessible only to seller

v. And if facts are not known to or within the reach of the diligent attention and observation of the buyer 

5. Stambovsky v. Ackley

a. Facts: house was haunted with ghosts and buyer did not know. After finding out he wanted to rescind his buy agreement because he realized the value would be lower and harder to sell if haunted

b. Trial court held that there was no affirmative right to disclose “haunted” reputation (caveat emptor).

c. Appellate court held that there is an EXCEPTION to caveat emptor when fairness dictates. 

i. Does not accept “as is” clause. 

1. Usually, the seller is making no warranty of quality with regard to the condition under this clause. 

2. BUT this kind of disclaimer does not affect the obligation of the seller to disclose certain material facts. 

ii. Seller created the reputation condition. 

iii. The problem of this reputation is that the buyer may have a hard time reselling the house in the future —question of materiality.

d. Rule: where the condition has been created by the seller and materially impairs the value of the contract and is within the knowledge of the seller or unlikely to be discovered by a purchaser exercising due care with respect to the subject transaction, non-disclosure constitutes a basis for rescission as a matter of equity.
6. Johnson v. Davis

a. The court rules in favor of the Davis’, in theory of misfeasance because there was a formative misrepresentation about whether or not there were leaks on the roof. 

b. RULE: Where the seller of a home knows of facts materiality affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer. 

c. Essentially, there is an affirmative obligation to disclose in CA. This is the modern rule. 

d. This case is a classic example of the duty to disclose. However, the duty to disclose is a factual question. In real life, research the law of the state you are in to understand what needs to be disclosed
7. “As is” clause and Builder’s warranty 

a.  As is—means no warranty by seller but does not absolve from failure to disclose. 

b. Usually, sale of used house is “as is”. Does NOT absolve seller of obligation to disclose.  
c. Upheld if defects are reasonably discoverable and there is no fraud. If there is a fraudulent concealment, buyer not bound by “As is” clause. 

d. Builders of new homes provide an implied warranty of quality, scope depends on state

8. Merger: when buyer accepts deed he is deemed to be satisfied that all contractual obligations have been met and can no longer sue on promises of contract not included in the deed (with which it merged) – exceptions: fraud or contractual promises deemed collateral to the deed, traditionally and a LOT today because the doctrine is out of favor 
a. Must now sue for warranties given in the deed. 

b. EXAMPLE: The contract for sale between A and B indicated that there could be no exceptions to the covenant against encumbrances, but B accepted the deed containing the exception to one easement. After the deed is delivered the contract for sale is merged into the deed so that the covenants in the deed control questions of title. B cannot sue for the contract. 
9. “Time is of the Essence” Clause

a. Means that parties will be held strictly to time constraints set forth in the contract

i. Failure to perform in time allows other party to terminate or rescind contract 

b. In real estate, there is time is of the essence—if you miss the deadline by ONE day, the contract can be terminated. No question of whether one day is material. 

c. This can be waived, and often is.
d. If NO CLAUSE, failure to perform within timeframe doesn’t necessarily mean other party can call it off – maybe some allowance for delays 
10. Implied warranty of quality: 

a. Common law—caveat emptor

b. Majority of jurisdictions now hold that an implied warranty of quality or skillful construction exists in contracts for the sale of homes by builders, developers, or other merchants of housing.

c. Not strict liability ---- the defendant is liable only if he failed to exercise the standard of skill and care customarily exercised by similar merchants. 

d. Most courts hold it applies only to significant defects

II. DEEDS
a. A deed is a mechanism by which title is transferred from seller to buyer. 

i. “signed, sealed, delivered” 

b. Requirements of all deeds: 

i. Customarily recites consideration 

1. Raises the presumption that grantee is bfp for value 

ii. Must describe property transferred 

1. Legal description

iii. Must meet formal requirements of jurisdiction 

iv. Must be delivered 

c. Deeds contain covenants in them that allow for recovery to a buyer. Whether the buyer can recover depends on the type of deed and covenant contained in the type of deed used.
i. Merger ---- must sue on the deed itself. Cannot rely on warranties in contract for sale that had to do with title matters. (sometimes, courts will ignore). 

ii. Has to do with title issues mostly. 
d. Three types of deeds:

i. Quitclaim deed—grantor giving up (quitting any claim) whatever rights grantor has but is not making any other warranties with regard of the title to the property. 

1. Handing over the property “as is” without warranty.
2. Used in situations where husband and wife are selling property and it is in wife’s name so there is question of how much interest husband has so buyer will ask him to do quitclaim deed to show it is not in his name 
3. LEAST PROTECTIVE --- worst one a buyer can hope for. 

4. Not promising he has good title to convey. 

5. When the buyer accepts the quitclaim deed, the buyer is waiving upon the right to insist upon marketable title. (subsequent writing is deemed to control) --- because of the merger doctrine!
ii. Special warranty deed, sometimes called “grant deed”—a deed whereby the grantor is warranting only that the grantor hasn’t conveyed property to anyone else or hasn’t created any encumbrances to the property. --- NOT responsible for what went on before him by his predecessors in interest. 
1. The grantor is not really making any promises about anything that happened before the grantor took title to the property.
2. Only saying grantor is not a dirty dealer and did not create any encumbrances/try to transfer to anyone else.  
3. Contains warranties only against the grantor’s own acts but not the acts of others. Thus, if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is NOT liable
iii. General warranty deed—grantor makes six covenants to grantee on behalf of himself and his predecessors in interest. (MOST PROTECTIVE) 
1. Present Covenants: (breached/not breached at time deed is delivered—SoL begins to run)

a. Covenant of seisin —the grantor is saying that the grantor has title to the property that is being transferred. He owns the land he is conveying. 
b. Covenant of right to convey—grantor have a legal right to convey

i. Sometimes a person with seisin does not have a right to convey, like in a trust situation. --- trustee can’t give general warranty deed. 
ii. Normally the covenant of seisin and the covenant of right to convey go hand in hand

c. Covenant against encumbrances 

i. At closing, grantor is saying there are no encumbrances to title of the property other than what is described in the deed itself or is otherwise disclosed to the grantee
1. Easements, any mortgages, etc. 

2. Future Covenants: (not breached until the grantee/his successor is evicted from the property or disturbed in possession ---- go into the future and bind the heirs of the grantor and run to the benefit of the grantee.)

a. Covenant of general warranty

i. Grantor is saying that grantor will defend against any lawful claims and will compensate the grantee for any loss that the grantee may sustain through the assertion of a rightful claim. 

b. Covenant of quiet enjoyment 

i. Grantor promises that grantee will not be disturbed in possession by a third party’s lawful claim of title. 

ii. Very similar, sometimes merged to some extent with covenant of general warranty (general warranty often omitted because of similarity) 

iii. Grantor is saying that if someone in the future comes along saying they have superior title and turns out they do, the grantor is saying I’ll indemnify you and hold you harmless from any damages that result from that action
c. Covenant of further assurances

i. The grantor will take any necessary steps in the future to make sure indeed the grantee is able to obtain proper title. 

ii. Maybe problem with OG deed or typo. The grantor is saying if there is a problem like that, I’ll fix it
e. Brown v. Lober:

i. Conveyance by general warranty deed. Brown later finds out he only owns 1/3 of mineral rights. He sues for breach of covenant of quiet enjoyment. 

1. Couldn’t sue under covenant of seisin because the SoL had run. (It is a present warranty) 

ii. Court held NO BREACH of covenant of quiet enjoyment.

1. Buyer was able to enjoy the property so in this case court said there is no breach of covenant enjoyment because it is not being exercised 

iii. Rule: the mere existence of a paramount title does not constitute a breach of the covenant of quiet enjoyment – there has to be an assertion of adverse title, which is required for constructive eviction. 

f. Knowledge of an encumbrance: 

i. There is some question about whether apparent easements that are visible or known are included within the covenant against encumbrances.
ii. General rule: a private easement that is a burden on an estate that diminishes its value is a breach of the covenant against encumbrances, regardless of whether grantee had notice or it was visible and notorious
1. Exception of public easements that are apparent and in their nature permanent. 
2. Unless the easement is excepted in the deed. 
iii. Other view: if the encumbrance is open and notorious at time of conveyance it is not a breach
g. Title warranties 

i. Future covenants run to the grantee’s heirs and assigns (along with the grantee). If the grantee transfers to someone else and there is a problem, the future grantee can go after heirs and assigns of the grantor. 

ii. Damages limited to price received by grantor. (Whatever warrantor got, that is the most the damages will be). 

iii. Title warranties are not so important today—better to get title insurance

1. If problem comes up, go after title insurance. 

iv. This is because when you are trying to go after heirs/estate, you have to find them, and they need money. Good luck with that
h. Delivery: 

i. To be effective, deed must be delivered with intent that it be PRESENTLY effective

1. Can be by physical handing over or by words indicating grantor is presently bound by the deed 
2. NOT that it is effective in the future 
3. IF “Here is the deed for you to have when I die” -----WILL, not deed! 
ii. Typically, delivery is through escrow, deed handed to escrow agent who will transfer and record upon deposit of purchase price 

iii. Presumptions Involving Delivery

1. Deed presumed delivered if grantee in physical possession (if the grantee can show the deed) 
2. Deed presumed delivered if deed is recorded 

3. Presumptions can be rebutted 
a. The grantor could rebut the presumption of delivery maybe arguing the deed was stolen from grantors office. However, they have the burden of proof. 

III. MORTGAGES
a. Purpose of Mortgage: 

i. To provide security to a lender who is interested in extending credit—to enable the borrower to purchase the property in question, which is used as security or for a loan for other purposes. 

1. If the loan is being used to purchase the property with the mortgage—it is a purchase money loan. 

2. Home equity loans—secured by the equity that the borrow has in the borrower’s home, with the money being used for many purposes. 

ii. The borrower grants an interest in the property to the lender to secure the loan. 

iii. The property serves as security, giving assurance to the lender that there is something to foreclose on if the borrow defaults on payments. 

iv. If the property is worth the amount of loan or more, then the lender will be fully secured and repaid in full. If not, there might be a deficiency 
b. Types of financing arrangements: (Depends on jurisdiction)

i. Mortgage—with or without power of sale depending on the state (non-judicial). 

1. In some states, the lender can foreclose on the property in the event of default without going to court. In other states, the only way to foreclose is going to court. 

2. Title theory of mortgages—lender holds title to property until loan is paid off (lender takes legal title in the land)
3. Lien theory of mortgages—borrower maintains title with the lender having a lien to secure repayment of the loan. (borrower keeps legal title) 

4. IMPORTANT FOR JOINT TENANCY! 
ii. Deed of trust (CA)

1. Has the power of sale 
2. Property is held in trust by a trustee, who will then sell the property if the debtor defaults. 
a. The title is held by a trustee until such time as the loan is paid back and then title reverts back to the landowner.
3. Essentially treated as a mortgage. 

a. Because this acts like a mortgage, courts will treat it like a mortgage and will require the procedures of a mortgage.
4. This means that the Bank must sell the property according to the procedures of the relevant jurisdiction. If the deed of trust has a power of sale and it is permitted by the jurisdiction, Bank may sell Whiteacre without going to court. In some jurisdictions, however, the only way to foreclose is to do it through a judicial proceeding.  
iii. Equitable mortgage—looks like a sale, but really for security. 
1. Borrower maintains right to buy the property back by paying off the loan. 
2. Treat it like a formal mortgage 

iv. Installment land sales contract/rent to own—the seller/lender retains title to the property pending payment of what is owed. Once buyer pays price in full, the lender transfers title to the borrower/buyer. Can look like lease.
1. Treated like actual mortgages
2. Who retains the title in the meanwhile? Seller or lessor. 

3. Horne v. Harbour Portfolio (ex. Of how they can be taken advantage of)
a. Reverse redlining – a Lender targeting a community, typically a lower income minority community, with unfair lending practices – potential for judicial remedy:

b. P demonstrated: Lending conditions that are unfair and predatory That were either intentionally targeted at a low-income community or had a disparate impact on a low-income community

c. D filed a motion to dismiss which was denied and then settled. 

d. Unfair “contract for deed” arrangements were reworked into appropriate mortgages. 

e. For those that had property forfeited, they received a cash settlement. 
f. Policy: 

i. This may lead to negative effects on people who would not otherwise be able to buy a house, because the installment land sale companies may not want to do business with them. 

ii. On the other hand, we don’t want people to suffer forfeiture. 

g. Redlining/reverse redlining: 

i. Studies show that people who live in neighborhoods predominantly occupied by people of color have a hard time of getting a loan through the mortgage process.
c. Murphy v. Fin Dev Corp: 

i. Foreclosure Sale, the only bidder was the lender. Lender sells to a bfp, flipping the property for more. 

ii. The court held that the bfp had legal title and did not set aside the sale but awarded damages to the Murphy’s. 

iii. Lender must exercise good faith and due diligence in obtaining a fair and reasonable price because they have a fiduciary duty to the borrower. 

1. Additional requirement on lenders outside of statutory duties. 

2. In situations where the sale is worth less than the loan, courts might impose these duties^. 

iv. Options for lender: Consider setting upset price that must be bid or postpone sale, advertise sale where real estate ads are typically placed, use a real estate agent 

1. Upset price—-determine what a fair amount of price might be.
2. We don’t necessarily award the difference between fair market value and sale price, but rather a fair value (something less than FMV because it is a foreclosure sale)

v. Policy: 

1. This approach may disincentivize lenders, they don’t want risky mortgages.  

d. Problems with Foreclosure Sales

i. Lender can use credit for the bid; everyone else has to pay cash. This may deter other people from bidding, and less amount of money to the sale. 
ii. Notices of sale are generally only statutorily required to be placed in legal periodicals (limited circulation and no publicity)

iii. Purchases are concerned about getting good title

iv. Hard to inspect property prior to sale 

v. Don’t necessarily bring forward the fair market value of property that could be obtained through a normal real estate sale
e. Remedies for Defective Sales
i. Overturn the sale (improper procedure, unconscionably low price)

ii. Sometimes borrower can redeem after sale

iii. Recover damages resulting from failure to hold proper sale

f. Another Way to Protect Borrowers
i. Deny deficiency judgments after foreclosure

ii. Many if not most properties foreclosed upon are worth less than the amount of the debt

g. Lo v. Jensen: 

i. RULE: Where two otherwise ready and willing competitive buyers combine in restraint of competition and in violation of the law, resulting in artificially low price which amounts to unfairness to the defaulting owners, the sale may be set aside so that a new sale can be held, and the owners can seek to benefit from competition. 

ii. In this case, they violated the statute AND there was improper procedure. 

1. The two competing buyers worked together to get the price for a lot cheaper. Eliminating competition

iii. A low price, in and of itself, can justify overturning a sale. (Restatement of property) 

1. “Grossly inadequate/shocks the conscience” 

2. Less than 20% of fair market value. 

3. What is grossly inadequate? Difficult question
h. Six Angels Case:

i. Property estimated to be worth 100k was sold at 10k. The sale was upheld, because “mere inadequacy of price absent some procedural irregularity is insufficient to set aside a non-judicial foreclosure sale”.
1. It sold for 10k because the creditor mistakenly set bid starting price at 10k instead of 100k

2. Proper statutory procedures for the sale were followed

ii. In CA, not enough for it to just be a low price. 

iii. Rare case. 

iv. Policy: 

1. Mortgage law seeks to prevent forfeitures. 

2. Certain procedure. As long as it follows the rules, it is OK. 

IV. TITLE RECORDING
a. Purpose of title recording systems: 

i. Public record of land titles —anybody can search the record to see who owns land in the county in question
1. Allows for buyer of property to be more confident when buying property. 
2. Title assurance to know who owns the property in question. 
ii. Preserves in a secure place important documents relating to land titles. 

1. Can be used as evidence in court cases without producing original documents 

2. Examples—deeds, mortgages, lis pendens (notices of pending action, recorded because someone is litigating title of land to put people on notice of claim) 

iii. Protects purchasers for value and lien creditors against prior unrecorded interests

1. You want to know if the person selling it actually owns it. 

2. Gives assurance to purchasers
iv. Recording system protects bona fide purchasers for value without notice of prior interests. 

b. Three types of indices 

i. Grantor/grantee

1. Each recorded document shows the person granting the interest in real estate and to whom the interest was granted. 

2. Most common. 

3. Search requires meticulous, time-consuming work. 

ii. Tract 

1. The land in the county in question is divided up into segments called tracts. 

2. If a searcher wants to see transfers of land within that tract, look up the tract number. 
3. Title insurance uses this
iii. Torrens system 

1. A landowner can obtain a certificate of title regarding real estate in question that identifies all claims to the real estate. 
c. Types of recording statutes:

i. Normal rule: first in time, first in right (ALWAYS ANALYZE FIRST)

1. Nemo dat--- one can’t sell what one doesn’t have. Once the owner of property has sold the land, they can’t sell it anymore and if they do try to sell to someone else, that subsequent purchaser doesn’t get any rights to the property.

2. Remember: equitable conversion doctrine makes the first buyer the equitable owner 

3. EXCEPTIONS to normal rule:

a. Claimant who has priority under state’s recording system

b. Claimant wins under “shelter rule” 

i. A grantee from a bona fide purchaser is protected as a bfp, even if the grantee would not otherwise qualify as a bfp. 
1. PROTECTS the ORIGINAL bona fide purchaser in the ability to convey property. 

2. Under the shelter rule, a subsequent party may be able to step into the shoes of a previous grantee and argue that the previous grantee could have validly used a recording act in order to defeat a previous claim. The shelter rule may be used despite the fact that a subsequent party may have had actual knowledge.
3. 11/1–O conveys purpleacre to A (no recording)

4. 11/2–O conveys purpleacre to B, a bona fide purchaser, who records 

5. 11/3–A learns of O’s fraud and widely publicizes it 

6. 22/4–B conveys purpleacre to C, who has learned of O’s fraud 

7. C is “sheltered” under B’s priority over A and wins
ii. Race system 

1. In a contest between 2 purchasers for value, the first to record wins! (Race to county recorder’s office) 
a. Mindset doesn’t matter. 
2. Example: 

a. 11/1–O conveys purpleacre to A for value 

b. 11/2–O conveys purpleacre to B for value, B knows of the deed to A

c. 11/3–B records its deed 

d. 11/4–A records its deed 

e. B WINS! B recorded first and purchased for value 

3. Why have race-system? 

a. A race system is simple and certain. It protects the integrity of recording system. 

iii. Notice System: 

1. Subsequent bona fide purchaser who takes without notice of third-party interests in land prevails, regardless of whether he records.  

a. The last bona fide purchaser to take wins. 

2. Example: 

a. 11/1–O conveys purpleacre to A for value 

b. 11/2–O conveys purpleacre to B for value, B is a bona fida purchaser and has no notice of A’s interest 

c. 11/3–A records A’s interest 

d. B WINS—at the time B purchased, A’s interest was not in record and B had no notice of it. 

e. Doesn’t matter if B recorded or not or when he did. 

iv. Race-Notice System: 

1. Bona fide purchaser can win but ONLY if that bona fide purchaser records first

a. A subsequent purchaser for value who takes without notice of third-party interests in the land prevails only if he records before the prior instrument is recorded
2. Example: 

a. 11/1–O conveys to A for value 

b. 11/2–O conveys to B for value, B is a bona fide purchaser, without notice of A’s claim 

c. 11/3–A records A’s interest 

d. 11/4–B records B’s interest 

e. A WINS—A recorded before B did. 

f. In order for B to beat A, it must be without notice of A’s claim AND must record first. 

3. Policy—encourages recording
v. KEEP IN MIND CIRCULAR PRIORITY!!! 

1. Example: 

a. O gives to A (no recording) 10k

b. O gives to B (ACTUAL NOTICE, RECORDS) 14k

c. O gives to C (didn’t know about A but should’ve known of B under RECORD NOTICE) 5k
d. 20k in the pot, how do you divide? 

i. A didn’t record, he’s the worst. 

ii. C is on constructive notice, should have known. He only expects a 5k mortgage, so he gets 5k.

iii. B is on notice of A, recorded. B only expects to get what’s in the pot minus A’s interest --- 20k-10k =10k. 

iv. A gets whatever is left, 5k. (last because he didn’t record)

2. ANALYSIS: First analyze who has priority over whom. Then, identify there is a circular priority and why. Then conclude why you think who should get what and why. 
d. Bona fide purchaser 

i. Purchaser
1. “Purchaser” includes any person who acquires an easement, lease, lien, mineral interest, mortgage, restrictive covenant or other possessory or non-possessory interest. (Applies broadly, any person who acquires an interest in property) 
2. If someone does not pay value for the land then that person is a mere donee and not a valid bfp and cannot use a recording act. 

a. Can’t be someone who gets it under will or intestate succession.  

ii. For value 

1. More than nominal consideration of 1/2/5 dollars 

2. Exactly how much value should be given is subject to debate 
iii. Without notice of prior interest 

iv. The law likes them and wants to protect them. -----This is because we want to protect freedom of commerce. 
e. Four types of Notice: 

i. Actual notice— cannot qualify as bona fide purchaser because they actually and literally knew about the other interest. 
ii. Record notice—on notice of what can be found in proper search of records, because it is in the chain of title (constructive notice)
iii. Inquiry notice—suspicious circumstances of the land where a reasonable purchaser should inquire further. (constructive notice)
1. For example, a purchaser sees someone is living on the land. The purchaser should ask further why that person is on the land. If inquiry would disclose prior claims, then we would say the purchaser is on notice

iv. Imputed notice—based on whatever relationship someone has with the person who has knowledge of prior claim. 

1. Example—organization with a principal in charge, with agents working with principal. If the agent is aware of claim to property, then the principal has imputed knowledge of the claim. 

2. Another example is a partnership
f. Recorded documents that may be deemed to be ineffective against subsequent purchasers:

i. Lacking proper description of the property (Luthi) 

ii. Lacking proper authentication/does not follow proper procedure (Messersmith) 

iii. Chain of title problems 

iv. Document that contains incorrect name of grantor/grantee or name is misspelled 

1. Misspellings might be ignored under “idem sonans” principle if improperly spelled name sounds like the correct name (e.g. Brian Hull vs Bryan Hull)

2. But sometimes strict accuracy is required 
v. Forged deeds
1. A forged deed is void. 

2. A grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged.

3. On the other hand, a deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor. 

a. As between two innocents, the law places the loss on the person who caused the loss (grantor).
g. Luthi v. Evans: 

i. Whether or not the recording of an instrument of conveyance which uses a “Mother Hubbard” clause to describe property being conveyed constitutes CONSTRUCTIVE notice to a subsequent purchaser? 
1. Mother Hubbard----when someone assigns all their interest in property. 
ii. NO record notice. It is valid between the parties of that instrument BUT didn’t put the subsequent buyer on notice. 
1. Insufficient description of the other lease at issue in the assignment that was recorded. 
2. The description in the recorded document must be enough so that somebody is put on notice. 
iii. Under regular nemo dat, first in time and first in right. BUT, when applying recording law, the subsequent purchaser would prevail because he was not on record notice of the Owens assignment to Tours. 

iv. LUTHI RULE: document should describe the land conveyed with sufficient specificity so that the specific land being conveyed can be identified. 

v. Some jurisdictions adhere to the GENERAL RULE: purchaser is on constructive notice of record even if not properly indexed. 

1. If the person obtaining the interest properly describes the property, even if the recorder screws up and doesn’t record the document, subsequent purchasers are deemed to be on notice of that

2. Not all jurisdictions agree to this, including California. (Subsequent purchaser will be protected if the document is not properly recorded) 

3. Similar to first in time, first in right principles. 
h. Messersmith v. Smith: 

i. Issue: Does a title instrument that was not recorded according to statutory requirements provide constructive notice of the transfer to a subsequent purchaser? 

1. O gives to A, who does not record. 

2. O gives to B, no notice, records with defect (improper deed). 

3. B gives to C, no notice of A. 

ii. Holding: NO. 

1. B’s deed is not recorded, and therefore C is not a “subsequent purchaser in good faith whose conveyance is first recorded” (race-notice) 

2. General rule—the recording of an instrument affecting the title to real estate which does not meet the statutory requirements of the recording law affords no constructive notice and is not considered recorded. 

3. IMPROPER DEED = NOT RECORDED  

4. Make sure any document that is recorded is recorded according to the requirements of the jurisdiction in order to be effective against subsequent purchasers. 
5. To be protected from a recording act, you must show you satisfied the requirements! 

6. First in time first in right: A would win

a. Nemo dat principle: O no longer has it after conveying it to A. Conveyed B something she did not have

7. Race-Notice Jurisdiction: an unqualified purchaser could take over if they record first

a. C was first to record so he can say he was not on notice and first to record

b. Court said it does not matter because the O to B deed was defective since it was not properly notarized since it was done over the phone not in person so B to C deed was handing over something B did not have

8. In order for C to claim protection, he has to trace it back through perfectly recorded deed. Since O to B was not properly recorded and C heavily relied on it, C was unable to prevail on the recording acts 
iii. CONTRAST: 

1. O gives to A through defective deed, A records. 

2. O gives to B, who records. 

3. Majority rule: 
a. When the defect does not appear on the face of the acknowledgment, the deed imparts constructive notice, but if the defect is patent, the deed does not give constructive notice. 

i. If you have a deed that seems ok, seems fair to say that is sufficient notice. 

ii. Under majority view B is on notice

iii. If you do a search and see it, you are on notice even if it is defective
i. Types of chain of title problems: 

i. Four ambiguous situations in which a document may be recorded in the literal sense that it is physically located in the recorder’s office but may be difficult or almost impossible for title searchers to find. 
1. In this situation, the question is—whether physical recordation of the documents should equal legal recordation, such that the document is held to provide constructive notice to subsequent purchasers? 
ii.  (1) prior document recorded too early 

1. Most courts hold that a document recorded before the grantor obtained title is not in the chain of title and therefore is not legally “recorded” and does not give notice.
2. Unreasonable burden on title searchers to look through grantor-grantee index. 
3. Example: 

a. X owns Blackacre. 

b. 2014–O with no rights to Blackacre, deed title to A. A records. 
c. 2015–X deeds Blackacre to O. O records 

d. Under “estoppel by deed”, A would now own Blackacre if deed was a warranty deed. (between A and O) 
i. Once O obtains title to Blackacre, O is estopped from denying that A owns it. It automatically passed to A. 

e. 2016–O deeds Blackacre to B. B records. 

f. Is B on notice of O to A deed? 

i. B is not on notice of O to A deed, because it was deeded when O did not have title to Blackacre
ii. The deed from O to A is not going to pop up in the title search. B is not going to search the title prior to 2015 for anything, because O did not have it until 2015. 
iii. As long as B is a bfp, he wins in both a notice and race-notice jurisdiction. 

1. The fact that A recorded does not matter, it is null and is not recorded in this chain of title. 

4. Estoppel by deed: when a grantor has purported to sell land without first owning it. 

a. If the grantor subsequently acquires title that he previously wanted to transfer, the earlier grantee gets title. 

b. The grantor is estopped from denying the validity of that transfer if he subsequently acquires the interest he purported to convey. 
iii. (2) prior document recorded too late 

1. The issue is whether a prior deed from an owner recorded after a later deed from the same owner gives constructive notice to subsequent purchasers from the grantee of the second deed. 

2. Sort of the opposite situation as the shelter rule. 
3. Example:

a. O deeds to A, does not record. 

b. O deeds to B, knows of conveyance to A. 

c. B records 

d. A records (TOO LATE) 
e. B conveys to C, a bfp 

f. C records 

g. Is C on constructive notice of O to A deed? 

h. Put yourself in the position of C in this case. C is purchasing from B, so C is looking for what B is conveyed. 

i. C looks back to see when B got Blackacre. After that, C would look for whether B conveyed the property after that time. C is NOT going to be looking at what O did. 

i. Thus, O to A deed is not going to pop up. 

j. C is not on record notice of O to A deed. C wins
iv. (3) The wild deed 

1. A deed from someone that is not in the chain of title. It is incapable of giving notice of its contents to anyone. It will not be found in a routine title search and is as if it was never recorded at all. 

a. Example: 

i. O to A, doesn’t record. 

ii. A to B, records. (WILD DEED) 

iii. O to C, records 

iv. Between C and B, C wins, because wild deed and C is not on notice. 

1. In both a race and race-notice state.

a. Because grantor has to record first to make it a valid transfer

2. Board of Education v. Hughes: 

a. Facts: 

i. 5/17/1906–hoerger delivers deed to a lot to Hughes, name of grantee is left BLANK, receives 25$. 

ii. 4/27/1909–hoerger delivers to Duryea and Wilson quitclaim deed to the same lot for 25. 

iii. 11/19/09–duryea and Wilson deliver to B of E warranty deed for same lot. 

iv. 1/27/10–B of E records deed from duryea and Wilson (wild deed—grantor not in the recorded chain of title) 

v. 12/16/10–Hughes fills in name on deed from Hoerger, records. (becomes subsequent purchaser) 
vi. 12/21/10–deed from hoerger to duryea and Wilson recorded
b. Holding: 
i. The deed from Hoerger to Hughes was operative and valid. He became a subsequent purchaser when he added his name on the deed. 

1. The deed does not become operative (it is void) until the grantee’s name is in it. If the grantor had given express or implied authority to fill in the name in the deed, the grantee can fill in their name to make deed effective. 

ii. The wild deed to B of E did not give notice to Hughes and he ended up winning
iii. Is duryea and wilson responsible for hoerger’s shady dealing? (Hoerger is the one who caused this entire problem) 

1. Special warranty—they have no responsibility 

2. General warranty—they are responsible for that.
c. Rule: 

i. Wild deeds are not considered effective.

1. If you want to be protected by the recording laws, you should make sure the chain of title has been recorded all the way through. 

2. A property owner does not have proper notice unless the interest is recorded in the chain of title

v. (4) Deeds from a common grantor

1. Example: 

a. O owns Blackacre and whiteacre. 

b. He conveys Blackacre to A by a deed but also transfers an easement to A over whiteacre. 

c. A records the deed to blackacre. 

d. O conveys whiteacre to B, a bfp who has no notice of the easement over whiteacre to A. B records. 

e. Issue—does the deed of Blackacre from O to A give constructive notice to purchasers of whiteacre? 

f. Split of authority! 

2. Guillermo v. Daly Dry Wall, Inc.:

a. 5/68–Gilmore (common grantor) conveys a lot to guillete. The deed imposes written restrictions on lot conveyed and all lots that are owned by Gilmore are restricted to residential use. 

b. 5/72–Gilmore conveys the lot to Daly referring to the development plan but contains no reference to any restrictions. 

c. 8/72–Daly learns of restrictions and obtains a building permit for 36 apt units anyways. 

d. ISSUE: was Daly on record notice of restrictions limiting the use of lots obtained in Guillete deed? 

e. Holding: YES, in this jurisdiction, he was on notice of anything the grantor did. 

f. SPLIT OF AUTHORITY: 

i. Because of the burden, 50% jurisdictions do not enforce restrictions unless it is in the chain of title. 

j. What is meant by “Value”?  

i. The concept of value is different than the concept of consideration. 

1.  A “peppercorn” will not work for value for bona fide purchaser.

2.  Exactly what DOES work is subject to question. 

3. The purchaser does not need to give MAX market value. It is somewhere in the middle. 

4. We want to protect people who have parted with a good amount of money
ii. Lewis v. Superior Court: 

1. Whether or not someone has given value if they have just agreed to pay money but have not paid it yet? 

2. Lewis gave sufficient value. 

3. Buyer must give value (reasonable amount not the whole purchase price) before notice 

4. Even if B did not pay the entire purchase price for the property, B made a commitment to do so and made a significant down payment before A recorded A’s deed ---- B gave value. 

k. Inquiry notice: 

i. Waldorf Insurance and Bonding Inc v. Elgin National Bank: 

1. Court said the Elgin bank had an inquiry notice, because they could see that someone was living on the premises, so they cannot qualify as a bfp. 

a. If you see people residing in a condo unit someone else is claiming to own, you have to ask why they are there

ii. How much inquiry does someone have to do to qualify as a bfp? 

1. Reasonable courts disagree. 

2. It is hard to tell which facts raise a red flag for the purchaser

3. Always inquire because if you do not you run the risk of court saying you could have done more

4. If you see facts on the ground that are inconsistent with record ownership then you should inquire
l. Marketable title acts: 

i. Certain documents need to be re-recorded if the recording date becomes a certain age. (30-40 years). 

m. Title Insurance: 

i. More modern protection of buyers of property. 

ii. Basically, title insurance guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in the policy. 
iii. What does title insurance cover? 

1. Risk that title is held by someone other than the insured party 

2. Risk of a defect, lien, or encumbrance on the insured’s title 

3. Risk that title is unmarketable; and 

4. Risk that the insured owner has no right of access to the land
iv. You get who the prior interest is and any interest subject to the property. They are saying “we insure you that this is accurate”. It is title that the title insurance company is willing to insure. 

v. Issue: what exactly does title insurance cover? 

vi. Lick Mill Creek Apt v. Chicago Title Insurance Co

1. Whether insurance of marketable title includes the removal of hazardous waste on the property? 

2. Holding: NO. 

3. Previously, courts have held the existence of zoning laws did not render title unmarketable. However, it held that the violation of the environmental law renders the title unmarketable. 

a. But here, the buyer of the property may have had a case against the SELLER. 

b. Marketable title maybe means one thing in the contract between buyer and seller
c. Title insurance is not marketable title in the context we discussed above. Not covering violations of zoning ordinances. 

4. BUT the issue here is —what is marketable title in the context of title insurance?

a. Title insurance does NOT cover the physical condition of the property. They are not making any promises with regard to the physical condition of the property. 

b. Here, it not whether it can be sold or not. It is about what kinds of claims there are on the real estate records. 

c. The issue of industrial waste has nothing to do with title
5. Issue—whether the hazardous materials constituted an encumbrance on title? 

a.  NO. The mere possibility of a lien did not constitute an encumbrance.
Module 5

I. SERVITUDES
a. an arrangement, arising out of PRIVATE agreements express or implied, that regulates the use of land in some way or that create interests in land. 
i. Easements, licenses, profits, real covenants, and equitable servitudes
b. Licenses

i. Mere privilege to enter onto someone’s land for a narrow purpose.

1. An oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass. (not subject to statute of frauds) 

2. Not an interest in land, it’s a mere contract right. 
3. Example: tickets to a ball game, allowing a repair person to come onto property to fix something 
4. Contrast with an easement, which is a property interest.
ii. A license is revocable, while an easement is not. 

1. Two exceptions to the rule that a license is revocable: 

a. (1) a license coupled with an interest cannot be revoked. This is usually one that is incidental to ownership of a chattel on the licensor’s land. 

i. For example, if someone had a profit to take timber (interest) + an irrevocable license to enter the land and take the timber.

ii. Similar to easements by necessity. 

b. (2) a license that becomes irrevocable under the rules of estoppel.

i. Under the restatement, a license that cannot be revoked is treated as an easement
ii. Easement created by estoppel

iii. Would a right to erect a billboard on land be a lease, license, or an easement?

1. Maybe must look at the specific terms of the agreement. 

2. Not exclusive possession, probably not a lease. 

3. Generally, the billboard situation is viewed more as an easement and not a license. An easement tends to have more duration and not as easily revocable and normally in writing. 

4. Practically speaking, the biggest difference is that when we talk about leases, the rights of tenants/landlords don’t apply when it is not a lease. The rule of servitudes applies when we consider it an easement. 
5. Easement is an interest in the land, not a mere contract right like a license. 

6. Some relevant factors: 

a. Lease—right to exclusive possession 

b. License—typically revocable 

c. Easement/license—limited to specific use 

d. Easement/license—indefinite in duration
c. Profits a Prendre 

i. Agreement that entitles someone to enter the land (servient tenement) and take something from the land 

ii. Example: O grants A the right to come onto Blackacre and take fish from the pond on that land

iii. Overlap with easements
iv. Statute of Frauds because it shares rules with easements. 

d. Easement 

i. A grant of non-possessory property interest in the land. 

1. Example: O grants to A, O’s neighbor, the right to an ocean view over O’s property (negative easement)
2. An easement can be in fee simple (perpetual duration) or for life, or for a term of years. 

a. Example: “easement for so long as church purposes”---- easement determinable 

ii. Positive/Affirmative easements: 

1. O grants A the right to do something on O’s land. 

2. Example—O grants A the right to use a driveway across O’s land
3. Most common type of easement. 

iii. Negative easements: 

1. O agrees not to do something with O’s land. Easements forbidding one landowner from doing something on his land that may affect his neighbor
a. Originally, difficult because it makes it hard to alienate land. 

b. Negative easements traditional recognized—light, air, support and stream water. 
i. Additional negative easements now recognized—views, conservation, solar 
ii. Example: O agrees not to build on Blackacre in any way that obstructs Redacre’s ocean view. 

2. Must be created expressly with a signed document  
3. There is an overlap between negative easements and real covenants and equitable servitudes. 

4. Restatement now treats negative easements as equitable servitudes
iv. Easement Appurtenant 

1. Benefits use of specific land 
2. The law construes in favor of an easement appurtenant if it is unclear
3. Example: O, owner of whiteacre, grants to A, owner of neighboring Blackacre, the right to use a driveway across whiteacre. 

4. Dominant tenement: the easement attaches to and benefits the dominant tenement. 
5. Servient tenement: Tenement being burdened 
6. Transfer of Appurtenant Easements: 

a. Easement appurtenant transfers automatically with dominant tenement, assuming parties so intend. 
i. The burden of the easement appurtenant will also pass with the servient land, unless the new owner is a bfp without notice of the easement. 

ii. Normally the burden of an easement runs with the servient estate to a successor to the title of the estate.  Thus even after two transfers, each time the transfer occurred the easement would automatically run with the land. 
iii. HOWEVER a subsequent bona fide purchaser of the servient estate may take free of it if the easement wasn’t recorded and the bona fide purchaser did not have notice of it. 

b. Example: O, owner of whiteacre, grants to A, owner of neighboring Blackacre, the right to use a driveway across whiteacre. Easement appurtenant to Blackacre, the dominant tenement. 

i. If A sells Blackacre to B, B now has the right to use the driveway. 

ii. If O sells whiteacre to C, C will take subject to the easement, assuming C has notice (for example the easement was recorded)

v. Easement in Gross

1. Easement benefits the holder personally or commercially, and not tied to use of the holder’s land

2. Example: O, owner of Redacre, grants A the right to maintain an advertising sign on Redacre. 
a. Power company placing power lines on someone’s land
3. Servient tenement—Redacre 

4. No dominant tenement for easements in gross because it does not benefit any land. only one parcel involved. 

5. Transfer of easements in gross 

a. Easements in gross for commercial purposes are assignable, assuming parties intend. -----used primarily for economic benefit rather than personal satisfaction.
b.  Other easements in gross may be assignable too, depending on intent. (Restatement third)
c.  Makes sense for parties that are creating easements in gross to spell out in the terms of the easement whether it is transferable or not
6. May the Benefit Holder divide the benefit with another person?

a. General View—An easement in gross is divisible when the creating instrument so indicates or when the easement is exclusive. 
i. Exclusive means that the easement owner has the sole right to engage in the activity that the easement permits
b. Restatement— easements in gross may be divided “unless contrary to the intent of the parties creating the easement or unless the division unreasonably increases the burden on the servient estate”

vi. Easement Analysis for whether someone is a bfp with no notice: 

1. Runs automatically, if they had notice. 

2. Are they protected as a bfp under the applicable recording act? 

a. Under the common law, title in land was measured by first in time, first in right so the person who had the easement originally gets it. However under modern recording acts, people who record their interest in land can preserve their title by putting the world on notice of that interest in the land
b. Talk about three types of recording act jurisdictions 

c. In order to use a recording statute, P would have to show that she was a subsequent bona fide purchaser and that she met the requirements of each recording statute.

vii. Willard v. First Church of Christ Scientist: 

1. McGuigan deeds to Peterson Lot 20 “subject to an easement for automobile parking during church hours for benefit of church to run with the land only so long as the property for whose benefit the easement is given is used for church purposes” 

2. Common law rule (Majority): one cannot reserve an interest in the property to a stranger of the title (3rd party) 

3. Restatement approach: an easement can be created in a third party.

a. The court tries to honor the intent of the parties. ---- McGuigan intended to allow the church to use the parking lot.
4. Easement appurtenant or gross? 

a. Preference, in ambiguity, for easement appurtenant (benefitting the land) and runs with the properties in question. It doesn’t go with the individual.  
b. Maybe it was in gross because Willard’s INTENT was to benefit the church. If in gross, then it would go with the church if it moved to a different place. 

c. Likely viewed as an easement appurtenant to the church lot unless it was stated in the easement that it was for the benefit of this specific denomination of the church only.  
5. Easement determinable — “for so long as used as church purposes” 

viii. Reservations vs. exceptions: 

1. Reservation—deed creating a NEW deed which did not exist before as an independent interest. 
a. Ex: Willard Case
2. Exception—deed that excludes from the grant some PREEXISTING easement on the land
a. “you get Blackacre except for this existing easement in favor of Whiteacre”

b. Exception cannot vest an easement in a third party because it is preexisting servitude which the third party is not a part of. 

c. Example: Willard case, except if the easement existing before. 

3. People use these terms interchangeably. You have to ask: “is a new easement being created or is the grantor just saying you can buy the property but its subject to x y z”. 

ix. Creation of easements 

1. Grant—subject to Statute of frauds, requires writing (DEED OR CONVEYANCE). 
a. Requires a written instrument signed by the party to be bound thereof. 
2. Estoppel—rely on permission to use land (without a writing) ---- also called irrevocable license. 

a. Requirement for irrevocable license/easement by estoppel: 

i. Permission by landowner of another’s use of land 

ii. Licensee relies in good faith, by making improvements normally and 

iii. Landowner knows or reasonably should know of the reliance 

iv. (Not all court agree to enforce easements by estoppel)
1. Uncertain, nothing in writing, recording acts provide protection

b. Mund v. English
i. Well on 1 lot and agreed both neighboring lot (family) will be able to share the well and pipes

ii. Later there was a dispute over using the well and the party with the well on their lot is trying to say you cannot use it anymore but other party says there was an easement

iii. Court ruling: it an easement by estopped or an irrevocable license in place with the well.

iv. Licenses are more informal. This is a case of a higher level license that can be irrevocable

v. It is irrevocable because of the valuable improvements that were made because of the well therefore they heavily relied on it 

c. Duration of an irrevocable license/easement by estoppel: 

i. First restatement—license remains irrevocable to the extent reasonably necessary to realize upon the expenditure. Essentially, as long as necessary to prevent unjust enrichment. 

ii. Third restatement—abandons that position in favor of the view that the irrevocable license is treated in the same way as any other easement unless the parties intended or reasonably expected that it would remain irrevocable only so long as reasonably necessary to recover expenditures
d. A subsequent purchaser of the servient tenement would be bound if she took with notice. 
3. Necessity
a. Requirements: 

i. Initiative unity of ownership, followed by severance of title 

ii. Strict necessity for the easement at the time of severance 
1. Some conflict in courts over how much necessity. 

2. Severance happens usually when the land becomes landlocked.

3. An easement by necessity requires that the necessity arise at the time the property was split into two by the common owner.

4. Othen v. Rosier----the road was a mere convenience, not strict necessity. Othen couldn’t meet the burden of strict necessity because it was in the 1980s and did not prove there was never a way out.
b. Example: (landlocked) 

i. O owns Lot 1 and Lot 2. (initial unity of ownership)

ii. O conveys lot 2 to A. (severance of title) 

iii. Only way to access Lot 2 is via easement over Lot 1.
iv. An easement by necessity may be created to Lot 1. 

v. Lot 2 dominant tenement, lot 1 Servient tenement

c. Note: Easement by necessity endures only so long as does the necessity 

d. Note: Differs from easement implied from prior use in that no prior use required but standard of necessity is higher 
e. Generally easements by necessity and by prescription will be apparent at the time of purchase and a buyer will be on INQUIRY notice of them even though they are not recorded.  I think courts will strain to find that buyers are on notice of these types of easements because of their necessity to the people who are benefitted by them. (policy) 

f. Private condemnation: 

i. Some states have statutes giving an owner of landlocked land the right to condemn an easement across neighboring land upon a showing of requisite necessity. 

ii. They pay damages to neighbor.

4. Implication from prior use—implied from the circumstances of transfer of land, if the use was apparent at that time and the parties expected that the use would survive division because it is reasonably necessary to the now dominant tenement’s use and enjoyment. 
a. Requirements for an easement by implication from prior use: 

i. Initial unity of ownership, following by a severance of title

ii. Existing, apparent, and continuous use of the servient parcel for the benefit of the dominant parcel at the time of severance 

1. Hidden utilities—courts will bend over backwards, like here, to say it is apparent due to public policy implications. Otherwise it would be an unnecessary expense. (Newer restatement is straight up about this) 

iii. Reasonable necessity to continue the prior use at the time of severance
b. The law distinguishes easements implied by prior use from necessity; it is treated more like an easement from a grant in that it continues indefinitely. 
i. On the other hand, easement implied by necessity only continues for as long as the necessity lasts. 

c. Van Sandt v. Royster: 

i. Issue: 

1. Will an easement be implied in favor of a grantor if the existence of pipes running through the grantee’s land is not mentioned in the conveyance and is not clearly visible? (NOT ON NOTICE) 
ii. Yes, the court is willing to IMPLY an easement by the implication of facts from the situation.
iii. Was van sandt on notice? 

1. Van Sandt conducted a thorough inspection before he bought the house. Van Sandt saw the modern plumbing and knew the lines had to drain into a sewer. 

2. The easement was apparent, and Van Sandt is charged with notice of it.
3. However, one can wonder whether he knew where the sewer line came from. 

4. Court felt that the buyer was on notice of the easement by implication even though it wasn’t recorded
iv. Quasi-easement: when an owner uses a part of their land for the benefit of another, and conveys the quasi-dominant tenement the qausi easement is of apparent, necessary character. 

v. Policy: 

1. Efficiency and efficient use of property. 

2. Reasonable expectations of the parties 

3. All parties benefitting, all should pay. 

d. Extinguish: 

i. If the dominant and the servient parcel come into the same ownership, the easement is extinguished altogether. 
e. Does it matter whether the easement is claimed by the grantor or the grantee?
i. Implied grant —implied from the circumstances of the easement being granted to dominant estate 

1. The grantor is conveying the dominant estate. 

2. The grantor initially owns the various parcels. 

ii. Implied reservation—implied from the circumstances that grantor is reserving the right to use the easement 

1. Grantor is retaining the dominant estate. It hurts the grantee. Misleading 
2. Van Sandt was reservation because conveyed servient lands which the pipes ran through
3. Some courts MORE reluctant to imply a reservation than to imply a grant. For a reservation, they usually require a greater necessity. WHY? 

a.  Grantor is the power player in the transaction. He is the one who is making the conveyance, drafting the deed, etc. The grantor presumably knows more about what he is conveying than what the grantee knows. 

b. It is not in the reasonable expectations of the grantee to get an easement. The person who is buying the servient tenement is blindsided if the deed doesn’t say anything about the easement and is harmed by
iii. Today, the weight of the authority holds that only reasonable necessity is required for an implied easement, regardless of whether the easement is implied in favor of the grantor or the grantee

5. Prescription—may be acquired by satisfying the elements of adverse possession. 

a. Requirements: 

i. Adverse and hostile use 

1. Most difficult to prove. 

2. The claimant must occupy without permission or consent from the servient owner.

a. Permission defeats the acquisition of an easement by prescription. 

b. Sometimes, the statute says we might need an express statement of permission. Other times, imply permissive if they are family members 
3. State of mind of claimant: —good faith/aggressive trespasser approach vs. objective? 
a. Majority—objective. Claimant must be objectively using the easement as a claim of right. Would a reasonable person think the claimant is claiming the land? If you see someone engaging in such use, there is a presumption that there is a prescriptive easement.
i. While B is acquiescing in A’s use, there is no evidence of express permission. A objectively is using the driveway under a claim of right.  Most courts don’t require a good faith belief in a right to use the property or use in bad faith as an aggressive trespasser.  
ii. Open and notorious use 
1. Visible + must put reasonable property owner on notice 
iii. Continuous use 

1. Doesn’t necessary mean that the use must be occurring the entire time. Can look at it as how such an easement would normally be used. 
2. How can the owner of the servient estate interrupt the use?

a. Sometimes, you can put a sign saying the use is not allowed. (lost grant theory) 

b. Other courts take the position that the owner must block the use, like putting up a fence and blocking it.

c. Analyze adverse possession vs. lost grant theory 

iv. Use for the statutory period (normally the same as for adverse possession)

b. Generally easements by necessity and by prescription will be apparent at the time of purchase and a buyer will be on INQUIRY notice of them even though they are not recorded.  I think courts will strain to find that buyers are on notice of these types of easements because of their necessity to the people who are benefitted by them.  
c. Note— Cannot be permissive, rather need to show acquiescence and not permissive attitude by the servient tenement (owner fee simple of the property)

d. Note—exclusivity of use is NOT required for prescriptive easements, as contrasted with adverse possession. 

i.  Multiple parties can use the easement, or the public can be generally using it. Easements are not exclusive rights; they are rights to use. 

ii.  Adverse possession, in contrast, is claiming the exclusive right to possess the real estate
iii. Among the courts that do recognize exclusivity—exclusivity does not require a showing that only the claimant made use of the way, but that the claimant’s right to use the land does not depend upon a like right in others. Thus, the user can acquire an easement by prescription even though the easement is also used by the servient owner. 

e. Othen v. Rosier: 

i. Does Othen have any right to insist access of this road over Rosier’s lots? 

1. Given Othen’s continued use of the road, is there a prescriptive easement? 
2. Here, the use of this road by Othen was permissive because if the easement is shared with the owner of the servient tenement (fee simple) then there is language that it is permissive

ii. Court finds that it is a permissive use, and not an adverse use of the roadway. 
iii. Othen now needs to go get right to private condemnation which is paying damages to Rosier for needing to use his land to cross

f. Lost grant theory—if a use is shown to have existed for 20 years, courts presumed that the owner granted an easement to the user and that the grant had been lost. (another theory for prescriptive easements). This could not be rebutted by evidence that no grant had in fact been made
i. Under this theory, the owner of land is presumed to have consented to the use. On the other hand, if the use is made with the permission of the owner, its not adverse. 

1. To secure prescriptive easement under this theory, claimant must show 
2. (1) the use was not permissive and 
3. (2) the owner acquiesced to the use (did not object). 
ii. Under the “lost grant” theory, if the owner of the property merely acquiesces in use, it does not constitute permission and is consistent with RR having an easement to walk through LJR.  
iii. Example: A using O’s land. O writes a letter saying this is my property don't use. A ignores and continues. Under this, there is not prescription because letter INTERRUPTED the prescription because it rebuts any claim of acquiescence/grant. 
iv. Easier to stop prescriptive easement than adverse possession theory. 
x. Scope of Easements: 

1. Typically easements are perpetual in nature unless stated otherwise.
a. They are terminated by the terms of the instrument themselves, by express writing, by abandonment, by condemnation of the servient estate, or by merger of the servient and dominant estate.

2. Brown v. Voss: 

a. Easement granted by owner of parcel A (servient tenement) to owner of parcel B to use road over parcel A for ingress and egress. 

b. Voss acquired parcel A in 1973. 

c. Brown bought parcel B and parcel C in 1977 from different owners. Wants to build on parcel C and access it using a road over parcel A. 

d. Traditional rule about whether an easement for the benefit of one parcel can be used for another parcel: 

i. Cannot use an easement to benefit a parcel that was not initially considered to be the dominant tenement.  An easement cannot be used to benefit a non-dominant parcel

ii. Here, dominant tenement was parcel B. The servient tenement was parcel A. You can use this easement for B, but cannot tack on parcel C.
e. Typical rule is you get an injunction and cannot use the easement to access other properties BUT the court said that although this is the rule, it still did not grant an injunction. 

i.  Equitable relief—-courts have a great amount of discretion. 
ii. Weigh the hardships for expanding the easement for the non-dominant estate on the servient estate. 
iii.  Here, there wasn’t much evidence that the use of this road to benefit parcel C was actually hurting the Voss’s, who owned the servient estate. 

iv. A court may not order an injunction if there is no real harm to the servient parcel. 

f. Policy for the traditional rule: 

i. Certainty, clear cut rule. 
ii. An injunction would also allow for the two neighbors to talk and decide what to do. Now the parties would have to negotiate with each other. 

3. An easement must usually be used reasonably within the scope of the granting instrument if it is an express easement. However, the use of an easement may change over time (manner, frequency, intensity, number of dominant estates because of subdivision). The holder of the easement is not entitled to cause unreasonable damage to the servient estate or interfere unreasonably with its enjoyment
a. Changes can be made if they were within the reasonable contemplation (reasonably foreseeable) of the parties. 
b. Problem—suppose the owner of the dominant tenement wants to subdivide his land into 100 subdivision tracts? 

i. Would it be in the reasonable expectations of the owner of the servient tenement? — probably not. 

ii. However, one could think in those circumstances it is reasonable to expect a big development is going to happen in the estate. This could give rise to an expectation on the servient estate that it would be permitted. 

iii. Question of under the circumstances, what are the reasonable expectations of the parties. We don’t want to unduly burden the servient estate, but what should they expect over time? 

1. Rst. Says they should be flexible

4. Uses made of prescriptive easement must be consistent with general kind of use by which easement was created and what servient owner might reasonably expect. 

a. Narrow scope compared to the scope of an easement by grant, implication or necessity. 

b. Example: prescriptive easement for foot traffic or animals is NOT usable for vehicles
5. Usually, whoever is benefitting from the easement (dominant tenement) is responsible for maintaining the easement. 

6. Location, once fixed by parties, cannot be changed by the servient owner without permission of the dominant owner. (Restatement: servient tenement CAN change at own expense if utility is not significantly lessened, frustrates the purpose, or increases the burden on the owner of the easement.)

xi. Termination of easements 
1. Automatic— easement might itself indicate when it terminates. 
a. It could be for a set term or subject to a condition (defeasible easement) 
2. Release— The easement owner may agree to release the easement. Because easements are interests in property, subject to statute of frauds, a release would require a writing.
3. Estoppel—Conduct of easement holder may lead the holder of the servient tenement to materially rely on the apparent release. 
a. Example: A tells B that A no longer using the easement across B’s parcel. B reasonably relies and builds a swimming pool, depriving A of easement. A is not estopped from enforcing the easement because B materially changed his position in reasonable reliance. 
4. End of necessity—don’t need the easement anymore because the necessity ended. 

a. Example—landlocked land easement giving access, if road is built, easement will terminate. 
b. If the easement, attributable to necessity, but was created by express grant, it will not end once the necessity ends. 
5. Destruction—no fault of servient tenement owner. 

a. Example—A has easement to use B’s swimming pool. swimming pool is destroyed in easement, so easement destroyed. 

6. Condemnation by eminent domain—the government takes over servient tenement to use for a public purpose. 

a. For example, the land is needed for a new road, but there is an easement. If the government condemns the land, the easement destroyed. 

7. Abandonment—demonstration of unequivocal intent not to use easement. Required a physical action, not just non-use. 

a. For example, if A builds a wall between their land, showing they don’t want to travel over B’s land, easement destroyed. 

8. Merger/unity of ownership—owner of dominant tenement acquires servient tenement. 

9. Prescription—owner of servient tenement blocks use for adverse possession period. 

a. A has easement to travel over B’s land. B builds a gate and locks it that prevents use of easement. If the lock remains for the statutory period, the easement has been ended by prescription. 

10. Misuse—court might in rare cases, eliminate the easement if it is being misused. 

a.  Court may enjoin misuse.
11. Presault v. United States: 

a. Facts: we have a railway right of way that goes through the land of Preseault. The railway stopped using it so it was abandoned so the government decided to turn it into a nature trail. Preseault’s said no to that and argued the government is taking their land. Under 5th amendment government can only do that if they provide just compensation to the property owners

b. Issues: 

i. Did railroad have a fee simple or an easement?

1. When railroads obtain rights of way, they are only obtaining what they need to conduct their business

2. Do not need a fee simple to do that, just an easement so they have a right to go across the land

3. When interpreting grants for railroads we look at them as easements

4. Even if a deed gives them a fee simple, court said railroad only gets what they need

ii. If an easement, did its scope include use as public trail?

1. Train is every so often at a same time while nature trail is people going by 24/7

2. Very different annoyances

3. Court says at the time the easements were granted, no one contemplated the annoyance of a public trail

4. Therefore, it is not in the scope of the easement because it was not foreseeable

iii. Was easement abandoned when railroad stopped using the right of way?

1. They ripped off the rails, so it shows abandonment

2. Contrary, they left some stuff in place still

3. Court said there was evidence it was abandonment before it became a nature trail

4. Therefore, the easement was taken away and the land is owned by the Presaults 

iv. Is the public use of the right of way a taking of private property under the U.S. Constitution?

1. Government can still take land back but they have to pay

2. Since it was abandoned, in order to take it back they have to pay to the new owners

c. Ruling: Preseaults win as they get paid for government taking back land after abandoning easement
d. Dissent: not enough evidence to prove abandonment 

e. Rule for abandonment of an easement— takes more than stopping the use, it must include acts done by the dominant tenement that establishes the present intent to relinquish the easement or a purpose inconsistent with its future existence. 

f. Policy: 

i. Productive use of property. 

ii. Tension between private property owners and the government’s ability to regulate the land. 

e. Real Covenant 

i. A promise to do or not do something related to land 

1. Not a grant of a property interest, but a mere contractual limitation or promise regarding land. 

2. The covenant becomes known as a real covenant when it is able to bind upon successors in title, because it is “running with the land”. 
3. The question of whether a covenant runs arises only when a person who is NOT a party to the original covenant is suing or being sued
a. This is because the original parties are in privity of contract. 

b. If both parcels that were a part of the covenant are conveyed, must analyze both burden and benefit. 

4. Action for damages at law ----- argue for real covenant!!! 
5. Promise can be affirmative—such as an agreement to pay HOA dues 

6. Promise can be negative—such as homeowner agreeing not to build a home over a certain size. 
ii. How does a covenant run with the land? The burden or the benefit runs. 

iii. For burden to run: 

1.  (1) Covenant must be in writing (SoF) 
2.  (2) original parties must intend to bind successors 

a. Rarely a problem 

3.  (3) covenant must “touch and concern” land 

a. The promise must relate in some way to the enjoyment, possession, or use of the land rather than a personal concern to the contracting parties. 

b. HOA dues almost always enforced. 
c. Some courts still follow the old rule that the burden will not run if the benefit is in gross.

4.  (4) horizontal and vertical privity of estate must exist 
a. Horizontal: grantor/grantee relationship between ORIGINAL parties (eg. Promise in a deed granting fee simple)
i. In England, limited to landlord/tenant. 

ii. No horizontal privity between neighbors, unless one neighbor sold the land to another neighbor. 

iii. USUALLY, when one person owns land and then divides it and conveys it, THAT’S WHEN THERE IS HORIZONTAL. 
iv. Generally a preference for not burdening real estate 
v. Sale, NOT intestacy or will.
b. Vertical: successor must succeed to the same estate as the original promisor 

i. Adverse possessor is NOT in vertical privity. 
ii. If landlord-tenant and then the tenant ASSIGNS the lease, vertical privity. If SUBLEASE, no vertical privity. 

iii. A defeasible fee is not the same estate as a fee simple. 
5.  (5) Successor must be on notice of the covenant
a. Either actual, record, or inquiry notice. 

iv. For benefit to run: (analogous to the dominant tenement)
1. (1) Covenant must be in writing 

2. (2) Original parties intend to bind successors 

3. (3) Covenant must “touch and concern” the land 

4. (4) Successor must succeed to the same or lesser estate as predecessor in title (vertical privity) 

a.  NO HORIZONTAL PRIVITY required. 
b.  If original was fee simple, successor can get a fee simple or a life estate for example. 
c. If landlord-tenant and then the tenant ASSIGNS OR SUBLEASES the lease, vertical privity. 

d. Adverse possessor is not a successor in interest. 
v. Adverse possessors BREAK THE CHAIN. Can’t assert the benefit nor the burden of the covenant. 
vi. Policies

1. Policy favoring free alienability of the land

2. Policy of allowing people to enjoy freedom of property we have
f. Equitable Servitude 

i. A promise relating to land, that sometimes will be implied, that courts will enforce in equity (injunction may be ordered).

1. Covenants enforceable in equity. 
2. If seeking an injunction to prohibit or force something ----- analyze equitable servitudes!!! 
ii. History behind real covenants: 

1.  Courts of equity did not believe laws governing negative easements and real covenants served justice. 

2.  If someone is seeking to enforce a covenant asked for an injunction rather than damages, court of equity has jurisdiction! 

3.  TEST TIP: If you see someone seeking an injunction or if facts suggest one would be desirable, consider whether it is available under the doctrine of equitable servitudes
iii. Tulk v. Moxhay: 

1. Why were the promises not enforceable as real covenants?—there needs to be (in England) a landlord-tenant relationship between original promisor, and grantor-grantee will not work. No landlord-tenant between Tulk and Elms, so not enforceable as a real covenant, no horizontal privity. 

2. The court in EQUITY, takes the position that these technical requirements are inequitable, and it would not be just for Moxhay to violate the covenant that Moxhay was aware of at the time of his purchase. Court of equity trying to avoid the result of Moxhay taking advantage of the rules.
3. The promise not to build in Leicester Square is enforceable in equity, Moxhay is bound by the promise! 

iv. For burden to run: 

1. (1) promise in writing or in some jurisdictions, implied from a common plan of development. 

2.  (2) original parties must intend to bind successors

3.  (3) must “touch and concern” the land 
a. In applying the “touch and concern” requirement, courts are typically more reluctant to enforce affirmative obligations than negative ones. 
b. Affirmative obligation to pay for example seems more of a personal obligation than one that attaches to the land. 
4.  (4) successor to be bound must have notice
5.  NO PRIVITY REQUIRED
v. For benefit to run:

1. (1) promise in writing or implied from common plan 

2. (2) original parties must intend to benefit successors 

3. (3) promise must touch and concern the land
4. NO NOTICE REQUIRED.

a. People who are not successors can enforce equitable servitudes. 

b. The other members are “third-party beneficiaries”

c. Talk about the third party rule vs. restatement 

vi. Some courts MAY require vertical privity. 
vii. Majority of courts will allow it to be implied, even in the absence of writing, if there is a common plan: 

1. Most courts have been willing to imply an equitable servitude where a developer of a residential subdivision has manifested a common plan or common scheme of restrictive servitudes throughout the development
2. Example---developer restricting entire development to residential use, includes express language to that effect in only half. It is written in half of the lots’ deeds. 

3. Evidence: sales literature, statements of the developer, and the fact that half the lots’ deeds had the restriction. 

4. Is it so pervasive that someone can see there was a common scheme?--- if no, court may not imply notice. 

a. Question of how much notice + fairness. 

5. The court will look for evidence of a common scheme, sufficient to give these early buyers grounds to believe that the rest of the development would be restricted as well. To establish a common scheme, evidence such as sales brochures or representations made, along with the pattern of deed restrictions, will be important. 
6. Elements: 

a. Common plan of residential development which included lot in question

b. Some form of notice by person taking lot 

viii. Bottom line is if you cannot enforce a covenant as a real covenant then you can maybe enforce it as an equitable servitude

1. Instead of damages you’ll be getting injunction

2. Most people would prefer injunctions when violating covenants because it is hard to value damages for the violation

3. Doctrine of equitable servitude has swallowed up doctrine of real covenant

4. Harder to find cases of real covenants because most people want an injunction rather than damages and you have to honor that

5. Law is moving in direction of favoring restricting alienability that is transferable

g. Restatement approach----unifying the law of servitudes: 

i. There is no difference in the rules applicable to real covenants and equitable servitudes. It refers to these as covenants running with the land
1. Same rules for enforcement of them, largely along the lines of how equitable servitudes are enforced. 
2. Any remedy can be given. 

3. The restatement takes the position that horizontal privity of estate is not required for a covenant to run at law to successors. (Modern trend)

4. The restatement also abandoned the “touch and concern” requirement in favor of a default rule that a covenant is initially valid. (unless invalid for public policy reasons)
ii. Moreover, the restatement applies the same rules to easements and covenants (lumped together as servitudes) unless there is a good reason for the differentiation. 

iii. The restatement also provides that the changed conditions doctrine applies to all types of servitudes. 

1. Under this provision, a court may modify or terminate a servitude if a post-creation change of circumstance has made it practically impossible to accomplish the purpose for which the servitude was created.
h. Defenses against enforcement of covenants and equitable servitudes (potential termination)
i. Doctrine of Changed Conditions—maybe the conditions in the neighborhood have changed that the intended benefits of the restrictions cannot be obtained in substantial degree. 

1. Example, place that is rural originally that becomes commercial 
2. Changes must be SO radical as practically to destroy the essential objects and purposes of the agreement 
a. Hard to make this argument
b. Courts very reluctant to use this doctrine.
3. River Heights Associates v. Batten: 

a. Lots in question restricted by covenant to residential use, adjoining route 29. Lots in question zoned for commercial use in which residential use is prohibited. 

b. Court holds the restrictive covenant should still be enforced. They balanced conditions of the property inside the subdivisions and the conditions of the surrounding property. 
c. No hard and fast rule to determine when changed conditions have defeated the purpose of restrictions, but the changes must be so radical as practically to destroy the essential objects and purposes of the agreement. 

4. The restatement’s approach—if the purpose of the servitude can be accomplished, but because of the changed conditions the servient estate is no longer suitable for uses permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude.  

5. This applies to easements as well as to equitable servitudes and real covenants.

ii. Covenant “illegal or unconstitutional or against public policy” 

1. Restatement refers to situations where the covenant is spiteful or imposes an unreasonably restraint on alienation or violates civil rights laws. 

2. Example—Shelley v. Cramer case, where racially restrictive covenant is unconstitutional. 

iii. Merger—owner of benefitted tract buys burdened tract, so covenant not necessary
1. The merger doctrine holds that an easement is extinguished when the dominant and servient parcels are owned by the same owner because you can't have an easement over your own land. 

iv. Written release—terminates covenant. Statute of frauds applies! 

v. Acquiescence—party seeking enforcement has acquiesced in other violations of covenants or equitable servitude, and therefore is barred in seeking enforcement of it. 

1. Example—setback requirement in small development, and parties 1, 2, 3 have violated the requirement and party 4 never objected. Party 5 builds over the line and party 4 wants to sue party 5. Party 5 can argue that by never objecting the violations, party 4 has acquiesced and is barred from suing party 5. 

vi. Estoppel—reasonable reliance 

1. Party A tells party B that setback requirement is no big deal. Party B builds over the line. A court can hold that party B’s reliance is reasonable and Party A is estopped from complaining. 

vii. Laches—unreasonable delay in asserting rights resulting in substantial prejudice 

1. Party A sees Party B building expensive house and sees construction starting in violation of setback requirement. Party A says nothing until house is completed. Party B can use laches as a defense, because Party A unreasonably delayed in complaining and Party B resulted in prejudice. 

viii. Balance of hardships —if someone is seeking an injunction 

1. A court may decide not to award injunction if it considers the burden on the person enjoined to be greater than the benefit of the person seeking an injunction. 

ix. Unclean hands—person complaining is also in violation. 

1. To receive equity, one must act in an equitable fashion. 

x. Abandonment—demonstrated intent to relinquish rights to enforce. 

1. Multi lot development that restricts buildings to one story, every other house has 2 story. Limitation has been abandoned. 

2. A court finds abandonment—when an average person upon inspection and knowing of a certain restriction will readily observe sufficient violations that he will infer that the property owners neither adhere to or enforce a restrictions. 

xi. Eminent domain—government condemnation of property for public use 

1.  May eliminate covenant burdening the land. 

xii. Prescription —statute of limitations violated 

1.  Covenant is violated for period longer that statute of limitations, the covenant will not be enforceable.
i. Limits on Validity of Servitudes: 

i. A servitude is valid unless it is illegal or unconstitutional or violates public policy (Restatement third of property) 
1. Presumption of validity (private agreements) 

2. Burden on the person trying to prove the restriction is unreasonable. 

ii. Examples of invalid servitudes: 

1. (1) arbitrary, spiteful, or capricious 

2. (2) unreasonably burdens a fundamental constitutional right 

3. (3) unreasonable restraint on alienation 

4. (4) unreasonable restraint on trade or competition 

5. (5) unconscionable 

iii. Shelley v. Kraemer: 

1. Predates the restatement of servitudes. 

2. ISSUE: Whether the equal protection clause under the 14th amendment prohibits the state courts from enforcing a racially restrictive covenant? 

a. Whether a court enforcement of a private covenant constitutes state action? 

3. The court’s enforcement of a racially restrictive covenant is state action, therefore violation the 14th amendment. 

a. The government is depriving the people who wanted to purchase the property of equal protection. 

b. If court were to uphold discriminatory covenant, people would not be able to engage in commerce and buy property. ---- against public policy. 

4. Racially restrictive covenants are invalid. 

iv. Applies to CC&R’s. 
j. Common Interest Communities (Condos/Planned Developments) 
i. (CICs)—form of residential ownership in which management of the development is separated from possession
ii. Three types:

1.  Condominiums 

2.  Cooperatives 

3.  Planned subdivisions (gated communities)
iii. Almost every state has adopted a statutory scheme for organized a CIC. — require a declaration of rules, called covenants, conditions and restrictions (CC&R), governing the community, which must be disclosed to purchasers
1. Enforced by homeowner’s association. 

2. In CICs, any requirement of horizontal or vertical privity is met because the OG purchasers are all in privity with the developer and subsequent purchasers are in privity with the original purchaser
3. Any requirement to touch and concern usually satisfied. 

iv. Nahrstedt v. Lakeside Village Condomium Association Inc:

1. Whether a pet restriction that is contained in the recorded declaration of a condominium complex is enforceable against the challenge of a homeowner?

2. Rule: 

a. A restriction that is contained in the declaration of the common interest development and is recorded with the county recorder, is PRESUMED to be reasonable and will be enforced uniformly against all residents of the common interest development unless the restriction is:

i. Arbitrary

ii. Imposes burdens on the use of lands it affects that substantially outweigh the restrictions benefits to the development’s residents, or
iii. Violates a fundamental public policy
3. Majority says they will generally enforce servitudes and heavy burden to go against it

4. Dissent: should be looked at through a case by case basis and here, since the cats were inside the unit not disturbing neighbors then it should be acceptable. Its your business what goes on in your condo 

v. Amendments: 

1. The standard is typically stricter for amendments than for restrictions in the original declaration. If the covenant is in the declaration, the owner knowingly agreed to the restriction by buying the property. Later amendments, however, can upset settled expectations. 

vi. Takeaway: generally speaking, these servitudes will be upheld. 

1. Assuming they are properly recorded and the procedures obtaining them are proper. 

2. Unusual circumstance where they will not be upheld. 

3. If the states have a statute that says certain servitudes are not allowed. Check the jurisdiction 
4. Aesthetic considerations are usually legitimate
Module 6

I. ZONING
a. Although servitudes are one way to regulate land use, they are not the primary method of land use control in the United States today. Public, rather than private, land use control, in the form of zoning, is common throughout the United States.

i. Before zoning, common law of trespass, nuisance and requirements of support protected landowners in enjoyment of their land.

ii. As nation became more urban and suburban, demand increased for more formalized regulation through zoning.

iii. Community regulates development by breaking up the community into a series of zones (e.g. residential, industrial, commercial, height restrictions, area restrictions) 

iv. Zoning is an inherit power of the state, derivative of its police power to reasonably control land use for the protection of general health, safety and welfare. 

v. Balancing of interests: Constitutional due process vs. governmental police power 

vi. Village of Euclid v. Ambler Realty Co:
1. Argued zoning is unconstitutional because it restricts use in certain areas, depriving people in their property rights according to 14th amendment

a. Plaintiff argued he was losing 75% reduction in value from zoning laws

2. Court ruling: Defending zoning laws as a way to prevent nuisance. It is a way of clearly identifying what will prevent nuisance under certain circumstances

3. Zoning generally is NOT unconstitutional. 

4. To declare an ordinance unconstitutional, the provision must be clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare. (“as applied” challenges) 
5. In Euclid, the owner's land was greatly devalued because he could not use it for industrial purposes, but the supreme court nonetheless upheld the zoning ordinance.
a. Enforced this rule because it protects single family residential area zones. Prevents apartment buildings being built in residential home areas

b. As long as the re-zoning has a reasonable relationship to a legitimate city objective, it should be upheld under the Due Process Clause despite the adverse impact on property value. 

c. If a landowner is trying to contest zoning that appears  to  unlawfully inhibit his use  of  his  property,  he may  bring   a  takings  claim to obtain compensation! 
b. Framework of Zoning System: (state empowers localities) 

i. Local government adopts a comprehensive plan 

ii. Local government adopts zoning ordinance in accordance with the plan 

iii. Administrative authority delegated to an appointed board—power to administer zoning ordinance, such as conditional use permits or variances. 

iv. Zoning system breaks area up into zones—residential zones, commercial zones, industrial zones. 

v. Imposes height limits, set back requirements, lot coverage restrictions, frontage requirements requiring entry from the street
c. Zoning Flexibility

i. Non-conforming use

1. Existing uses of land that are inconsistent with a new zoning plan. 

a. Example: existing commercial business in an area now zoned residential

b. Ex: bakery in residential area will allow bakery to continue but questions about allowing bakery to expand and once it terminates the building will likely have to be residential

2. PA Northwestern Distributors Inc v. Zoning Hearing Board: 

a. Plaintiff opened an adult bookstore lawfully. Three weeks later, the city amended the ordinance to regulate the adult bookstore. 

b. The problem with saying that somebody can’t continue to use the property as they have been using it, making zoning retroactive, is that it constitutes a taking of the property by the government without compensation. 

c. Policy 

i. The expectations of people with vacant land are different than those who already have an existing business. 

ii. Favoring the productive use of land in comparison of those with vacant land. (Locke labor) 
3. Jones v. Lutken

a. Plaintiff runs an RV lot and he allowed portable cabins on these lots

b. He was originally allowed to have this business but then eventually it was zoned for residential

c. He continued to keep these portable homes but then he added to it so the issue was if it was continued use or adding something against the new zoning law

d. Court said the portable homes were still considered RVs

4. General view that someone is using property for an existing business and the government zones it residential, the business owner can make a TAKINGS ARGUMENT. 

a. Use the discussion from the PA case^. 

i. Per se approach. Cannot change without compensating user. 

ii. Most jurisdictions will allow amortization processes. 

b. Can also argue pen-central balancing. 
5. Different views on nonconforming use 

a. (1) Discontinuance of nonconforming use by the government is per se confiscatory, meaning the user must be compensated (unless use was a nuisance or abandoned) 
i. In some jurisdictions, any shut down of a non-conforming use when a zoning ordinance is adopted is viewed as a taking requiring just compensation.  
b. (2) Government may discontinue nonconforming use after reasonable amortization period (balance public gain with private loss, take account of user’s investment, nature of nonconforming use, use’s remaining useful life, cost of relocating use)
i. Majority 

ii. The majority rule allows amortization of nonconforming uses as long as the period allowed is reasonable. 
1. The reasonableness test includes consideration of the period of time allowed balanced against the amount of investment to be recovered and the degree of conflict the use presents.
2. Harm vs. benefit 

3. If the conflict basically constitutes a NUISANCE, a much shorter period will be allowed because the use could be enjoined by a court. For each of these ordinances, you should consider all three factors. 
4. Ex: nonconforming use was plumbing business and then became single family residential. Court said 5 years was reasonable because they only need to relocate 1 mile away which means wont lose much business it will only cost money but with the 5 years it should help him gain enough revenue to afford the move

c. (3) Vested rights doctrine: (preexisting operation) proposed use might be protected if sufficient commitments have been made in reliance on existing zoning requirements that are subsequently changed in a way that invalidates the proposed use. 

i. Example: permits, plans drawn, site prepared, construction begun.
ii. Critical variables: 

1. How far the developer has gone in obtaining governmental approvals 

2. How much money has been invested in good faith? 

3. On what the money has been spent
II. VARIANCES & SPECIAL CONDITIONS
a. Variance: Someone who owns property in question would be facing hardship if the person is not allowed to use the property contrary to zoning ordinance
i. Somebody wants to build something or use their property in a way inconsistent with the zoning ordinances. They go to local zoning administrator and ask for a variance. Variance is permission to depart from the literal requirements of a zoning ordinance. 

b. TEST: 

i. Whether the variance is necessary to avoid imposing undue hardship on the owner of the land in question AND 
1. To show hardship, owner must first make reasonable attempts to comply with ordinance. 

ii. The grant of the variance does “not substantially impinge on the public good and purpose of the zoning plan and ordinance” 

1. Paying attention to the manner and extent to which the variance will impact the character of the area. 

c. Common v. Westwood Zoning Board of Adjustment: 

i. Owner wanted a variance with the size of the home he could. Administrator denied the variance, the owner went to the judicial system.
ii. Owner had a narrow lot so he could only build a narrow tall house so he can comply with the ordinance of specific spacing between the homes 
iii. The court remanded it to the zoning administrator for further findings and gave instructions to the home-owner to come up with a specific plan for the house to be built for that to be considered (did not necessarily overrule the zoning administrator) 

1. Unusual for the court to second guess zoning administrator. This is unique. 
2. Unclear what zoning administrator based their conditions on
iv. What aspects of this case caused the court to remand it? 

1. A lot of houses in this neighborhood not in compliance. 

2.  Zoning administrators finding were conclusions; they did not address all the facts. 

3. The owner of the property actually tried to comply. 
4. The purpose was to block light, and this didn’t. 
d.  “Area variance”—setback requirements

e.  “Use variance”—relaxing restrictions on permissible uses in a particular area. 

i. Burden of proof is greater on use variance over area variance--- unreasonable hardship

ii. Raise more problems for the community at large.
iii. Thought is changing a use is more disruptive on an area than changing the area requirements

iv. Ex: someone wanting to put a business on residential lot is more disruptive than someone putting a narrow house in a neighborhood

v. Ex of area being more disruptive than use:

1. Some changes of use like building a place to do Etsy will not effective area as much while changing area variance like building a 50 story apartment building will affect the area

a. Making hard distinctions between area and use variances do not always work because of these type of situations, therefore better to take it case by case

f. Conditional variances: 

i. Variance + condition 

ii. Must run to successors 

g. Special exceptions/Conditional use permits
i. Use is permitted by ordinance, but where conditions need to be attached to protect surrounding area

1. While a variance is an administratively authorized departure from the ordinance. 

ii. Permits are granted on case-by-case basis
iii. Common examples: schools, hospitals, airports, landfills
iv. Condition use—You can do this in this area BUT..... 

1. Very specific. “As long as operating only these hours” “as long as you provide this much parking” 

2. Can also be very general and leave discretion to zoning administrator. 
III. Zoning Amendments/Spot Zoning:
a. Zoning amendment: 

i. Government organization can change the zoning laws to accommodate for changed circumstances 

ii. Re-zone the area 

iii. Can be problematic: 

1. The area being re-zoned is either being treated BETTER than the surrounding area, or WORSE. 

2. If better—surrounding neighbors complain 

3. If worse—property owner complains 

b. Spot Zoning: 

i. Spot zoning ---- zoning changes, typically limited to small plots of land which establish a use classification inconsistent with surrounding uses. 

ii. Courts will scrutinize these re-zoning exercises where small parcels are singled out for different treatment. They will look at whether what is happening is in accord with the comprehensive plan in the city. 

iii. Invalid “spot zoning: 

1. (1) singles out small parcel for different treatment. 

2. (2) benefit or detriments the landowner rather than public interest 

3. (3) not in accord with comprehensive plan 

c. State v. City of Rochester

i. Area zoned—low-density residential 

ii. Developer wants to build an apartment, city council allowed.

iii. Plaintiffs claimed that the zoning amendment was invalid “spot zoning”.
iv. The court upholds what the city council did with re-zoning the area for the apartment 

1. Other high-density properties in the neighborhood 

2. Other business buildings in the area 

3. The court is reluctant to overturn what the city legislature does for its city. 

a. Keep in mind though, developers sometimes contribute to the campaigning for city.

b. This was in line with the rational basis test

4. Courts will only intervene if what is happening looks to be arbitrary
IV. QUESTIONABLE USES OF ZONING
a. Aesthetics 

i. Does police power permit municipalities to regulate aesthetics? 

ii. State Ex Rep Stoyanoff v. Berkeley 
1. The property owner was an architect who wanted to build a home that did not conform to the style of the surrounding homes. The architectural reviewed board denied the permit because it was not consistent with the other properties of the neighborhood. 

2. The property owner challenged the validity of this architectural review process. 

a. They argued that these ordinances were beyond the police power given to the municipality because they were unreasonable, arbitrary, and provided no guidelines (too vague). 

b. Violates due process

3. Court holds: 

a. Architectural board was not considering the aesthetics alone but was considering the property values of the surrounding home. The design of this proposed home will decline the surrounding property’ value. 
i. Used an architect’s theory as their evidence but nothing was backed up by it
b. Legitimate purpose of zoning ordinances to stabilize/increase property values. 

iii. In most jurisdictions, aesthetics is a legitimate basis for zoning regulations. 
1. Balance of societal needs and rights between individual property rights to use ones home. 
2. Some jurisdictions are opposed to aesthetic regulations. 

iv. Sign Codes: 

1. General sign code is ok. 

2. Court struck down a provision about signs conveying messages (including political) because such a restriction of freedom of speech can be justified by a compelling government interest. 
b. Household Composition
i. Does police power permit municipalities to regulate the composition of households? 
ii. Moore v. City of East Cleveland

1. This city had an ordinance that tried to define family and the problem was the plaintiff was living with her son and 2 grandchildren from different children that she had so she was violating the rule according to the city ordinance and therefore she had to go to jail

2. US Supreme court said ordinance was unconstitutional. People are allowed to live with family members as they define it (usually blood relatives)

3. Court used a strict scrutiny test on this ordinance

4. Ordinance looked at who is living rather than addressing specifically the number of people who live in the house

5. If city had ordinance that limited number of people in the house or number of unrelated people in the house then court says it would have been okay

a. Ex: belle terre was upheld because it was an ordinance trying to prevent frat houses. Court said it was okay to have max limit of number of unrelated people who can live in a place, cannot define family unit though

6. Liberty protects family in way of not determining who is family or not

iii. City of Edmonds v. Oxford House, Inc. 

1. Ordinance that is making distinction between blood relations and unrelated people. Putting cap on how many unrelated people can live there
2. Challenge made to ordinance—the fair housing act prohibits discrimination against people who have disabilities. 

a. Group home for people suffering from drug and alcohol addiction fall within the FHA’s protection. 

b. City is discriminating against this housing arrangement 

3. Federal Housing Act (FHA): 

a. If a municipality wants to set occupancy limits in terms of the number of people in the house, that is OK under the FHA. 

b. Safe-harbor provision 
c. Is there a legitimate basis for the government to restrict the amount of people in a house? 

i. Public safety 

ii. Sanitation 

iii. Health

4. Issue: is whether this ordinance falls within the safe harbor 

5. Court holds NO. This was not an occupancy limit under the safe harbor provision of the FHA. It is limiting the number of unrelated people, but not the amount of related people living in the house. 
iv. Is there a legitimate basis for the government to define who should be in the home? 

1. Court doesn’t decide this. 

2. Whether City can shut down the group home will likely depend on how “family” is defined in the zoning ordinance and whether there is a state public policy or the state constitution protects group homes like this or allows unrelated people to live together
3. Supreme Court has upheld a family zoning ordinance that aimed at preventing local college students from living together. ---- regulation bore a reasonable relationship to legitimate state objectives of regulating noise, parking, and other density related issues. 

4. On the other hand, some state courts have held that occupancy restrictions based on biological and legal relationships had no reasonable relationship to the city’s objectives. (personal privacy) 
c. Exclusionary zoning

i. To what extent (if any) may a municipality take measures the effect of which exclude “unwanted people”? 

1. Exclusionary zoning are zoning practices that have the practical effect of preventing certain groups of people from moving into a town. 

2. Why might a municipality engage in this practice? —tax revenue/expenditure justifications 
3. Exclusionary zoning techniques: controls on minimum housing cost, minimum housing size, minimum lot size, prohibitions on mobile homes and prohibitions on multi-family housing. 

ii. Racially discriminatory exclusionary zoning practices violate the federal Fair Housing Act. 
iii. Southern Burlington County NAACP v. Township of Mount Laurel 

1. Bottom line problem: the way they zoned the municipality prevented low- and moderate-income families from residing in the town. They preferred building an industrial area which is not meant for kids
a. A lot of land zoned industrial 

b. Limited multi-family buildings 

c. Preference for large lot sizes and single-family homes 

d. Makes it very expensive to live in this area. — people of color harder to live here. 
e. Industrial zoning is lucrative for taxes but does not add kids
2. Zoning ordinances as an exercise of police power must meet constitutional substantive due process and equal protection requirements AND must promote public health, safety, morals, and general welfare. 

3. Proper provision of adequate housing for all categories of people is absolutely essential in promotion of general welfare.

a. Deregulation 

b. The zoning ordinance must provide for opportunity of housing to be built for all categories of folk in terms of income levels
c. Examples: 

i. Don’t fund education through property taxes 

ii. Turn industrial use into multi-family homes

iii. Allow for more occupancy, don’t restrict multi-family homes. 

4. Each municipality in new jersey has a responsibility to have adequate housing

a. If mount laurel does not do it, it will burden and over crowd other districts
5. Possible Mount Laurel Goals

a. Increase housing opportunities for low and moderate income households

b. Provide housing opportunities in suburbs for low and moderate income urban residents

c. Ameliorate racial and ethnic residential segregation

d. See study in 27 Seton Hall L. Rev. 1268 (1977)

i. Program worked for increasing housing opportunities

ii. Not much happened in moving people into suburban areas

iv. Tax Revenue/Expenditure Justifications for Zoning

1. Assume single family home worth $1,000,000.

2. # of school aged kids in home = 2

3. Assume apartment building with 10 units worth $1,000,000

4. # of school aged kids in building = 20

5. Assume property tax rate = 1%, each property generates $10,000 in tax revenue

6. Tax revenue per student for single family home = $5,000

7. Tax revenue per student for apartment building = $500  

V. EMINENT DOMAIN – TAKINGS
a. Property rights in the US Constitution 

i. Due process—limiting the ability to deprive people of property without due process. 

ii. Takings Clause of the 5th amendment:  Private property cannot be taken for public use without just compensation. 

iii. Inherent in the 5th amendment is that if property is taken from someone from the government, it must be taken for a public use. 

b. Balance of Need for eminent domain and compensation 

i. Need for government to take land, because it is useful for public projects such as roads and schools. 

ii. Cost of projects should be borne by the public as a whole (taxes), not simply the person whose property is taken. 

iii. Criticism that economically disadvantaged areas and certain racial and ethnic groups bear the brunt of eminent domain and aren’t properly compensated. 

1.  The costs of projects are not really spread evenly. 

2.  Cost less for government to condemn property in these areas. 
c. What is meant by “PUBLIC USE”? 
i. Kelo v City of New London: 

1. Distressed municipality town. The government organized a plan to spur economic growth and split into 6 parcels by seizing private property and giving it to property developers to create new jobs and increase tax revenue. 
2. Petitioners brought suit because their property was condemned as a result of this development project. 
3. People have lived in these houses for a long time. Government is trying to force these longtime residents to sell their homes which the residents are complaining about

4. What qualifies public use? 

a. ISSUE: Whether the taking of property qualifies as public use, if the property is being transferred to private properties for purposes of private development?
5. Court says that public use can be interpreted to include public benefit. The state legislature had determined that this is serving a legitimate public purpose and is therefore a legitimate public use. 

a. Great deference to the government/legislature. 

b. Commercial development = public use 

i. Public road, public school, etc.

c. Court held that condemnation for economic development is permissible, but the primary purpose must be to benefit the public rather than another private party.
d. In Kelo, the City was able to meet this test because it had a comprehensive plan for redevelopment and had built up a lot of evidence regarding the economic need for that project.
6. Dissent: there is a danger is saying you can have as a public purpose a “general economic development” because it is very broad. Can argue many projects are for general economic development

a. Concern is this system will get gamed in a way. More powerful will take advantage of less powerful

ii. How courts define public use: 

1. Transfers of private property to public ownership (example—for use as a road) 

2. Transfers to private parties such as utilities, railroads, etc. who make property available for public use. 

3. Transfers to private parties as part of program to serve a public purpose (example—eliminate blight, concentration of land ownership, or economic development such as Kelo)

a. Public purpose

iii. What is meant by “JUST COMPENSATION”?  

1.  Just compensation = fair market value (objective, not subjective)
a. Problem—FMV for real estate difficult 

b. Person is entitled to highest and best use for what the property can reasonably be adapted, taking account reasonable future use.

c. Usually calculated by appraisal. However, this may be imprecise. Law still wants an objective determination
d. A property owner is entitled to the fair market value of the property taken, and by setting a flat rate of compensation for every taking, a statute does not guarantee that
e. Full compensation is not the same as market compensation ---- full includes sentimental value. 

i. Look at recent sale value of comparable homes, rental value, rebuilding cost. 

2. ISSUE: When the government only takes part of Blackacre 

a. Severance damages --- when the government condemns part of the property, the owner of Blackacre must now redevelop it in some way to access the other parts, which costs money. If the government’s actions have now caused the owner of the property to spend money to restore the value of the part of the property retained, the government needs to compensate the owner. 

b. BUT, if the value of the part of Blackacre retained INCREASES, no severance damages will be given. 

c. EX: Assume state condemns part of Blackacre and cuts it in two with a freeway.  FMV of Blackacre before = $1,000,000.  FMV of part of Blackacre taken = $250,000.  FMV of remaining Blackacre with freeway running through it = $500,000

i. Owner of this property still has land that is worth $500,000 

ii. What position are they in before? What position are they in after?

iii. Severance damages

1. When state takes part of owners damages, it will put into effect what owner has left. So you need to take that into account to make it equal whole again

iv. Since 500k is needed to be whole then they should get 500k

d. What if freeway actually increases value of remaining land because there is more access?  E.g., fmv of part taken = $250,000, fmv of remaining Blackacre with freeway running through it = $800,000?

i. Split of authority: some courts will reduce amount paid to 200k to equal original price

ii. Other courts will still give owner 250k because that was FMV of what is taken

e. Does fair market value compensate Kelo?

i. No, but the objective way is easier than a subjective way

ii. Problem is people who have lived there for a while, you cannot really compensate them objectively because of their lifetime of living there. Problem is, it’s hard to determine how to compensate them

d. TAKINGS ----Types of takings: 

i. Express takings—condemnation proceedings filed by a governmental unit. 

1. The governmental unit seeking land will negotiate with landowners in attempt to reach a price. 

2. If price not reached, judicial condemnation proceeding will commence. 

3. If court determines that condemnation is proper, the court will next determine what the FMV is of the property, and the owner will be entitled to that price. 

ii. Implicit takings/inverse condemnation—some governmental action is alleged to result in property being physically taken, or the value of property lost. 

1. The property owner is doing the suing in these cases. (Preseault case—government’s designation of easements as nature trails constituted a taking that entitled them to compensation) 

2. Some states—when a public work or improvement causes damage or destruction to private property. 

a. Private companies/utilities—governmental entities because they are given power of eminent domain  

e. Regulatory takings: 

i. Governmental regulation (or judicial decisions) inherently affects value of property. 

1. If every time government decided to regulate an area they had to compensate everyone whose property value is diminished, essentially government would not be able to do anything. 
2. Courts have held that an ordinance that is so burdensome, or that unduly burdens a single landowner in order to benefit the public at large, may be a regulatory taking, and must be compensated.
3. Courts regularly said most governmental regulations do not constitute a taking. 
a. Original view—property not “taken” unless physically taken 

i. For example, if the government takes land for a public purpose like for an airport. 

ii. Generally speaking, government not required to compensate for a regulation that harms someone. 

b. Government can regulate nuisances/noxious use WITHOUT compensation (example brewery case, oleomargarine case from 1880s) 

c. Reciprocal advantage—regulations that both burden and benefit landowner OK (example—height restrictions on buildings) 

i. Building owner also benefitted by the fact that the neighbor can’t go beyond that same restriction. 

ii. Pennsylvania coal— “if regulation goes too far (in terms of reducing value of property), it will be recognized as a taking.” 

1. Kohler Act:  Forbids coal mining in such a way as to cause subsidence of homes (homeowners had contractually agreed to accept risk of subsidence)

2. Coal mining companies complain that this is taking their property, the coal that could otherwise be mined

3. Is the statute constitutional?

4. The loss to the coal companies went too far, and therefore regulation was unconstitutional. 

5. Not a lot of guidance given however, about what it means gone too far. 

6. The Supreme Court thereafter has strained to figure out standards. 
7. Dissent: 

a. statute is lawful under police power, protecting public safety.  Compare value of coal needed to support to value of all coal, including that which can be mined.
b. In determining the extent to which the regulation harms someone, look at their property as a whole and the extent to which the regulation affects the whole property’s value. (this is what happens later in the Penn Central case) 

c. This does not go too far because you have to look at entire estate coal company has

d. They still have plenty to mine so regulation does not take a lot
8. One big stick (dissent) or three smaller sticks (majority)?

9. Three smaller sticks:  (1) surface rights, (2) coal available for mining and (3) coal needed for support.  Taking one of the sticks is a “taking” that must be compensated.  “Conceptual severance.”

10. One big stick.  Statute simply whittled away at it and Penn Coal still had a lot, no need to compensate.  

iii. Penn Central Case: 

1. Grand Central Terminal was protected under preservation law — Penn Central owned it 

2. Penn Central tried to remain in business by developing air rights above grand central terminal, but preservationists objected to it because it was a landmark. 

3. Issue: Whether the government’s landmark preservation laws constitute a taking which requires just compensation to Penn Central? 
4. Ultimately, this is NOT a taking that should be compensated by the government. 

5. Three things to consider to determine a regulatory taking: (case-by-case factor evaluation) (Penn Central Balancing Test)
a. (1) the economic impact of the regulation to the owner 

i. Developmental rights have value. While the preservation law prevents Penn Central to do what they want at grand central, they CAN regulate other parcels. They are not being hit hard economically 
ii. Penn Central may even be benefitted by this regulation!! 

iii. Grant Central = Tourist attraction 

b. (2) the extent to which the regulation interferes with the owner’s distinct investment backed expectations 

i. Penn Central can still operate grand central as it has been. 

c. (3) character of the governmental action 

i. Whether the government physically invaded? 

ii. In regard to character of the governmental action, it was not a regular taking in physical property. The regulation just prevented them from making what they wanted because it negatively affects the OG design of the building.
iii. The court is going to look at cases different if the government is physically occupying the land, in comparison to regulating the building.
6. Policy: 

a. This test is very difficult to apply. Uncertain. 

i. It is also very hard to win a Penn Central Balancing case. 

b. Balance of individual property rights vs. the need for the government to regulate in favor of a public good. 

i. Contrast this with taking away a specific property right that must be compensated 

c. Preservation regulations are reasonable 
iv. How to determine if a taking has occurred: 

1.  An evolving area of law, cases are muddled. 

2.  A case may fall under a bright line test.

3. STEP 1: “Bright line” tests for a taking: DO THIS FIRST IN ANALYSIS. 
a. (1) permanent, physical occupation of land —government mandating someone give up portion of land for public purposes. 
i. If someone can show their land is physically occupied, it is a taking and entitled to reasonable compensation 

b.  (2) if the claimant can allege a loss of ALL economically beneficial or productive use of land is a taking unless justified by general principles of property law, like nuisance. 

i. Entitled to compensation 

ii. “Wipeout case”
c.  (3) government demands an exaction lacking either essential nexus with legitimate state interest or rough proportionality to impacts of proposed project

i. Example: Government requires developer to build large high school on developer’s land as condition to granting permit for development. 
ii. Exaction cases where government puts arm on developer and says “you can build this, but you have to do that”
1. What is relationship between what they are asking for and the project?

2. Housing development and requirement to build a school

a. How big a school? Needs to be proportional
iii. Essential nexus between requirement and legitimate state interest? 

1. Building a school has a nexus with the building with the multi-unit development, which would put a strain on school system.
iv. Is the requirement “roughly proportional” to the nature and extent of the project’s impact 

1. If the development is only building 20 units, and the government says a 5000-person school must be built—not proportional. 

4.  STEP 2: If a case does NOT fall within these types of Brightline case, then the court will engage in “Penn-central balancing” 

a. Balance economic impact of regulation on claimant, extent to which regulation interferes with claimant’s investment-backed expectations, and character of the governmental action. 

i. Does it involve a promotion of general welfare, or is it a physical invasion? 

b.  Then determine whether a taking has occurred. 
f. Loretto v. Teleprompter Manhattan

i. Ordinance in New York passed that gave cable companies put wiring for cable on their buildings

ii. Landlord saying you are appropriating property by requiring them to have cable strung across it

iii. US Supreme Court said it is a taking because it is a permanent physical intrusion of the landlords property 

iv. Goes against rule 1 in bright line test
1. Irrespective of whether or not this regulation is good for the public does not matter because it is permanent 

2. It is a taking so government has to pay

g. Cedar Point Nursery v. Shiroma: 

i. Plaintiffs: two employers (Growers), brought action for injunctive relief claiming that this causes an unconstitutional taking because it creates a permanent easement for the union organizers to their private property without compensation. 

1. This regulation gives the union organizers a PERMANENT easement to access the land of the Growers to engage in union organizing activities—this is a permanent occupation of land. 

ii. US Supreme Court majority said it is a taking and injunction should be granted to restrict enforcement of this law

1. Supreme court enjoined state of California from enforcing this law

2. Majority said it falls within a bright line test (Rule 1)

3. This regulation is like a physical occupation of land

4. One of the sticks in the bundle is the right to exclude

5. Union is permanently taking the right to exclude

6. Farmers have right to exclude union organizers under classic property law

iii. Dissent says it is NOT a per se taking. 

1. Relies on Prune Yard Cases—Analogizes to case where the CA Supreme Court held that the CA constitution gives a right to free speech of people on premises of a private shopping center. Argument was made that it was a taking. 

a. Center held it was not an unconstitutional infringement, even though there was not an end date. 

2. HERE, this is similar to this case^, it is not a permanent physical occupation of land (taking). It is letting people doing political organizing (free speech-fundamental right)—no taking. 
3. Relied on Penn Central Test

h. Remedies for takings: 

i. Damages: Fair market value of property taken for period that the property is taken. 

1.  Sometimes, taking permanent, sometimes temporary. 

ii. Government could choose to rescind regulation, but still liable for loss during period it was in effect.  
i. Lucas v. South Carolina Coastal Council

i. Court is fitting this case in bright line test

ii. This regulation prohibits Lucas from building what he wants to build there

iii. Majority is operating under this factual finding that he has no economic value of the land which came from lower courts finding

1. “Wipeout case”

2. Questionable decision by trial court

3. Wipeout value is a taking

iv. There are exceptions to wipeouts being a taking though 

1. Exception is Rule 2 in bright line test

v. Majority says if in fact it was a nuisance (bright line test Rule 2) state does not have to compromise for it but that finding by the legislature is not enough

vi. Majority wants to look at what a nuisance is but nuisance law is not very clear 
vii. Majority is allowing Lucas to win, maybe he should be compensated, but need to consider bright line test and how bright it really is
1. Need to determine what is (or is not) a nuisance
viii. Giving legislature power to define nuisance gives them power to make regulations on their own 

1. Majority does not trust legislature and thinks they will make bogus justification so they avoid to pay

2. Majority is trusting common law on nuisance over legislature

ix. If you lost all economic benefits of property (bright line test) then government has to compensate the owner’s property
j. Murr v. Wisconsin

i. Siblings jointly own adjacent lots E & F

ii. Want to sell Lot E to fund move of cabin to different part of Lot F

iii. State law prohibits sale or development as separate lots because each has inadequate land suitable for development. 

iv. Appraisal:  $698,300 of lots together as regulated, $771,000 for lots if each were a buildable property, $373,000 for Lot F as a single lot with improvements, $40,000 for Lot E if it could be sold separately as an undevelopable lot.

v. Should focus be on diminution in value of Lots E & F together or just on Lot E?

1. Lot should be viewed as one whole

vi. When land is not developed, view of person buying it is running risk of what you can do with that land

1. One thing to buy a house with it because you know what you will get

2. Vacant land who knows what will happen: maybe government can change regulation so you wont be able to build

vii. When looking at treatment land on state and local law it is looked like a merged lot because it is owned by common ownership 

1. The lands are adjacent so they look like they work together, considered as one

2. Property is more valuable when together as opposed to apart

viii. Majority approach of multi part test looks at reality of situation

ix. Dissent: willing to go with state law to an extent

1. Singling out one parcel being adversely affected and looking just at that

2. Not necessarily disagreeing with result majority used, just disagree with way they got there

3. They would like to set table for more ‘lucas’ claims

4. If looking at each parcel separately there is a more likely chance to find a taking looking at it this way

k. Test for determining relevant parcel

i. Would reasonable expectations regarding property ownership lead the landowner to anticipate that landowner’s holdings would be treated as one parcel or separate tracts?

ii. Look to treatment of land under state and local law, physical characteristics of the land, prospective value of regulated land.

l. Beach front property rights

i. Private beachfront property begins at the mean high-water line determined over time (basically end of the wet sand)

ii. Littoral property owner (i.e. owner of beachfront property) has rights to gradual increases in land through accretions and relictions, right to use and access the water, right to an unobstructed view of the water

1. Can add or subtract property value through accretion and reliction

iii. Property line does not change by avulsion (i.e. sudden or perceptible loss of or addition to land by action of the water (e.g. by a hurricane)) 

1. Whatever your property line was before stays

m. Facts in Stop The Beach Renourishment

i. State program allowed beach restoration seaward from the mean high water line as beaches had been eroded by hurricanes and general erosion.

ii. Program provided that beachfront property owners’ property ended where the new beach created by the state began.

iii. Plaintiffs in the case objected, claim that program deprived them of their rights to accretion and rights to have their property directly touch the water, was a taking of their littoral property rights

iv. Florida courts held that the program did not deprive them of property rights (beach restoration by the state was like an avulsion)

1. Dumping of sand from government was like an avulsion

v. Plaintiffs take this to US Supreme Court who said that Florida changed property law which took away rights from owners

1. This is a taking just like if legislature did it

n. Can a court decision be a “taking”?

i. Scalia (joined by 3 justices):  “if a legislature or a court declares that what was once an established right of private property no longer exists, it has taken that property, no less than if the State had physically appropriated it or destroyed its value by regulation.” 

1. If state courts through common law change property law then that is a taking if it deprives property owners

ii. This is dicta:  court holds Fla. decision did not change Fla. property law and this part of the opinion lacked majority of justices 

1. This language was dicta because the court had held Florida court did not really change Florida property law

2. Florida courts did what was consistent with Florida property law

3. This dicta is still an open question

o. Courts sometimes change property rules that adversely effect people

i. Court changes can be looked as takings if they change property law

ii. Willard case easement, California court changed the law

1. If someone was hurt by this they can claim a taking from Scalia’s taking

iii. Maine vs Connecticut doctrine: many people switched from Maine to Connecticut over time which hurt a lot of people and they were losing out on property from change in law
