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I. INTRODUCTION
· CA is one of 14 community property states which divide community property 50/50 at divorce. All other states are equitable distribution states   
· Before 1975: 
· Husband had management and control over property
· If the wife came into the marriage with property the husband still had management and control but could not sell it without her permission
· 2 types of property 
· Community property = common assets of marriage, acquired during marriage, divided equally at divorce  (not the official definition), Family Code §760 “all property, real or personal, wherever situated, acquired by a married person during marriage while domiciled in this state.” 
· Separate property = not divided at divorce, Family Code §770 “all property owned before marriage” and “all property acquired . . . after marriage by gift, bequest, devise, or descent.” PLUS “rents, issues, and profits” of SP are SP 
· FIT 
· Funds = primary way to characterize property is determine the source of the funds (ex: if title of the car is in husbands name the car is still community property if bought with community funds) 
· Intentions
· Title 
· Other basics 
· Earnings during a marriage are community property 
· Gift, inheritance before and during marriage is separate property 
· If spouse dies intestate the surviving spouse gets all community property but heirs have right to 2/3 separate property and surviving spouse has a right to ⅓ separate property, if there are no heirs spouse also gets separate property 
· If spouse dies testate they can will away ½ of their community property and all of their separate property
II. TRANSMUTATION
· Transmutation = how the character of the property can be changed (or transmuted) by the agreement of spouses 
· Transmutation can occur through: (1) Premarital agreements, or (2) agreements made during marriage 
A.  Prior to 1985
· Easy transmutation = transmutation prior to 1985 that did not require a writing, you just had to convince the court there was an oral agreement to transmute 
·  Saying, “everything I have is yours and everything you have is mine” is a valid pre 1985 transmutation 
· Estate of Rapheal   
· Referring to the house as “our house” was not enough to indicate transmutation 
· Marriage of Jafeman =  referring to the house as “our house” was not enough to indicate husband intended to transmute the property. From this case we learn you can think of easy transmutation not as an agreement, but a gift. One spouse is giving up their interest in the property 
· Transmutation may by prove by the acts of the parties and their conduct in dealing with the property 
· Estate of Nelson 
· Marriage of Lucas = husband and wife bought a home and 75% of the funds were the wife’s separate property. The couple put title and registration in the wife’s name. The court held that by not objecting to the title being in the wife’s name he transmuted the property from community to separate. The failure to object was sufficient to transmute 
B.  1985 - present 
· No more “easy transmutation” 
· Family Code §850-853
· §851 = subject to law of fraudulent transfer 
· §852 is the transmutation statute = (a) valid writing, express declaration, (b) not effective as to 3rd party without notice unless recorded, (c) not applicable to gifts of clothes, jewelry, tangibles, (d) does not affect characterization of commingled property, (e) on applies to transmutation on or before 1/1/1985
· §853 = a will is only effective at death, so a statement in a will that attempts to change the character of the property is not admissible as express declaration before the death of the testator 
· Important date is date of alleged transmutation not date of acquisition of property 
1. How to transmute
· For a valid transmutation you need: 
1. Writing by an express declaration (with or without consideration) 
2. The spouse whose interest in the property is adversely affected must make, join, consent to or accept the express declaration in writing 
a. The intention of the adversely affect spouse controls - it matters that the spouse understands that he/she is transmuting 
· Not all written documents are sufficient to transmute property. The document must contain language that the characterization of ownership is being changed. 
·  Estate of McDonald = Wife was dying of cancer and before she died she signed a form that said “I consent to the above designation of the trust.”  The court held this was insufficient to transmute the trust because the document must contain language that characterization of ownership is being changed. 
· Language included to make it a valid transmutation could be words like: transmutation, community property, separate property etc
· Transferring stock to someone else's name is not transmuting because it needs to say you are giving up an interest by transmuting the property 
· Marriage of Barneson = Husband signed a document to transfer certain stocks to the wife’s name. Upon divorce the court said this document did not accomplish transmutation to wife’s separate property because it did not specific the husband's interests were being transferred 
· Language “husband and wife as owners” is not sufficient to transmute
· Marriage of Lafkas 
· Putting separate property into a trust does not automatically transmute it to community property 
· Marriage of Starkman 
2. Extrinsic Evidence
· Extrinsic evidence is not sufficient to create transmutation – you cannot rely on extrinsic evidence to prove a transmutation occurred 
· Marriage of Campbell = Husband owned a house prior to marriage. During the marriage the wife used her separate property to improve the home. Upon divorced she claimed there was an oral agreement to add her name to the title, but the court refused to consider the evidence of the oral agreement and improvements. 
· There is no statute of frauds exceptions, like partial performance exception, to the express writing agreement for transmutation. Only remedy is to try to undue transmutation by claiming breach of fiduciary duty. 
· Marriage of Benson = Husband and wife had an oral agreement that if the husband signed a deed that transferred his interest in the home making it the wife’s separate property then the wife would sign an agreement to give up her interest in the husband’s pension. The husband signed his document to transmute but the wife never signed her’s so the pension was still community property. The court held the partial performance exception did not apply and the pension was still community property even though he partially performed the agreement. (he can still claim breach of fiduciary duty) 
3. Third party Acquisition 
· The statutory requirements of transmutation apply to property purchased by a spouse from a third party if the spouse used community funds
· Marriage of Valli = Husband buys a life insurance policy and puts in the wife’s name. Wife argues because it was purchased from 3rd party and put in her name it was not an interspousal transaction and does not need to satisfy transmutation. Court held transmutation still applies to property purchased from 3rd parties and here because it was purchased with community funds it is community property and needs to be transmuted to become wife’s separate property. 
4. Gift Exception 
· §852(c) = gifts are not included in the transmutation statute, “not applicable to gifts of clothes, jewelry, tangibles” 
· Gift requirements: 
· (1) a gift between spouses of clothing, wearing apparel, jewelry, or other tangible articles of personal nature 
· (2) that is used solely or principally by the spouse to whom the gift if made, and 
· (3) that is not substantial value taking into consideration the circumstances of the marriage 
· Marriage of Steinberger = Couple purchased ring together with community property funds. The husband gives the wife the ring as a gift. The court held this did not fall into the gift exception of transmutation writing requirement because the ring was of substantial value to the spouse, and the court saw the ring as an investment made by the couple. 
· Car is not an article that is “personal in nature” and does not fall into the gift exception. 
· Marriage of Neighbors 
5. Commingled or otherwise combined
· §852(d) = nothing in this section affects characterization of commingled property
· Commingling = separate and community funds deposited into the same account 
· Estate of Murphy = husband has a house that is separate property. The wife uses her separate property to make mortgage payments and improvements to the house. The husband dies intestate and husband’s sons from a former marriage claim the house as theirs. The wife argues that combined funds were used for the house so there wasnt a need for an express declaration and the court rejected her arguments 
6. “Statement in a will” 
· §853 = a statement in a will can transmute, but the transmutation is not effective until the spouse dies, if they divorce no transmutation has yet occurred 
· A transmutation in a trust is effective upon time it was made (differs from will) and cannot be conditional on death only and not divorce  
· Marriage of Holtman 
Examples and Explanation from this section are on page 43
III. EVIDENTIARY PRESUMPTIONS 
A. The General Community Property Presumption
· General community property presumption = §760 = property acquired during marriage is presumed to be community property, it is a rebuttable with sufficient contrary evidence – burden of proof to show it was acquired during marriage is on party arguing it is community (if presumption found then party rebutting has burden of proof that funds were separate property or gift, preponderance of evidence standard) 
· The general community property presumption encompasses property possessed during the marriage (when it is unclear when it was acquired?)  as well as property acquired during the marriage 
· Lynam v. Vorwek = during a long marriage there is usually little evidence of the source of funds or the time property was acquired and general community property presumption will apply to property possessed during marriage 
· Short term marriages still get the general property presumption? 
· Fidelity v. Mahoney = flight insurance was bought during marriage but court still required wife to show the insurance policy was bought with community funds because the marriage was only two months long (so the court did not give the presumption?) 
· Apportionment = court can characterize something as part community property and part separate property and apportion to spouses, use for property that does not have title like personal property (possibly use for titled things too?), ex: funds to buy lamp used 40% community funds and 60% separate property funds 
B. Presumption When Title Is In One Spouse’s Name
· There are 2 principles 
· (1) property titled in one spouses name is treated differently from jointly titled property(that is below) 
· (2) property titled in one spouses name does not mean that property is separate property/ does not defeat community property presumption 
· If it was acquired during the marriage there is still a community property presumption, the sources of funds control, and burden of proof is on spouse arguing it is separate 
· Marriage of Ettefagh = husband bought real estate during the marriage and took title in his name as an “unmarried man.” The court said there was a general community property presumption and the husband tried to rebut by having his father testify that the funds were a gift from him. The court did not satisfy the preponderance of evidence standard 
· Marriage of Brooks and Robinson = this case is kind of an outlier.  
C. The Married Women’s Special Presumption 
· Married women’s presumption = §803 = when a married women acquired property by a written instrument proper to 1/1/1975 the presumption is that 
· (1) if it is in her name, it is her separate property
· (2) if it is in her name and that of any other person, presumption that she takes her part as tenant in common 
· (3) if acquired by husband and wife by an instrument in which they are described as husband and wife, presumption is community property, unless a different intention is expressed in the instrument 
· Exception for TIC title prior to 1975 = Dunn v. Mullan = tenancy in common taken before 1975, title reads “john doe and jane smith doe, husband and wife, as tenants in common.” title is presumed ½ community property and ½ wife’s separate property 
· This rule comes from idea that men had management and control so if a woman's name appeared on title it was on purpose by husband and he was giving it to her as separate property 
· Examples and Explanation from this section are on page 61
IV. TITLE & CHARACTERIZATION / TITLE PRESUMPTIONS
A. Joint Tenancy Deed & Titles
· Title as joint tenancy is presumed community property, cannot be rebutted through tracing can only rebut through written agreement 
· Prior to 1984 it could be rebutted by an oral or implied agreement, there was no reimbursement unless there was an agreement  
· After 1984 it could only be rebutted through a written agreement, spouse can get reimbursement through tracing 
· Marriage of Lucas ?
· Partnership agreement is not like joint tenancy of residential property and you need to express declaration of transmutation 
· Marriage of Lafkas = husband owned a ⅓ interest in a real estate partnership before marrying his wife. During the marriage they modified the agreement to say husband and wife are both owners of the ⅓ interest. Upon divorce the wife argues she should get the joint title presumption and husband argues there was no proper transmutation. The court said because it was separate before there has to be proper transmutation language to transmute it to joint title and here it was not transmuted so wife does not get joint title presumption and husband got to trace funds.  
· Retroactivity ? 
· Marriage of Buol, Marriage of Fabian 
1. Reimbursement of Separate Property Funds
·  §2460(b) = there is a right to reimbursement of “contributions to the acquisition of the property to the extent the party traces the contributions to a separate property source” - but appreciation remains community property, reimbursement is without interest 
· This is only after 1984, prior to 1984 there is only reimbursement if there was an agreement 
· §2460 includes some contribution and excludes others 
· Includes = down payments, payments for improvements, and payments to reduce the principle loan used the finance the purchase or improve property, stocks  
· Excludes = payments of interest on a loan, payments for maintenance, payments for insurance on the property, and payments for taxation on property 
· Difference between improvement v. repairs 
· Improve = putting in a pool, remodeling kitchen
· Maintenance = painting or landscaping 
· The amount reimbursed shall not exceed the net value of the property at the time of division 
· If property or stocks have decreased in value you cannot get reimbursed more than its worth at time of divorce
· Reimbursement examples on page 102
2. Two step analysis for reimbursement 
· Step 1 = characterization of the property – is it community property or separate property? 
· If the house is characterized as all community (joint tenancy presumed community) go to step 2, if it characterized as part separate part community or all separate dont go to step 2 
· Step 2 = is there a right to reimbursement? 
· Reimbursement is based on tracing, appreciation goes to community
· For acquisitions of property prior to 1984, there is no right to reimbursement absent a reimbursement agreement. For acquisitions of property in 1984 and thereafter, there is a right to reimbursement based on tracing. At present, “acquisitions” of property include purchases and transfers during marriage but contributions of separate property for improvements made to the acquired property are not considered “acquisitions.” 
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B. Community Property Titles
· §2581 = all joint title (joint tenancy title and community property title) gets community property presumption and it cannot be rebutted by tracing funds – but there can be reimbursement through tracing funds 
· After 1984 joint tenancy presumed as community can only be rebutted by a clear statement in a deed or title or a written agreement 
· After 1/1/1987 any joint form is presumed community property and be rebutted by written agreement 
· This means between 1984 and 1987 community property titles can still be rebutted by oral agreement 
· Prior to 1984 joint tenancy presumed as community could be rebutted by an oral agreement 
· Examples for this section are on page 89 - also there is a flow chart on page 89 
· Community property with right of survivorship = this type of title is like a combination between joint tenancy and community property title 
· If the marriage ends in divorce the property will be treated as community property and split
· If the marriage ends in death it will be treated as joint tenancy
Examples on page 94 
C. Improvements 
· There are generally two options for improvement: allow reimbursement or consider it a gift 
· Above ^ when we were talking about reimbursements we were only talking about one spouse uses separate property funds contributing to the community property, but there are 3 other scenarios below and there is case law surrounding these 3 scenarios 
· Up until 1/1/2005 there was no right to reimbursement for these 3 scenarios 
1. Separate Property Funds To Improve Other Spouse’s Separate Property 
· Before 1/1/2005 separate property funds to improve spouse's separate property was presumed a gift, but it could be rebutted
· In 2005 the law changed = §2640(c) = right to reimbursement “for the party’s separate property contributions to the acquisition of property of the other spouse’s separate property estate during marriage” – reimbursement through tracing funds 
· Issue with this is we don't know if it applies retroactively - because we know 2640(b) does not apply retroactively so likely 2640(c) does not either 
2. Community Property Funds To Improve Other Spouse’s Separate Property
·  Prior to 1975 “traditional rule” = husband was the manager so if he used community property funds to improve wife’s separate property it was considered a gift
· After 1975 “traditional rule” =  “the effect of this change should be to place each spouse in the same position as the husband was before 1975” - so if it wife or husband it will be considered a gift to the spouse 
· Wolfe Rule = community funds to improve separate property has a right to reimbursement 
· Marriage of Wolfe = “we agree there is no logical basis for denying a spouse reimbursement for community-funded improvement to the other spouse’s separate property”
· Wolfe Rule is now used 
3. Community Property Funds To Improve His Or Her Own Separate Property 
· Marriage of Jafeman and Marriage of Frick = if either spouse appropriates community funds for his or her own benefit, without the consent of the other spouse, the community should reimbursed  
· When community funds are used to improve spouse's separate property without the other spouses consent then the injured spouse “is entitled to either the amount expended or the value added – whichever is greater, so that there will be no benefit from the breach of trust”
· Marriage of Warren 
· I don't know if warren rule is always used, but trend is too allow reimbursement to community when one spouse uses it for their own separate property with or without consent 
Some examples on page 113
V. DIVISION AT DEATH 
A. Joint Tenancy Compared to Community Property 
· Family code applies at divorce, probate code applies at death 
· If a spouse dies intestate the surviving spouse has a right the decedent's spouses ½ share of community 
· If spouse dies with a will they can dispose of ½ community property in a will 
· With joint tenancy the title controls and not source of funds, joint tenancy can be rebutted by an agreement 
· For the purpose of determining the character of real property upon the death of a spouse, there is a rebuttable presumption that the character of the property is as set forth in the deed. Burden is on the party trying to rebut the presumption. Can be written (oral or implied by conduct before 1985) but cannot be rebutted with hidden intention of spouse.
· Estate of Levine = (1977) husband and wife buy a house and take title as joint tenancy. The husband dies and in this will he said the house was community property and gave ½ to his children (from a former marriage). Wife said they did not have a discussion about the husband willing away ½ of the house. Court held that house was joint tenancy and wife gets right of survivorship.   
B. Divorce/Death Scenario 
· If joint tenancy ends in divorce it becomes community property 
· If joint tenancy ends in death surviving spouses gets 100% of property  
· If a spouse dies in the middle of divorce proceedings then family court cannot then grant a divorce, it goes to probate court and probate court must determine the character of the property. This usually means joint tenancy was not severed because death happened before judgment entered for dissolution.  
· Estate of Blair = husband and wife owned a house in joint tenancy. They being divorce proceedings and wife designated house as community property. Husband testifies in a deposition he considers the house to be community property. Wife makes will and gives her ½ of house to sister. The wife dies and the husband says there was no agreement for house to be anything other than joint tenancy and he sells it. The divorce had not yet be finalized so it was technically still joint tenancy but court remands to know if there has been a transmutation.  
· Marriage of Hilke = wife died after an entry of judgment dissolving the marriage but court retained jurisdiction over property division. Supreme court of california holds that the joint tenancy was now community property  
C. Community Property with Right of Survivorship 
· §760 = effective as of 2001, if the title reads “community property with right of survivorship” then 100% passes to surviving spouse 
· There is no right for a spouse to will away ½ 
· While both spouses are alive they can terminate the right of survivorship through the same procedures that joint tenancy can be severed (so through divorce? Or written agreement?) 
· tax benefits. If you have a community property title there is an exception to capital gains tax and you get a 100% stepped up basis, for joint tenancy you get 50% stepped up. So this title you get joint tenancy right of survivorship but community property stepped up basis 
VI. CLASSIFICATION OF SPECIFIC PROPERTY TYPES
A. Commingling
· Commingling = situation where both community property and separate property funds have been deposited into a bank account 
1. Family Expense Presumption: Community Property First 
· Rules for family expenses: 
· (1) available community property funds are presumed to be used to pay for family expenses. Separate property funds are deemed to be used for family expenses only when community funds are exhausted 
· (2) when separate property funds are used to pay for family expenses the separate property estate has no right to reimbursement unless the parties have agreed to reimbursement 
· Example: 
· Before marriage Harry has a checking account with 1,000 of separate property. After marriage Harry deposits a paycheck of $1,500. That money is community property. Now the account is commingled. There is now $2,500 in Harry's checking account with $1,000 separate property and $1500 community property. 
· Then Harry and Wilma take a trip to Ireland. The entire trip cost $2,000 and Harry pays for it from his checking account. Under Family Expense rule it is clear that our trip to Ireland is an expense not an acquisition. No property was acquired. According to the First Family Expense rule community property funds are presumed to be for family expenses. Since there was $1,500 of community property funds and Harry's checking account that $1,500 is presumed to have been used to pay for the trip. Once that $1,500 of community property funds is gone or “exhausted” then only separate property funds remained in the account. The remaining $500 used for the trip came from Harry’s separate property funds. Under the second rule of no reimbursement Harry cannot claim reimbursement from the community or from Wilma separate property unless they had agreement that he would be reimbursed.
· Then Harry deposits another paycheck of $1,500 into his checking account, this is community property. Then Harry receives an inheritance of $10,000 from his uncle and he puts the entire amount which is considered his separate property into his checking account. At this point the checking account contains $10,500 of separate property and $1500 of community property. Harry then pays bills for medical expenses that equal $2,000. Under the Family Expense presumption available community property funds are used to pay for family expenses. Therefore the $1,500 of community property funds is used to pay for the medical expenses. Since the community funds exhausted the remainder of the $2,000 of medical expenses paid is deemed to have come from his separate property. Harry has no right to reimbursement. Once the expense is paid for the only funds remaining in Harry's account or separate property. At this point Harry buys a car for $10,000 and puts the title in his name. If Harry and Wilma divorce Harry can claim the car is his separate property and if he can prove the facts stated above he will be successful. 
· The general community property presumption still applies to things bought during marriage with the commingled account but you can rebut through one of two methods: (1) exhaustion method, and (2) direct tracing method 
2. Exhaustion Method 
· Exhaustion method = the separate property proponent can rebut the community property presumption if, at the time of the acquisition, all community property income was exhausted by family expenses.  
· See v. See
· Burden is on the the party making the separate property claim - party who chooses to commingle has burden to keep records to establish balance of community and separate property at time asset was acquired
· Total recapitulation (rejected by court) = show that an excess of community expenses over community income over the entire length of marriage
· There is one exception where you can use the total recapitulation method = “only when through no fault of the spouse, it is not possible to ascertain the balance of income and expenditures at the time property was acquired, can recapitulation of the total community expenses and income throughout the marriage be used to establish the character of the property” (usually this is if records destroyed through fire or earthquake or if other spouse purposely destroys them) 
· Example above with Harry was using the exhaustion method to prove the car he purchased was separate property
3. Direct Tracing Method 
· Direct tracing = separate property proponent need only show that separate property funds were in the account and the separate property proponent intended to use the separate property funds to acquire the property in question
· Marriage of Mix 
· Direct tracing makes it easier for separate property proponent and is very strictly applied, in example above Harry would only have to show there was enough separate property in teh account at the time and that it was his intention to use it for the car 
4. Keeping Adequate Records 
· Separate property proponent/ person who commingles has duty to keep adequate records 
· Contemporaneous deposits and payments and testimony of intent were insufficient to rebut presumption
· Marriage of Frick = Husband tried to use the direct tracing method. Husband received specific amount of sep prop each month and it would go into commingled account and he used that exact amount each month to make payments on encumbrance - he testified he intended to use sep prop to make payments, but court said he failed to meet burden because of inadequate records. ​​H testified to his intent to use separate property. But he showed only that each month received SP rental income sufficient to pay mortgage.  No evidence to show that SP funds were available at the time mortgage payment made.
· Heirs showing separate property funds were available at time the property was acquired is not enough to rebut presumption 
· Estate of Murphy = Both husband and wife died and the husband’s heirs were trying to claim some property was the husband’s separate property because it was purchased in part from proceeds from selling the husband’s separate property stocks. The court held the heirs did not meet the burden to rebut the presumption. Property acquired during marriage is presumed to be community and property purchased with commingled funds is presumed to be community. Here is it possible the property was bought with husband’s separate property and commingled and its possible it was bought with only separate property but there is no evidence that it actually was and the husband did not keep any records so the heirs are “bound by his inaction.” 
5. Joint Bank Accounts 
a) At divorce 
· Family Code §2581 and §2640 do not apply to joint bank accounts 
· There is no community title presumption under §2581 
· No right to reimbursement under §2640
· Community property presumption applies to funds held in joint account by married persons, it can be rebutted by: 
· (1) separate written agreement that funds claimed to be separate property are separate property 
· (2) tracing funds claimed to be separate property to separate property source 
b) At Death
· Probate code §5305 = same rule as above 
· Probate code §5302(a) = amount remaining in the joint bank account at death of one party belongs to the surviving party unless there is a clear and convincing evidence of a different intent 
· If account is title “community property” or “tenants in common” there is no right of survivorship but the account passes through community property rules 
Is §5302(a) for non married person too?
B. Educational Degrees
· In CA a degree is not community property 
· When a married couple decides that one spouse should attain an advanced degree and the one spouse studies and the other works to keep economic community afloat, but then at the end they get divorced the supporting spouse get partial remedy through §2641 
· §2641 = the community is reimbursed with interest, absent an express written agreement to the contrary, for community contributions to 
· (1) pay for education or training or are used to repay a loan incurred for education or training; and 
· (2)  education or training of a party that substantially enhances the earning capacity of that party
· For proving “substantially enhances earning capacity” there are two schools of thought, you can either show the spouse sought the degree intending to increase income, or show that there was an actual increase in earnings, but if the spouse went to school without intention to enhance earnings and was there for fun no reimbursement (ex; cop who went to law school not to become lawyer) 
· §2641 “community contributions” = only direct education costs such as tuition, fees, books, supplies, and transportation expenses. Ordinary living expenses NOT included. Community does have the right to reimbursement for payment made on parts of educational loans that were used for living expenses. 
· When educational loans have an outstanding balance at divorce the balance is assigned solely to educated spouse 
· Defenses to reimbursement: 
· (1) written waiver by spouse 
· (2) community has already substantially benefited 
· If it has been more than 10 years there is a rebuttable presumption that community has benefitted
· If it has been less than 10 years there is rebuttable presumption that the community has not benefited 
· (3) other spouse received community funded education also 
· (4) education or training substantially reduces need that the educated spouse would otherwise have for spousal support 
· For loan prior to marriage = bottom line = reimbursement applies to community contributions during marriage to repay an education loan incurred prior to marriage and assignment of a premarital loan will also be to the student spouse who incurred the loan 
1. Educational Degrees and Spousal Support 
· Family Code §4320 
· The extent to which the supported party (party now seeking spousal support) contributed to the attainment of an education or training by the supporting party should be added to list of factors that must be considered in deciding whether to award spousal support 
· Marriage of Watt =  Husband and wife marry in 1972 and get divorced in 1981. The husband was a full time student for 9.5 years of marriage and received his MD 5 months after separation. The wife worked full time during the marriage and used all her income for family expenses. court found there is no right to reimbursement to the community because the wife’s income was used for ordinary living expenses and not educational expenses. Court found there could be spousal support because when making the spousal support decision the court must consider the totality of “extent to which the supported spouse contributed to the other spouse’s attainment of education, including contributions for living expenses.   
Examples for this on page 147 
C. Goodwill
· A business started during marriage is a community business. You must split community business at divorce, tangible assets are generally easy to split, but an intangible asset is goodwill 
· Goodwill = expectation of continuous public patronage, that you will have future clients/customers
· There is normal goodwill, professional goodwill (for doctors, lawyers, accountants, etc), and celebrity goodwill 
· No such thing as celebrity goodwill 
· Artists, entertainers, or athletes who command high compensation are not considered to have professional practice in which good will attaches 
· A proper means of arriving a the value of goodwill contemplates any legitimate method of evaluation (two potential methods are market value or capitalization, but if two methods are used you must use one or the other you cannot pick a number in the middle of both this would be abuse of discretion) 
· Marriage of Foster  
· Market value method = expert looks at what a willing buyer would pay in cash for the community business if it were sold at the time of separation or divorce
· Capitalization method = look at the net income of a professional practice for one year, subtract from it what a reasonable salary would be for a professional of comparable experience, and multiply by multiplier of some value
· Goodwill may not be valued by taking into account post marital efforts of either spouse, must look at time of dissolution 
· Examples on page 134
D. Separate Property Business
· A business started before marriage is a separate property business. Business started during marriage using funds receive from gift or inheritance is also separate property business 
· BUT efforts during marriage are community property. So efforts that result in increased value of separate property business are community property, the separate property business creates community income 
· There are two different formulas: Pereira and Van Camp
1. Pereira 
· Pereira Formula = allocates a fair return on separate property investment and allocating any excess the community property (basically fair rate or return is separate property and remaining is community)
· Do not subtract family expenses from 
· This one is favored by non separate property owner 
· Example: 
· Wilma owned a business before she married Harry where she sold beaded bracelets. After marriage she designed one bracelet that became an instant success, received thousands of orders, her business tripled in value. 
· They divorce. Wilma’s design of the bracelet was community effort so any profit attributable to that belongs to the community. Because of wilma’s separate property interest she gets some of the increase in value as if she had taken her separate property and put it in a bank. 
· Wilma deserves reasonable rate of return on her investment which is usually considered 7-10%
· Wilma keeps the business as her separate property, plus the reasonable rate of return, plus ½ share of community interest  
· For there to be any community income, the actual return/profit must exceed the fair return rate 
· So if business has decreased in value since original investment then community gets nothing 
2. Van Camp 
· Van Camp formula = Determines the reasonable value of the spousal services and allocates that a community property and then the remainder is separate property (use when the character of the separate business is largely responsible for the growth not because of spouse efforts) 
· Subtract family expenses from community income 
· This one is favored by separate property owner 
· Example: 
· Wilma owned bracelet business prior to marriage. After marriage there is a trend with types of beads she uses and her business increases in value, but because of the trend and not her efforts. 
· It is assumed wilma’s community efforts were rewarded by a salary, if she got salary that would be community, if she did not get a salary then court would use a reasonable salary that someone in the same position would have received 
· Then subtract community expenses from community income to calculate the community share of the profits from the business 
· If all income is spent during marriage the remainder is separate 
· In many cases the separate property owner will receive the bulk of the increase in value of the business 
3. Which Approach to Use
· Pereira = use when management by the spouse was the primary cause of growth 
· Van Camp = use when the character of the separate property business is largely responsible for growth 
· Not always clear if increased value was from efforts or just economic circumstances 
· Gilmore v. Gilmore = Husband had separate property car dealership and court had to determine why his business increased in value. Major factor in determine to use the Van Camp formula was because in the period after WWII there was a tremendous increase in automobile business so court determine increase in value was from market conditions not husband’s efforts. 
· A court may use a hybrid approach when allocating the increased value of separate property 
· Marriage of Brandes = trial court Pereira for increase during certain years and Van Camp. between 1986 - 1991 increase in value was from efforts and court used pereira approach. For 1992 - 2004 the increase was attributed to factors other than husband's personal efforts. 
· Don't use either formula if the ower spouse plays absolutely no part in the management or operation of the separate property business (ex: undeveloped real estate that spouse doesnt make improvements and  just pays taxes on)
· If the non property owning spouse works for business and receives salary the community is compensated. If they do not receive salary then some of the business’s increase in value comes from other spouse labor, the 2 approaches would apply to determine the net community income ?
· If there is an increase in value of the business after separation you use reverse pereira analysis = if increase in value of business is from spouse efforts it is separate property, and if its from economic conditions it is community property  
· Examples on page 177
VII. MANAGEMENT AND CONTROL 
· Equal management and control began on 1/1/1975 and this is applied retroactively to property acquired before this date 
· But “equal management and control” still has limits, for example: if a bank account is in one spouses name the other spouse does not have access to it so they do not have control 
A. Community Personal Property 
· §1100 = has two major exceptions to “equal management and control” which are (1) gifts to third parties and (2) community businesses where one person has management and control
1. Gifts
· §1100(b) =  Prohibits gifts or disposal of community property for less than fair and reasonable value unless the other spouse has given written consent 
· Gifts between spouses are covered by transmutation 
· If a spouse violates the statue and gives away Community Personal Property without the written consent of the other spouse, non-consenting spouse has the right to either ratify the gift or revoke the gift, with revoking they get two options  
· (1) Bring an against the third party to: 
· Set aside the entire gift if the donor spouse is still alive, or 
· Recover half of the gift if the donor spouse is dead
· (2) Bring an action against the donor spouse to: 
· Reimburse the community for the full value of the gift if the donor is alive, or
· Recover ½ the value of the gift from the donor’s estate if they are dead 
2. Community business 
· §1100(d) - Primary management and control goes to a spouse who is operating or managing a business or an interest in the business that is all or substantially all community property 
· This means the managing spouse may act alone. The manager spouse may sell or encumber the community property for a valuable consideration without the consent of the other spouse, but if they are going to do a major action like sell the whole business they need written consent of other spouse, if they dont get written consent the sale is still valid but injured spouse can sue for breach of fiduciary duty 
3. Fiduciary Duty 
· §1101(e) =  each spouse shall act in accordance with the general rules governing fiduciary relationships  
· Full disclosure, should disclose everything upon request 
· Continues until entry of judgement 
· §721 =  husband and wife are subject to the general rules governing fiduciary relations which control the actions of persons occupying confidential relations with each other
· Confidential relations = highest good faith and fair dealing, neither spouse shall take unfair advantage of the other, neither spouse shall take unfair advantage of each other 
· 3 specific duties 
· (1) Access at all times to any books kept regarding a transaction for inspection and copying
· (2) Rendering upon request true and full information of all things affecting any transaction which concerns the community property
· (3) Accounting to the spouse, and holding as trustee, any benefit or profit derived from a transaction by one spouse without the consent of the other spouse which concerns community property
· There was a change in 2003, one point it said upon demand, then it changed to without demand. 
· Duty to disclose is a broad obligation and continues to bind spouses after separation until the final distribution of assets. The duty to disclose does apply retroactively 
· Marriage of Walker = this case did not apply new change in duty to disclose retroactively, but then in case Marriage of Fossum they did apply it retroactively then in Margulius again 
· Marriage of Margulius = husband and wife were separate for a while before husband actually responded to the divorce petition, by this time a lot of community assets were missing. Court found he breached duty to maintain proper records and also breached duty to disclose 
· Possible remedies for breach of fiduciary duty: 
· (exemplary damages)  if the court finds that the spouse who breached is guilty of malice, fraud or oppression the court may award the injured spouse 100% of any asset undisclosed or transferred in breach of the fiduciary duty 
· This can be filed at the same time as filing for dissolution of marriage, if it is filed separately there is a 3 year statute of limitations 
· Awarding 100% of undisclosed asset remedy was used in marriage of rossi when spouse did not report lottery winnings 
· “Taking unfair advantage of each other” 
·  If the use of separate funds represents an attempt to deprive the other spouse of an interest in a community investment like a pension of employment opportunity, that may be considered breach of fiduciary duty 
· A rebuttable presumption of undue influence arises when one spouse obtains an advantage over another in a community property transaction (if there is a quitclaim deed between spouses you have a reason to look), to rebut the presumption the advantaged spouse must show that the deed in question was “freely and voluntarily made and with full knowledge of the facts, and with complete understanding of the effect to the transfer”
· Marriage of Haines = once a spouse is advantaged by an interspousal transaction the presumption of undue influence arises 
· Marriage of Delaney = husband executed a grant deed conveying his separate property residence to himself and his wife as joint tenants. So the wife was the one getting the advantage and she could not rebut the presumption because husband had cognitive impairments and wife had total control over financial matters and he had financial and legal experience 
· Marriage of Mathews = wife executed quitclaim deed conveying her community property interest in their home to her husband as his separate property. The husband was able to rebut the presumption. The wife’s first language was japanese but she was fluent in english. She managed martial financial affairs and she agreed to sign the deed as the only way to obtain a lower interest rate on the mortgage and there was no pressure from the husband 
· Stitt Claim = allegation that spouse used community property for something outside the marriage, ex: buying gift for mistress, it is something that is clearly not a benefit to the community
· These are reimbursable to the community
· generally  = ordinary negligence not breach, no breach unless there is gross negligence  
B. Community Real Property 
· Neither spouse may sell, mortgage, lease for more than one year, encumber, contract to sell, or otherwise transfer for value any community real property without the express written consent of the other spouse 
· If one spouse breach the non consenting spouse can: 
· (1) have the entire transaction set aside if the transferor spouse is still alive or
· (2) have a transfer for value as to spouse’s ½ interest if the transferor spouse is dead 
· In both cases nonconsenting spouse must reimburse 3rd party bona fide purchasers/ creditor for full consideration given 
· BUT §1101(e) = In any transaction affecting community property in which consent of both spouses is required, a court may, upon petition of one spouse, dispense with the requirement for the other spouse’s consent if both:
· Proposed transaction is in the best interests of the community and
· Consent has been arbitrarily refused or cannot be obtained due to the physical or mental incapacity or long absence of the non-consenting spouse. 
C. Restraints During Divorce Proceedings 
· Fiduciary duty continues through divorce proceedings
· Under §2040 there is an automatic temporary restraining order (ATRO) = you cannot do anything without the written consent of your spouse 
· When divorce proceedings are initiated there is an ATRO which prohibits the spouses from transferring, concealing, or in anyway disposing of any real property or personal property whether it is community or quasi community or separate without the written consent of the other spouse 
· Exceptions
· (1) in the usual course of business 
· (2) for the necessities of life 
· Severing a joint tenancy is not a violation of the ATRO 
· Estate of mitchell = court said severance of joint tenancy is not a transfer of property or disposal of property so it was not violation of ATRO
· McTiernan = after separation and after ATRO began the husband sold community stocks without informing wife. He sold the stocks in order to pay community expenses but soon after he sold them the value of the stocks increased by a lot. Court found this violated ATRO even though proceeds were for community expenses. Court court awarded the wife her share of the lost profits 
· Marriage of Rossi = post separation wife won the lottery and concealed winnings from her spouse and did not put it in the disclosing. Court said that remedies for the breach of fiduciary duty by one spouse in § 721 and § 1100 shall include but not be limited to an award to the other spouse of 100% of any asset on this closed in the breach of fiduciary duty and awarded husband all earnings. (used remedy §1101(h) from below)
D. Remedies 
· (remedies are also written within section above too but these are extra ones in my notes that I am not sure we talked about in class but i got from the book) 
· Claim of breach of fiduciary duty means that there are potential damages that can eclipse equal division of community property 
· §1101(b) and (c) = court ordered accounting or a court order to add name to the community property held in one spouse’s name 
· §1101(g) = “shall include but not be limited to” and award of 50% of an undisclosed asset or transferred asset plus attorneys fees and costs 
· §1101(h) = breach that amounts to oppression, fraud, or malice, shall include but not be limited to an award of 100% of undisclosed or transferred asset (for despicable conduct) 
· §2602 - if spouse has deliberately misappropriated community property - court get discretion to assess an additional award from or an offset existing property  
Examples are on page 221
VIII. DEBTS & CREDITORS RIGHTS
A. Liability for Marital and Premarital Debts
· §910(a)  = community is liable for a debt incurred by either spouse before or during marriage 
· §913(a) and (b) = a spouse’s separate property is liable for his or her own debts but not for debts of the other spouse 
· 2 main principles: (1) community estate is liable during marriage for debts incurred by either spouse before or during marriage,  (2) spouse’s separate property is liable for debts he or she incurred before or during the marriage but not the other spouse’s debts 
B. Exceptions to Liability Rules
· 2 exceptions to spouse’s separate property not being liable for other spouse’s debts 
· §914(a)(1) and (2) = a married person is “personally liable” for debt incurred for the “necessaries of life” while the spouses are living together and for the “common necessaries of life” while the spouses are living apart 
· “Personally liable” = all the person’s property, both community and separate is liable 
· “Necessaries of life” = living costs consistent with the spouse’s station in life (usually food clothing etc)
· “Common necessaries of life” = expenses that are required to sustain life while spouses are living separate and apart 
· From creditor stand point - debt liability of a spouse lasts during the marriage and excludes period during which spouses are living separate and apart
· There is a way to shield earnings: 
· §911(a) = potentially earnings of a married person during the marriage are not liable for a debt incurred by the person’s spouse before marriage 
· But there are requirements like it has to be in a bank account that cannot be reached by the other spouse and it cannot be commingled 
C. Child and Spousal Obligations 
· §915(a) = a child or spousal support obligation of a married person that does not arise out of the marriage shall be treated as a debt incurred before the marriage
· If the community pays for spousal support and there are separate property funds available then the community can be reimbursed, but if the spouse that has to pay spousal support did not have separate property funds before the marriage then they will use community to pay it 
· But other spouse can still shield their earning by using §911(a)
D. Tort Obligations 
· For timing - when the tort occurred is when debt is incurred 
· There is an order of satisfaction for the creditors: (1) first may be satisfied from the separate property of the tortfeasor spouse, and (2) then can go to community estate 
· The order of satisfaction depends on whether the liability of the married person is or is not “based on act or omission which occurred while the married person was performing an activity for the benefit of the community”
· If the activity was for the benefit of the community then the liability shall first be satisfied from the community estate property and second from the separate property
· Ex: something like driving to work is an act for community so if you crash community would be liable 
· But if the tort came from an intentional act that was not for the benefit of the community and a creditor comes after the community then the spouse who committed the tort must reimburse the community 
E. Debts While Living Separate and Apart 
· §914(a)(2) = spouse’s earning are still liable for common necessaries of life incurred by the other spouse “common necessaries of life” after living separate and apart 
· This can include rent, medical expenses
· Date of entry of judgment is important here because one spouse could het medical issue while living separate and apart and right before entry of judgment so creditors would still be able to reach other spouse 
· *this section is about creditors right but below there is more about separate and apart 
Examples for creditors/debts on page 239 
IX. DIVISION AT DIVORCE
A. Separate and Apart 
· §771 = “the earnings and accumulations of a spouse… while living separate and apart from the other spouse, are the separate property of the spouse”
· To find the date of separation courts look at: 
· (1) subjective intent to end the marriage, and 
· (2) objective evidence of conduct furthering the intent 
· Standard of proof is preponderance of the evidence 
· Date of separation could be “when spouses have come to a parting of the ways with no present intention of resuming marital relations” and living in separate residences is not enough on its own / “during the period that spouses preserve the appearance of marriage, they both reap its benefits, and their earnings remain community property” 
· Marriage of Baragry = The husband moved out of the family home in 1971 but did not file for divorce until 1975, during this period he lived on a boat but he maintained the appearance of his marriage. He ate dinners at home, he filed joint tax returns, he took his wife to social events, he brought his laundry home for his wife to do. The whole time the wife was hoping he would return and he did not tell her he was never coming back. Court found date of separation was when he filed in 1975 and not in 1971 when he left because he was still repeating the rewards of marriage. 
· Under §771(a) living separate and apartment means: (1) couple has no present intention to resume (from above), and (2) their conduct shows a complete and final break in the marital relationship 
· Marriage of Jaschke = Husband finds out wife is cheating. He moves out and files for divorce. Then he moves back in but sleeps in a separate bedroom. The default judgment for dissolution is entered on may 17, 1993. Husband buys a walnut orchard on may 24, 1993. Then couple reconciled and wife moves to set aside divorce which is granted oct 1, 1993. Then wife moves out on dec 7, 1993 and filed for divorce on dec 15, 1993. Court finds the walnut orchard to be community property, Husband’s conduct in moving out, filing for divorce and then moving back in, getting a default judgment, which is later set aside by stipulation does not satisfy 771(a). Separation is final date on dec 7. 
· Marriage of Niedermann = another example. Husband leaves in 1993, but speaks to wife and helps pay bills until 2004 and writes on application he will live in a mobile home with her, in 2004 says he wants divorce court finds date of separate in 2004 because for all the years wife was hoping he would come back and they had constant contact 
· In 2017 legislature changes §771(a) to eliminate “separate and apart” language and now requires “all relevant evidence” when determining date of separation 
· This is applied retroactively 
· They changed it because of Marriage of Davis case where court said couple must live in separate residences for a separation date, now if couple does not live in separate residences court can still find separation date by looking at other evidence 
Examples on page 249 
B. Division Of Assets And Liabilities At Divorce 
· §2550 = “the court shall divide the community estate of the parties equally”
· §2551 = at divorce debts that are unpaid must be divided equally or confirmed to one of the spouses
· Parties cannot transmute community property after the date of a marital dissolution action commences. If the disputed property was part of the community estate at the time the action was commenced it is governed by §2550 
· Marriage of Dellaria = couple separates and husband files for divorce. Wife testifies they made an oral agreement after this under which wife got home and and husband got another property and each waived interest in each other’s pension. Husband denied the oral agreement, but could not explain why he signed over the house to the wife. Court held the party's alleged agreement was never reduced to writing nor was there oral stipulation in court. 
· §2601 = “Where economic circumstances warrant, the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division of the community estate.” 
· Example? 
· Once property is determined to be separate property, family court does not have jurisdiction over it
· Robinson v. Robinson = court determined the family home was the wife’s separate property. But the court ordered the husband to pay spousal support and gave wife the right to remain in an enjoy possession of the house. Court of appeals said this was an error can court did not have power to give wife life estate in husband’s separate property 
· The trial court possesses jurisdiction in a marital dissolution action to order reimbursement for separate property of one spouse which has been willfully destroyed by the other from the community property share of the latter.
· Marriage of Hebbring = Husband threw wife’s separate property jewelry into the ocean after they separated. Court has power to order husband to repay wife out of community property for damage done to the wife’s separate property
· Once a non-managing spouse makes a prima facie showing concerning the existence and value of CP assets in control of other spouse post-separation, — Burden of proof shifts to manager spouse to rebut the showing or prove the proper disposition of lesser value of these assets.
· Marriage of Margulis = husband and wife were separate for a while before husband actually responded to the divorce petition, by this time a lot of community assets were missing. (this case was also discussed above in fiduciary duty section) 
1. Characterizing Debts 
· At divorce court must characterize the debt liability as either community or separate 
· Community debt is also divided 50/50
· 3 situations were debts are separate and not divided 50/50 (not the only times but are the ones we talked about) 
· §2621 = Debts incurred before marriage “shall be confirmed without offset to the spouse who incurred the debt”
· §2641 = educational debts incurred during marriage is confirmed to spouse who incurred, educational debts before marriage fall into 2621
· debt incurred during marriage that was not incurred for benefit of community is considered separate / tort liability debt cause by spouse not pursuing community activity 
· Remember during the marriage community is liable for debts that were incurred prior to marriage, but once separated it will be confirmed to spouse who incurred it 
2. What if Debts Exceed Assets? 
· §2623(b) = excess debt shall be assigned as the court deems just and equitable, taking into account factors such as the parties relative ability to pay (They can do whatever they think is fair)
· This is deviation from normal rule of 50/50 equal split 
3. Debts After Separation
·  3 categories of debt after separation but before entry of judgment: 
· (1) common necessaries of life = those items that are necessary to sustain life and include food, clothing, housing, and medical care
· (2) necessaries of life = items that are necessary to the spouse’s station in life (example: country club membership could be considered necessary) 
· (3) non necessaries 
· §2623(a) = if the debt was for “the common necessaries of life of either spouse or the necessaries of life of the children of the marriage” that debt “shall be confirmed to either spouse according to the parties respective needs and abilities to pay at the time the debt was incurred” 
· Non necessaries confirmed without offset to spouse who incurred 
· Examples on page 257
X. PREMARITAL AGREEMENTS 
· For couples who want to marry but do not accept the tenets of California Community Property law, they may opt out by entering into a premarital agreement specifying their own property system
· Premarital agreements used to be seen as suspect but slowly became more common 
A. Premarital Agreements Prior to 1986
· Prior to 1986 premarital agreements could be oral  
· General criteria for valid and enforceable premarital agreements made before 1986
· (1) Premarital agreement need not be made in expectation that marriage will terminate only by death 
· (2) Must not promote or encourage divorce (example: large monetary benefit to the economically inferior spouse)
· (3) Objective terms of the premarital agreement control (not subjective contemplation of one or both parties 
· (4) Must be entered into freely without fraud, duress, coercion or undue influence, factors include
· Time of signing (immediately before wedding usually not good sign) 
· Understanding of the premarital agreement - party’s age, education, sophistication, consultation with legal counsel etc 
· (5) Premarital agreement deal with property rights of spouses, but may not waive or limit spousal support 
B. Premarital Agreements on or after 1986
· §1611 the premarital agreement must be in writing and signed by both parties, any modification must be in writing  
· Parol evidence not permitted to assert additional terms but can be allowed to interpret terms at are included 
· Premarital agreement writing requirements are subject to statute of frauds and statute of frauds exceptions, including
· Promissory Estoppel 
· Partial performance 
· California Premarital Agreement Act §1612 = Subject matter can include: 
· (1) property, choice of law, any other matter including personal rights and obligations, not in violation of public policy of state.
· (2) Spousal support waivers are not per se unenforceable and will not violate public policy when “executed by intelligent, well-educated persons, each of whom appears to be self-sufficient in property and earning ability, and both of whom have the advice of counsel regarding their rights and obligations as marital partners at the time they execute the waivers.” 
· Cannot put child support things in premarital agreements 
1. Enforceability 
· California Premarital Agreement Act §1615 = NOT enforceable if party against whom enforcement is sought proves EITHER: 
· (1) The spouse did not execute the agreement voluntarily, factors include (bonds factors)
· Proximity to execution of the wedding 
· Surprise in presentation of the agreement 
· Presence or absence of independent counsel 
· Inequality in bargaining power such as age and sophistication 
· Understanding or awareness of (objective) intent of agreement 
· Disclosure of assets 
· (2) the agreement was unconscionable when it was entered into (execution) and before execution of the agreement the spouse was not provided with fair and reasonable disclosure of the property for financial agreements of the other party 
· If there was fair and reasonable disclosure an unconscionable agreement can be upheld
· ^this is pre 2002 rule, this changes 
C.  2002 Premarital Agreement Amendments 
· The 2002 amendment was about spousal support waivers in premarital agreements 
· Amendment to §1612 subject matter states: 
· (1) Spousal support provisions will not be enforceable unless the party against whom enforcement is sought was represented by independent counsel at the time the PMA is signed.
· (2) Even if that party was represented by independent counsel, a spousal support provision will NOT be enforced if it is unconscionable at the time of enforcement.
· Amendment to §1615 Enforceability states: 
· (1) The parties are required to have independent legal counsel OR to waive that right in a separate written document. 
· (2) The party against whom enforcement has been sought must have been given not less than 7 calendar days between the time the premarital agreement is presented and the party is advised to seek legal counsel and the time the premarital agreement is signed. (the 7 day rule, this only applied to unrepresented parties, but after 1/1/2020 it is applied to represented and unrepresented parties) 
D. Retroactivity 
· 1986 premarital agreement act does not apply to premarital agreements before 1986 
· The 2002 amendments kind of unclear if they will be applied retroactively – In review session Spirito said the trend with 2002 amendment is not retroactivity   
· Rosendale case applies the unconscionable at time of enforcement retroactively 
· 7 day rule is not retroactive 
Examples on page 25
XI. RIGHT OF UNMARRIED COHABITANTS
· California does not have common law marriage 
· Unmarried people can make a valid contract as to mutual duty of support and holding of property.
· Called Marvin agreements 
· Such contracts are not void, so long as sex is not the consideration 
· Courts will recognize and enforce
· (1) written contract 
· (2) express contract, or 
· (3) implied contract or agreement (implied by conduct or oral?) 
· Marvin principles:  
· (1) Distribution of property acquired during a nonmarital relationship is governed by judicial decision, not community property statutes 
· (2) Express contracts between nonmarital partners will be enforced unless based on meretricious sexual services
· (3) If there is no express contract, the courts will examine the conduct of the parties to determine whether they had an implied contract, agreement of partnership or joint venture, or some other tacit understanding 
· (4) Quantum meruit and other equitable remedies may be available for nonmarital partners 
· Marvin v. Marvin = michelle marvin said she and lee marvin had an oral agreement to share property. She said she agreed to give up her career to be his wife and he agreed to provide financial support for the rest of her life. Lee agree their relationship was built on  meretricious sexual services so even if there was an agreement it was unenforceable. Court did not think Lee's argument was sufficient to invalidate an agreement. Court found that oral agreement can exist/implied agreement could exist but they found Michelle did not have an oral agreement. 
· Holding yourself out as a married couple is not enough for an implied agreement. There must be other conduct that indicates sharing of property, can include business related conduct.  
· Maglica v. Maglica = woman took the man's last name and they had children together and held themselves out as a married couple. The woman also worked at the man’s business and made significant contributions to success. Court held marriage like conduct was insufficient without other conduct that indicates sharing, said her working at the business was enough to show implied agreement  
· Whorton v. Dillingham = business related conduct is sufficient consideration and supports an implied in fact contract between unmarried cohabitants
Examples on page 290 
A. Putative Spouses 
· Putative marriage = an apparently valid marriage, entered into in good faith on the part of at least one of the partners, but that is legally invalid due to a technical impediment, such as a preexistent marriage on the part of one of the partners.
· Most common defect is that spouse was not divorced from a previous marriage 
· Another examples of defect = one spouse convinces the other spouse to get married based on misrepresentation - when defrauded spouse finds out about the misrepresentation they can have the marriage annulled - and no property rights would attach, they could have ratify the marriage if they continue to live with other spouse dispute the fraud and then marriage would be valid
· Marriage of Ramirez = husband was having simultaneous relationship with the wife’s sister, court found husband committed fraud and therefore wife could annul marriage, so no property rights arose from the marriage 
· §2251 = putative spouse doctrine 
· (a) If a determination is made that a marriage is void or voidable and the court finds that either party or both parties believed in good faith that the marriage was valid, the court shall:
· (1) Declare the party or parties to have status of putative spouse 
· (2) If the division of property is in issue, divide, in accordance (with equal division), that property acquired during the union which would have been community property or quasi community property if the union had not been void or voidable. This property is know as “quasi-marital property” 
· Good faith belief = “subjective standard that focuses on the alleged putative spouse’s state of mind to determine whether he or she maintained a genuine and honest belief in the validity of the marriage” 
· Marriage of Ceja = supreme court held court must look at a totality of the circumstances (Ceja Factors): 
· (1) efforts to create a valid marriage (ex: having a ceremony and inviting people) 
· (2) the alleged putative spouse’s personal background and experience, and 
· (3) all the circumstances surrounding the marriage 
· California courts are split on what to do it only one spouse has good faith 
· Tejada = spouse who knows marriage is not valid can still claim putative spouse status and get ½ of property acquired during the marriage 
· Guo = only an innocent party can seek putative spouse status 
· Putative spouse rights last only as long as the spouse has good faith marriage is real, once they learn the marriage is not valid then they have to take action and cannot accumulate more property rights after that 
· Putative spouse has the same rights as a legal spouse upon death 
· If spouse dies intestate other spouse has right to all community property 
· If both the legal spouse (former spouse) and current spouse (putative) claim property upon death of a spouse then court will usually split 50/50 between the two spouses 
Examples on page 301 
B. Domestic Partners
· There are 4 relevant time periods 
· Prior to 1/1/2000
· 1/1/2000 – 7/1/2003
· 7/1/2003 – 1/1/2005 
· 1/1/2005 – present 
1. Prior to 1/1/2000
· During this time period it was basically just Marvin rights 
· If you left you could just take your property with you unless there was a marvin agreement 
· There were still estates right so you could will away your property to your partner 
2. 1/1/2000 – 7/1/2003
· Domestic partnership =  two adults who have chosen to share one another’s lives in an intimate and committed relationship of mutual caring
· Same sex couples could register domestic partnership but it only gave them certain rights like hospital visitation and healthcare benefits 
· It did not divide property rights upon death or termination of relationship 
· Opposite sex could could register domestic partnership but they had to be over the age of 62 nad have social security benefits 
3. 7/1/2003 – 1/1/2005 
· More rights at death 
· If a domestic partner had separate property and died intestate the separate property was divided among hiers and surviving domestic partner , heirs still got community property 
4. 1/1/2005 – present 
· Domestic partners are treated as married couples 
· A couple can apply for domestic partnership if 
· (1) both persons have a common residence (this is no longer required after 1/1/12) 
· (2) the persons are not in a domestic partnership with someone else that has not been terminated 
· (3) the persons are not related by blood in a way that would prevent them from being married to one another in this state
· (4) both persons are at least 18 years old, and 
· (5) either both are members of the same sex or one person is age 62 or older and eligible for socials security benefits
· What to remember 
· Same sex partners may lawfully marry in CA 
· CA must recognize valid marriages made in other states and territories 
· No common law marriage in CA, but CA must recognize a common law marriage made in another state
· CA treats marriages and domestic partnership the same for all purposes under state law 
· Despite availability of domestic partnership, same sex or opposite sex couples can still make Marvin agreements 
· Marvin agreements may contain provisions regarding property and support different from the “contract” established by CA law for marriage and domestic partnerships 
XII. IMPORTANT DATES
1. Before 1/1/1975 – husband has management and control, married womens presumption 
2. After 1/1/1975 – equal management and control between husband and wife
3. 1/1/1984 – right to reimbursement for contribution to acquisition AND if property was JT then it was presumed community property and can only be rebutted by written agreement not tracing 
4. 1/1/1985 – transmutation statute, now need writing 
5. 1/1/1986 – premarital agreement act 
6. 1/1/1987 – community property applies to all joint titles not just joint tenancy 
7. 2001 – couple can hold property as community property with right of survivorship 
8. 2002  – premarital agreement amendments 
9. 2003 – fiduciary duty changes to disclosure without demand instead of upong demand 
10. 2005 – can get reimburse  form using separate property from one spouse to improve  separate property of other
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