Constitutional Immigration Law

I. Plenary Power:
a. Fed gov. (Congress & Exec.) has power to regulate immigration with very limited judicial review under sovereignty powers in constitution 

I. U.S. is a sovereign nation and has power to decide who to let in and let stay

II. Plenary power only applies to immigration issues

III. Limit to plenary power – Case is eligible for judicial review when Constitutional issues are at stake
b. Argument in favor is for uniformity, and that courts may lack the capacity and efficiency to make these decisions
c. Disadvantages of plenary power are that there was no opportunity for appeal when Congress failed to make needed changes
I. Courts slowly chipping away at plenary power
II. Limits on Immigration Power
a. Due Process
I. Immigrants have no due process rights to immigrate

1. No Right to enter/remain in country as a non-citizen

II. Substantive Due Process (SDP): protection of fundamental rights as given by the constitution
1. right to immigrate (enter the country) and stay in the US as a non-citizen is not a fundamental right
2. immigrants do not enjoy substantive due process
3. Alienage & national origin are protected categories from discrimination but generally does not extend to immigration Matters 

III. Procedural Due Process (PDP): right to fair process when the government is enforcing a law against someone or taking away life, liberty, or property
1. Procedural due process rights are generally given to non-citizens

a. All people within the U.S. have Constitutional rights, even non-citizens (location important here)

b. Procedural due process is right to notice and a hearing

2. Relates to the adjudicative process
3. Some Procedural due process is granted for deportation, especially to LPRs
4. Some Procedural due process is granted regarding exclusion of returning LPRs and certain non-citizens
5. Procedure Due Process is required for punishment (e.g. hard labor)
6. Deportation is not punishment, it is just an enforcement of immigration laws
b. Equal Protection: substantive due process right
I. Sometimes, entitled to constitutional judicial review of the immigration laws put in place by Congress to make sure they are not discriminatory
1. prohibits discrimination based on suspect motivations
II. Invoked by 14th amend. Equal protection clause & 5th amend due process guarantee
III. 5th Amendment (federal): “Any government action that deprives life, liberty, property without due process is unconstitutional”
IV. 14th Amendment (state): “Nor will it deny any person within it’s jurisdiction the equal protection of the laws”

V. State/gov. action that discriminates triggers 3 different levels of scrutiny depending on interest at stake. 
VI. Equal protection claims are stronger outside the immigration context

1. Constitutional law relating to immigration differs from constitutional law relating to noncitizen immigrants.

VII. Levels of Scrutiny for Constitutional Judicial Review (CJR)
1. Strict Scrutiny: 
a. Involves suspect class (race, national origin, sometimes alienage) and sometimes a fundamental right
b. Requires some narrow tailoring to promote a compelling interest
c. Courts will always avoid equal protection analysis when immigration is being argued because there is no fundamental right to remain in the US as an immigrant and there is nothing in the US constitution that allows one to remain in the country as a non-citizen
d. Government will always lose on strict scrutiny
2. Intermediate Scrutiny: 
a. Involves quasi-suspect class (gender, illegitimacy or legitimacy of child’s relationship to a parent) and sometimes fundamental right
b. Requires a substantial relationship to an important interest
3. Rational Basis:
a. Involves non-suspect class (immigration is not a protected category) (economic class, etc.)
b. Requires a rational relationship to a legitimate purpose that does not violate the constitution
c. Strong deference to Congressional/State decisions 
i. Rational basis means court is just following precedent of constitutional immigration opinions, so even if it does trigger some judicial review, it should only be at the very minimum level of scrutiny

c. Chae Chan Ping: United States Supreme Court case in 1889. The case involved a Chinese national named Chae Chan Ping, who was denied reentry to the United States after traveling abroad due to the Chinese Exclusion Act of 1882. The act prohibited the immigration of Chinese laborers but allowed for the return of Chinese residents who had left the country temporarily. The plaintiff, a Chinese laborer who had left the United States and held a valid reentry permit but was prevented from returning to the country due to the Scott Act. 
I. The Court upheld the constitutionality of the Scott Act, ruling that the government had the power to regulate immigration and exclude certain classes of aliens. 
II. The Supreme Court upheld, under the plenary-power doctrine, the Chinese Exclusion Act, which excluded Chinese immigrants.
1. The Court held that the law was a valid exercise of the government's power to regulate commerce with foreign nations and to protect American labor from competition. 
III. The case established that the power of the federal government to regulate immigration was greater than the power of individual states to regulate it.

IV. Court says no fundamental right to enter and remain if one is a noncitizen

V. Congress controls immigration

VI. Congress has power to pass laws excluding non-citizens
VII. Note: Equal protection analysis of the Constitution didn’t exist yet at that time. The court was merely recognizing the hierarchy of authority of the Constitution and then Congressionally enacted laws/treaties.  They worried that the lack of assimilation by Chinese immigrants was a risk to national security which gave Congress the right to create these laws. Today court would have provided strict scrutiny because includes race.

d. Fong Yue Ting: The Geary Act of 1892 required all Chinese in the US to get a certificate of residence to show lawful residence or face deportation. It required a white witness to testify on their behalf. Fong Yue Ting had the certificate but no white witnesses and was deported. Sued that unconstitutional under due process. The issue was whether Congress has the right to expel foreigners who fail to meet the requirements. (Deportation is constitutional)
I. Holding: The court held that plenary power included the right to exclude and deport. They say that deportation is not a punishment and treat deportation the same as exclusion because you can’t have one without the other. The majority emphasizes sovereignty and national security power/international law. They said that he had reasonable due process (process & review by judge) in place that would have permitted him to stay but he couldn’t comply. (It’s up to Congress to decide what kinds of process & this is what they prescribed)
II. Dissent: All agreed deportation more like punishment (different than exclusion) and need more due process than that prescribed by Geary Act. Greater protection should be given to those lawfully residing in the country. Gave basis for procedural due process. 

1. Brewer: Plenary power based on sovereignty is ill-advised. Constitution applied to those on US soil (location matters). Deportation is punishment since you are depriving them of life, liberty, and property w/o hearing. Entitled to same due process as criminal 

2. Field: Gov. has right to exclude but not to deport those lawfully admitted. Exclusion & deportation are different. Entry by consent (lawful admission) confers due process. If someone is entering our country through a legal process, then they should enjoy all the due process rights that citizens have
3. Fuller: can’t conflate deportation & exclusion. P is being deprived what he is lawfully required. Congressional acts that expel lawful resident require judicial review. Deportation is punishment b/c interest at stake 

a. People in US have greater stake than nonadmitted 

III. Note: this court agrees that there shall be no judicial review of immigration laws because the court is not equipped to answer political questions and should defer to Congress. 

IV. Procedural due process case. P was admitted resident in the US and had no SDP or PDP

e. Yick Wo: City ordinance re wooden structured laundry businesses. 200 Chinese laundries had been ordered to be closed while 80 similar ones operated by non-Chinese remained open. P operated laundry for 20 yrs and then after ordinance not allowed to operate anymore and was arrested. Comparing noncitizen rights to citizen rights. 

I. Holding: Equal Protection under 14th amendment applies to discriminatory enforcement of city ordinance. It is important the ordinance was a non-immigration matter because immigration status will never trigger heightened scrutiny. Here, national origin (alienage) is at issue so the court used heightened scrutiny (suspect class). 
II. Note: If this had been a federal statute to deport Chinese launderers EPC wouldn’t have applied because it would have been strictly an immigration matter not subject to constitutional judicial review due to plenary power. 
III. P is admitted resident who is in the US and gets SDP 

IV. Can’t have a law that prohibits one group of people from doing something other groups are allowed to do – that’s equal protection.

f. Wong Wing: Chinese laborer didn’t have sufficient requirement for lawful presence and was arrested & detained for deportation. P subjected to hard labor for 60 days. 
I. Court held that detainment for deportation is not punishment but hard labor is. P gets due process for hard labor b/c it is punishment 
1. Hard labor is unconstitutional, deserves due process (notice, hearing, and a chance to argue charges against him)
II. This is 1st case to invalidate fed. Imm. Statute and to say bill of rights applies to noncitizens. Chipping away at plenary power. 

III. P is an admitted resident, in the US and gets PDP 

IV. Unlike Yick Wo, this involves an immigration matter so equal protection does not apply

g. Yamataya (yes, CJR): 16 y/o Japanese citizen arrived in Seattle and entered US. 4 days later, the government tried to deport her because she was excludable at entry for being a public charge. She was given a hearing but challenged removal based on inadequate DPD b/c she didn’t speak the language in hearing or understand deportability and had no counsel. 
I. The court held that because it was a deportation hearing and not an exclusion hearing, she was owed some due process (location matters, she was on US soil & admitted) 
II. But, court said what PDP she got was sufficient. She had notice & an opp to be heard, even though she didn’t understand it 
III. (Wouldn’t have satisfied the Mathews Test applied in Plasencia)
IV. Even though Yamataya individually lost out, the court did also acknowledge that procedural due process ought to be owed to non-citizens especially when the process looks arbitrary or discriminatory and raises red flags, then there is a place for judicial scrutiny to find it to be unconstitutional

1. Important dicta on how court is expanding perspective of when PDP is owed to non-citizen 

2. Immigration officers cannot deny PDP in any arbitrary matter

h. Knauff: (NO CJR) P was born in Germany and left during the Hitler regime. She married a naturalized citizen of the US who was an army veteran of WWII. There was an act given spouse & kids of WWII vets preference. She sought to enter the US to be naturalized but was temporarily excluded & detained at Ellis Island. She was not granted a hearing and told that her admission would be prejudicial to the US. She claimed she was entitled to PDP & had no notice as to why she was being excluded. 

I. Gov. argued that due to confidential national security grounds they did not need to give her reason why she is being excluded

1. Gov has plenary power & national security is strong interest and tool in plenary power

2. National security grounds is enough to not entitle specific reason for denial

II. Court said she was not entitled to a hearing. Entrance is a privilege not a right. P not even on US soil yet since not admitted

III. They said whatever procedure is authorized by Congress is the PDP she gets as far as an alien being denied entry. 
i. Chew: P was a Chinese seaman who married US citizen. He left US on merchant ship for voyage & when he returned he was stopped and put through exclusion hearings. P argued that because he is an LPR he should not have to go through exclusion hearings since leaving didn’t sever his LPR status. 

I. Literal location rule is blurred in this case. 

II. He is returning LPR with lots of Ties to the US and should be considered like a returning resident. 

III. He was on a merchant ship on voyage which was still under US control so sort of like he didn’t even leave the country 

IV. He gets PDP of a returning LPR (so not seeking admission into US) 

V. More rights because returning resident, not first-time visitor

j. Mezei: NO CJR Mezei permanently excluded from US on security grounds but stranded on Ellis Island because no other country will take him back. He was born in eastern Europe but lived in the US for 25 years tried to return to the US after 19 months away. Detained for 20 years since no country would take him but US wasn’t admitted him. AG said his entrance would be prejudicial to US
I. Court said 19 month residency abroad severed his continuous LPR residence in US so can be treated like someone gaining admission 

II. Since excludable, it is ok to detain him, especially in light of nation security interest. (If treated as reentering LPR, then would be owed procedural due process)
III. He is free to go anywhere that isn’t the US, but there is nowhere for him to go

IV. Exclusion case – Court says no due process needed because he is being excluded, not deported, and thus doesn’t get due process

1. No right to enter, therefore no right to a hearing

2. First-time entrants do not have an procedural due process rights (with possible exceptions)

3. Also holds that if national security is at stake, no due process rights (Both Knauff and Mezei decide this issue)

V. Court contrasts this case with Chew b.c Chew on US ship for kept continuous residency & got DPD. But, Mezei was gone for almost 20 months, he cut off his ties with the US so not seeking admission.

1. The facts of this case are clearly different than those in Chew because Mezei is not a lawful resident authorized to leave and reenter the country. In addition, because Mezei was excluded on national security grounds, he is not eligible to be released on bond. Because his exclusion and detention does not violate any statutory or constitutional rights, Mezei should not be released. The judgment of the lower court is reversed.

VI. Black Dissent: P is sympathetic. He has been here for 25 yrs, took a trip to Europe to visit mom and now stuck in detention w/o conviction. There was turmoil in Europe which prevented him from being able to come back. He has a large stake in US, kids, wife, and house in NY. 

VII. Jackson Dissent: Doesn’t have substantive right to enter nor remain, does have procedural due process right and process is not fair since they are detaining him indefinitely. Saying he is free to go is illusory since he is being indefinitely detained. Being detained so long it is almost punishment (liberty interest) 
k. Thuraissigiam: Thuraissigiam was caught by border patrol trying to cross the southern border of the United States. Thuraissigiam applied for asylum, but the asylum officer found that he did not have a credible fear of persecution in his own country, because Thuraissigiam only claimed that he had been kidnapped and assaulted by a group of men for reasons he did not know. The supervising asylum officer also rejected Thuraissigiam’s claim. An immigration judge affirmed. Thuraissigiam then petitioned a federal district court for a writ of habeas corpus, claiming that he had not had a chance to be heard on his asylum claim. The district court dismissed the petition. The circuit court reversed. The Department of Homeland Security (defendant) appealed to the Supreme Court.
I. Majority Holding: Plaintiff was never legally admitted so it is like he never entered
1. A writ of habeas corpus may not be used for any relief aside from release from detention. A writ of habeas corpus may be filed by any individual who wishes to contest his imprisonment in the United States. However, the relief granted by the writ is narrow. The only relief that a petitioner can get is release from detention. Here, Thuraissigiam is not asking to be released from detention. Thuraissigiam is asking to be allowed to stay in the United States. This request cannot be the subject of a habeas petition. Thuraissigiam’s petition is dismissed. Reversed.
2. Technically, physically in the borders (100 miles in) SCOTUS expanded concept of legal inadmissibility to exclude him from receiving PDP
II. Dissent holding: Anyone who is in our land deserves due process

l. Modern Due Process Analysis: plaintiff friendly
I. Is there a life liberty, or property interest at stake? (look at factors relevant to PDP below)
II. If so, apply Mathews Test/Plasencia Factors. 

1. Mathews/Eldridge Test: Balance

a. Individual’s interest at stake 

i. What their status is, ties/relationship to US, brief visit to US, intentions to abandon status or be a returning resident?

b. Government interest in using current procedures rather than more or different procedures 

i. Securing borders, reduce procedural due process for criminal acts

c. Risk of erroneous deprivation of interest, as well as value of additional or different safeguards. 

i. Risk of error if government proceeds with applying process government thinks it needs to provide process
ii. Whether the process given to the individual was at risk of erroneous deprivation of their individual interest and whether additional or different safeguards would limit that risk?

iii. There can be high risk or error in depriving individual of life, liberty, and property procedural interest

1. Additional process such as a proper hearing and council in the individual’s native language can be helpful

iv. Ex: Muslim ban did include LPR who did not abandon residency and returned to US after brief trip abroad. So this factor is high because returning LPR after short trips are not national security threat, so if they are denied hearing and prevented from going back to their lives in US, then that will be a big risk of erroneous deprivation 

1. Reincorporate facts from everything above and put it all together here
2. Factors Relevant to PDP:
a. Physical location 

i. Legal fictional sense: being on US territory but never went through proper procedure at ports of entry to be authorized to enter would consider the person not here on US territory even though they technically are there
b. Type of current status 

i. Ex: LPR- residence in US is permanent

c. Length & type of prior presence 

d. Reason & length of LPR absence 

i. LPR can travel up to 6 months away otherwise it will indicate abandonment of status

e. Reliance on US gov. for exit & entry 

f. Detention
g. Stake in US/no criminal record/contributions to US

3. Plasencia (CJR): LPR married to USC caught at border helping to smuggle several Mexican citizens. In 1975, Plasencia and her husband traveled to Mexico and agreed to help six Mexican and Salvadoran nationals to enter the United States illegally. 2 days later, when she attempted to enter back into the US, Immigration and Naturalization Service (INS) agents at the border discovered 6 nonresident aliens in the car and detained Plasencia for an exclusion hearing, which would happen 11 hours later. Government gave her exclusion hearing and she is challenging the hearing saying she should have gotten a deportation hearing (more PDP in deportation hearing). But even with exclusion hearing, says she didn’t get the proper notice, not informed of right to obtain counsel, and burden of proof wrongly put on her. 
a. Issue: must the government meet PDP standards in exclusion proceedings for LPRs?

i. Yes. This court has long held that permanent resident aliens are accorded more constitutional rights than aliens seeking entry into the country for the first time. 

ii. These rights include the right to due process at deportation or exclusion proceedings. While precedent cases ruled resident aliens who leave the country for extended periods of time may lose these rights, Plasencia was only gone for a few days. 
iii. Court says it seems exclusion is not proper due process
b. Matthew Test analysis:

i. Plasencia’s interest is high, as she might lose her right to live with her family in their native country. The government’s interest in securing its borders is also high. 
4. Trump v. Hawaii: Before being elected, President Trump campaigned with the promise that he would “ban Muslim” noncitizens from entering the United States. After being elected, he issued an executive order refusing to grant visas to citizens from several mostly Muslim countries. In Trump v. Hawaii, a 5-4 majority of the Supreme Court upheld his order, applying highly deferential rational-basis scrutiny. The majority concluded that the executive order didn’t mention religion and claimed to be based on national-security interests in view of the prevalence of terrorists who hailed from the designated countries. The dissenters contended that the order was based on anti-Muslim bias and violated the First Amendment and the equal-protection doctrine. Notably, the majority opinion did suggest that the president’s order would’ve been unconstitutional had it been based solely on religious animus.
a. Holding: A presidential proclamation placing entry restrictions on foreign nationals of particular countries is sufficiently justified by national-security concerns to survive rational-basis review.

b. Plaintiffs can bring equal protection challenge that is substantive due process because the discrimination is considered a violation of a fundamental right under the 5th amendment and can argue they belong to a suspect class that deserves higher judicial scrutiny from the courts because of their origin, religion, and race

c. Substantive due process = equal protection 5th amendment

d. Majority opinion: Procedural due process test

e. Does due process apply?

i. Executive authority which has to do with plenary power. Supreme court says if executive believes it is necessary to enact this executive order prohibiting entry of non-citizens then it is procedural due process as matter of law

III. What is the scope of these decisions?

1. Who is excluded?

a. National security risk

b. Violation of status

c. Violated the law

d. Unlawful entry

e. Public charges

2. When and what kind of process is due?

a. When courts agree life, liberty, and property is at stake with respect to plaintiff non-citizen

b. If national security is not the reason for denial of admission, then a case like Plasencia would require that kind of process is due is based on Matthews v. Eldridge test

3. Indefinite detention?

a. Mezei tells us that if it is in the course of immigration enforcement then it is okay

b. Statutory enactments in INA that provide some procedural safeguards regarding detention (6-month review of the detention of non-citizen) that review process puts in some checks in respect to indefinite detention

c. Besides the statutory enactments, Indefinite detention is constitutional

IV. Current Law focuses on inadmissibility – based on admission status, not physical location

III. Citizenship

a. 14th Amend: All person’s born or naturalized in the US & subject to the jurisdiction thereof, are citizens of the US & state where they reside. 
I. INA 301(a) (Codifies 14th amendment)
1. The following shall be nationals and citizens of the United States at birth:

a. (a) A person born in the United States, and subject to the jurisdiction thereof.
b. JUS SANGUINIS

I. “Right of blood”; born overseas to US citizen parent(s) (INA §309 & 8 USC §1401) (citizenship by virtue of blood relationship to a parent)
1. 101(b)(1) Definition of Child: unmarried person under 21 yrs old
a. (A) a child born in wedlock

b. (B) stepchild (wedlock doesn’t matter) that was not 18 yrs yet when the marriage created 

c. (C) Child legitimized under the law of father’s residence or domicile 

d. (D) born out of wedlock to either parent, so long as father has or had a bona fide relationship 

e. (E) Child adoption, adopted under 16 look at pg 43 in statute if nec. 

2. If both parents are married and citizens:
a. Prior residence requirement: §301(c) – at least ONE parent must have had residence in the US or territory prior to the child’s birth
i. 101(a)(33): residence: place of general abode; the place of general abode of a person means his principal, actual dwelling pace in fact, without regard to intent
ii. Presence is less than residence, Can go back and forth. Just there. 
3. If one parent is citizen: 
a. Married §301(g) : if only ONE parent is a citizen, that citizen parent must have been physically present in the US/territories for a TOTAL of at least 5 years, two of which occurring after age 14.
i. Certain military service abroad counts as physical presence
ii. Law often changes so the one that applies is the one in place at birth
b. Unmarried §309: depends on whether mother or father is citizen
i. If Father is citizen: must meet both 301(g) above AND 309(a): 301’s provision shall apply if all elements met:
1. Blood relationship by clear convincing evidence
2. Father had US nationality at the time of child’s birth
3. Father (unless dead) has agreed in writing to provide financial support for the person until 18
4. Before child turned 18, legitimated, paternity oath or court order
5. Must have been present in SS for 5 yr total and 2 of those yrs after dad was 14 yrs old 
6. While child is under 18:
a. Child is legitimated under person’s law or domicile OR
b. Father acknowledges paternity under writing or oath OR
c. Paternity is established by court adjudication
ii. If Mother is citizen: only needs to fulfill 309(c). Mother must have had:

1. US nationality at time of child’s birth (which child will acquire) AND

2. Have been physically present in the US or outliers for a continuous 1 year period
iii. 301(d) One parent citizen & other is US national (but not citizen, outlying possession of US - American Somana & Swains Island)
1. Citizen physically present in the US or one of its possession for a continuous period of one year prior to the birth 
iv. 301(e) Person born in an outlying possession of US of parents one who is a citizen & has been physically present in the US or one of its outlying possessions for a continuous period of one yr at any time prior to the birth. 
c. Policy concerns (jus sanguinis): gender discrimination caused by 309(a). Easier to gain citizen when mother is citizen compared to father being citizen.
I. Supporters say it is reasonable to ease requirements for a mother and it allows for easier administratibility
1. Additionally, want to ensure ties to the US by proving father-child relationship
II. Critics say it presents too much of a burden on citizen fathers and reinforces gender stereotypes
1. Ginsberg dissent in Nguyen says that a DNA test should be sufficient
III. Nguyen v. INS: INA provision being challenged based on equal protection grounds because provision has to do with citizenship rights of children born out of wedlock. Where only one parent is a US citizen, what is the ease to where the parent can confer their citizenship to the child? 
1. Nguyen was born outside the United States to unwed parents. He was in US as an LPR when arrested for sexual assault on a child. He pleaded guilty and was found deportable. The law applied different requirements for acquisition of citizenship depending on whether the citizen parent was the mother or father. In this case the father was a US citizen and mother was not and Nguyen was born out of wedlock. The court had to decide whether the statutory distinction was consistent with equal protection.
2. Holding: The court said there was a justifiable reason to have different requirements and they wanted to make sure there was a biological parent-child relationship and a real opportunity to develop it. (intermediate scrutiny for gender-based discrimination)
a. Court applied rational basis instead of intermediate scrutiny because they said this was in the immigration context. This gives government the upper hand. Extreme deference to government with rational basis. Government must simply state they had some reason to have enacted means that are rational which they did here.
3. Dissent: Majority sidesteps gender discrimination analysis by not bringing in intermediate scrutiny. Majority’s basis on using rational in immigration context does not make sense because plaintiff’s interest is directly tied to US citizen father. 
IV. Sessions v. Morales-Santana: Intermediate scrutiny is applied in a similar gender discrimination issue to Nguyen.
1. “A man needs no more time in the United States than a woman in order to have assimilated citizenship-related values to transmit to his child.”

2. Child born out of wedlock who is trying to claim US citizenship based on a statute that discriminates against gender with different requirements for US mothers and fathers on conferring citizenship based on how long they lived in the US

3. Issue: is this statute constitutional?

4. Holding:

a. This was unconstitutional

b. Applied intermediate scrutiny

c. Court increased years for mother to match fathers (so Morales-Santana here did not win bc he was hoping for fathers years to be reduced to mothers) but now gender is equal

5. This is an example of supreme court applying intermediate scrutiny in an immigration context

a. were able to do it because it applied gender with US citizens

6. intermediate scrutiny requirement out of government:
a. must show more than just a rational reason for their actions. Need to show important interest and the means are substantially related to that interest

d. Jus Soli
I. Birthright citizenship by “right of land” – if born within US or territory regardless of parent’s status
II. Elk v. Williams:  born on Native American reservation & moved to Nebraska & renounced his tribal connections. Tried to get citizenship based on jus soli and was denied. 
1. Holding: The court said that he had to naturalize to get citizenship because he was not born within US territory therefore not subject to jurisdiction thereof. Lacking allegiance 
a. Members of tribes are not subject to jurisdiction thereof

2. Case about what it means to be a citizen. 
III. Wong Kim Ark: He was born in the US to parents who were residing here legally as Chinese laborers, but under the Chinese Exclusion Act, they could never naturalize. At age 17 he visited China and upon return was denied re-entry on basis he does not have legal right to enter. He argues that he should be granted Jus Soli citizenship
1. Holding: The court held that he is entitled to citizenship despite the dissent’s argument that children of parents who cannot naturalize should not be granted jus soli citizenship. They base their decision on the 14th amendment and Plessy v. Ferguson where black slaves were granted citizenship.
a. Majority said “Subject to the jurisdiction thereof” was not a limitation of birthright citizenship so Wong Kim is apart of it and a citizen

i. Examples of who are not subject to jurisdiction thereof:
1. Foreign diplomats who enter US for foreign relations but do not have intention to adhere to US citizenship values
ii. Subject to jurisdiction thereof: have allegiance to the US. Being born here gives you that allegiance
2. Dissent: Parents aren’t citizens, no US (political) allegiance and are subject to the jurisdiction of China, their children should also remain under that jurisdiction. As a policy, the US decided they didn’t want Chinese as US citizens, so assumed policy should apply to their children as well. 
a. Makes more sense than majority in interpretation of subject to jurisdiction thereof
IV. Policy Concerns:
1. Ascriptive view: one’s political membership is entirely and irrevocably determined by objective circumstance, in this case, birth within a particular sovereign’s allegiance or jurisdiction

a. Benefit: bright line rule
b. Detriment: national security, cheapens citizenship, abuses of the system (Women visiting US during time they’re due to give birth so their child is US citizen)
2. Consensual view: political membership can result only from free individual choice
a. Can’t choose where you are born
b. Want to ensure that people will assimilate and contribute to society 
i. Want reciprocal relationship between country and child
c. Mixed status families have created roots here 

3. Reform of jus soli? Resurgence of limiting birthright citizenship by GOP in 2010s and Trump
a. Should it be limited?
i. Parents must be citizens? Or LPR? Or lawfully present? Alien in active duty in armed forces? 
ii. No jus soli for children of undocumented or temporary visitors?
1. Proposed in Birthright Citizenship Act of 2016 which didn’t pass 
b. Undocumented Population a burden & on welfare argument but many pay taxes and don’t collect. 
e. Naturalization Requirements (pg. 446)
I. Age:

1. Must generally be at least 18 years old 334(b)

2. Derivative Citizenship: most children who are naturalized obtain citizenship when one of their parents is naturalized

a. Child must have been admitted as LPR and reside with parent

b. No waiting period

II. Residence/Presence

1. 5+ years continuous residence prior to application;  3 years if spouse of USC (or battered spouse or child); possibly no residence reqt if in military - § 316(a), 319, 328, 329
a. Continuous residence does not mean physical presence
2. 2.5 years physical presence in U.S. – 316(a)

3. Absence of more than 6 months but less than one year breaks continuity of residence, unless applicant shows that she did not abandon her residence.

4. Absence for continuous period of one year or more = breaks continuity of residence unless working abroad for American govt, American firm engaged in developing the foreign trade and commerce of the U.S., or public international organization – 316(b) 

III. Civic and History Knowledge

1. Applicant must demonstrate “a knowledge and understanding of the fundamentals of the history, and of the principles and form of government, of the United States.”  INA 312(a)(2)

IV. English Proficiency

1. Applicant must demonstrate “an understanding of the English language, including an ability to read, write, and speak words in ordinary usage in the English language.”  INA 312(a)(1)

a. Exception for Seniors whose first language is not English 

V. Good Moral Character (GMC) INA 316, 101(f), 212(a)(2)

1. Must show GMC during 5 years preceding application.

2. CIS can look beyond 5 years in assessing GMC.

3. GMC defined negatively at 101(f): bars to GMC include AgFel, CIMT, 2+ crimes if 5+ years sentence; 180+ days in jail during 5 years preceding application; drug trafficking.

a. Crimes that usually require fraud and theft

VI. Oath of Allegiance
f. Naturalization Policy

I. What is the purpose of each requirement?

1. Symbolic? Oath of Allegiance shows commitment to US. 

a. Could be updated to remove religious overtones and archaic language 

2. Educational? Ability to communicate in same language and have same knowledge about US’s history and government is beneficial and helpful for creating ties
a. Maybe require a course instead, and then the test would focus on culture/ideals, like rule of law, freedoms under the constitution, generally how the government is run. Many Americans don’t even know the answers to the questions!
3. Reflection of Idealized “American”? Instills knowledge of American customs, history, and values.
4. Residence requirement is like a “test-drive”
II. Does naturalization demonstrate the value of citizenship? Rigorous process shows commitment to America.

IV. Admissibility, Deportability and Removal
a. Admission (won’t be tested on)
I. Categories (2/13 PowerPoint)

II. Family
1. Subject to visa bulletin that updates monthly
2. Difference between immediate relatives and other family:

a. Ex: if a USC marries an immigrant they do not need to wait in line

i. no quota

b. Family preferences have an annual quota

i. All countries are subject to the same caps

ii. Wait time depends on family citizen category and then dates of wait time of chargeability by each country

1. If there is a “C” that means they are on current and can immediately register

iii. Chargeability: country in which non-citizen was born

c. Difference between 1 and 2A is 1 is sons/daughter over 21 and 2A is children under 21

d. 4. Brothers and sisters of citizens will take the longest to review as they are still reviewing only applications from 2007

3. The Child Status Protection Act (INA 201(f) and 203(h)

a. Potential for “aging out” whenever a beneficiary has to be under age 21 to qualify, and he or she may turn 21 before a visa becomes available.

i. Immediate relative of USC

ii. 2A—minor child of LPR

iii. child derivative beneficiary accompanying or following to join

b. This statute tries to protect age of children but it only works if priority due date is readily available

4. Immigration Marriage Fraud Act (IMFA) (INA 216)

a. For non-citizens who obtain lawful permanent residency based on a marriage that is less than 2 years old at the time of obtaining the status, the IMFA imposes a 2-year conditional permanent residency.  

b. Couple must file a joint petition for removal of the conditional status 2 years after admission

c. Conditional LPR status “does not include such an alien who only obtains such status as a result of section 203(d)” (following to join). 216(h).

d. This was made to weave out sham marriages

e. Exception to not needing to file a joint petition:

i. Divorce within 2 years of getting married

ii. Violence against women Act allows for a waiver for survivors of domestic abuse and their children to have those conditions on their green card removed when they can prove that their spouse was subjected to abuse

5. Waiver of joint petition reqt (INA 216(c)(4))

a. extreme hardship that would be caused by removal, or 

b. good faith marriage has been terminated and the non-citizen is not at fault for the failure to file a joint petition, or 

c. good faith marriage and the spouse/child were battered or subject to extreme cruelty
III. Employment
1. EB-1 “priority workers” INA 203(b)(1)

a. “extraordinary ability” in the sciences, arts, education, business or athletics

i. Requires “sustained national or international acclaim” and “extensive documentation” of achievements.

b. Outstanding professors and researchers

c. Multinational executives and managers

d. No labor certification requirement in this category

2. EB-2—INA 203(b)(2)

a. Members of the professions holding advanced degrees, or

b. “exceptional ability” in the sciences, arts, or business who will “substantially benefit” the United States.

c. This category requires labor certification, but a national interest waiver is available.  
d. Employer must show no US based workers available
3. EB-3—INA 203(b)(3)

a. Skilled workers—requiring at least two years training or experience.

b. “Qualified immigrants who hold baccalaureate degrees and who are members of the professions.”

c. Unskilled workers.
i. Employees who fill our largest worker demand

ii. Just means not workers who would be in EB1
d. This category requires labor certification.

4. EB-4—INA 203(b)(4)

a. Special immigrants – certain religious workers and long-term foreign employees of US government, also “special immigrant juveniles” as defined in INA 101(a)(27)(C)-(M) 

5. EB-5—INA 203(b)(5)

a. Employment creation visa – entrepreneurs who will invest $1.8 million or more and employ at least 10 U.S. citizens or lawful immigrants

b. Conditional status – lifted after 2 years. 

6. Diversity Immigration

a. § 203(c) Diversity immigrants: nationalities deemed underrepresented in admissions
i. Countries who did not meet the quota of 23,400 immigrants each year qualify for diversity visa which is like a lottery to get green card
7. Labor Certification Steps

a. Find a worker

b. Check Schedule A

c. Prevailing Wage

d. Job Description

e. Advertise

f. Recruit

g. Fill out form (ETA 9089)

8. INA 212(a)(5): 

a. Must show there are not sufficient workers who are able, willing, qualified and available at the time of the application for a visa and admission to the US, and at the place where the alien is to perform such skilled or unskilled labor

9. Restrictions on labor certifications

a. Can’t make employee pay for it (way to reduce the wage)

b. Expires after 180 days

c. No substitution of different person

10. Business Necessity Regulation

a. 20 C.F.R. 656.17 

b. (h)(1) The job opportunity's requirements, unless adequately documented as arising from business necessity, must be those normally required for the occupation and must not exceed the Specific Vocational Preparation level assigned to the occupation as shown in the O*NET Job Zones. 

c. To establish a business necessity, an employer must demonstrate the job duties and requirements bear a reasonable relationship to the occupation in the context of the employer's business and are essential to perform the job in a reasonable manner.

11. Business Necessity—combining occupations

a. 20 C.F.R. 656.17(h)(3) 

b. If the job opportunity involves a combination of occupations, the employer must document that it has normally employed persons for that combination of occupations, and/or workers customarily perform the combination of occupations in the area of intended employment, and/or the combination job opportunity is based on a business necessity. 
IV. Temporary visitors (Non-Immigrants)
1. Non-immigrant Intent INA 101(a)(15)
a. “have a residence in a foreign country that you have no intention of abandoning”

2. Dual-Intent Doctrine
a. You can change your mind and adjust status to LPR while on a temporary visa
b. Ex: come to America on F1 visa and then get married to USC. Adjustment of status process permits you and spouse to get married and file for green card to get together in joint petition which gives you conditional green card (FTMA). 
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V. H2 – Temporary Unskilled Policy refer to lecture 2/20
1. Actually requires skill

2. More limited rights with respect to wages, monitoring work conditions, and absence of job portability

a. Absence of job portability: the employer has control over the worker’s visa status so if employer is violating laws that are meant to protect workplace conditions and if the employee objects or tries to quit, then the employer can deport them

i. Employers have unequal bargaining power by holding power over the worker’s visa

VI. H2-B

1. Temporary visa for non-agricultural, temporary work

2. Landscaping, forestry, cleaning, amusement parks, food processing, construction workers

3. “need for the employee will end in the near, definable future” and is a “one-time occurrence, a seasonal need, a leak load need, or an intermittent need”
VII. Admissibility in practice

1. What is the immigration status of your client?
a. Will determine if inadmissibility or deportability grounds will apply

b. Ex: undocumented, overstayed visa, or green card holder?
2. Are they seeking to (1)  enter the United States or change status OR (2) protection from deportation?
a. Enter: inadmissibility

b. Deportation: deportability

3. Do they qualify for an (1) exception (2) waiver or form of relief?
a. Do they qualify for a form of admission into the United States?

b. Do they have any inadmissibility bars that can pose an issue? Can we overcome this bar?

b. Inadmissibility (INA 212 Inadmissibility bars)
I. When do inadmissibility bars apply?
1. At a consulate interview

a. Consulate officer will determine if there are any admissibility bars preventing visa

2. At a port of entry

a. If your client gets visa into their possession, then flies into USA. At border patrol the cbp officer will do another assessment to see if inadmissibility applies. 

3. When changing status

a. If you have a student visa but then change status to green card from marriage. This is considered you departing because you changed status.

4. Undocumented immigrants? (it depends)
a. Ex: lets say you entered without inspection (not lawfully admitted) but then want to apply for T visa, inadmissibility bars will apply because seeking admission
b. Ex: if you over stay a visa and want to change status then seeking admission and inadmissibility bars apply

c. Ex: you enter with valid visa but overstay and US government wants to remove you. Because you entered lawfully, then INA 237 (deportability) will apply
II. Health
1. INA 212 (a)(1)- Health-related grounds. INA 212 (a)(1)(A)(i)-(iv) 

a. (i) Communicable Disease

i. Tuberculosis, STDs, HIV

ii. You can overcome this bar if you prove you are getting treatment

b. (ii) Lack of Vaccination

c. (iii) Physical or mental health disorders which pose a threat to yourself or others

i. Bipolar, schizophrenia, suicidal

d. (iv) Drug abuser or addict

i. Weed is illegal

ii. Can overcome if you show rehabilitation. No longer drug addict if sober for 2 years

III. Criminal Activity
1. INA 212(a)(2) Criminal and related grounds

a. (i) In general, except as provided in clause (ii) any alien convicted of, or who admits have committed, or who admits committing acts which constitute the essential elements of—

i. (I) A crime involving moral turpitude (“CIMT”) (other than a purely political offense) or an attempt or conspiracy to commit such a crime, or

1. In inadmissibility context, it does not require conviction

a. Thus, if your client admits to it then this will apply

2. Admitting an act is sufficient
ii. (II) a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States, or a foreign country related to a controlled substance. 
1. Ex: being in possession of a drug would violate controlled substance ground
2. What is a CIMT?

a. A crime involving moral turpitude (“CIMT”) has been vaguely defined as a depraved or immoral act, or a violation of the basic duties owed to fellow man, or recently as a “reprehensible act” with a mens rea of at least recklessness. Matter of Silva-Trevino, 24 I&N Dec. 687 (AG 2008). 

b. Traditionally a CIMT involves intent to commit fraud, commit theft with intent to permanently deprive the owner, or inflict great bodily harm, as well as some reckless or malicious offenses and some offenses with lewd intent. 
i. CIMT’s are discretionary and can go either way

1. Ex: in gun range accidentally hitting someone. If officer thinks it is accident and no mens rea of at least recklessness then not CIMT, but if officer says this was reckless then it can be CIMT
3. INA 212(a)(2)(A)(ii)-Exceptions to CIMTs

a. Juvenile Adjudications; Or
i. Ex: client who convicted to murder but is a child then not bar

ii. Conduct based is not a part of this. Ex: Selling drugs triggers inadmissibility ground to drug trafficking
1. If client got caught with sales it will trigger conduct based grounds 
iii. Client getting tried as an adult

1. Ex: convicted of murder at 17 but tried as an adult then it will be CIMT 
a. Child under immigration law is 21 but for adjudication in this law it is 18

b. The maximum penalty possible for the conviction does not exceed a year of imprisonment AND the individual was not sentenced to a term of imprisonment over 6 months
i. DUI do not pose any inadmissibility bar or count as CIMT, they fall under this exception
4. INA 212(a)(2)(B)- Multiple Criminal Convictions

a. An [individual] convicted of 2 or more offenses

b. Regardless of whether the conviction was in a single trial or whether the offenses arose from a single scheme of misconduct and regardless of whether the offences involved moral turpitude

i. (In other words, doesn’t matter when the convictions occurred and/or are related)

c. For which the aggregate sentences to confinement were 5 years or more.

i. Depends on what you were sentenced to, not what you served
1. Ex: if sentenced for 6 months but only served 2 days, will look at 6 months

ii. Ex: if convicted to multiple DUI’s and the sentencings all add up to 5 years then this will be triggered.

iii. Doesn’t matter if the crime by itself is a CIMT or not, but if they have multiple that go to 5 years or more then this will trigger
5. INA 212(a)(2)(C)- Controlled Substance Traffickers

a. An individual who the consular officer knows or has reason to believe…

i. Is or has been an illicit trafficker in any controlled substance…. Or is or has been a knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking in any such controlled or listed substance or chemical, or endeavored to do so

1. Very broad definition
2. Ex: juvenile client who got caught for selling drugs then they are inadmissible as a drug trafficker
a. Can be normal person selling weed, not just a ‘drug trafficker in cartels’
6. INA 212(a)(2)(D)- Prostitution and Commercialized Vice

a. An individual who is coming to the US solely, principally or incidentally engage in prostitution, or has engaged in prostitution within the last 10 years prior to seeking admission

b. Directly or indirectly procures or attempts to procure, or procured or attempted to procure or to import, prostitutes or persons from the purpose of prostitution, or receives or received, in whole in part, the proceeds of prostitution,

c. Or coming to the US to engaged in other unlawful commercialized vice

i. Includes illegal gambling

7. INAINA 212(a)(2)(H)- Significant Trafficking in Persons

a. Any individual who commits or conspires to commit human trafficking offenses in the US or outside the United, or who the consular officer believes is or has been a knowing aider, abettor, assister, consipirator or colluder with such a trafficker in severe forms of trafficking of persons…

i. Different than smuggling
1. Smuggling is the crossing of people mostly in context of family members
IV. Socio-economic status
1. INA 212(a)(4)-Public Charge
a. Public charge is the determination by immigration officials that an immigrant is likely to become primarily dependent on the government for subsistence. This includes being likely to rely on cash assistance, Supplemental Security Income (SSI) or long-term institutional care at the government's expense like food stamps.

b. Usually only applies to family based setting, other groups exempt from this charge

i. Ex: grounds do not apply to unaccompanied child, victims of trafficking, victim of crime

1. The grounds are automatically waived
ii. When you submit family petition to immigrate someone you need to show your financial status because you have to prove you will not become a public charge (have enough money to sponsor) 
1. Government can come after you if person you immigrate uses public benefits
c. (A)an individual who… is likely at anytime to become a public charge.

d. (B) Factors to be taken into account:

i. (I) Age

ii. (II) Health

iii. (III) Family Status

iv. (IV) Assets, resources and financial status

v. (V) Education and Skills

e. Trump and Public Charge

i. Trump used it as a fear tactic because most groups had this waved

ii. Most people in humanitarian setting are exempt from public charge
V. Immigration violations
1. INA 212(a)(6)- Illegal Entrants and Immigration Violations

a. (A) Aliens present without admission or parole

i. Entry without inspection (EWI)

b. (B) Failure to attend removal proceedings

i. Deportation order for not showing up to court

c. (C) Misrepresentation 

d. (D) Stoways

i. Ex: sneaking in through airplane to enter

e. (E) Smuggling

2. INA 212(a)(6)(C)(i)-(ii): Misrepresentation and False Claim to Citizenship

a. (C)(i)- Any [individual] who, by fraud or willfully misrepresenting a material fact, seeks to procure (or has sought to procure or has procured) a visa, other documentation, or admission into the US or other benefit provided under this act.

i. Someone who lies in order to get an immigration benefit

ii. Need to lie in front of immigration officer to trigger this ground like presenting a fake visa to them at border
1. Ex: fake social security and drivers license will not apply as misrepresentation

b. (C)(ii)(1)- Any [individual] who falsely represents, or has falsely represented, himself or herself to be a citizen of the US for any propose or benefit under this Act or any other Federal or State law is inadmissible. 
i. Government takes this very seriously
3. INA 212(A)(9)(A)(i)-(ii)- Aliens (individuals) Previously removed

a. (i)Any [individual] who have been ordered removed under section 235(b)(1) or at the end of proceedings under section 240 initiated upon the alien’s arrival in the US and who again seeks admission within 5 years of the date of such removal is inadmissible.

i. Aka Expedited removal = 5 year bar from reentering the US.

ii. Expedited removal: something you get at the border

1. Ex: they catch you illegally crossing at the border and deport you right away is expedited removal and barred from US for 5 years

b. (ii) Any individual…

i. (I)That has been ordered removed under section 240 or any other provision of law, or,

ii. (II)Departed the US while an order of removal was outstanding 

c. And who seeks admission within 10 years of the date of such [individual’s] departure or removal is inadmissible.

i. AKA Deportation Order =10 year bar
1. Formal Deportation order is from a judge
4. INA 212(a)(9)(B)- Aliens Unlawfully Present

a. An individual who-

i. (I)Was unlawfully present in the US for a period of more than 180 days but less than 1 year, voluntarily departed the US, and again seeks admission within 3 years of the date of such alien’s departure or removal, or
1. In US for more than 180 days without status but for less than 1 year is barred from entering US for 3 years
ii. (II) has been unlawfully present in the US for one year or more, and who again seeks admission within 10 years of the date of such alien’s departure or removal from the US
1. If more than 1 year, then barred for 10 years
iii. Is inadmissible.

b. Unlawful Presence Take Away

i. Unlawfully present (meaning undocumented or visa overstay)

1. From 180 days but less then 365 = 3 year bar

2. 365 days and over = 10 year bar

ii. Why is it important to note the mention of voluntary departure?

1. Ground is not triggered unless you LEAVE the US
a. This only triggers if you depart from US

i. Ex: in US on illegal visa for over a year but then leave US to go to sick mother, then you cannot come back for 10 years
2. Also difference between VD and Deportation Order

c. Exceptions to Unlawful Presence

i. Minors

1. Children do not start accruing unlawful presence until they turn 18.

2. DACA recipients stops accrual of unlawful presence

3. Ex: I am US citizen and my spouse has minor child. I want to sponsor both spouse and child. Spouse entered with visa lawfully and child entered EWI, still no unlawful presence bar for that kid because he is a minor

ii. Asylees

iii. Battered Women and Children (VAWA)

iv. Victims of Trafficking

v. Etc..

5. INA 212(a)(9)(C)- Aliens Unlawfully Present after Previous Immigration Violations (AKA Permanent Bar)

a. An [individual] who

i. (I) has been unlawfully present in the US for an aggregate period of more than a year, OR

ii. (II) has been ordered removed

b. And who enters or attempts to reenter the US without being admitted is inadmissible.

i. Very hard to waive this bar and usually can only get waived in a humanitarian defense
ii. Comes up often
iii. Ex: overstay visa then go back to home country then come back later illegally, you have permanent bar from immigrating to the US

iv. Ex: I got deported, then you go back to US, you will have a permanent bar
6. INA 212(a)(10)(A)- Polygamists

a. Any immigrant who is coming to the US to practice polygamy is inadmissible.

b. Ex: married in foreign country then married again in the US is considered polygamy and the second marriage to the US citizen is not lawful
i. Need to be formally divorced from first spouse to avoid polygamy
7. INA 212 a(10)(D) Unlawful voters

a. Any [individual] who has voted in violation of any Federal, State or local constitutional provision, statue, ordinance or regulation is inadmissible.

8. RECAP: When do inadmissibility bars apply?

a. At a consulate interview

b. At a port of entry

c. When changing status

d. Undocumented immigrants?

i. It depends. When they entered illegally without inspection, they were never formally admitted in the US so need to figure out if they have admissibility claims. If they overstayed a visa, then deportability grounds may apply
VI. National Security
1. INA 2(a)(3)A-G Security Related Grounds

a. (B) Terrorist Activities

b. (C) Foreign Policy
i. Anyone who government believes is entering with purposes of harming and going against US foreign policy
c. (D)Immigrant Membership in a Totalitarian Party

d. (E) Participants in Nazi persecution, genocide, or the commission of any act of torture or extrajudicial killings
i. Extrajudicial killing: hitmen

e. (F) Association with Terrorist Organizations
i. To be in a terrorist organization, the organization has to be a predesignated terrorist organization by the US government
f. (G) Recruitment or use of child soldiers
g. Gang memberships is not an inadmissibility bar and does not meet definition of a terrorist organization

c. Deportability
I. Statutory grounds
1. When do deportability grounds apply?

a. Have to be admitted in the US or have some sort of status, otherwise only inadmissibility applies

i. Ex: if you are a green card holder, you can be deported. If you present, yourself at a port of entry then inadmissibility grounds can also apply.

2. Immigration and Nationality Act (INA) 212 and 237 grounds

a. In basic terms, the INA tells us…

b. Who can enter the United States (meaning, who can be admitted)

c. Who has to leave the United States (meaning, who can be deported)

d. INA 212- Inadmissability Bars

e. INA 237- Deportability Grounds

3. INA 237(a) Classes of deportable alien

a. Any [individual] in and admitted to the United States shall… be removed if the [individual] if within one of the following classes of deportable [indivivduals]….

b. Meaning,  YOU NEED TO BE PRESENT IN THE US

c. AND NEED TO HAVE BEEN ADMITTED

4. Examples-

a. Those in the US admitted under any nonimmigrant or immigrant visa
i. Ex: Tourist visa but committed a crime
b. Green Card Holders
i. LPR still allows deportability grounds because it is not permanent
c. But what about?

i. Visa holders who status expire?
1. Depends. Government trying to deport because they have been admitted then deportability. But if they want to change status then inadmissibility applies.
ii. Visa holders who then want to apply for a green card?
1. Visa holders currently have status but since they are changing status to green card it will trigger inadmissibility
iii. DACA recipients?
1. DACA is not an admission but government rather deferring action. It will always be inadmissibility
iv. Advance Parole?
1. Not all forms of advance parole count as admission.
a. Ex: asylum seekers who present themselves at border and pass credible fear interview may be paroled into US so they can fight their case
i. This is technically not an admission so inadmissibility applies
v. What about green card holders at a port of entry?

1. Green card holders (1) are deportable and (2) inadmissible if you travel through port of entry

5. INA 237 (a)(1)(A)-(D) Inadmissibility at the time of entry or of adjustment of status or violates status

a. (A) Inadmissible individuals

i. Meaning, those who are inadmissible at the time of entry or adjustment of status (AOS)
1. Allows inadmissibility to apply to green card holders when they travel

ii. Known as the “Catch all”

b. (B) Present in violation of the law

i. Meaning, those with revoked statuses, overstayers

c. (C) Violated nonimmigrant status or condition of admission

i. This includes, those who don’t comport with the terms of their visas or conditional residence

ii. Ex: those who get in with a school visa but then drop out of school or work instead

iii. Ex: Have tourist visa but are working will trigger (b) and (c)

6. INA 237(a)(1)(E)-Smuggling

a. (i) In general: Any [individual] who (prior to the date of entry, at the time of any entry or within 5 years of the date of any entry) knowingly has encouraged, induced, assisted, abetted or aided any other alien to enter or to try to enter the United States in violation of the law is deportable.

i. Common when people smuggle their family members

ii. Easy for this deportability ground to be triggered without people even realizing

b. (iii) Waiver: For purposes of family unity, this ground can be waived if it was the [individual’s] spouse, parent, son or daughter (and no one else).

i. like spouse, parent, minor son or daughter

ii. Waiver: does not apply to family like an aunt. Only immediate family members

1. Family immunity exception: only for smuggling spouse, parent, son or daughter

a. Aunt crossing nephew will not have a waiver for this deportability bar

7. INA 237(a)(3)-Registration requirements and change of address

a. Need to inform government of every move you do in the US

8. INA 237(a)(3)(C)-(D) Document fraud (misrepresentation) and false claim to citizenship

a. (C) Document Fraud (AKA Misrepresentation)

i. An alien who is the subject of a final order for violation of Section 274c.

ii. What does this mean?

1. Both in the inadmissibility and deportability ground context, document fraud/misrepresentation occurs whenever a noncitizen uses fraud or misrepresentation to gain admission or an immigration benefit.

2. The deportability context takes it one step further in order to truly trigger the ground
a. 1) There has to be the use of a false document
b. 2) An administrative proceeding under 274c must take place where civil and/or criminal penalties were imposed on the individual. 
iii. Waiver, in the context if (1) no penalty was imposed and (2) done to smuggle a child or spouse.

b. (D) False Claim to Citizenship

i. Deportability takes it a step further because they are affording you more of a right since you were lawfully admitted into the US. Higher scrutiny for deportability over inadmissibility since they were already lawfully admitted.

ii. Ex: uses false document to cross but administrative proceeding never takes place then this will not apply. It can apply if they leave the US and try to enter again and then in that case it will apply in inadmissibility only
9. INA 237(a)(4)-Security and related grounds

a. (A) General security grounds
i. Gang membership is not a deportability ground

ii. Gangs can only be in trouble through INA 237 (4)(A)(ii) any other criminal activity which endangers public safety or national security

1. Very broad “catch all” and allows you to get people who government thinks are a threat to public safety

b. (B) Terrorist Activities (as already defined in INA 212)

c. (C) Foreign Policy (as already defined in INA 212)

d. (D) Participated in Nazi persecution, genocide, or the commission of any act of  torture or extrajudicial killing

e. (E) Participated in the commission of severe violations of religious freedom

f. (F) Recruitment or use of child soldiers

i. Likely will not be tested on it

10. INA 237(a)(5)-Public charge

a. Any alien who, within 5 years after the date of entry.

i. But Matter of B-, 3 I & N Dec. 323 (BIA 1948) states that to trigger this ground the following has to occur:

1. The public assistance program imposed on the noncitizen or other persons an obligation to repay the agency AND

2. The agency’s demand for reimbursement has not been satisfied

b. Ex: you are a green card holder who applied for food stamps. You then get a job. State of CA may say you over used food stamps and you have to pay back and you as a green card holder fail to pay back. Then this public charge can apply as long as it is within 5 years of entering US

c. Requires government to ask to pay back and not paying back

i. Higher level of scrutiny than inadmissibility

11. INA 237(a)(6)-Unlawful voting

a. (A) Any alien who has voted in violation of any Federal, State of local constitutional provision, statute, ordinance or regulation is deportable.

b. Same exception as in the inadmissibility context

12. Problems on immigration control grounds of deportability (pg 589)

a. Beatrix:

i. Technically, she was admitted and entered into US lawfully by an officer so she can only be charged through deportability

ii. INA (a)(1)(A) (catch all method) would apply because she was inadmissible at the time of entry (should not have been able to enter)

1. This allows them to use inadmissibility INA 212 even though she is currently in the US

iii. Because she entered lawfully into the US, government will use the catch all to allow them to use INA212 misrepresentation which would apply

b. Anna:

i. Can be charged through INA237(a)(1)(E)-Smuggling for smuggling Beatrix

ii. This is deportability since she is a LPR

c. Caleigh:

i. He is on a student visa but dropped out of school

ii. This violates both INA 237(a)(1) (B) and (C)

1. This would deport him

13. INA 237(a)(2)(A)(i)- Crimes of Moral Turpitude (CIMT)

a. Any [individual]who-

b. Is convicted of a crime involving  moral turpitude within 5 years after date of admission, and

c. Is convicted of a crime for which a sentence of one year or longer may be imposed 

i. “may be imposed” means it is a crime that can have more than one year of a sentence, does not matter how long she was actually sentenced

ii. Ex: green card holder and within 5 years you commit a crime of moral turpitude that could sentence you to one year or more

d. Most importance difference between inadmissibility ground CIMT and deportability ground CIMT

i. Inadmissibility very broad, does not require conviction

ii. Deportability requires conviction

iii. Higher standard in deportability because already admitted lawfully into the US so there is more to lose

14. INA 101(a)(48)(A) defines conviction: (do not need to do this on exam)
a. A former judgement of guilt entered by a court against the [individual]

b. A judge or jury has found the [individual] guilty

c. The individual has given a plea of guilty, or nolo contendere, or has admitted to sufficient facts to warrant a finding of guilt AND

d. The judge has ordered some form of punishment, penalty or restraint on the [individual’s liberty].
15. Exceptions to Convictions?

a. Deferred Adjudications?

i. In instances where defendant was ordered to complete a program to prevent having it on record, such as drug court

ii. Work with defense attorney to have client not to admit they are guilty and be silent instead
iii. Pleading guilty will count as conviction

b. Suspended Sentences?

i. Judge may not require person to complete full sentences

1. That does not matter

ii. For purposes of immigration, judge goes for what person was ordered

1. Ex: if client was ordered to serve 365 days for a crime of violence, that will still be sufficient to be a crime of aggregated felony even though client only served 6 months

c. Juvenile Adjudications?

i. Do not count as convictions

ii. If client is under 18 and does stuff like murder, it will not trigger immigration consequence unless they are tried as adult or unless it is a conduct based ground

1. Ex: minor client who sells drugs will not count as a conviction and juvenile adjudication cannot be used against them. However, there is inadmissibility ground regarding drug trafficking so simply engaging in that conduct for purposes of inadmissibility is enough to trigger that ground and can raise issues down the line

d. Expungements?

i. Do not clear stuff off the record for purposes of immigration

e. Vacated judgements?

i. It depends but can actually help eliminate immigration consequences

f. Pardons?

i. Yes so long as they are presidential or judicatorial
g. Sentence Reductions?

i. Currently, it does not make a difference

ii. Ex: charged with assault with deadly weapon with great bodily injury and sentenced to a year. This is a crime of violence hence aggravated felony. If you ask to reduce sentence to 6 months, law right now says no sentence reduction will not make a difference but this law may change

16. But don’t forget other criminal bars and conduct based grounds

a. Multiple Criminal Convictions and Multiple CIMTS

i. Ex: multiple DUI’s that add up to 5 years of prison would be inadmissible
ii. 2 CIMT enough to make you deportable

b. Firearms

c. Crimes of Domestic Violence, Child abuse and Violation of protective Orders

d. Drug Trafficking

e. Drug abuser

17. INA 237 (a)(2)(ii) Multiple Criminal Convictions

a. Any [individual] who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct…is deportable.

b. Ex: green card holder having 2 convictions will now make her deportable

c. Difference between it here and in inadmissibility is that the aggregate sentence has to be 5 years or more in inadmissibility

18. INA 237(a)(2)(iii)-Aggravated Felony

a. An [individual] who is convicted of an aggravated felony at any time after admission is deportable.

i. Only in deportability grounds but a lot of aggravated felonies will count as CIMT in inadmissibility context

19. Definition of Aggravated felony

a. Murder, rape or sexual abuse of a minor

b. Illicit trafficking in a controlled substance, including drug trafficking

c. Illicit trafficking in firearms or destructive devices

d. Money laundering related crimes if the amount of fund exceeds 10k

e. A crime of violence for which the term of imprisonment is at least one year
i. Different than “may be” language in CIMT. Has to actually have a sentence of 1 year or more

ii. Ex: only be sentencing for 6 months will make it a CIMT, but if you are sentenced for 2 years and imprisoned for that full length then it will become an aggravated felony

f. A theft or burglary offense for which the term of imprisonment is at least one year
g. Child Pornography 

h. Racketeer Influenced Corrupt Organization (RICO)

i. Pimping, human trafficking, smuggling and terrorism related crimes

j. An offense that involves fraud or deceit in which the loss to the victim or victims exceeds 10k 
k. An offense in which the revenue loss to the government exceeds 10k (tax evasion, benefit fraud)

l. Offenses relating to the failure to obstruction of justice, perjury or subornation of perjury, bribery of a witness for which the term of imprisonment is at least a year

m. For CIMT it has to be a crime where could be sentenced over 1 year but actually imprisoned for less than 1 year. As soon as imprisoned over 1 year then it is aggravated felony

20. Additional things about Ag Fels

a. Aggravated felonies disbar you from most forms of relief of removal
b. A person with an Aggravated Felony is barred  for life for re-admission, there is a very limited waiver.

c. This is only a deportability ground, but can trigger inadmissibility grounds

d. Almost impossible to get it waived

e. Really screws you over

21. INA 237(a)(2)(B)(i)-(ii) Controlled substances and drug abusers

a. Any [individual] who at any time after admission has been convicted of a violation of any law or regulations of a State, the United States, or a foreign country related to a controlled substance is deportable. 

i. Exception: other than a single offense involving possession for one’s own use of 30 grams of weed

1. Weed is legal in CA but still illegal in federal level so if you buy more than 30 grams of weed in CA and feds find out you can be convicted for controlled substance

b. Any [individual] who is, or at any time after admission, has been a drug abuser or addict is deportable.

c. Difference here compared to inadmissibility is that you actually have to be convicted for the drug here

22. INA 237(a)(2)(D)- Certain firearm offenses

a. Any [individual] who at any time after admission is convicted under any law of purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying or of attempting or conspiring to purchase, sell, offer for sale, exchange, use, own, possess, or carry, any weapon, part, or accessory which is a firearm or destructive device in violation of any law is deportable.

23. INA 237(a)(2)(E)- Crimes of domestic violence, stalking, or violation of protection order and crimes against children

a. Any [individual] who at any time after admission is convicted of a crime of DV, a crime of stalking, or a crime of child abuse, child neglect, or child abandonment is deportable.

b. What is a crime of DV?

i. Crime against a former or current spouse

ii. If they have a child in common

iii. Cohabitating as spouses

c. Ex: green card holder who was guilty of domestic violence can be deportable

24. Problems on Criminal Deportability Grounds (pg. 614)

a. Farrah:

i. Deportable. This is aggravated felony because it is drug trafficking and was sentenced to over 1 year of prison

b. Gene:

i. Deportable under having multiple CIMT’s and potential aggravated felony depending how long he was sentenced too or how much money he took.

25. Inadmissibility or Deportability?

a. Drake is present in the US on a valid nonimmigrant visa. He entered a dispensary to buy Marijuana for recreational use. The federal government finds out because he sings about it in a song. What grounds apply to him?

i. Deportability. Physically in US and was lawfully admitted. Singing is not enough to trigger deportability ground, they have to convict him of it. However, if he departs and comes back then he would be inadmissible because admitting to it is enough

b. Shakira entered the US on an O-1 visa and subsequently marries newly naturalized Carlos Vela, a soccer player from LAFC. She now seeks to change status through a family based petition. What grounds apply to her?

i. Inadmissibility. Changing status is a way of seeking readmission into the US even though you never technically departed. Still inadmissibility for changing status.

c. Jennie, from Black Pink, entered the United States with a valid visa to perform at Coachella. After her performance, she fights with her band members and decides not to return with them to South  Korea. She decides to overstay her visa. What grounds apply to her?

i. Deportability. She is a visa overstayer or potentially violating conditions of her work visa. However, if she overstayed and was undocumented and wanted to change status after marrying a US citizen, it would be inadmissibility because she would be re-seeking entry

26. Hypo: Rosalia (aka La FAMA)

a. Rosalia is a Spanish National present in the United States on an O-1 visa. She was invited to give a private concert in Los Angeles featuring The Weekend. During the show, Rosalia’s alter ego “La Fama” possessed her causing her to fatally stab The Weekend for the sake of artistic performance. Rosalia was arrested by LAPD and now faces criminal charges. You are her immigration attorney and are tasked with assisting her criminal defense attorney in crafting the most immigration neutral plea deal. 
i. O-1 visa means she was admitted so look for deportability grounds

b. The following convictions ranked from best to worst:
i. PC 243(a)- Battery

1. Battery does not trigger any admissibility or deportability grounds (unlikely to get)
ii. PC 192 (b)-Involuntary Manslaughter

1. More likely to get, is next best because it is not a CIMT if she pleads negligence because CIMT needs willful intent or recklessness at least and it is interpreted to not be a crime of violence
iii. PC 192(a)- Voluntary Manslaughter 

1. Not aggravated felony but could be CIMT
iv. PC 245(a)(1)- Assault with a Deadly Weapon

1. Can be an aggravated felony as a crime of violence (COV) if sentenced over 1 year
v. PC 187- Murder

27. Hypo: Fernanda- Conduct Based Grounds

a. You represent Fernanda, a Mexican National, and DACA recipient in the United States and has a pending Uvisa. Fernanda becomes pen pals with a long lost love of hers who is currently in prison. After a few months of exchanging love letters, Fernanda enters a relationship with this man and decides to visit him in detention in Lancaster, California. During the visit, Fernanda is arrested for smuggling drugs into prison. Her and her public defender call you freaking out. Fernanda maintains her innocence. 

b. Fernanda is being charged with PC 4573 for Bringing in a Controlled Substance or Paraphernalia into jail without permission. Lancaster DAs are known for being vicious. The PD says he has very little wiggle room to negotiate. What do you advise? 

i. Has she been admitted into the US?

1. Visa is pending and DACA does not count as admission so this is inadmissibility

ii. This is not a CIMT or Aggregated Felony but it would be inadmissible for having a conviction related to controlled substance

iii. An alternative plea is 4573.8 “possession of instrument container to use drugs or alcohol in prison without permission” will not trigger any grounds (not deportable or inadmissible)
II. Crimmigration and Padilla v. Kentucky

1. Facts

a. Jose Padilla is a Honduran National

b. Has been a green card holder for 40 years

i. Deportability will apply

c. He’s a veteran, served in the US armed forces

d. Plead guilty to the transportation of a large amount of marijuana in his tractor trailer in Kentucky

i. Aggregated felony for trafficking of drugs

ii. Very hard to get rid of aggregated felony, enough to make him deportable

e. Is seeking on post-conviction relief on the basis that counsel reassured him there would be no immigration consequences when he pleaded guilty.

2. Issue: Was Padilla’s 6th Amendment right to effective assistance of counsel violated for failure to advise in regards to deportation consequences?

a. Lower court said, no, deportation is a collateral matter so defense attorney does not need to advise on collateral consequences

b. Supreme court disagreed and said this is not a collateral consequence because our immigration laws have evolved to such an extent that deportation has high consequences that lead to direct consequences and lifelong impact

i. Direct consequence

3. Rule

a. 6th Amendment: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
b. Two Prong Strickland Test:

i. 1) Was there a constitutional deficiency on the basis that counsel’s representation “fell below an objective standard of reasonableness?”

1. US Supreme court only discusses this prong

ii. 2) If so, is “there a reasonably probability that, but for counsel’s unprofessional errors, the result of proceeding would have been different?”

4. Analysis

a. Two Prong Strickland Test:

i. 1) Was there a constitutional deficiency on the basis that counsel’s representation “fell below an objective standard of reasonableness?”

1. What do professional norms say?

a. Importance of recognizing that deportation is in fact a severe consequences and defense attorneys have this duty to inform

2. What does precedent state?

3. Why are the facts in Padilla particularly egregious? 

a. The defense attorney actively told plaintiff he will not be deported so actively gave him misadvise and could have been avoided if he just looked at definition of aggregated felony

4. Why isn’t this viewed as being overly burdensome on defense counsel?

a. It was very easy for defense attorney to look it up and double check to see it was a deportable offense

5. Why does the court believe that advising as to imm consequences benefit both the defense and the state?

a. This is important because getting deported is an important consequence to people. This will also make things a lot smoother

5. Holding

a. The failure to advise as to immigration consequences of a criminal conviction is a violation of a defendant’s 6th amendment right to effective assistance of counsel. 

b. What does this mean for criminal defense attorneys?

i. Incumbent upon criminal defense attorneys to advise their clients and ask them if in fact they fear immigration consequences

c. Additional food for thought?

i. Should Padilla be expanded to encompass other collateral consequences?

1. Rebellious lawyering: client needs to inform us of their concerns and we use those concerns to find laws to help them

2. Should actively ask clients what concerns they are most worried about
d. Relief from removal
I. Asylum/refugee
1. International origins of asylum

a. Asylum is based on international law because you can seek asylum in various countries

i. You can seek asylum in various countries which is why it is international

b. The right to seek asylum originates in international law and then codified in US law. Reflected in both

i. When you present yourself as asylee at border you are doing it in a legal way both recognized in international and US law
c. There are treaties that other countries are in that US are not in

i. Ex: Mexican immigration laws are more favorable for migrants than migrants in the US

1. Mexican treaty recognizes generalized violence as reason for seeking asylum but US is not which is why gang based claims don’t work in US

ii. US is a bad team player in the international world

d. Asylum laws are limited because of a political move. Do not want to recognize harmony of harm of other countries
e. Asylum = Refugee

i. Asylum and refugee mean the same thing. Procedure is how they differ

2. TRAC- Overall % for Defensive Asylum Applications

a. In 2021 only 30% of asylum cases were approved in the US

b. Extremely hard to be granted asylum, small likelihood 
c. Asylum is not a viable form of relief in the US

3. 1951 Convention Relating to the Status of Refugees

a. Provides the legal framework for protecting of refugees, which has two features:

i. (1) The definition of refugee

ii. (2) The prohibition against refoulement.

1. Refoulment: withholding of removal

b. ASYLUM ELEMENTS: Definition of Refugee [AKA Asylee] applies to a person:

i. (1) Who is unable or unwilling to return to their home country 

ii. (2) Due to a well-founded fear of persecution

iii. (3) On account of (nexus)

iv. (4) Their race, religion, nationality, political opinion, or membership to a particular social group.

c. This definition can also be found in INA 101(a)(42)

4. Steps in Refugee Resettlement (7 steps)
a. 1) Need to be identified by UNHCR

b. 2) Referred to the USA (UNHCR can attempt to send you to another country)

c. 3) The US must be willing to accept you as a refugee

d. 4) You must then be accepted by an agency in the US who will assist in your resettlement

e. 5) Must pass a medical exam

f. 6) Must pass a criminal background check

g. 7) Welcome to the US!- Cultural Orientation

h. Problem with this process is that it takes a long time

i. You likely need to live in a refugee camp throughout this process which usually lasts 2 years

1. This is why refugee status is so hard and problematic
ii. Extensive background check and this is only for people from certain designated countries

1. Ex: no countries from Central America are recognized for refugees

2. Ex: Syrians are designated as refugees but they need to first apply through UNHCR and live in camp (harsh life) for years
iii. UNHCR refers you to any country, it may not be USA

iv. Refugee needs to prove same elements as asylum but their procedure will be different
1. Legally two distinct things based on procedure

2. Only refugees, not asylum, goes through process above
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a. Procedure of how you seek asylum is determined by way you enter the US

b. You have a right to seek asylum from one year after the date from when you entered the US

i. One year SoL

ii. This is problematic because of oversaturated immigration courts and service providers over capacity

1. Thus, easy to go over one year SoL

c. USCIS: customer service of immigration. Ones that process visas 

i. Better to present your case in front of USCIS officer than immigration judge
d. Executive office of immigration review: immigration judge where you go against ICE attorney
e. There is a benefit if you enter with a visa or cross illegally without getting caught because you get two chances to be accepted
i. This is an affirmative setting which means not going before a judge 
1. More comfortable for client than going through adversarial setting before a judge

2. Has higher approval rate

ii. You have a right to first submit your document with USCIS before it goes to executive office of immigration review

f. Presenting yourself before border patrol agent

i. Legal way to seek asylum

ii. You go and tell officer at border you want to seek asylum
g. Detained: if you are detained you need to verbally say at that moment “I want to seek asylum”

i. This gives you a credible fear interview

1. Checks to see if you have a fear persecution. Does this person have a fear to return back to their country? If they feel like you do then you will either be detained or paroled (permitted to enter the US to fight asylum case) 

h. The way you enter the US determines procedurally how your case will be handles

i. Case 1: you enter through a tourist visa but you have no intention to go back as you fear persecution so you will have one year since you arrived in US to submit application then you must send the form to USCIS officer and if you are denied you will go to judge
1. Same case for someone who enters US unlawfully but is not caught
ii. Case 2: you present yourself or caught crossing illegally and after credible interview and parole into US you will have one shot in front of immigration judge 

6. Credible Fear Interview

a. At the moment you declare asylum, the officer must give you a credible fear interview.  INA§ 235(b)(1)(A)-(B).
b. If the officer believes you have a credible fear of persecution or torture, the officer must then refer you to immigration court. 8 CFR § 208.30
7. What is credible fear?

a. Credible Fear of Persecution: “There is a significant possibility, taking into account the credibility of the statements made by the alien in support of the ailen’s claim and such other facts as are known by the officer, that the alien could establish asylum” INA § 235(b)(1)(B)(v)
i. Significant opportunity standard

b. Credible Fear of Torture: “Regulations provide that the applicant will be found to have a credible fear of torture if the applicant establishes that there is a significant possibility that he or she is eligible for removal under the Convention against Torture.” 8 C.F.R.§ 208.30(e)(3)
i. Torture much worse than persecution

ii. Inly when seeking protection against torture

iii. Ex: if you have criminal history or deported many times then you will be barred from asylum (persecution) but not torture so can argue that

c. Just because you passed credible fear interview does not mean you were granted asylum
8. Proper Credible Fear Interview Conditions

a. Right to a “rest period”
i. You have a right to 48 hour rest to prepare, but you will be DETAINED. 

b. Location
i. Interviews happen in detention centers, local jails and government offices at POE. 
1. Not a welcoming/comfortable setting
c. Interviewer 
i. “Asylum Agent”- can be a CBP or ICE official show has been trained on how to properly handle these interviews. “
d. Interview Protocols 
i. “Non-Adversarial Manner”
ii. The officer must tell you the following:

1. That the purpose of the interview is to see if you may possibly qualify for asylum

2. Will include questions as to your reasons for fearing return

3. SWORN STATEMENT, MUST BE HONEST
a. Must have consistent story
4. Also must be conducted in your preferred language 
iii. This interview is done without representation so client needs to be prepared with attorney beforehand
9. Detention of Asylum Seekers

a. Asylum seekers are classified as “arriving aliens” and can be subjected to detention at the moment of presenting themselves and will be detiained until there immigration proceedings are concluded. INA § 235(b)(1)(B)(ii)
i. Detention centers look same as prison and treated same as prison
b. The agent may “parole” the asylum seeker into the US, but usually for humanitarian reasons, those presenting themseleves as family, or need to cooperate with authorities. INA § 235(b)(1)(B(iii)(V)
i. If officer after credible fear interview determines you have credible fear of persecution, the officer can parole you into US
1. This is not an admission
2. But you can live in US until you can find your immigration case
3. Usually paroled in for humanitarian settings if you are apart of vulnerable group (ex: lgbtq, elderly, children)
c. Both the detaining agency and an IJ, can decide either reléase the indivdiual under order of supervision. A judge can also grant bond. Matter of X-K-, 23 I&N Dec, 731 (BIA 2005).
i. Order of supervision is when they release you but supervise you with ankle monitor
ii. Bond is discretionary and can be unrealiticly expensive
10. Element 1: Unable or Unwilling to Return

a. Either because:

i. The government is the persecutor 

ii. OR

iii. The persecutor is a “non-governmental actor” who they are unable or unwilling to control (McMullen v. INS)
b. Ex: from Cuba and talk bad about communism. Government will be prosecutor

c. Ex: Escaping domestic violence from husband. Persecution is a nongovernmental actor who you cannot control

11. Rebuttable Presumption: Change Circumstance and Relocation 
a. ICE has burden of proof 

i. You can go back to home country either through changed circumstance or able to relocate
b. Change Circumstance?

i. End of civil war?
ii. Change in govt or Laws?
1. Different administration 
iii. Ex) Expansion of Gay Marriage (Gay Friendly)
c. Relocation:

i. You must prove that you cannot go to another part of your country of origin where you will be safe or it would be unreasonable for you to go to another area.

ii. ICE will think of reasons why you cannot leave including the cost and where your families lives.
iii. ICE must prove you can either relocate within your own country or in country in your own transit
1. Transit Ex. If you are Cuban trashing Cuban government, then there is nowhere in Cuba you can relocate to. But if you are in transit in Mexico for the past year then ICE might find it more proper to keep them there even though they wanted to eventually come to USA

12. Element 2: Well-Founded Fear of Persecution

a. What is persecution?

i. Page 749

ii. Infliction of suffering that is found to be offensive
1. Involves physical violence or imprisonment severe economic (if it inhibits your ability to cover basic necessities) or psychological harm
2. Ex: from Cuba speaking bad on government, then they can restrict necessities like food (economic harm) which can be persecution

iii. Threat to life or liberty, offensive harm or suffering, or deprivation of necessities like food and water

b. Does discrimination rise to the level of persecution? NO
i. Mere discrimination and harassment is not enough but can be in extraordinary cases if it becomes severe
1. Ex: fleeing home country because of discrimination from work due to religion, not paying you or letting you practice religion, then it can go from discrimination to persecution

c. Romeike v. Holder

i. German nationals seeking asylum in US because it was against their religion to send their kids to public schools. Government imposed fines on them for not putting their kids in government school. Court found that enforcement of neutral law is not compatible with persecution

ii. Neutral law insufficient to rise to level of persecution
iii. No persecution here
d. What does Romeike v. Holder state in regards to “oppressive laws”?
i. Some oppressive laws can be persecution but neutral law is not

ii. Ex: in Arab countries women have to dress a certain way. This can be oppressive on gender and if it is your political opinion to not dress like that you can make argument these laws are oppressive enough to lead to persecution
13. Element 2: Well-Founded Fear

a. If you can prove past persecution, there is a rebuttable presumption that you will face future persecution. 

b. Reasonable probability standard = 10% chance of persecution
i. Meaning, a reasonable person in your place would feel that same fear of persecution
ii. Still hard to prove the 10% chance to US gov.
c. Government can rebut the presumption in two ways:

i. 1) By showing a fundamental change in circumstance
1. Ex: abuser dies, end of civil war, etc.

a. No longer face 10% of persecution
ii. 2) Relocation

1. 8 C.F. R. § 208.13 (b)1)(i)

d. If the government successfully rebuts the presumption, you can request humanitarian asylum.
i. Alternative to regular asylum where the judge can still grant it based on level of persecution you suffered back in home country

1. This applies if you fail asylum elements

2. Very hard to get
14. Element 3: On Account of (Nexus) where most asylum claims fail
a. Persecution is on account of Race, Religion, Nationality, Political Opinion or Particular Social Group. 
i. Meaning, you must demonstrate that the persecutor’s “main reason” to harm you is based on  at least one of the protected grounds. 
b. Need to show a connection that reason they are going after you is for one of those 5 reasons
c. Ex. Ugandan Officials incarcerating a female national for speaking out against the current regime.
i. Can clearly show gov persecuted her by incarcerating her for her directly expressing political opinion
15. How do you prove Nexus?

a. Objective Belief
i. The impression of the persecutor

ii. Ex. “I do what I want to you because you belong to me [as my wife].”
iii. Ex. Government signs saying, “Muslims are not welcomed.”

b. Subjetive Belief
i. The impression of the asylee

1. “ I believed I belonged to him.”
2. “I was told during my arrest that they were doing so because they found me practicing my religión.”
c. Hardest element to prove. Without this link, the asylum case does not exist. 
d. Most of these cases will involve just client’s testimony. Rare for there to be other pieces of evidence like a police report, etc. so that is why testimony is very important and credible interview is important because ICE will try to make client not credible in these interviews to get rid of this Nexus

16. Element 4: Protected Grounds

a. Race

b. Nationality 

c. Religion

d. Political Opinion 

e. Particular Social Group

17. Protected Ground: Race or Nationality

a. Race:
i. Used to refer to an ethnic group identified by their shared culture as much as by physical distinctiveness

ii. Includes “race, color descent or national or ethnic origin.”

b. Nationality:
i. Citizenship to a certain country

ii. Membership to an ethnic or linguistic group

c. These two protected grounds often overlap 
d. Ex: Palestinian activist who has strong political opinion against Israeli soldiers and assaulted an Israeli officer after they shot her cousin with a rubber bullet. She was arrested for the assault and for her political opinion
i. This is an example when race and nationality do not mix. She faced persecution based on political opinion but was detained by Israeli government as she is Palestinian national. Race is not in here, just political opinion and nationality

e. Ex: race often comes up in indigenous communities facing persecution
18. Protected Ground: Religion

a. According to the UNHCR, Religion includes:

i. Religion as a belief (including non-belief)

1. Includes theistic, nontheistic and atheistic beliefs

b. Religion as an identity 

i. Membership to a community that observes or is bound together by common beliefs, rituals, traditions, ethnicity, nationality or ancestry. 

c. Religion as “a way of life”

i. Someone who adopts certain cultural or religious practices- way of dress, observation of holidays, dietary requirements 

d. Ex: Jews fall under religion as an identity but not belief if you do not abide by all Jewish laws
e. Practice pointer, protected ground: religion

i. Make sure to prep your client!

1. Sometimes simple conversion or statement of religious preference is NOT enough. 

2. Anticipate that an Asylum Officer/Immigration Judge/Trial Attorney will question your client as to their religious beliefs and practices. 
19. Protected grounds: political opinion

a. “Classic” Political Opinion

i. Examples:

1. Opinions/ inclusion in a political party

2. Opinions over the political process (ex. Elections, insurrectionist)

3. Opinions over the acting gov’t, its laws and policies

ii. Can also include

1. Opinions that are verbally expressed or done so by action (protesting, defying orders)

2. An individual who exposes government corruption or threatens to do so

a. In certain cases, reporting criminal activity (Terrorism, Warfare)

3. Someone who is unable to express a political opinion due to fear of persecution

b. Imputed Political Opinion
i. Cases in where the government or the persecutor, attributes a political opinion upon the individual . 
ii. Government imputing political opinion on them
iii. Ex. No fly list, Prisoners in Guantanamo 
iv. Imputed political opinion: persecutor believes you have a certain political opinion and for that reason they are going after you
c. Neutrality/Apolitical
i. Express political opinion such as speaking against government

ii. Revealing some terrorist organization

iii. Fear to express political opinion

iv. INS v. Elias-Zacarias

1. Forced recruitment into the military. Respondent says he is being persecuted because he has a neutral political opinion and if he joins them, the other side will go after them

2. This case failed on neutrality but also on nexus because he could not show anyone was going after him with his neutral opinion
a. Shows how cases always fail on nexus
3. Court said forced recruitment was generalized and they were not targeting him due to neutral opinion

d. Protected Ground: political opinion on social issue

i. Does not always have to be against government

ii. Ex: BLM on police brutality

20. Protected Ground: Particular Social Group (AKA “The Catch All”)

a. What was the rule set forth in Matter of M-E-V-G-?
b. An applicant for asylum or withholding seeking relief based on “membership in a particular social group” must establish that the group is:

i. 1)composed of members who share a common immutable characteristic

ii. 2) defined with particularity, AND

iii. 3) is socially distinct within the society in question

21. PSG: Immutable characteristic

a. Immutable Characteristic:

i. “Individuals bound together by a characteristic that is either immutable or so fundamental to their identity they should not be required to change it.”

1.  Matter of Accosta, 19 I&N Ded. 211 (BIA 1985)
b. What are immutable characteristics?

i. Ex: Sexuality, Gender, Age, disability
ii. Nationality is stronger so you will want to put that in nationality rather than immutable characteristic 
22. PSG: Particularity

a. A particular social group must be defined by characteristics that provide a clear benchmark for determining who falls within the group. 

i. Matter of A-M-E- & J-G-U-, 24 I & N Dec. at 76
b. In other words, it’s got to have limits- needs to be “discrete and have definable boundaries must not be amorphous, overbroad, diffuse or subjective.”

c. Examples:

i. 12 year old male Salvadorans eligible for military recruitment

ii. Rich Guatemalans (too broad, not particular)
d. Particular social group cannot be too broad. 

i. Ex: “12 year old male Salvadorans eligible for military recruitment” is particular compared to the broad “rich Guatemalans”

23. PSG: Socially Distinct

a. Socially Distinct = Social Recognition

i. “To be socially distinct, a group need not to be seen by society; rather, it must be perceived as a group by society. Society can consider persons to comprise a group without being able to identify the group’s members on sight.”

1. Matter of M-E-V-G-
b. This is particular to each country

i. Only Americans will beheld to know “the Kennedy family” not each individual Kennedy

c. Ex. Royalty, Family

d. Ex: as an American you do not need to know each family member of the Kennedy’s but you should recognize someone is apart of the Kennedy family if they tell you they are

24. PSG’s CANNOT Be based on the Persecution

a. Example:

i. Persecutor is abusive spouse 

1. PSG cannot be “women who are victims of domestic violence” 
2. Must show a reason that is particular to you is why your spouse is going after you

3. Cannot say married women abused through domestic violence but rather need extra reasoning such as married women looked at as property
b. VS

c. Example:

i. Government is persecutor

ii. PSG “Women who are survivors of rape”
1. It could be government thinks you are “unholy” now that you were raped so that is the reason why they are going after you
25. What about the PSG in Matter of M-E-V-G-?

a. PSG: “Honduran youth who have been actively recruited by gangs but who have refused to join because they oppose the gang.”
i. Majority people experience this in country so it is not PSG
ii. Is it immutable?

iii. Is it particular?

iv. Is it socially distinct?

b. What else does the court say about claims based on gang violence?
c. Court says it is too broad/amorphous. Not particular or socially distinct

d. Court says everyone in home country experiences this violence thus it is not particular

i. That is why PSG towards gangs usually always fail

26. Bars to Asylum

a. Filing after the 1 year statute of limitation (exception for children/extraordinary circumstances)

b. Previous denial of an asylum application
i. If you can show changed circumstances or being persecuted for different reason you can reapply
c. Removal to 3rd Country
i. Ex: dual citizenship. If I go to Canada to seek asylum from US but I am Mexican national as well then they can send me to Mexico
d. Firm Resettlement in another country (or transit)
e. Certain inadmissible bars

i. Persecution of others

ii. Were convicted of a “particularly serious crime” (Ag Fel)

iii. Committed a “serious nonpolitical crime” outside the United States

iv. Pose a danger to the security of the United States

v. Most terrorism grounds 

27. Firm Resettlement

a. What does it mean to firm resettle?

i. An individual has firmly resettled if:

ii. Prior to arrival in the US, he or she entered into another nation with, or while in that nation received, an offer of permanent resident status, citizenship, or some other type of permanent resettlement. 

1. 8 C.F. R § 208.15

b. This is a problem for South American countries who settled in Mexico while waiting to go to USA

28. Overcoming Firm Resettlement

a. A finding of firm resettlement can be overcome if the applicant can show:

i. 1) Entry into that country was necessary consequence of his or her flight from persecution, remained as long as necessary to arrange onward travel, and did not develop any significant ties in that country.

ii. OR

iii. 2) That the condition of his or her residence in that country were so substantially and consciously restricted by the authority of that country that he or she was in fact not resettled. 

b. Even if they are undocumented in Mexico, a lot of people had kids in Mexico, worked in Mexico, got visa, or applied for asylum in Mexico which all applies to firm resettlement

c. This is an example of US forcing firm resettlement and then using it against them when they apply in USA next

29. Benefits of Asylum

a. You can include derivative family members
i. Ex: parent here in the US and cross with child then you can attach them to application or even request a child abroad to come over

ii. Derivative family: A derivative family member is someone related to a person by marriage, rather than by blood or adoption. This might mean a spouse or in-laws of the person, or the children of their spouse.
b. Obtain Work Authorization while application is pending

c. Travel outside of the US (But cannot return to home country) 
i. Only do this once you are granted asylum

ii. Need to have refugee travel document
d. Apply for residency after a year

30. Hypo: Namor Seeks Asylum in Wakanda

a. Namor is the fearless leader of Talokan, a Mayan nation found underwater near the gulf of Mexico. Recently, the US government discovered Talokan’s access to the precious metal of Vibranium and requested permission to drill. Namor publicly expressed his disdain for the US and all other “colonizers.” Vibranium is also considered sacred to the people of Talokan given that it was bestowed to them by Mayan Gods.  The US is out for Namor’s head and launched an attack on his country. Namor flees and presents himself at the Wakandan border asking for asylum.

b. Does Namor qualify for asylum?

c. Is he unable or unwilling to return to his home country due to unfound fear of persecution?

i. Yes, because he is wanted by the government who want to kill him

d. Can he prove past persecution?

i. No, but he only needs to show a 10% chance of future persecution which he can do based on the facts

e. This is on account of his political opinion because he did not allow US to drill in his state because he is not a fan of the US and colonizers

f. Religion: protecting vibraniam because mining gods gave it to him so religious belief
g. Can try to argue PSG (social group is he is a god)
h. Thus, he was granted asylum on Wakanda
31. Recognized Social Groups

a. Those we commonly see in the community: people who face prosecution based off of:

i. Informants

1. Ex: testify in open court against gang or cartel

ii. Sexual Orientation

iii. Gender

iv. Family

1. Well off or recognizable family in community

b. What about gangs?

c. Ones already have been defined or accepted by courts and recognized by courts

d. Easiest to find a PSG if it was already accepted rather than creating your own

32. Gender

a. Matter of A-B- Takeaway: Trump administration has changed Matter of A-B- to make it a lot hard to face persecution based on private actors and could not seek asylum due to private criminal acts

i. Have to look for a tie with government

ii. Matter of A-B- has now been undone and says they will recognize private actors and private acts of persecution and restored previous PSGs for recognizing gender as a basis of PSG

b. US now recognizes cases where individuals who are persecuted by private actors and people who are separated by private criminal acts. Restored previous PSG for gender. Recognizes gender as PSG such as the following:

i. Matter of A-R-C-G-, PSG: “Married women in Guatemala who are unable to leave their relationship.”

ii. Matter of L-R-, PSG: “Mexican women who are viewed as property by virtue of their position in a domestic relationship.”

iii. Want to copy these existing PSG’s to the best of ability because it will have higher chance of success
c. Hypo: The Story of Lucero

i. Lucero is a Mexican National and devout Catholic. She met her husband, Mijares, in their small town in Michocan. Mijares is a member of the Mexican military. Shotly after their marriage, Mijares became abusive towards Lucero. As their relationship continued, Mijares abuse became more and more violent. Lucero attempted to report the crime on various occasions to local law enforcement, but was told “they couldn’t address marital issues” every time her husband flashed his military badge.  On one occasion, Lucero was beaten so badly that she had to be hospitalized. Social workers and child family services arrived to provide her with support. The local prosecutor said he would file charges against her husband, but nothing came to fruition. 

ii. Lucero confided in her family and even told her priest about the abuse. Lucero received no support and instead told she had to remain in the marriage as it was required by her faith.  Fearing for her life and that of her toddler daughter, Lucero gathered the evidence she could and fled to the United States. Mijares remains in possession of all her property, including her home. Mijares has also traveled to other parts of Mexico in search of Lucero.

iii. Does she qualify for asylum?

1. She cannot return to home country because government cannot protect her since abusive husband is tied to military and local law enforcement never helped her and prosecutor will not press charges

2. Can argue husband was not private actor and part of government because he flashed military badge

3. Client proactively tried to get protection from government who failed to protect her

4. Strong case where client had a lot of evidence to seek help and report yet no one will protect her

iv. Does she have a well found fear of persecution?

1. Yes, can prove past persecution because she was beaten so bad that she was hospitalized, told other people and no one could help, other people witnessed violence, went to work covering bruises

v. Can she prove future persecution?

1. Fact husband continuously looked for her shows he is out to cause her harm and since he went to other parts of Mexico, she cannot be relocated to other parts of Mexico

vi. Was it to do with race, nationality, political opinion, religion?

1. She falls under Matter of A-R-C-G-, PSG: married Mexican women who is unable to leave their relationship.
2. Religion: she was Catholic and felt that once she made her vow to her husband she had to stay in the relationship. Husband was aware of her religious belief and used it to take advantage of her

33. Family

a. Matter of L-E-A- III, reestablished that “ordinary” families may constitute cognizable social groups. 

b. No need for notoriety, “rather, the question is whether the society perceives the degree of relationship shared by group members as so a significant that the society distinguishes groups of people based on that type of relationship.”
c. Matter of L-E-A-, PSG: “immediate family unit of respondent’s father.”

d. Does not need to be nationally recognizable such as Kardashians but rather if you’re from LA you will likely know the Caruso family

i. Can be recognizable in just a town

34. Risk Factor in Joining a Gang

a. Low income communities (but not exclusively)

b. Family Dynamics:

i. Instability 
ii. Domestic Violence/Child Abuse

iii. Family Involvement

c. Access to Drugs

d. Lack of Resources
e. Lack of Economic Opportunity 

i. Unemployment

ii. Access to Higher Ed

iii. Lack of access for supporting students with learning/behavior disabilities and overall mental health

35. Other Factors at Play

a. “If you can’t beat them, join them.”

b. Fraternity
c. Intimidation
d. Boredum
e. Need for Protection
f. Access to Drugs
g. Apathy
h. Age?
i. Age: 12-15 is when they start and they stop late 20s-30s

i. Gender?
i. Gender: Women do not often join because they do home care

j. Race?
i. Race: Race is usually not considered a factor. However, race related issues in the USA do

36. A little bit about gang history…

a. The reason gangs are not considered as viable protection is because it was started here in the USA

b. Where did Gangs Start?
i. Yes, organized crime can happen anywhere. Technically, the first documented gang was reported in England around the 17th century.

ii. BUT, the first “Street Gang,” was documented in the East Coast of the US around 1783, after the revolution.

iii. Yet, modern day gangs emerged around the 19th century. 
(Italian Mafia)

c. The highest growth in gang development was in the 19th and 20th century. (1820-1920).
d. Gangs first popped up in North East/East Coast of the US. The majority of these gangs developed due to poverty and discrimination against new migrant groups. 

e. The first wave of immigrants came from England, Germany, and Scandinavia. The first wave of migration lasted until 1860. 
f. The second migration wave consisted of  individuals of Polish, Italian, Irish and Jewish decent. This second wave occured between 1820-1920. 
g. Gangs in the West grew in popularity due to Migration between Mexico and Latin America. The gang members of this time period are known as “Pachucos.” (1940)
h. We also saw a lot of internal migration in the US by African American Communities after the slave trade and during the Civil Rights movement. 

i. The movement of people coupled with a racist society caused gangs to divide by race: White, Latino and Black. 

37. Did migrants cause the development of Gangs in the US?! 
a. No. Not communal, we are individualistic. This coupled with race relations and other migrant groups coming in will naturally divide people within their community
38. History of Gangs in LA
a. 1st Period of Gang Development in LA: 
i. Latino LA gangs first formed in East LA.

ii. Typically started as small adolecent groups of Friends. (1930-1940, “Los Pachuchos.” )

b. Second Period of Gang Devlopment in LA:
i. 1940-1960: 4 million Mexicans immigrated to the US, another 6-12 million in 1970.
ii. In 1990, around 3 millon Mexican-Americans lived in LA County.
iii. Combination of groups that even ranged in citizenship and generational lineage- Americans, 3rd generation Mexican Americans and Immigrants. 
c. Development of Black Gangs:
i. Growth in African American population between 1915-1929, and 1940-1950 most were fleeing the south.

ii. These populations fled to California in hopes of a better life and better economic opportunities. 

iii. BUT were confronted with racism, discrimination,  ordinances that restricted where they could live, and what was viewed as competition for resources. 

iv. After the civil rights movement, adolescents and young adults searched for ways to identify themselves. This lead to the birth of the Bloods and the Crips.

v. Snoop Dog and Doggy Land- Affirmation song. 

d. The following Gangs were born in LA:
i. Bloods 

ii. Crips

iii. La M or  La Mafia Mexicana 
iv. 18th Street

v. MS-13

39. The Birth of MS-13th and 18th Street

a. 18th Street started around the same time as the Chicano movement. 
b. 18th Street was created by the Mexican Mafia.

i. “Street Soldiers”- in charge of selling drugs

c. Originally, 18th Street was a Mexican gang, but they are now considered a latino gang.

d. 18th Street is considered the largest gang in California (with various “clicas”) outnumbering MS-13, 3:1.

40. MS-13 and 18th Street

a. The majority of their activity is based on ilegal gains.
i. International crimes, drug trafficking, human trafficking, robbery, extortion, but more tan anything drugs! 
b. Similar Hierarchical structure 

c. 1980-1990, Los Angeles suffered a “gang epidemic,” gang violence was at such an all time high that local authorities could not control it. 

41. Immigration Enforcement Efforts Targeting Gangs

a. First time there was a mass deportation of gang members was in 1990.
i. A bunch of civil rights violations occured:

1. Young undocumented teens were getting deported for simple crimes

2. US citizens who were gang affiliated were also deported. 

b. In 2005, Operation “Community Shield” was created by ICE

i. Prioritized the deportation of MS-13 gang members.

ii. Those who were deported were mostly children and young adults.

iii. Supposedly lead to a drop in crime in the US, but lead the the exportation of gang members to other countries. Priorizo la deportación de MS-13

c. Operation Ranging Bull (2017)
42. International Impact

a. We deported these youngsters to countries where gangs didn’t exist:

i. Mexico

ii. Guatemala

iii. El Salvador (received highest number of deportees)

iv. Honduras

b. Of course, the US did not notify the receiving countries of these individuals criminal history or gang affiliation.

c. Result: Deported Homies, with no resources, united. 

d. El Salvador (and now Honduras) was the country to suffer the most in regards to gang violence.

e. The civil was in El Salvador lasted 12 years and ended in 1992.
i. Why do you think this date is important to note when we discuss the deportation of homies?

f. The influence of the “ Central American Free Trade Agreement” (CAFTA) that was signed in 2005?

g. What is CAFTA?
i. Movement of godos= movement of people
ii. Porous borders between countries allowed for movement of gangs and criminal activity. 
h. Deportation of gang members to these countries had the impact of:
i. Economic
1. Many small businesses could not operate because they were being distorted

2. Country’s GDP goes toward security of gangs rather than business growth
ii. Social 
1. Youth was getting involved who were the future so higher educaiton became nonexistent
iii. Political
1. Many of these countries wer experiencing civil war so this created collusion between government and local gangs
43. Gang based PSGs

a. Part of reason why US does not consider gang as PSG is because it would make them take responsibility for it
b. What did Matter of M-E-V-G- tell us yesterday?

i. Proposed PSG: “Honduran youth who have been actively recruited by gangs but who have refused to join because they oppose the gangs.”
c. What about Henriquez-Rivas v. Holder?

i. Proposed PSG:  “People testifying against or otherwise opposing gang members.”

d. US recognizes it as general based violence thus not a PSG
e. Informants are an example of a way to make gangs PSG
44. Withholding (AKA Nonrefoulement)

a. The same elements as Asylum

b. What is the Key Difference mentioned in INS v. Cardoza-Fonseca?

i. Key difference is probability standard

1. In asylum only need to show 10% but in withholding it is (more likely than not) 51% chance or more of persecution

45. Convention Against Torture (“CAT”)

a. No State Party shall expel, return (“refouler”) or extradite a person to another State where there are substantial grounds for believed that he would be in danger of being subjected to torture.
i. Do not need to show you’ve been tortured already, just prove it will happen
b. Additionally, CAT requires government involvement or acquiescence in torture. 

c. “More likely than not” standard (51% probability)

d. Definition of Torture:

i. Any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as:

1.  obtaining from him or a third person information or a confession
2.  punishing him for an act her or a third person has committed or is suspected of having committed, 

3. or intimidating or coercing him or a third person, of for any reason based on discrimination of any kind when such pain and suffering is inflicted by or at the instigation of or with the consent or acquiesce of a public official or other person acting in an official capacity,

4. It does not include pain or suffering arising only from inherent in or incidental to lawful sanctions.”

e. US cannot return you back to home country if experiencing torture

i. Much higher than persecution in asylum

ii. Must have government involvement

f. Ex: lynching would rise to level of torture

46. When do you apply for withholding and/or CAT?

a. If you are applying past the 1 year SOL.

b. If you have been previously removed/deported
c. If you have criminal or terrorist related bars.

d. Key Differences:
i. Persecution v Torture

ii. Withholding same elements of asylum

iii. CAT requires govt involvement/acquiescence

e. Practice Tip: If you have a client in removal proceedings, you should always assert all three forms of relief- Asylum, Withholding and CAT

i. Over 1 year SoL would not be able to apply for asylum but can still apply for withholding

47. Benefits of Asylum/Withholding/CAT

a. Asylum
i. Work Authorization

ii. Ability to travel (Must request travel authorization)

iii. Derivative Family Members

iv. Can adjust status after a YEAR

b. Withholding/CAT
i. Deferment of Deportation
1. Does not give you legal status

2. Similar to DACA
ii. Work Authorization

iii. Depart the US = lose status
II. Advanced parole
1. INA 244- Temporary Protected Status (TPS)
a. Government must announce people from a certain country facing the specific condition qualify for this certain relief for specific time

i. Ex: Government granted El Savador citizens TPS during civil war 

ii. Ex: Haitians during earthquake 
b. The Secretary of Homeland Security has the discretion to designate countries for TPS in the following circumstances:

i. (A) The AG finds that there is an ongoing armed conflict within the state and, due to such conflict, requiring the return of national of that state to that state would pose a serious threat to their personal safety;

ii. (B) The AG finds:

1. (i) There has been an earthquake, flood, drought, epidemic, or other environmental disaster in the states resulting in a substantial, but temporary, disruption of living condition in the state affected,

2. (ii) The foreign state is unable, temporarily, to handle adequately the return to the state of national of that state

3. (iii) The foreign state officially has requested designation under this subparagraph; or

iii. (C) The AG finds that there exist extraordinary and temporary conditions in the foreign state that prevent nationals of the state from returning to the state in safety.  
2. Temporary Protected Status

a. Must already be present in the US at the time of designation.
i. Ex: Haitians who suffered from earthquake and stayed in Haiti cannot come into US under TPS if they were not already in US at time it was announced

ii. Only those with means (economically) usually are fortunate to be in US already to get TPS
b. Allows you to remain in the US, but is not necessarily legal status.

c. Does not open up a pathway for adjustment.

d. Valid for a period of 18 months.

e. Issued a work permit

f. Can seek permission to travel

g. Why would our govt want to give TPS instead of asylum?
i. Asylum is permanent form of relief that allows people to apply for permanent residence while TPS does not

3. Can someone lose TPS?

a. Have been convicted of any felony or two or more misdemeanors committed in the United States;

b. Are found inadmissible as an immigrant under applicable grounds in INA section 212(a), including non-waivable criminal and security-related grounds;

c. Are subject to any of the mandatory bars to asylum. These include, but are not limited to, participating in the persecution of another individual or engaging in or inciting terrorist activity;

d. Fail to meet the continuous physical presence and continuous residence in the United States requirements;

e. Fail to meet initial or late initial TPS registration requirements; or

f. If granted TPS, you fail to re-register for TPS, as required, without good cause

4. Termination of Country Designation for TPS

a. TPS is NOT permanent. 

b. The Secretary of Homeland Security can terminate a country’s designation if there is no longer a threat in the designated country.
c. Trump attempted to de-designate the following countries:

i. Somalia, South Sudan, Syria, Yemen, El Salvador, Honduras, Nicaragua, Haiti, Nepal and Sudan.

d. Upon termination of TPS, the individual must depart the United States or can face removal by the government. 

5. INA 212(a)(5)(A)-Humanitarian Parole

a. The AG in his discretion parole into the US temporarily under such conditions as he may prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public benefit any alien applying for admission to the US, but such parole of such alien shall not be regarded as an admission of the alien and when the purposes of such parole shall, in the opinion of the AG, have been served the alien shall forthwith return or be returned to custody from which he was paroled…
i. Ability to temporarily enter the US and usually given for humanitarian reasons

1. Ex: US citizen who is dying and needs care of loved one who lives in Mexico so can ask for humanitarian parole for that US citizen

ii. Not a form of legal status, just lets you enter
6. When is Humanitarian Parole Usually Granted?

a. Urgent Medical
i. Ex: conjoined twins from Somalia who need to enter US for surgery
b. Family unity needs

c. Large groups of migrants fleeing persecution or troubled circumstances in home country.

d. But what about the bar against refugees being granted humanitarian parole under INA 212(a)(5)(B)?
i. UNHCR must designate you as a refugee so if they have not designated your country as people with refugee then humanitarian parole can be extended to you

1. Ex: Ukrainian citizens are not refugees under UNHCR so they can get humanitarian parole
7. U4U Program
a. Humanitarian Parole only allows you to enter the US but does not block other forms of relief

b. Ex: people who go under U4U program which is a humanitarian program for Ukraine, can also apply for asylum

i. However, government can deny asylum claim if they qualify for TPS

c. Program specifically only for Ukrainians to be able to enter humanitarian parole to enter the US
8. U4U

a. On April 21, 2022- The Biden Administration created the “United for Ukraine” program which extended advance parole (in humanitarian context) to up to 100,000 Ukrainians who have been displaced by the Russian Invasion.

i. Allows Ukrainians to be present in the US for up to two years, with a possible extension

ii. Provides work authorization
b. This is different than TPS because you do not already have to be present in US

i. Extended to Ukrainians who live in Ukraine too
9. Applying for U4U

a. 1) Applicant must have a financial sponsor.
i. Ex: volunteers who want to sponsor
b. 2) Once sponsor is approved, the applicant must apply online and submit all necessary biographical information and proof of vaccination.

i. Those eligible must have resided in Ukraine prior to the invasion and have now been displaced

ii. Must also be in possession of travel documents (passports)

c. 3) If approved, the parolee has 90 days to enter the US.

d. 4) Travel, present themselves before CBP and must submit a medical exam within 90 days,

e. 5) Parolee status gives them eligibility to work

10. Shortcomings of U4U
a. There is no check on who your sponsor is

i. Government just looks at volunteer’s tax history rather than criminal history

b. Many sponsors traffic these migrants and make them work for labor

i. Government fails to protect these migrants

11. Disparate Treatment
a. Government treats people from different countries differently based on race (skin tone)

i. Ex: Haitians crossed in an inhumane way compared to Ukrainians
12. Processes for Cuban, Haitians, Nicaraguans, Venezuelans

a. On Jan 6th, 2023, the Biden Administration announced the ability for Cubans, Haitians, Nicaraguans and Venezuelans were now eligible to apply for Humanitarian Parole.

13. Any differences/similarities that exist between the U4U program and this one?

a. Similarities

i. Need a Sponsor

ii. Need Passport

iii. Vaccination

b. Differences

i. Requires a showing of humanitarian reason or public benefit

ii. Must provide proof of AIR travel, no land point of entry (POE)
1. Ukrainians were allowed to cross through Tijuana, but others could not

2. Excludes migrants who are poor and cannot afford plane ticket
iii. If you have obtained status in another country, you are excluded

iv. WAY More grounds of exclusion apply! WHY?
1. racism
14. Mexican Immigration Enforcement

a. Mexican immigration mimicked a lot of US policies
i. Dependent on US and cooperates with them

ii. In response to humanitarian parole, Venezuelans had a hard time in Mexico to deter people who are trying to flood the border from Mexico to US

b. Ex: Mexican immigration is harsh on Venezuelans and Haitians

III. UAC & SIJS
1. The UAC Crisis of 2014

a. In 2014, there was a crisis of children crossing border themselves

b. In reality they have been crossing themselves for decades but now it made it into the media

2. Definition of an Unaccompanied Child 

a. An unaccompanied alien child is a child who has no lawful immigration status in the United States; has not attained 18 years of age; and, with respect to whom, there is no parent or legal guardian in the United States, or no parent or legal guardian in the United States available to provide care and physical custody. See 6 U.S.C. § 279(g)(2). 

b. Designated as unaccompanied child at the moment you cross

c. Have their own separate rights different than adult

d. Definition of child under INA- you are a child until 21

i. You have a right to seek special immigrant juvenile status until age as 21

1. If you are 19 you may not be considered as a designated unaccompanied child, you can still access the form of relief (special juvenile status)

3. Wilmer’s Story- What happens to a Child at the Border?

a. Wilmer was born in El Salvador on January 11, 2010. Wilmer was raised and cared for by his paternal grandparents. Wilmer left El Salvador in November of 2021 and traveled to the United States in search of safety from gang and police violence that his grandparents could not protect him from. Wilmer was detained by U.S. Customs and Border Patrol (CBP). Wilmer was transferred by Immigration and Customs Enforcement (ICE) to the Office of Refugee Resettlement (ORR). ORR contracts with various shelters, including Southwest Key Shelter in Brownsville, Texas, where Wilmer was sent for approximately a month and a half. His sponsor, Manny, eventually received Wilmer in her home on January 13, 2022. Wilmer continues to live with his sponsor, sponsor’s husband who is also his paternal uncle, and their children. After arriving at Many’s house, Wilmer received a notice of hearing in immigration court.

i. Wilmer is an unaccompanied child

4. Understanding Wilmer’s Experience US Department of Homeland Security
a. US Customs and Border Patrol (CBP)

i. Apprehended and detained Wilmer at the border

ii. Determined that Wilmer was an “Unaccompanied Alien Child”
1. Since he is a child he transfers to ICE
b. US Immigration and Customs Enforcement (ICE)

i. Transferred Wilmer to Office of Refugee Resettlement

1. Because he is a child he goes there

ii. Filed Notice to Appear with Executive Office for Immigration Review to begin process of Wilmer’s removal proceedings

1. Even though he is a child he still has to go to court

5. Understanding the Wilmer’s Experience Continued US Department of Health and Human Services
a. Office of Refugee Resettlement (ORR)
i. ORR placed Wilmer in one of approximately 195 facilities located nationwide

ii. Wilmer remained in ORR custody for approximately 1.5 months. The average UAC stay in ORR custody is 37 days.

iii. During this time, ORR conducted an investigation to determine whether it was suitable for Wilmer to live with his Sponsor. 

1. If child does not have a sponsor, they remain with ORR

6. Understanding Wilmer’s Experience Continued

a. US Department of Justice
b. Executive Office for Immigration Review

i. Once ICE filed the NTA with EOIR and EOIR processed the NTA, EOIR mailed Wilmer a notice of hearing in Immigration Court.

7. In Sum…

a. Unaccompanied Children have DISTINCT RIGHTS.
i. CBP MUST take custody of an unaccompanied child, unless that child is from a “contiguous country.”

1. Contiguous: border countries like Mexico and Canada

2. If kid presents himself alone, US must take custody of child

ii. The child will be handed over to ICE, who will place that child in the “care” of the Office of Refugee Resettlement.

iii. The government must then work to find a suitable placement for that child, if none is found, the child will remain in the custody of ORR or a state child protective services.

iv. The child will be given a notice to appear before immigration court. If they apply for asylum, they will first have the right to apply for it in the affirmative setting.  (Still no right to a govt appointed atty)

1. Kids always get two chances with asylum regardless how they are caught while adults get chances depending on how they enter
2. Children=distinct rights from adults
8. Preparing Children to Cross

a. The child should present themselves alone.

b. Identify documents, if any.

c. Family phone numbers (memorized or written on the body).

d. Any evidence as to persecution in home country.

e. Prepare the child and family that they will be excommunicated from one another and the whereabouts of the child will be kept confidential until the govt completes processing of the child. 

9. Office of Refugee Resettlement (ORR) Shelters

a. The shelters are not very nice (like summer camp)
10. The Flores Settlement (how kids should be detained)
a. The Flores Settlement establishes a “nationwide policy for the detention, release, and treatment of minors” in immigration custody.

b. The settlement agreement announces a “general policy favoring release” and requires the government to place apprehended alien minors in “the least restrictive setting appropriate to the minor’s age and special needs, provided that such setting is consistent with its interests to ensure the minor’s timely appearance before the immigration courts and to protect the minor’s well-being and that of others.” 

c. The settlement agreement further elaborates that when alien minors are first arrested by immigration authorities, those minors may be detained only in “safe and sanitary” facilities. 
d. Within a few days, subject to exception, federal authorities must transfer the detained alien minor to the custody of a qualifying adult or a non-secure facility that is licensed by the state to provide residential, group, or foster care services for dependent children.

11. Quick note on Family Separation

a. No federal law exist that says family separation is a thing

b. Border patrol just have authority to remove a child if they believe that child is in danger

i. Human trafficker or smuggler will sometimes come with a child and pretend they are family

ii. If BDP does not believe that then they can remove child

12. How did we lose these kids?

a. Separation + ORR overload + Off loading to State Child Protective Services + No communication between agencies= children who have been deported/adopted or being held in long term state or foster care.

13. Forms of Relief for UACs

a. Asylum

b. Special Immigrant Juvenile Status

i. More common to go after for children 

14. Asylum

a. Definition of Refugee [AKA Asylee] applies to a person:

i. (1)Who is unable or unwilling to return to their home country 

ii. (2) Due to a well founded fear of persecution

iii. (3) On account of (nexus)

iv. (4) Their race, religion, nationality, political opinion, or membership to a particular social group.

1. Often a part of particular social group (PSG) because they are fleeing domestic violence like child abuse or gang based persecution (hard to prove)
b. This definition can also be found in INA 101(a)(42)

15. Special Immigrant Juvenile Status (SIJS)
a. Under 21 years of age
i. Even if not a UAC can still do this. Ex: 19 years old
b. Living in the United States
i. Cannot apply until physically present in US
c. Single (not married)
d. A juvenile court has determined that the minor:
i. Is dependent on the court, or in the custody of a state agency or Department or an individual or agency appointed by the court;
ii. Cannot be reunified with one or both parents due to abuse, abandonment, neglect, or a similar basis;
1. Ex: if kid has mom in US and dad in home country, can still get it because it is based on only one parent
iii. It is not in the child’s best interest to return to the country of nationality or last habitual residence of the child or parents

e. (1) A juvenile court has determined that the minor:
i. 1) Is dependent on the court, or in the custody of a state agency or Department or an individual or agency appointed by the court;
1. Delinquency
a. Client gets into trouble, placed in juvy
i. Under jurisdiction of state he has to go through criminal proceedings in deliquency court. Can go and ask the court to make necessary findings that they have been abused and neglected and not in best interest to go back to home country
2. Probate (Gaurdianship)
a. Ex: kids were crossed successfully and sent to grandma’s house. The grandma does not have order to establish legal guarandianship so attorney has to go to probate court to get guarianship order to give grandma legal authority and also ask court for SIJS
3. Family (Custody)
a. One parent present
b. Ex: Mom lives in US and child’s dad was abusive in El Savador. The mom did not have legal authority over child so need to go to family court and get custody order and also ask for SIJS
ii. Only form of relief that is dependent on state court, not federal. Make appearance in state court
1. For exam, will not be able to identify which state court which is okay
f. (2) Cannot be reunified with one or both parents due to either of the following:
i. Abuse
1. Physical/Verbal/Emotional and exposure to violence
ii. Abandonment 
1. Includes by death (ex: one parent died)
iii. Neglect
1. Failure to provide with basic necessities, lack of schooling, child labor, failure to protect from violence
2. Neglect can be problematic and client may push back because they felt like they had to work as children because family lived in poverty rather than it being child labor
a. Worked because they had to. Did not go to school because they could not afford it
g. (3) It is not in the child’s best interest to return to the country of nationality or last habitual residence of the child or parents.

i. Returning child to abusive/neglectful parent

ii. No capable family member to take care of child
1. Ex: grandparents elderly cannot take care
iii. Country conditions 
1. Ex: gang violence
16. In Practice…

a. 1) Must file case in state court

i. Probate- Requesting Guardianship and SIJS findings

ii. Family- Requesting Custody and SIJS Findings

iii. Delinquency- Child is already ward of the state, only SIJS findings

b. 2) Complete Form I-360, attaching SIJS findings and send to USCIS

c. 3) USCIS must approve (or day) the I-360 within 180 days. Child will be issued priority date.

i. Under Biden, Child can now apply for work authorization once I-360 is approved.

d. 4) Priority date determines when the child will be able to apply for adjustment of status (Green Card)
17. Priority Date Wait Times for SIJS AOS

a. Takes a long time for children to get green card (years)
18. Working with Children

a. Be mindful of your working environment

i. How do you present? Is your office space kid friendly?
1. Do not wear a suit, do not show authority

2. Be approachable
b. Be Trauma informed

i. Pay attention to reactions and body language

c. Interview techniques

i. Play!

ii. Snacks

iii. Icebreakers

iv. Activities you can both engage in

IV. U & T visas, VAWA (forms of relief adjudicated by USCIS)
1. U-Visa

a. Made for Victims of crime

b. Created in October 2000, fairly new form of immigration review

c. Purpose is to protect victims of crime 

i. Many victims were fearful of being victims of crime but in reality, this form of relief is meant to help law enforcement and not really offer protection to victim in crime

1. meant to be an investigative tool

ii. lure in operative witness to help with their protection

iii. meant to be form of relief to protect victims in crime but actually helps law enforcement

2. INA §101(a)(15)(U)- U Visa Eligibility Requirements

a. Common and likely to be tested on

b. (I) The [individual] has:
i. suffered substantial physical or mental abuse as a result of
ii.  having been a victim
iii.  of a criminal activity described in clause (iii)

c. (II) The [individual] possesses information concerning the criminal activity

d. (III) The [individual] has been helpful, is being helpful, or is likely to be helpful to a Federal, State or local law enforcement official, to a Federal, State or local Prosecutor, to a Federal or State judge, to the Service, or to other Federal, State or local authorities investigation or prosecuting criminal activity. 

e. (IV) The criminal activity described in clause (iii) violated the laws of the United States or occurred in the United States.
i. States criminal law statute=federal criminal law 
f. (V)** Also need to be admissible to the United States or qualify for a waiver**
i. The broadest immigration waiver available so you have good chance to get criminal history waived and become admissible

1. Ex: gangs are able to get criminal history forgiven here

g. Has to be specific types of egregious crimes

3. Element 1: What is qualifying crime?

a. Enumerated Qualifying Crimes
INA § 101(a)(15)(U)(iii)
i. Rape, torture, trafficking, incest, domestic violence, sexual assault, abusive sexual contact, prostitution, sexual exploitation, female genital mutilation, hostage, peonage, involuntary servitude, slave trade, kidnapping, abduction, unlawful criminal restraint, false imprisonment, blackmail, extortion, manslaughter, murder, felonious assault, witness tampering, obstruction of justice, perjury, stalking, fraud in foreign labor contracting

ii. Or attempt, conspiracy, or solicitation to commit any of the above-mentioned crimes

iii. “Or any similar activity” also encompassed by statute for related, non-enumerated crimes (“Catch All”) (ex: robbery)

1. Ex: robbery. If you can prove robbery happened with a weapon then it may go to felonious

2. This expansion allows you to argue that there are other qualifying crimes in the context that should meet the definitions
3. Most common: domestic violence, sexual assault, felonious assault, and murder or attempted murder
4. Element 1: who is a victim?

a. Direct victim
b. Direct and proximate harm

c. Bystanders who suffer unusually direct injury
i. Ex: witness of actual crime

1. Ex: man who witnesses a murder and murderer points gun at witness and says “do not talk or you are next” before shooting someone else. As a result he suffered a stroke so he was a bystander who suffered unusually direct injury

ii. Bystander is not often seen
d. Indirect victim
e. Where the victim is deceased as a result of the qualifying crime (murder or manslaughter), incompetent or incapacitated, or under the age of 18

f. The indirect victim would be the spouse, children, parents & siblings (if the direct victim is under 21 at the time of the qualifying crime) of the direct victim
i. Ex: if you an undocumented parent and your child was a victim of the crime then you are indirect victim

1. In terms of children, child has to be under 21

a. Ex: if your 25 year old child was murdered, parent cannot be qualified as indirect victim

ii. Ex: your spouse was victim of crime but your spouse is in coma so in behalf of your spouse you are indirect victim
g. Most common is direct but indirect most often comes up when child is victim

5. Element 1: what is a substantial physical or mental abuse?

a. Harm to the victim’s physical person or impairment of the victim’s emotional or psychological soundness
i. Emotional evidence: show evidence of psychologist
b. Harm must be “substantial”:

i. Nature of injury

ii. Severity of conduct

iii. Duration of harm

iv. Permanent or serious harm 

6. Element 2: Possess information

a. Direct
i. You are witness so possess information
b. Bystander

i. Witness crime so have information on it

c. Indirect

i. Tricky since not always present at time crime occurred

ii. Need to show relationship between crime and person and cooperation
iii. Ex: Parent facilitated information between child and other person (social worker, law enforcement, etc.)
7. Element 3: Helpfulness to law enforcement

a. Victim has been, is being, or is likely to be helpful to a government official or authority in the investigation or prosecution of the qualifying crime.

i. Victim cannot refuse to comply with reasonable requests for assistance

ii. Reporting crime is enough if additional assistance is not requested
1. All is required is victim reports the crime

2. Reporting is enough

3. If government request additional cooperation like an interview then they must cooperate and if not they risk losing visa

iii. Must be reasonable in request for operation
iv. Victim has ongoing responsibility to assist in investigation
1. Must be reasonable, usually is

a. Unreasonable: helping with things that have nothing to do with crime

b. It is required that the individual provide his/her statement, answer calls, respond to correspondence

c. It is not required that there be:

i. An arrest

ii. A prosecution

iii. A conviction

d. To file an actual Uvisa, you must obtain a Law Enforcement Agency (“LEA”) Certification


i. Form I-918, Supplement B
ii. Law enforcement must give in note (provide certification) saying the victim has cooperated (hard to get)

iii. Client reporting the crime is sufficient to meet this element for exam purposes
e. Verifies that the person was a victim of a qualifying crime and was helpful, is being helpful, or is likely to be helpful in the investigation of the crime

f. No Certification = No U-visa

g. The U-visa (and the S-visa) are the only one that require direct law enforcement involvement.

h. Why is it that requiring a certification be problematic?
i. Form of relief is meant to protect victims but then working with law agency who is supposed to help (distrust)

1. Ex: used to refuse to sign for gang members and used broad definition

ii. They can abuse power to get more information out of victims before signing

iii. Gives more power over victim

iv. This form of relief is meant to protect victims but at the same time they are interacting against an agency who has been harmful against them

1. Distrust. Do not trust telling them what happened
8. Who can sign the U visa certification?

a. Federal, state, or local law enforcement agency, prosecutor, judge or other authority with the responsibility for the investigation or prosecution of qualifying crimes
i. Anyone involved in the case
b. The certifying official must be the head of the certifying agency, an official in a supervisory role who has been specifically designated by the head of the certifying agency, or a federal state or local judge

i. Police officer

ii. Prosecutor

iii. Judge

iv. DHS Officer (federal level)
v. Child Protective Services

vi. Equal Employment Opportunity Commission

vii. Department of Labor

9. Element 4: Violated the laws of the United States OR Occurred in the United States

a. Can trick people

i. Ex: victims of attempted murder in Mexico does not qualify

b. Violated federal statute where jurisdiction is extended

c. Cannot be a law that violated a different country

d. Can happen outside the US as long as it violated US law

10. Element 5: Must be admissible or qualify for a waiver
a. Once you demonstrate you qualify for U-Visa you need to show you are either admissible or inadmissible but qualify for a waiver
i. Very broad waiver
ii. easier to waive inadmissibility claims that happened after crime
b. Very easy to qualify for U-Visa and ask for inadmissibility to get waived (INA 212)
c. INA § 212 (d)(14):
d. - Waiver is in the “public or national interest”

e. - One of the most generous waivers in immigration law

f. -Can waive all grounds except those listed under INA § 212 (a)(3)(E)

i. -Nazi Persecutor, genocide, torture or extrajudicial killings

g. No published standard and is highly discretionary. 

h. USCIS must balance negative factors with the social and humane considerations presented by the applicant. 

i. Social and humane considerations to waive inadmissibility due to national interest

i. National interest to fight crime. Reason why to waive is because they are direct witness of crime so need them to stay since they possess information to help put someone in jail. Easier to access them in the US if they stay there.

ii. Ex: Our client is from Mexico and do not believe law enforcement can protect them there like they can protect them here. Maybe they are on the run and can only be protected in the US

iii. Client who has ties in the US. Example, client has children in US and in their interest to be with them. Interest in US to protect the children US citizens. (grandchildren and parent US citizens apply too)

iv. Client involved in Church. US has religion ties to Christianity, active members in community
j. if client has severe inadmissibility or criminal bars, can tie it in a “but for” clause which increases chances of having it waived
i. easier to waive if crimes happened after victimization
11. Uvisa Waiver hypo: Marcos was a victim of attempted murder as a result of attempting to rescue his cousin from a DV situation. Marcos struggled with drugs and his addiction only grew after his victimization.  After the crime, Marcos was arrested and convicted for drug possession on three occasions. Marcos also has an extensive juvenile record and a gun possession charge, all of which occurred prior to the crime. Marcos reported his perpetrator and was a willing witness in criminal court. He has three US citizen kids and a US citizen fiancée. He’s also now been clean for nearly 5 years and works with at-risk youth. Marcos wants to apply for a Uvisa, but is worried regarding his criminal record.  Marcos wants to know if he qualifies for a waiver. 

a. Can prove Marcos was a victim of a crime

i. Attempted murder qualifies (enumerated crime)

ii. Direct victim of crime

b. He was cooperative of law enforcement as reported perpetrator and willing to be witness

c. He was emotional and psychologically injured

d. He has a criminal history and inadmissibility bars

i. Drug abuser (5 possessions of meth)

ii. Gun charge

e. How can you argue his drug possession inadmissibility bar should be waived? Weigh social and humane consideration
i. Sober for 5 years, rehabilitated
ii. Helping community and at risk youth

1. Experience of drug abuser is reason why he is doing this work 
iii. 3 US citizen kids and US citizen fiancé shows strong ties to the US

iv. These claims happened after the crime so it is connected to the crime. (“but for” cause)
1. Drugs is a coping mechanism. Picked up drug habit after his victimization.

2. Juvenile record does not matter here because of juvenile adjudication (only matters if drug record or tried as an adult)
12. Benefits of U-Visa

a. Has a generous inadmissibility waiver

b. “Technically” a Non-immigrant visa that allows individuals to remain in the United States for 4 years. 
i. After 3 years can apply for green card
c. Work Permit

d. Cannot depart the US (with very few exceptions)

e. Can apply for legal permanent residency after three years

f. Can include derivative family members
i. Ex: Include child
g. Downside- VERY long wait times. (only 10k given a year)
i. Average of 8 years for U-Visa to be adjudicated

13. U- visa: Derivative Family Members

a. U applicants who are 21 or over when the application is filed

i. Spouse (U-2)

ii. Children (U-3)

b. U applicants who are under 21 when the application is filed

i. Spouse (U-2)

ii. Children (U-3)

iii. Parents (U-4)

c. Unmarried siblings under 18 (U-5)

d. The derivative cannot be the perpetrator of the crime. 

14. Violence against Women Act (VAWA)

a. The Violence Against Women Act (VAWA) was passed in 1994 and provided immigration relief to immigrant survivors of domestic violence

b. Congress created the remedy in recognition that domestic violence survivors are often forced to remain in abusive relationships because their immigration status is tied to their abusers

c. VAWA allows survivors to self-petition without the knowledge or consent of their abusers

d. VAWA allows immigrant victim of domestic violence to move forward with process to bring their family over without domestic violent spouse abuser

e. Abuser never notified about it

i. Allows you to move forward without abusive partner

15. VAWA eligibility requirement

a. You have a qualifying relationship as the:

i. Spouse of an abusive U.S. citizen or lawful permanent resident (most common)
ii. Child of an abusive U.S. citizen or lawful permanent resident parent; or

iii. Parent of an abusive U.S. citizen son or daughter who is 21 years old or older.

b. You were subjected to battery or extreme cruelty by your U.S. citizen or lawful permanent resident relative during the qualifying relationship. (If you are applying as a spouse, you may also be eligible if your U.S. citizen or lawful permanent resident spouse subjected your child to battery or extreme cruelty);

c. If based on a spousal relationship, must show you entered into a “good faith marriage.”
i. Cannot just prove marriage but must show you entered a bonafide relationship:

1. Show true love and that they lived together
d. You are residing or have resided with your abusive U.S. citizen or lawful permanent resident relative; and

e. You are a person of good moral character.

f. Must be admissible in order to adjust

16. Element 1: You are the battered spouse, parent, or child of a U.S. Citizen (“USC”) or Lawful Permanent Resident (“LPR”)

a. Defining Familial relationship:
i. Spouse: 
1. Abused spouse of a USC or LPR; 

2. Parent of a child abused by the parent’s USC or LPR spouse (stepparent);

ii. Parent: 
1. Abused parent of USC son or daughter (over 21)

iii. Child: Abused child (under 21 and unmarried) of USC or LPR parent

17. Element 2: you were subject to battery or extreme cruelty

a. You suffered battery or extreme mental cruelty by your USC or LPR spouse

i. Flexible and Broad Definition:
1. Can encompass physical, sexual, and psychological acts, as well as economic coercion. 8 CFR § 204.2(c)(1)(vi)

2. Battery is not limited to an act of violence resulting in injury. 8 CFR § 204.2(c)(1)(vi)

3. Extreme Cruelty includes abusive acts that may not appear violent but are part of an overall pattern of violence. A person who has suffered no physical abuse may still be eligible to self-petition. 8 CFR § 204.2(c)(1)(vi)

b. Do not need to show physical violence
i. Lower standard to domestic violence
ii. Thus things like sexual assault or abuse is sufficient

c. Cheating does not meet extreme mental cruelty standard

d. Verbal and emotional abuse meets extreme mental cruelty standard

i. Verbal abuse to the spouse’s children or pets meets standard too

ii. Economic abuse

iii. Isolation. Limiting contact with outside world
e. Does not require law enforcement so does not need to report crimes
18. Element 3: Good faith marriage

a. You entered into the marriage in good faith

b. Good faith means they married not for purpose of immigration papers
i. Marriage fraud is common

ii. Need to show you got married for another purpose
c. Ways to show good faith:

i. Have kids together so married to get into unity

ii. Show how they met and how relationship developed
iii. attractiveness
19. Element 4: cohabitation

a. You must have cohabitated with your spouse

i. Meaning, you must have resided with your spouse during the course of your marriage (inside or outside of the US)

ii. No requirement as to specified amount of time
b. If you are undocumented it is very hard to meet this element because your name will not be under the lease and can only get documentation by notifying abuser

i. Clients often have to sneak in and try to get this information

ii. Easier for green card holders to get it
20. Element 5: Good Moral Character

a. You are a person of good moral character (GMC)

i. What does it mean to be a person of good moral character?
1. No specific definition

2. Did not get into contact with law enforcement during requisite time
ii. Must show 3 years of Good Moral Character to file Self-Petition
iii. Must show 5 years of Good Moral Character to Adjust Status
1. Green card
21. VAWA and GMC Bars

a. Self-petitioner must demonstrate GMC last 3 years to file 1-360

b. Self petitioner must demonstrate GMC last 5 years in order to AOS

c. INA § 101(f) GMC bars:

i. Habitual drunkard
ii. Engaged in prostitution within the last 10 years

iii. Commercialized vice

iv. Smuggling

v. CIMTs

vi. Two or more crimes with an aggregate 5 year sentence
1. Ex: multiple DUI
vii. Controlled substance offenses

viii. Gambling offenses

ix. Misrepresentation

x. AG Fel

xi. Polygamy 

d. Note:  Multiple arrests and even non-inadmissibility convictions can impact your client’s GMC
e. DUI most common

i. Bolded most common ones
22. VAWA GMC Exceptions

a. VAWA Self- Petitioner GMC Exception (INA § 204(a)(1)(C)):

i. 1. The act or conviction is waivable with respect to the self-petitioner for purposes of determining whether the self-petitioner is admissible or deportable, and

1. Demonstrate this by showing that a waiver would be available at the time of adjusting. You do not need to prove that the waiver will be granted

ii. 2. The act or conviction was connected to the abuse suffered by the self-petitioner 
1. Demonstrate this connection by submitting evidence that shows:

a. The circumstances surrounding the act or conviction, including the relationship of the abuser to, and his role in, the act or conviction committed by the self-petitioner

b. The requisite causal relationship between the act or conviction and the battering or extreme cruelty. 

23. VAWA GMC Hypo

a. You represent Stephanie, a 30 year old, Salvadoran national. Stephanie married her USC abusive partner in 2019. Though her spouse was never physically abusive, he did emotionally degrade her and would often lock her in her room. During the course of her marriage, Stephanie became pregnant and was forced by her husband to have an abortion. One day, after an explosive fight with her partner, Stephanie decided to go out and party at her friend’s house. After having a couple of alcoholic beverages, Stephanie became upset at the sight of her friend being dotted on by a guy at the party. Stephanie began to cry and decided to leave. On the way home, Stephanie was pulled over and arrested for drinking and driving. Stephanie was subsequently convicted of a DUI and ordered to complete community service.

b. Does this conviction impact her GMC? How would you argue an exception?

i. Eligible for VAWA because can prove extreme battery through forced abortion (never had physical violence but was forced to have sex and abortion which meets definition)

ii. Connection between abuse and GMC bar so she still has GMC
1. Falls under GMC exception
24. Automatically waived grounds at the time of VAWA adjustment

a. Extremely narrow exceptions:

i. EWI (entering without inspection)
ii. Working w/o authorization

iii. Having been admitted as a nonimmigrant under the categories of D (crew member), C (alien in transit wo a visa) or S (gov’t witness)

b. Admission under the visa waiver program

c. Not as generous when it comes to waiver compared to U-visa

25. Specific VAWA Waivers

a. INA § 212 (g) waiver for certain health related grounds

b. INA § 212 (h) waiver for criminal conduct

c. INA § 212 (i) waiver for fraud and misrepresentation
i. Most common
ii. Ex: at border present fake visa
d. INA § 212(a)(9)(C)(iii) waiver for unlawful entry after previous immigration violations
i. Most common

ii. Common for abuser to cross victim back and forth multiple times
e. * Ask for these by submitting an I-601

26. INA § 212 (i) Waiver for fraud and misrepresentation

a. Need to show extreme hardship and prove the following factors
i. Easy to meet
b. Self-petitioner must demonstrate extreme hardship to themselves or to their USC or LPR parent or child. 

c. Extreme Hardship. Factors to be considered particularly for VAWA:

i. Nature and extent of physical and psychological abuse

ii. Loss of access to US court and criminal justice system

iii. Likelihood of harm in home country at the hands of batterer’s family

iv. Loss of access to supportive services for DV victims and family members

v. Abusers’ ability to travel to home country and lack of protection in home country

27. INA § 212(a)(9)(C)(iii) Waiver for unlawful entry after previous immigration violations

a. To be eligible for this waiver, the self-petitioner must show a connection between the abuse the self-petitioners suffered and the self-petitioners:

i. A) Removal

ii. B) Departure from the US

iii. C) Re-entry or re-entries in the US

iv. D)Attempted Re-entry into the United States

28. VAWA Waivers and Discretion

a. Besides satisfying waiver requirements, you must remember that all of these waivers are highly discretionary. When collecting evidence and drafting your I-601 waivers you want to also include facts that cover the following factors:

b. 1. family ties in the US

c. 2. Length of residency in the US

d. 3. Hardship that would result in denial

e. 4. Employment history

f. 5. Prop or business ties

g. 6. Value and service to the community 

h. 7. Rehabilitative evidence

i. 8. Any evidence related to GMC

29. Benefits of VAWA

a. Employment big benefit because it gives them financial benefit to exit the relationship

b. The self-petitioner can obtain immigration status without the abuser’s assistance or knowledge

c. If “prima facie approvable,” may qualify for public benefits

d. Concurrent Employment Authorization

e. Derivative children included

f. “Any credible evidence” standard

g. If self-petition approved, then receive deferred action

h. Access to inadmissibility waivers (no waiver for false claim to USC or immigration violations not connected to the abuse)

30. Why can VAWA be problematic for survivors?

a. Need to prove cohabitation (living with abuser) 

i. If you are undocumented, there is low chance you are in a lease agreement or have any other proof

ii. Do not want to contact abuser for them to vouch for you

b. Proof of users status is required which is hard to get from abuser

i. Need to get green card, birth certificate, passport, etc.

c. Need to report abuser

d. Adds lots of obstacles for clients to obtain VAWA

31. U-visa or VAWA for survivors of Domestic violence? Combo filing common
a. U-visa

i. Needs to be an enumerated crime

ii. Requires reporting to the police and law enforcement certification

iii. Generous inadmissibility waiver

iv. Long processing times + 3 year wait for LPR status once visa is issued

b. VAWA

i. Limited to DV- but “battery or extreme mental cruelty standard”

ii. Requires legal marriage to a USC or LPR (unless abuse is by child)

iii. Limited inadmissibility waiver

iv. Faster processing times, but may not be able to adjust if waiver is not available

32. S-Visa: Informants

a. [Individual] must have critical reliable information regarding a

i. Criminal organization or enterprise

ii. OR

iii. Terrorist Organization

b. Is wiling to supply or has supplied such information to Federal or State law enforcement authorities or a Federal or State Court

c. And whose presence in the US is essential to the success of an authorized criminal organization or the successful prosecution of an individual involved in the criminal organization or enterprise

d. And or will be placed in danger as a result of providing such information

e. AKA snitch visa

i. Rare form of relief

f. Created in response of 9/11 for informants to provide information on terrorist organizations

g. Now expanded to provide information on crime

h. Law enforcement files S-Visa

i. Attorneys do not but police do
ii. Only form of relief attorneys do not file
i. Goes straight to department of justice for adjudication

i. Only form of relief adjudicated by them

ii. Skips immigration courts

33. T Visa Eligibility Requirements INA § 101(a)(15)(T)

a. The [individual] is or has been a victim of severe form of trafficking in persons

b. The [individual] must be physically present in the US (or US territory) or at a port of entry on account of trafficking, including physical presence based on the applicant having been allowed to enter the US to participate in investigative or judicial processes associated with an act or perpetrator of trafficking

c. The [individual] must have complied with any reasonable request for assistance in the Federal, State, or local investigation or prosecution of acts of trafficking
d. The [individual] would suffer extreme hardship involving unusual and severe harm upon removal from the United States. 

e. Must be admissible to the United States.

34. Element 1: The [individual] is or has been a victim of severe form of trafficking in persons

a. Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion

b. OR

c. The recruitment, harboring, transportation, provision, or obtaining of a person for labor or service, through the use of force, fraud or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage or slavery 
d. What counts as a severe form of trafficking in persons?
i. Labor and sex
ii. Common way to do it is trafficker will hire smuggle to traffic individual: debt bondage

1. Majority will be trafficked by someone they know (debt bondage)
iii. Example: client went to be reunited with mom. Mom smuggled him to US but then made him her slave and tricked him
e. The process in which the labor is attained

i. Recruiting, harboring, transporting, providing, or obtaining?

f. The means that was used to procure the labor:
i. Force, fraud or coercion?
g. The end purpose in procuring the labor or service

i. Must be involuntary servitude, peonage, debt bondage, slavery or commercial sex act
1. Debt bondage very common
h. Force
i. Physical restraint
1. Was survivor beaten by trafficker if not meeting their demand?
i. Fraud
i. Deception or altered terms of agreement
1. Entice someone to cross border with good employment terms only to change it once you arrive
j. Coercion
i. Threats of harm to the victim or third persons
1. “if I do not do what I tell you to do, I will go after your family”
k. * Minors under 18 need not to show means*

35. Element 2: Physically present in the US (or US territory) or at a port of entry on account of trafficking

a. No need to prove that the person was smuggled in for the purposes of trafficking
i. Just need to prove person is in US and can no longer leave because of victimization

ii. Do not need to prove they came to US just to get trafficked, enough to have gotten trafficked while in US after getting in
b. You prove this element by demonstrating that:

i. The applicant has not left the US since the last act of trafficking

ii. OR

iii. Has some jdx tie of the trafficking crime to the US
1. Show this that they are cooperating with investigation or cannot leave due to lack of resources
36. Element 3: The [individual] must have complied with any reasonable request for assistance in the Federal, State, or local investigation or prosecution of acts of trafficking

a. Must have complied with any reasonable request for assistance in the Federal, State, or local investigation or prosecution of acts of trafficking or the investigation of a crime where acts of trafficking are at least one central reason for the commission of the crime

b. Or

c. Is under the age of 18 (exception)
d. Or

e. Is unable to cooperate with the request due to physical or psychological trauma
i. Trauma exception very hard to be granted with
f. T-visa does not require actual certification but if one is achieved it will really help your case 
i. Different from U visa
37. Element 4: Extreme hardship involving unusual and severe harm upon removal from the United States (Deportation).
a. Factors that help establish extreme hardship:

i. Age, maturity and personal circumstances of the applicant

ii. Physical or psychological issues of the applicant that necessitate medical or psychological care not reasonably available in the foreign country

iii. Nature and extent of the physical and psychological consequences of the trafficking

iv. Impact of the loss of access to the US courts, including criminal and civil redress for acts of trafficking in persons, criminal prosecution, restitution and protection.

v. Reasonable expectation that the existence of laws, social practices, or customs in the foreign country to which the applicant would be returned would penalize applicant severely for having been trafficked

vi. Likelihood of re-victimization and the need, ability or willingness of foreign authorities to protect the applicant
vii. Likelihood of harm by the trafficker or others acting on the trafficker’s behalf would cause the applicant

viii. Likelihood that the applicant’s individual safety would be seriously threatened by the existence of civil unrest or armed conflict. 
b. Show extreme hardship only if client has been deported

i. Different from U-visa and VAWA
1. Need to show substantial harm on victimization for those
38. Element 5: inadmissibility waiver

a. The statutory waivers that are available to T visa applicants are under INA §212(d)(3) and (d)(13).  

b. Under the (d)(3) waiver, a nonimmigrant must show that a waiver of inadmissibility is necessary because it is in the national interest to waive the ground.  

c. Under the (d)(13) waiver, the applicant is requesting a waiver because the inadmissibility ground was “caused by or incident” to the trafficking. 

d. Can get almost any type of inadmissibility ground forgiven

i. Very similar to U-Visa

ii. Example: drug sales can be forgiven

39. T Visa Benefits

a. Four years nonimmigrant status

b. Employment authorization

c. Can include derivative family members (including grandchildren)

d. Can apply for lawful permanent residence after 3 years of T nonimmigrant status OR sooner upon conclusion of investigation of trafficking
i. “upon conclusion of investigation” usually only happens if client has been interviewed
e. Generous inadmissibility waivers

f. Public benefits

g. Fastest form of humanitarian relief that currently exists
V. Cancellation of removal, hardship waivers (forms of relief seeking in front of immigration judge) (can only access in removal in immigration court)
1. Defenses in removal

a. LPR Cancellation

b. Non-LPR Cancellation

c. VAWA Cancellation

d. Can only get these forms of relief if you are in removal proceedings or before an immigration judge

e. These three are Most common in practice

2. First, let’s revisit deportability…

a. Removal cases most often come up in removal of CIMT

i. Ex: green card holder might not be deportable for CIMT but if they travel then they will be subject for removal since it inadmissible grounds apply
ii. Even if conviction may have not made you deportable, if you travel then come back to US it may be inadmissible and you can be removed

3. 240A(a)- LPR Cancellation Eligibility

a. The AG may cancel removal in the case of an [individual] who is inadmissible or deportable from the US if the [individual]…
i. (1) Has been an individual lawfully admitted as an LPR for no less than 5 years
ii. (2) Has resided in the US continuously for 7 years after being admitted in any status, and
1. Ex: enter on visa but then adjust status to green card, can tack on time to meet 7 yrs
iii. (3) Has not been convicted of any aggravated felony
1. Ag fel is “kiss of death”
b. May* means you have to show also that you merit discretion.
i. “may”: discretionary, depends on the judge
c. *Also this is a ONE TIME GRANT OF RELIEF*

d. Only for legal residence

e. Most common for green card holders

4. LPR Cancellation and the stop time rule

a. The stop time rule applies when the “[individual] has committed an offense referred to in section 212(a)(2) that renders the [individual] inadmissible to the US under section 212(a)(2) or removable from the US under 237(a)(2) or (4).

b. Meaning, the moment your client commits/convicted of a CIMT they stop accruing the continuous presence requirement for cancellation. 
c. The 5-7 years stops the moment you commit the offense

i. Ex: if you commit the offense 3 years but do not get caught until 3 years later, it will likely have stopped at 3 years

5. Hypo: Benito and the cellphone

a. Benito was first admitted into the US in 2016 under an O-1visa due to his tremendous talent. He was then granted LPR status in 2017. Benito’s career has only continued to skyrocket and he is now considered the biggest superstar in the world. Unfortunately, Benito’s rise to stardom has impacted his health and has caused him to be increasingly on edge. In 2022, Benito could no longer handle the attention and snapped at his “Titi” at a Christmas party when she simply asked him as to why he had “muchas novias.” An enraged Benito grabbed his cellphone and chucked it at his “Titi” just nearly missing her head. Benito’s cousin caught the assault on video and  leaked the footage to TMZ. Though never convicted, Benito’s conduct triggers the inadmissibility ground of INA 212(a)(2)(i)(1). As a result, CBP detained Benito when he traveled through LAX and placed him in removal proceedings in 2023. 
b. Does Benito qualify for LPR Cancellation?

i. 2017-2022 meets the 5 years of LPR
ii. Does not meet the 7 years because of stop time rule

1. Got the visa in 2016, but CIMT happened in 2022 so time stopped then at 6 years even though he was detained 7 years later in 2023

c. Thus ineligible for cancellation and would be removable

6. LPR Cancellation and Discretion

a. Rule is a Balancing Test: An immigration judge, upon review of the record as a whole, “must balance the adverse factors evidencing the alien’s undesirability as a permanent resident with the social and humane considerations presented in his behalf to determine whether the granting of…relief appears in the best interest of the country.”
i. Balance individuals undesirability as LPR (adverse) and social and humane reasons

7. Discretionary Factors: balancing test
a. Favorable:

i. Family ties in the US

ii. Residence of long duration in the US (including childhood)

iii. Evidence of hardship to family if deportation was to occur

iv. Service in the armed forces

v. Employment History

vi. Property and Business Ties

vii. Community Service

viii. Proof of Rehabilitation
1. Proof of rehab is very important if client has many DUI’s for example. Will want to show client has went to AA Rehab to fix alcohol habit 
ix. Testimony of others as to GMC

b. Adverse:

i. Nature and underlying circumstances of inadmin/deportability grounds

ii. Presence of additional immigration violations

iii. The existence of a criminal record

iv. Presence of other evidence indicative of respondent’s bad behavior

c. The more serious the negative factors, the burden is then on the Respondent to introduce additional favorable evidence, which in some cases may have to involve unusual or outstanding equities.
8. Let’s Go Back To Benito Hypo

a. After being placed in removal proceedings, Benito proposed and married his US citizen girlfriend, Kendall Jenner. Though he is happily in love, his personal life has taken a turn for the worst and many are blaming the Kardashian Curse. During trial, ICE introduces evidence of Benito’s partying ways including previous DUI convictions he received in Los Angeles. Additionally, the TA brings up the various lawsuits he is currently facing, including a 40 million dollar settlement he owes his ex-girlfriend (a US citizen) for misappropriating her voice on one of his tracks.

b. What positive equities would you introduce?

c. Can bring up favorable discretionary factors such as rehab, community work, property and business ties, providing services in his businesses and employing people

d. A client who has a business in the US and pays a lot of taxes is helpful for discretionary factors

9. Non-LPR Cancellation

a. For people who do not have green cards and thus are not legal residences

b. Green card holders are not barred for non-LPR cancellation

i. Can apply for it too

10. INA 240A(b)- Non-LPR Cancellation

a. The AG may cancel removal of, and adjust to the status of an [individual] lawfully admitted for permanent residence, an [individual] who is inadmissible or deportable from the US if-

i. (A) Has been physically present in the US for a continuous period of not less than 10 years immediately preceding the date of such application

ii. (B) Has been a person of Good Moral Character
iii. (C)Has not been convicted of an offense under INA 212(a)(2), INA 237(a)(2), or 237(a)(3)

iv. (D) Establishes that removal would result in exceptional and extremely unusual hardship to the alien’s spouse, parent or child, who is a citizen of the US or an alien lawfully admitted for permanent resident
b. Unlike LPR cancellation which does not require connection of the US, here it is a requirement

i. In LPR cancellation it is just a positive factor for discretion

c. Exceptional and extremely unusual hardship is a very hard standard to hit

11. Non-LPR Cancellation element #1 Continuous Presence

a. TEN years of continuous PHYSICAL presence (not RESIDENCE) is required for Non-LPR Cancellation.

b. No true definition, just be mindful that…

i. The Stop-Time rule applies (remember this is triggered by the CIMT inadmin and deportability ground)

ii. Accrual of time stops if the noncitizen “departed from the US for any period of excess of 90 days or any period in the aggregate exceeding 180 days.”

c. Need to prove actually present which will likely have to be evidence of continuous residency in the US

12. Non-LPR Cancellation element #2 Good Moral Character

a. Respondent must demonstrate GMC last 10 years preceding the application

b. INA § 101(f) GMC bars:
i. Habitual drunkard

ii. Engaged in prostitution within the last 10 years

iii. Commercialized vice

iv. Smuggling

v. CIMTs

vi. Two or more crimes with an aggregate 5 year sentence

vii. Controlled substance offenses

viii. Gambling offenses

ix. Misrepresentation

x. AG Fel

xi. Polygamy 

c. Note:  Multiple arrests and even non-inadmissibility convictions can impact your client’s GMC

d. No definition of GMC so INA lists things that would bar you from GMC

13. Non-LPR Cancellation element #3 Bars

a. Has not been convicted of an offense under INA 212(a)(2), INA 237(a)(2), or 237(a)(3)

i. 212(a)(2)- All criminal related grounds (CIMT, Drug Trafficking, Prostitution/Commercialized vice/ Human trafficking, Money Laundering )

ii. 237(a)2- Criminal related grounds

iii. 237(a)(3)- documented fraud and false claim to citizenship
b. If client gets the bars cleared before arguing this it should be enough

14. Non-LPR Cancellation element #4 Exceptional and extreme unusual hardship

a. (A) Establishes that removal would result in exceptional and extremely unusual hardship 
b. To
c. (B) the alien’s spouse, parent or child, 
d. (C) who is a citizen of the US or an alien lawfully admitted for permanent resident
e. What qualifies as exceptional and extremely unusual hardship?
i. The [individual] must demonstrate that his or her spouse, parent, or child would suffer hardship that is substantially beyond that which would ordinarily be expected to result from the person’s departure. Matter of Monreal, 23 I & N Dec. 56 (BIA 2001)
ii. Factors that should be considered include- age, health, and circumstances of the qualifying family members, including how a lower standard of living or adverse country conditions in the country of return might affect those relatives. 

f. How did Recinas meet this burden?
i. The judge looked at totality of circumstances

1. Respondent is single mother with 4 US citizen kids and 2 noncitizen kids. Father is nowhere to be. Kids have no ties to Mexico, and kids would be in severe hardship if they had to move. Green card holder grandma helps the kids and she cannot move to Mexico 

2. Judge here takes into account grandma (green card holder not US citizen) and 2 of her children who were not US citizens so this goes against a little of element 4

a. Used totality of circumstances

b. Rare to see a judge do this. Usually harder circumstance. Shows power of discretion of judge since should only look at 4 US citizen kids but instead looked at noncitizen kids as well
ii. Do you agree that these facts meet the standard? What does this emphasize about immigration law?
1. Emphasizes power of discretion

a. Judge used discretion here to grant this but another judge may not use totality of circumstances and thus not find it meeting the standard
15. The case study of 21 Savage

a. Days after releasing his song “A Lot” in 2019, 21 Savage was targeted by ICE. He was detained and then granted a $100,000 bond. He still remains in removal proceedings

b. 21 Savage is a British National. He first entered in 2005 at the age of 7 and has remained present in the US with the exception of a brief departure back home. Upon return, he overstayed his visa.

c. Though 21 Savage has had some run-ins with the law,  you believe he qualifies for Non-LPR Cancellation. As his attorney, you must now present his case before Judge Montes who sits on the ATL Immigration Court.
d. Non-LPR elements:
i. (A) He shows continuous presence in the US because he first entered in 2005 so he has been in the US for 18 years

1. His brief departure will likely not disrupt the 10 years since he left for only a month 

ii. (B) he is of GMC because he gives back to his community in Atlanta. Helps younger minority kids there. Has a “21 savage bank account campaign” which teaches teens bout financial literacy. Also has partnership with Atlanta Mayor to serve the youth there.

1. He has been consistent (which is key for GMC because it shows he was proactive throughout and not just doing this for the look but rather for a care of a cause)

iii. (c) he got all post-conviction relief, no more bars

iv. (d) has 3 US citizen children so has hardship

16. VAWA Cancellation (if in removal proceedings cannot submit vawa to USCIS so this is how you do it to immigration judge)
a. The AG may cancel removal of, and adjust to the status of an [individual] lawfully admitted for permanent residence, an alien who is inadmissible or deportable from the US if the [individual] demonstrates that-

i. The [individual] has been battered or subjected to extreme cruelty by a spouse or parent who is a US citizen or LPR
1. Specifically for survivors of domestic violence
2. Do not need to show physical abuse

3. Do not need to show cohabitation

a. Different from regular vawa

4. Child is excluded

5. Spouse good faith marriage still applies
ii. The [individual] has been continuously physically present in the US for a period no less than 3 years immediately preceding the date of such application
1. Different than regular vawa context
iii. The [individual] is a person of good moral character
iv. The [individual] has not been convicted of a criminal offense under 212(a), Sections of 237(a) and has not been convicted of an aggravated felony
v. The removal would result in extreme hardship to the [individual], the [individual’s] child, or the [individual’s] parent.
1. Different than regular vawa context
b. The [individual] has been continuously physically present in the US for a period no less than 3 years immediately preceding the date of such application

i. Absences over 90 or 180 days that are tied to the abuse do not disrupt CP
1. Do not need to prove residence but still hard to show presence (hard to prove this without showing residence though)

c. The removal would result in extreme hardship to the [individual], the [individual’s] child, or the [individual’s] parent.

i. Lower standard than Non-LPR Cancellation.

ii. The respondent themselves can be factored in. NO mention of need to be LPR or USC.

d. “Extreme hardship” can be met through:

i. Emotional mental health
ii. Lack of access to protection from law enforcement in home country and abusers ties to home country
iii. Financial abuse, verbal abuse, etc. do not need to show physical abuse
VI. DACA, executive action/orders, prosecutorial discretion
1. Giving credit where credit is due The Dreamer Movement

a. Compromised of people who do not have any standings in the US demanding action upon the US government and were successful in doing it

2. What is DACA?

a. How was it created? 

i. President Obama, signed an executive order

b. What is this policy about?

i. Places them as lower priority of removal

ii. DACA is not a form of legal status (people with DACA are still undocumented)

iii. Executive branch has a right to create its own enforcement priorities

1. They used their rights to Defer action from deportation

iv. All DACA gives you is the government saying they know you are here unlawfully and we will give you a work permit so you can at least work
1. Not citizenship to US
v. Deferred action is not legal status

3. What does the constitution say?

a. Article 1, Section 8, Clause 4

i. The constitution states the legislative branch has the authority to establish a uniform rule of “Naturalization.”

b. How has the Supreme Court interpreted this?
i. SCOTUS said that legislative has authority (plenary power) over creation of immigration laws
ii. Executive branch enforces the laws

iii. Executive branch has a right to enforce but congress has a right to create laws
c. How does this relate to DACA?

i. Executive branch has power over this. Within their power to decide what to enforce and not to enforce and with DACA they are saying they are deciding not to enforce action on these people

4. So… How did DACA Happen?

a. Failure to pass the DREAM Act + Political Pressure on both sides = Obama created this within his power to exercise prosecutorial discretion.

b. Obama then issued an Executive Order laying out the qualifications 

5. DACA and Prosecutorial Discretion

a. Each administration develops its own immigration enforcement priorities

b. The Executive Branch has authority to determine their right to use prosecutorial discretion.
i. Using it not to enforce action against you
c. DACA is PROSECUTORIAL DISCRETION.

i. The government is literally “deferring” taking action against you. 

6. Who Qualifies for DACA?

a. You may be eligible for DACA if you:

i. You were under the age of 31 as of June 15, 2012

ii. Entered the US before the age of 16 and age in by 15 to apply for it (eligible for work permit)
iii. You continuously resided in the US since June 15, 2007

iv. Were physically present (and w/o status) in the US on and after 06/15/2012
v. AND

vi. Are currently in high school, graduated from high school, have a GED or honorably discharged from the US military. 

b. DACA only encompasses a small amount of people

7. What disqualifies you from DACA

a. If you have been convicted of ANY felony

b. If you have been convicted of a significant misdemeanor
i. This is lower standard than CIMT
c. If you have been convicted of three or more misdemeanors

d. If you pose a threat to public safety or national security
i. Gang membership an issue here
e. Easy to lose DACA

8. What is significant misdemeanor

a. Punishable by imprisonment of one year or less, but more than five days and is an offense of: 

i. Domestic violence
ii. Sexual abuse or exploitation; 

iii. Unlawful possession or use of a firearm

iv. Drug sales (distribution or trafficking)

v.  Burglary

vi. Driving under the influence of alcohol or drugs (DUI)
vii. Any other misdemeanor not listed above for which the person received a jail sentence of more than 90 days.  The person must be ordered to spend more than a 90 day sentence in jail, but does not necessarily have to spend all of that time in jail
b. DUI is most common misdemeanor and top thing to lose DACA on

9. What does it mean to pose a threat to national or public safety for DACA

a. Yes, criminal and terrorist activity.

b. But, this is the first time we see GANG MEMBERSHIP as an actual bar.

10. What are the benefits of DACA

a. Grants “Deferred Action” 

b. Stops the accrual of Unlawful Presence
i. Do not start accruing unlawful presence until you turn 18 so if you get DACA before 18 you will be benefited

ii. Not having unlawful presence bar can be helpful down the road 

c. Work Authorization

d. Access to a social security number and driver’s license

e. Ability to apply for Advance Parole 

f. DACA must be renewed every two years

11. DACA and Advance Parole

a. Advance parole: accessible to people who have certain status. (Ex: protective status). It is a travel document that says you can exit US and you are authorized to come back

i. DACA gives you advance parole
ii. It is expensive to apply for AP (500 each time)
b. USCIS may, in its discretion, grant advance parole [to DACA recipients] if you are traveling outside the United States for educational purposes, employment purposes, or humanitarian purposes.

i. (a) Educational purposes include, but are not limited to, semester abroad programs or academic research; 

ii. (b) Employment purposes include, but are not limited to, overseas assignments, interviews, conferences, training, or meetings with clients; and

iii. (c) Humanitarian purposes include, but are not limited to, travel to obtain medical treatment, attend funeral services for a family member, or visit an ailing relative.
1. Humanitarian more strict (will have to show medical records) they want to make sure you are not traveling for tourism purposes
c. Granted for an isolated period of time, you must DEPART and RETURN within the allotted period of time.

d. You can apply for AP more than once. 

e. NO GAURANTEE OF RE-ENTRY TO THE US.
i. Traveling at own risk
ii. Need to speak with attorney to make sure they are not flagged
f. 245(a) protection

12. 245(a) protection and advance parole (loophole)
a. If you enter the US lawfully, the AG in his discretion can authorize a grant of residency in certain instances (must have form to qualify for it)

i. Ex: DACA recipient entered without inspection as child, traveled on AP, came back and was admitted into US lawfully. Then they fell in love with US citizen. US citizen can petition for them and they can stay in US during that process
b. (a) The status of an alien who was inspected and admitted or paroled into the US… 
i. Those who were lawfully admitted include…

1. Visa overstayers
a. Ex: family member came into US 22 years ago and overstayed visa and US citizen child is 21. The child can petition for parent and parent can adjust status in US
2. CERTAIN kinds of entries via parole 
a. Ex: Humanitarian parole will not grant you this protection

b. Ex: TPS, DACA recipient and other APs can get in
3. Quilantan entries 
a. Quilantan entries: officer waves you in (have to prove it)

c. may be adjusted by the AG in his discretion… as that of an alien lawfully admitted for permanent residence if
i. (1) The alien makes an application for such adjustment

ii. (2) the alien is eligible to receive an immigrant visa and is admissible to the US for permanent residence, and 

iii. (3) an immigrant visa is immediately available to him at the time his application is filed.

iv. Example) family based petitioning 

13. Let’s take it back to Expanded DACA and DAPA

a. US v. Texas

i. In 2014, Obama issued an Executive Order that would extend DACA to cover beyond the limited age range and created DAPA, Deferred Action for Parents of US citizens and Green Card holders.
1. DAPA: you can qualify if you could prove you had US citizen child or LPR child 
ii. What happened?

1. Well, Texas and a bunch of other states sued claiming that (1) they suffered harm (claiming standing to sue) (2) Obama was “creating immigration law” which is a right reserved for Congress  (3) Obama violated the Administrative and Procedures Act.

2. An injunction was issued then on the expansion of DACA and the creation of DAPA. Litigation continued up to the SC.

3. Oral arguments were heard. 4-4 decision in light of Scalia’s death. No reasoning was given simply the court stated, “the judgement is affirmed by an equally divided court.” Meaning the injunction stayed in place and regular DACA continued.
a. Injunction stayed
b. DAPA expanded date to who qualified

i. Casted wider net (no longer had to show you were at least 31) also deferred action to parents

ii. Injunction on expansion of DAPA stayed after this case which affirmed on a tie

14. And then Trump came… tried to get rid of DACA
a. Trump rescinded the Expanded DACA and DAPA memo…

b. He then rescinded DACA and more chaos ensued. 

i. Injunction was issued- limiting to renewals of DACA recipients already in the program.

ii. No new applications

iii. No advance parole

c. People in DACA program were the only ones who were allowed to stay
i. Injunction was to keep DACA not DAPA
15. DHS vs. Regents of the University of California

a. ISSUE  
i. Does the court have jdx to review the claim?

ii. Was the recession arbitrary and capricious?

iii. Did the recession violate equal protection under the 5th amendment?

16. Issue 1: Does the court have jdx to review the claim? YES
a. Rule: The Administrative and Procedures Act establishes a “basic presumption of judicial review [for] one’ suffering legal wrong because of agency action.” Abbott Laboratories v. Gardner, 387 US 136
i. Exception: That presumption can be rebutted by a showing that the “agency action is committed to agency discretion by law.” 

1. This limited category of unreviewable action includes an agency’s decision not to institute enforcement proceedings. Heckler v Chaney, 470 US 821
b. What does Trump Administration argue?

i. This is a non-enforcement policy so SC cannot review
ii. They have total authority to enforce this since it is an executive order
c. What does SC say?

i. This is programmed for courts to review and not an enforcement policy. It is rather a program for conferring affirmative immigration relief which means it is a focus for judicial review
ii. Courts saying this is outside of scope of executive

1. More than just an enforcement policy it is quasi adjudication

iii. This shows SCOTUS believes DACA goes above enforcement because it creates immigration benefit (quasi adjudication)

1. Even though case benefited DACA, it may backfire in the future because it shows SCOTUS believes DACA is an overreaching executive order since it creates an immigration benefit, not just enforcement
17. Issue 2: Was the recession arbitrary and capricious?

a. First, the court must determine what could be considered as an agency explanation of rescission. What did the court say here?
i. Court can only look over Duke memo by Obama

ii. Court is not addressing whether DACA is a legal program

1. This shows they believe it is likely an illegal program

2. They are only determining whether trump took proper mechanism to rescind executive order
iii. Not saying Trump couldn’t rescind but he tried to rescind improperly
b. Now that we know what the court can review, how does the court determine that the memo rescinding DACA was arbitrary and capricious?
i. DHS, government, gave no true explanation to why they want to renounce DACA, no forbearance 

ii. Failed to address legitimate reliance on DACA

1. Did not take into account how people relied on DACA and how DHS would phase out the program
c. DACA recipients showed the following to prove they relied on it- enrolling into degree programs, embarked on careers, stated businesses, purchased homes, married and have children all out of reliance. 

i. Would impact their families
1. Including US citizen family members
ii. Impact of labor force

d. Had the government actually taken this into consideration they would have found other solutions- like establishing a renewal period for DACA recipients to sort their affairs. 

18. Issue 3: Did the recession violate equal protection under the 5th Amendment?

a. Rule: To plead animus, a plaintiff must raise a plausible inference that an “invidious discriminatory purpose was a motivating factor” in the relevant decision. Arlington Heights v. Metropolitan Housing Development Corp., 429 US 252
b. What do respondents say how animus was shown? Does the court agree or disagree? What do you think?
i. Court says immigration favors people of color but forget to point out that immigration law is stemmed from racism (Chinese exclusion)
19. Now Biden came in….

a. Reinstates DACA fully

i. Initial applications commence
1. People who aged in can submit applications
ii. Renewals continue

iii. Advance Parole is BACK

b. And here comes Texas….

20. What about the Courts?

a. US v. Texas

i. In 2021, Judge Andrew S Hanen stated his injunction on initial DACA Apps on the basis of:

1. He concluded that Texas has standing to bring the claim

2. DACA exceeded the Executive Branch Authority
a. DACA illegal

b. Put injunctions on DACA apps
3. DACA violated the Administrative and Procedures Act

ii. On July 22nd, 2022, Oral arguments were heard before a three judge panel to determine (1) Standing (2) Legality and (3) Procedural Implementation. 
1. What can we expect?

a. Uncertain, but a definite appeal to the SC.

b. What about the NY Federal Case?
i. Initial applications were denied
21. Current Legislative Efforts: The DREAM Act
a. If congress created immigration reform for DACA then it will no longer be an issue because congress has plenary power in immigration

i. Hard to pass bills and takes forever

ii. Two bills attempting to do this
b. Currently two bills, one in the House (H.R. 6) and one in the Senate (S.264) but both cover same client population.

i. 1. Conditional Residence

a. Came to US as a child

b. In High School, has graduated High School or a GED program

c. Bar for crimes and persecution of others

ii. 2. LPR Status

1. Can change to LPR status if has acquired a higher degree, completed two years of military service or worked for a total of three years with valid work authorization

iii. 3. US Citizenship

1. Same as others. Can apply after having 5 years of LPR status
V. Ongoing Policy Issues
a. Border enforcement
b. Interior enforcement
c. State/local enforcement and sanctuary
d. Detention

