Introduction

· Generally 

· Evidence = sources used to establish that some fact in a case, or some statement about the fact, is true or false 

· Types of evidence

· Testimony

· Documents

· Physical Evidence 

· Evidence law is generally limited in scope

· Most of the rules apply only to the trial part of the legal process

· The one exception is privilege rules, which apply more broadly than most evidence rules (apply before, during, and after trial) 

· FRE 101 – SCOPE
· “These rules apply to proceedings in the US Courts”
· Rules essentially apply only to the federal courts 

· FRE 102 – PURPOSE
· “These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.”
· Want to ensure
· Accuracy – “ascertaining the truth”
· Fairness – “to administer every proceeding fairly” 

· Avoid misleading the factfinder
· Permit parties to respond to attacks

· Permit parties to clear up partial understandings

· Efficiency – “eliminate unjustifiable expense and delay”
· FRE 606 – Juror’s competency as a witness
· Rule 606 is silent about Juror bias ( rule explicitly prevents parties from challenging a verdict using juror testimony EXCEPT under 606(b)(2) exceptions 
· 606(a) – prevents jurors from testifying at trial in front of other jurors 
· Does not prevent the judge from questioning individual jurors out of presence of the jury if there is an allegation of malfeasance 
· If a juror is called to testify, the court must give a party an opportunity to object outside of the juror’s presence (to avoid creating bias or undermine credibility of witness)
· Likely if a juror has to testify, they will be dismissed from the jury

· 606(b)(1) – During an inquiry into the validity of a verdict or indictment, a juror may not testify about 
· any statement made or incident that occurred during the jury’s deliberations
· the effect of anything on that juror’s or another juror’s vote; or 
· any juror’s mental processes concerning the verdict or indictment. 
· The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters.
· 606(b)(2) – Exceptions to 606(b)(1)
· Extraneous prejudicial info was improperly brought to the jury’s attention

· Extraneous evidence = evidence external to the jury deliberation process 
· (i.e., the bailiff making prejudicial statements to influence the jury)
· An outside influence was improperly brought to bear on any juror

· Warger v. Shauers
· Negligence case involving a car accident (W loses) 
· W seeks to introduce evidence that the jury foreperson was biased against the person alleged to be at fault 

· Juror had a daughter who was at fault in a car accident (biased to the one side)

· Federal approach = litigants are prohibited from using evidence of jury deliberations unless it is offered to show an “extraneous matter” had influenced the jury 
· Compare Iowa Approach = certain evidence pertaining to deliberations is admissible

· Evidence of the juror’s subjective intentions and thought process in reaching a verdict is excluded (i.e., feelings, thoughts, etc)

· Compare Clark v. US
· Held that the prosecution could introduce evidence of what had occurred during deliberations in a prior case, rejecting the juror’s argument that these communications were privileged 

· The decision was not against the Federal Approach because the verdict in the original case was not at issue, and therefore the rule was irrelevant 

· Different than Warger because Warger was challenging the verdict of the same case

· Thus, case clarified that the rule against jurors impeaching their verdict applies only in a proceeding actually impeaching that verdict 
· Under the federal approach ( Evidence is excluded because it is internal evidence (inside the jury room), which is excluded under the Federal Approach 

· Pena Rodriquez v. Colorado

· PR (Hispanic) is convicted of sexually assaulting girls in a bathroom 
· Defense = wasn’t there; provides an alibi witness (also Hispanic)

· PR wants to overturn the verdict because one of the jurors was biased against Hispanic people
· Note: D and alibi witness are Hispanic 

· Juror was a former law enforcement officer – Generally a highly credible source to other jurors 

· Holding:  Where a juror makes a clear statement that indicates they relied on racial stereotypes or animus to convict a criminal defendant, the 6th Amendment requires that the no-impeachment rule gives way in order to permit the TC to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee

· Thus, exception only applies to Criminal trials (no 6th Amendment right in civil cases) 
Privileges 
· Intro

· FRE Rule 501 
· CL governs the claim of privilege unless the [U.S. Constitution, a federal statute, or SCOTUS rules] provide otherwise 
· But in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision

· Scope

· Swindler v. Berlin

· Privilege survives the death of the holder 
· Privilege is necessary to encourage “frank discussion” between attorney and client 

· Only the client, as the holder of privilege can assert or waive it 

· US v. Jicarilla Apache Nation

· Facts
· US gave land to JAN, but held the land in trust for them

· Land had natural resources ( US sells for a profit; holds profits in a public trust (established by statute, not CL)
· Important because statute specifically defined the responsibilities of the state 
· JAN claims the trust is being mismanaged ( Sue
· Gov has conversations with attorneys from the office of the solicitor 

· Gov is claiming its convos with the attorneys are privileged
· Court holds that the conversations are privileged 

· Gov was conferring with the attorneys to determine the scope of its responsibilities

· Attorneys were the Gov’s, not JAN because they were advising them about their duties
· A/C Privilege Elements

· Elements 

· (1) Communication made

· (2) in confidence

· (3) between an attorney/client

· (4) in the course of providing legal services 
· (1) A communication made

· Observance of communication ≠ communication 

· Must be for the benefit of the A/C relationship

· Diary entries do not count 

· Information is not protected 

· Facts gathered by the client (e.g., during employment with some third party)
· Fees paid to retain attorney 

· No immunity from disclosure of facts or info external to communications 

· Communications (protected)

· Convos between client and attorney about facts

· Communications with attorney about a legal matter

· US v. Kendrick 

· Attorney’s testimony = “client seemed sane” 

· Testimony admissible because it wasn’t about the communication itself, just that the communication occurred

· Torney v. US 

· Testimony = “what, when, and how did client pay attorney”

· Communication was incidental – not intending to communicate anything 
· (2) In confidence

· Between an attorney and client 

· If there is a 3rd party in the room, tends not to be confidential

· Burden is general on the attorney’s client to ensure confidential 

· US v. Gann

· Evidence = Gann’s statement “ex-con in possession, I guess,” which was made in the presence of a police officer 
· Officer did NOT have a duty to leave the room; Gann could have waited for him to leave or refrain from speaking
· Evidence is admissible because of 3rd party

· US v. Evans

· Evans, Koch (D’s lawyer), & Holden (friend/lawyer) have a convo about Evans’ case 
· Dispute over Holden’s role – Koch testifies that Holden was there as Evans friend, NOT as his attorney 

· A/C privilege doesn’t apply because Holden is a 3rd party who was not there giving legal advice 
· (3) Between a lawyer and client

· Must be during provision of legal services 

· Client must reasonably believe the person is an attorney 

· US v. Kovel

· US argues that accountant isn’t an attorney, so communications aren’t covered by A/C privilege 

· Kovel argues that accountant was an agent, so he had the benefit of A/C privilege 
· Court views the accountant as a “translator” (an agent of the attorney) ( A/C privilege applies because the communications at the direction of a lawyer that are designed to help the lawyer are privileged 
· Pasteris v. Robillard

· Insurance issue due to fall; D gives a statement to an insurance agent about what happened

· A/C privilege doesn’t apply because the insurance agent was not an agent of the attorney 

· US v. McPartlin 

· A/C privilege applies to joint co-defendant communications with their attorneys 
· Upjohn v. US 

· 5 Factor Test for proving A/C privilege applies to communications within a corporation 

· (1) Communications made by employees to corporate counsel 

· (2) at the direction of corporate superiors

· (3) For the purpose of obtaining legal services

· (4) Regarding matters within the employees’ duties

· (5) employees knew the purpose of these communications 
· US v. Ruehle 

· Facts

· I&M were investigating Broadcom’s practices because there was an issue with issuing stock options 

· I&M represent Broadcom (the corporation)

· Ruehle thinks I&M represent the employee 
· Court holds that A/C privilege did not apply to Ruehle and I&M’s communications 

· It was unreasonable for Ruehle to believe I&M was his lawyer because he was an experienced corporate officer and should have known I&M wasn’t representing him (Upjohn Factor #5) 

· (4) In the course of provision of legal services

· Not all actions are legal services – lawyers should not be granted privilege for doing stuff that non-lawyers can do as well 
· Ex: If client gives you something to turn over to a gov
· Was the info communicated to help attorney use legal categories to help sift the info?

· Yes = privileged 

· Smithklein v. Apotex

· Patent attorney determines how to present info to the patent office ( sifts through info to organize it 

· No = not privileged

· US v. Lawless 

· Info attorney used to prepare a tax return is intended to go to the IRS 

· Was going to be disclosed anyway; not much legal sifting (accountant can do this) 

· Hughs v. Meade
· Criminal D asked lawyer to return a stolen typewriter 

· Court holds that conveying a typewriter is not a communication or a legal service 
· Lawyer had to reveal the identity of the client 

· Wartell v. Purdue University 
· Age and sex discrimination case ( Wartell wanted a waiver for the mandatory retirement age, but was denied by the admin 

· Trimble = attorney hired by university to investigate W’s claims
· Court characterizes Trimble’s actions as non-legal services because anyone could have conducted this investigation 
· However, some investigations CAN be legal services (i.e., Upjohn case; prep for litigation; sifting through info)

· Upjohn Factors

· No litigation pending 

· Not for the purpose of obtaining legal advice 

· Wartell did not know T was an attorney representing Purdue; confidentiality was not communicated 
· Waiver

· FRE Rule 502

· (a) When the disclosure is made in a federal proceeding or to a federal office or agency and waives the A/C privilege or work-product protection, the waiver extends to an undisclosed communication or info in a federal or state proceeding only if:

· The waiver is intentional 

· The disclosed and undisclosed communications or information concern the same subject matter; and
· They ought in fairness to be considered together 

· (b) When made in a federal proceeding or to a federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if

· The disclosure is inadvertent 

· The holder of the privilege or protection took reasonable steps to prevent disclosure and

· The holder promptly took reasonable steps to rectify the error 
· US v. Bernard 

· D told victim that he’d verified the legality of transaction with his lawyer 
· Evidence = Lawyer’s non-conversation with client about legality of transaction 

· Conduct inconsistent with confidentiality waives privilege (told 3rd party about the communication with his lawyer)

·  Tasby v. US 
· Ineffective assistance of counsel at trial claim
· Evidence = lawyer’s advice to client during criminal trial 

· Must repeat the conversation you had with the lawyer to prove this claim ( Waives A/C privilege 

· Hollins v. Powell

· Advice of counsel defense; court compelled attorney to answer 

· Evidence = testimony about statements from deposition which were repeated at trial

· Failure to assert privilege at trial waived any privilege which may have existed due to compulsion 

· In re Von Bulow 

· VB was on trial for assault with intent to murder; convicted at trial, but conviction overturned on appeal 
· Dershowitz = attorney on appeal 

· Writes a book about the trial – discloses some of the conversations he had with VB

· Court holds A/C privilege was waived 
· Consented to and encouraged book
· Was warned before publication that the book would be published and did nothing to stop it
· After publication, VB helped promote the book

· Scope of the waiver 
· Fairness doctrine = intentional disclosure normally waives privilege as to communications on same subject matter 
	
	Same Conversation
	Different Conversation

	Same Subject Matter
	Disclosure required under either conversation or subject-matter rule
	Disclosure required under subject-matter but not conversation rule 

	Different Subject Matter
	Disclosure required under conversation but not subject-matter rule
	No disclosure required


· Court adopts “non-litigation” exception for A/C privilege 

· Portions of confidential statements VD made to D later revealed to public as part of the book (explicitly waived) 

· Rest of confidential statements VB made to D not revealed to public (not explicitly waived)
· Confidential statements possibly discoverable under the same subject matter or same conversation rules 
· Crime-fraud exception

· A/C privilege applies ONLY to communications concerning prior criminal acts
· Crime-fraud communication ( witness has indirect/circumstantial evidence of communication 
· (1) Motion to judge claiming circumstantial evidence presents good faith belief in crime/fraud

· (2) If evidence supports good faith belief judge has discretion to review communication in camera to determine whether crime fraud occurred 

· (3) If there is, judge will turn over evidence

Role of Judge and Attorney

· FRE 103(a) A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
· If the ruling admits the evidence, a party, on the record

· Timely objects or moves to strike; and

· States the specific ground, unless it was apparent from the context; or 

· If the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context 
· FRE 104(a)

· The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible

· Trial judge can consider any evidence when determining admissibility 
· Preponderance of the evidence standard 
· Standard of review of evidence admitted at trial depends on whether the appellant objected at trial 
· Specific and timely objection = “harmless error” standard 

· Error is harmless if it does not undermine the substantial right of the party by introducing evidence that would change the jury’s mind on some issue 
· Also depends on other evidence introduced to prove the same fact 
· More evidence = more likely a harmless error

· No specific and timely objection = “plain error” standard

·  Error is plain if it results in a miscarriage of justice 
· Bandera v. City of Quincy

· Facts
· Bandera = P who sues the City for sexual harassment while working for them 

· Nancy Coletta = police officer who is also suing the city for sexual harassment 

· Testified about her personal experience
· Also testified about the effect Bandera’s harassment had on her 

· No expertise in psychology 

· D objects to admission of Coletta’s testimony about Bandera’s state of mind ( judge admits the evidence 

· Court rules it was improper to admit Coletta’s testimony about Bandera’s experience, but views the issue under the plain error standard ( not a miscarriage of justice to have admitted the error 
· Lawyer only specifically objected in limine ( at trial, only generally objected without explanation 
· There was other evidence introduced in regard to the harassment’s effect on Bandera 

Relevance

· Relevance and Irrelevance 

· FRE 401
· Evidence is relevant if
· It has any tendency to make a fact more or less probable than it would be without the evidence and
· The fact is of consequence in determining the action

· Very easy standard to satisfy ( 402 RARELY applies 

· FRE 402

· Relevant evidence is admissible unless the [US Constitution, a federal statute, the FRE, or SCOTUS rules] provide otherwise 
· Irrelevant evidence is not admissible 

· Need to identify

· (1) The purpose of the evidence

· (2) What the probative value of the evidence is (balanced against the probative danger) 

· Knapp v. State 

· D convicted of 1st degree murder ( Claims self defense 

· Evidence = Dr’s testimony that old man died of senility & alcoholism (not because the sheriff beat him)
· Purpose = show that D is lying about fearing the sheriff 

· Evidence renders more probable [the fact] that D lied about fearing the sheriff ( material to determining the action  
· US v. Dominguez 

· D was a U.S. Customs officer who was  convicted of kidnapping, robbing, and murdering Mitri (person trying to smuggle) 
· US establishes Mitri was shot and introduced evidence that
· D owned a gun

· D asked for help replacing the barrel of the gun
· Repairman noticed attempt to remove barrel

· Relevant
· Owned a gun ( more likely D killed Mitri than if he did not own a gun
· Innocent reason for owning a gun makes evidence less have less probative but NOT irrelevant 

· Attempt to replace barrel ( suggests an effort to destroy evidence ( makes guilt more probable 
· State v. Larson 

· D convicted of negligent endangerment when his daughter suffered fatal injuries when she was thrown from a horse they were riding 
· Evidence = scientific consensus regarding blood alcohol level needed to impair driving 

· Evidence renders more probable that a BAC 3x the legal limit to drive a car would be sufficient to prove it was negligent in allowing a child to ride a horse with him while drunk ( relevant; admissible 
· Probative Value and prejudice

· FRE 403 – the court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence 
· Categorical Probative dangers
· Unfair prejudice 
· Confusion (confusing the issue; misleading the jury)

· Time/efficiency (undue delay; wasting time; needlessly presenting cumulative evidence) 

· Probative value of an item of evidence is dependent, in part, upon the range of other options for proving that fact and

· Rational and narrative persuasiveness

· Necessary to satisfy fact-finder’s expectations about the types of evidence he will see or hear at trial 

· US v. Noriega

· Evidence = CIA’s reason for payment 

· Purpose = to show Noriega was working for the CIA

· Probative danger = confusion (geo-political intrigue) 
· Evidence was excluded because PD > PV 
· US v. Flitcraft

· Evidence = legal materials used to file tax returns

· Purpose = to show tax law is confusing to laypeople 

· Probative danger = cumulative; confusing the jury by suggesting the law is unsettled and it should resolve these questions
· Evidence is excluded because PD > PV
· Abernathy v. Superior Hardwoods 

· Evidence = after-the-fact videotape depicting conditions at plant 

· Purpose = to show P could have heard and avoided accident

· Probative danger = low probative value (did not accurately recreate conditions of the accident); waste of time; confusion of the issues 

· Evidence is excluded because PD > PV 
· Old Chief v. US

· Facts

· D was arrested for a crime involving a gunshot; charged with assault with a dangerous weapon using a firearm 

· Also charged with felony possession of a gun
· US wants to introduce evidence of prior conviction for assault with a deadly weapon

· Want to introduce order and judgment of his prior conviction

· Relevant because it helps prove D is a felon 

· D wants to exclude evidence by offering to stipulate that he was convicted of a qualifying felony (for 2nd charge) 
· Argues introducing judgment/order would be unduly prejudicial to the jury 

· TC admits the evidence 

· Probative dangers

· Unfair prejudice – could improperly impact jury deliberations 

· Jury could view past violence as evidence of his guilt, rather than evidence presented here 
· Efficiency – stipulation is more efficient to proving the element than introducing other evidence of prior conviction

· Confusion – risk of confusing prior conviction with current case 

· Probative value goes down if there are alternative ways to prove the fact 

· TC has huge discretion in determining the PV of evidence 
· Evidence is excluded because the PD > PV

· Conditional Relevance 

· FRE 104(b) – when the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later 
· Red flag = when relevance relies on two items of evidence (facts), there is always going to be an objection (potentially) when you introduce the first fact because its only relevant if you prove the fact first
· The judge does NOT ask whether the preliminary fact is actually true, but whether a reasonable jury could think it was true, given the other evidence in the case 
· State v. McNeely

· Evidence = person 1 told person 2 “I choked the victim” 
· “I chocked the victim” is only relevant if person 1 is the defendant 

· At trial, person 2 could not identify person 1 ( Evidence #2 = person 1 changed their appearance since person 2 saw him 
· Objection = the witness’s testimony is irrelevant if person 2 does not recognize person one during the trial 
· Evidence is admissible 

· Inability to identify D at trial went to the weight the jury might give his testimony, NOT to its admissibility 

· Reasonable juror could still conclude that person 2 was correct ( TC did not err by admitting the evidence 
· Conditionality = person 2’s statement that person 1 confessed is admissible IF it is true that person 1 changed their appearance
Character Evidence

· Overview

· FRE 404(a)

· (1) Prohibited uses

· Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait
· Cannot make a conclusion from a general character trait that D acted that way on a specific occasion UNLESS an element of the claim/defense 
· (2) Exceptions for D or Victim in a Criminal Case 

· (A) A defendant may offer evidence of the D’s pertinent trait, and if that evidence is admitted, the prosecutor may offer evidence to rebut it
· (B) Subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may: 

· Offer evidence to rebut it; and

· Offer evidence of the D’s same trait; and
· (C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor

· (3) Evidence of a witness’s character may be admitted under Rules 607, 608, and 609
· Character evidence is relevant ( However, Rule 404(a) excludes character evidence against the D ( unless introduced by a D in a criminal case ( unless specific act evidence is introduced by D on direct (Rule 405)

· Character evidence is excluded under 404(a) because it has a tendency to mislead the jury (basing decision here on previous conduct/character) 

· Zackowitz
· Issue = was the murder premeditated or not?

· Motive = victim’s friend treated D’s wife like a sex worker (called her a “two-dollar whore”)

· D gets angry and shoots V
· Evidence?

· D owned multiple guns

· D had been drinking on the night of the incident/likes to get drunk/was drink
· Prosecution’s case 

· D is a gunowner ( Prone to violence (general character trait) ( he intended to shoot V on this specific occasion
· Court Rules the Prosecution improperly introduced character evidence

· Cannot say that because D was violent in the past he acted violently on this specific occasion 
· Reasoning = creates unfair prejudice and biased based on stereotypes 
· Character in Issue
· Exception to general prohibition of substantive use of character evidence in a civil case
· Rationale = when character is in issue, the proponent does not make the prohibited inference from a general trait to a specific act; the evidence is staying at the general state
· Not trying to say because D has a character trait ( acted that way on specific occasion (prohibited by 404); instead, you are trying to prove that the person is a certain type of character (full stop) 
· Cases in which character may be in issue as an element of the law

· The affirmative defense of truth in a defamation case

· The negligent hiring of a subordinate under a respondeat superior theory 

· The character of a parent in a child custody case

· The “status” of the D in juvenile justice case 

· Three Cases exemplify where character is in issue in a civil case

· Cleghorn v. NY Cent. & Hudson River R.R. Co.

· RR accident because the RR operator wrongly indicated the track was safe to travel on
· Character evidence was that the operator was a drunk 
· Theory = officers knew operator knew operator was a drunk and was therefore on notice that he was unfit
· Character evidence is not being used as propensity evidence ( instead, going to show what the RR Co knew about his prior conduct
· Berryhill v. Berryhill 

· Child custody case 

· Evidence = had the spouse ever killed anyone?

· Character evidence, but still admissible because fitness or character is an element of custody 
· Larson v. Klapprodt

· Slander case 

· Evidence = that Klapprodt had a bad reputation (possibly a drunk and fornicator) 
· Defense depended on denying he had a bad character ( element of the lawsuit ( character evidence is admissible 
· Relevant to assess the P’s alleged statement & determine D’s possible damages

· In criminal cases, character evidence usually comes up in an entrapment defense 

· Valid entrapment defense usually involves
· Proof Gov agent induced D to commit the crime

· Lack of predisposition (propensity) to engage in criminal conduct absent Gov inducement

· US v. Baez

· D convicted for felony possession 
· Court ruled that because D raised an entrapment defense, he put his character at issue

· Evidence = Evidence of D’s statements, conduct, and prior convictions for weapons possession
· Purpose = to use as proof of his predisposition to commit the charged offenses 

· Thus, evidence was properly admitted to rebut Baez’s entrapment defense 

· Character Evidence in a criminal case
· ONLY the D can lead with character evidence ( prosecution can only respond to character evidence introduced by D

· Prosecution can only introduce evidence to rebut the evidence the D introduced 

· Doesn’t matter if the D intends to introduce evidence 

· D can only introduce character evidence if the evidence is material to some claim or defense

· I.e., D is accused of assault ( could only introduce evidence of character for peacefulness (not generosity or chastity) 

· D can introduce
· Evidence of his character (when material)

· Can only rebut with evidence of D’s character

· Evidence of victim’s bad character 

· Can rebut with evidence of D’s bad character or evidence of victim’s good character
· Self-defense claim ( implies V was the first aggressor
· Even though not directly bringing up character, the implication that V was the first aggressor implies character is at issue
· Prosecutor can rebut with evidence of V’s character for peacefulness 

· Methods of proving Character

· FRE 405 
· (a) By reputation or opinion

· When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. 
· On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
· Must have a “good faith” belief that specific instance actually occurred 
· (b) By specific instances of conduct
· When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.

· Notes:
· If character trait is not an element of a charge/claim/defense ( rule is violated as soon as specific act evidence is introduced on direct 
· Witness can only provide "In my opinion" or "I've heard xyz reputation"

· Thus, even though a D can introduce character evidence, 405 imposes a limitation on HOW they can introduce it

· Once witness introduces their opinion on direct ( during cross, the opponent may evidence of contradictory specific acts

· Ex:

· On direct, W testifies “In my opinion, D is a peaceful person” 

· On cross, Prosecution rebuts by asking “Were you aware that 12 years ago, CPS interviewed D in connection with him assaulting his daughter?”
· HOWEVER, cross-examiner is not allowed to introduce independent evidence to support their question, but must instead rely solely on the witness’s answer (even if they know W lied) 
· However, if character is at issue for charge/claim/defense ( 405(b) says the 405(a) limitations do not apply; can introduce specific act evidence on direct/cross 
· Michaelson v. US
· D was convicted of bribing a federal revenue agent 
· D (testifying in his own defense) admitted to passing $$ but claimed it was done in response to the agent’s threats; entrapment defense 

· Case turned on whether the jury believed the agent or D 
· Evidence = character testimony that D is an honest person 
· Prosecution (on cross) asked witnesses if they were aware D had been arrested 20 years prior
· Permissible because 405(a) allows specific act inquiries on cross
· Other uses of specific conduct 

· FRE 404(b) – Other Crimes, Wrongs, or Acts [aka a specific act]
· (1) Prohibited Uses. 

· Evidence of any other crime, wrong, or act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

· (2) Permitted Uses. 
· This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.

· (3) Notice in a Criminal Case. 
· In a criminal case, the prosecutor must:

· (A) provide reasonable notice of any such evidence that the prosecutor intends to offer at trial, so that the defendant has a fair opportunity to meet it;

· (B) articulate in the notice the permitted purpose for which the prosecutor intends to offer the evidence and the reasoning that supports the purpose; and

· (C) do so in writing before trial — or in any form during trial if the court, for good cause, excuses lack of pretrial notice.

· "similar" acts evidence should be admitted if there is sufficient evidence to support a finding by the jury that the defendant committed the similar act. [Huddleston v. US]
· MIMIC – instances when evidence of other crimes, wrongs, or acts may be introduced
· Motive

· Intent 

· Opportunity

· Mistake (absence of)

· Lack of Accident 

· Knowledge

· Identity

· Preparation

· Common plan 

· MIMIC rationale = non-propensity use does not make the prohibited inference from general trait to specific act 
· Even if a proponent claims a MIMIC purpose, need to consider if that purpose is relevant 
· Ex: Wright Case:

· Evidence = Wright bragged on tape about being a drug dealer 

· Prosecution purpose = identify wright 

· Admissible? ( No, because identity was not at issue in the case (had already identified him)

· Real purpose = previous specific act ( acted this way on this occasion 

· EVEN IF 404(b) allows evidence ( need to do a 403 balancing test to make sure the PV > PD
· Remember:  Evidence may be introduced for a permissible purpose, even if another purpose would be impermissible 

· Would ask for a 105 limiting instruction to ensure the jury doesn’t consider the impermissible purpose
· Thus, you must 

· (1) identify the permissible purpose & impermissible purpose

· (2) Ask the court for a 105 limiting instruction 

· Huddleson v. US
· Facts

· D was charged with selling stolen goods and possessing stolen goods

· No dispute that he had intended to sell the goods, but there was a dispute over if he knew the goods were stolen or not 

· Gov had 2 similar act evidence they wanted to introduce

· D had sold TVs to someone else for a very low price

· D offered to sell Memorex tape at a low price to an undercover FBI agent

· Gov’s theory = D had previously sold stolen TV and Memorex tapes ( he knew the Memorex tapes were stolen here
· Issue = Evidence of prior acts is only relevant if the goods were stolen
· D’s argument = even though evidence’s purpose was permissible (knowledge), the evidence should have been excluded because the Gov did not prove that the goods he previously sold were in fact stolen by a preponderance of the evidence
· Court rejects preponderance of the evidence standard for 404(b) 

· Legislative history does not support – silent on this issue
· Court is making a determination on if the evidence is admissible ( Rule 104(a) [not bound by the rules of evidence, except for privileges]
· However, 104(a) is subject to the requirements of 104(b)
· Relevance determination ( Rule 104(b)

· Court does not weigh the evidence 

· Court uses a reasonable juror standard (could a reasonable juror find this?) 
· Thus, the relevant standard = reasonable person, NOT POE
· "similar" acts evidence should be admitted if there is sufficient evidence to support a finding by the jury that the defendant committed the similar act.

· Habit

· FRE 406:  

· Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. 
· The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· Character v. Habit 

· Character

· Generalized propensity to act in conformity with trait 

· Responsible or accountable for our acts
· Sometimes phrased in terms of “moral” connotations 

· Irregular and volitional response 

· Habit 

· Specific stimulus

· Regular, if not involuntary (automatic) response to stimulus

· Few moral overtones

· In order to show a behavior is a habit, you must demonstrate that the behavior has occurred multiple times on multiple occasions 
· Proving Habit

· Usually witness testimony as to prior specific instances of conduct

· Must be sufficient sample to determine whether pattern of behavior exists

· Must be sufficient uniformity of response

· Opinion evidence is admissible

· Must be sufficient basis for opinion

	Case
	Evidence
	Regular
	Semi-automatic
	Admissible

	Kornberg v. US
	Doctors’ testimony that they regularly discussed the risks of surgery with patients at preoperative visits
	Yes
	No
	Yes

	Ortiz v. City of New York
	Medical records from four hospital visits to show the plaintiff’s chronic alcohol abuse
	Sort of
	Sort of
	Expert testimony of disease of alcoholism is admissible


· Problem 4.11 

· Stan is being prosecuted for perjury. In her case in chief, the prosecutor seeks to introduce evidence from Stan’s former employer that Stan “has a habit of telling lies whenever the truth seems inconvenient.” Stan objects. Is the testimony admissible? Would the answer be different if the prosecutor sought to prove the habit by introducing specific examples of lies that Stan told his employer?

· Evidence = telling lies whenever the truth seems inconvenient
· Seems like a regular activity in response to a stimulus, BUT not necessarily a semi-automatic response 
· Appears to be a tie
· However, lying has a moral connotation ( tips the scale towards character evidence rather than habit 
· Sexual Assault and Child Molestation

· FRE Rule 412 – Sex-offense Cases: The Victim
· (a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

· (1) evidence offered to prove that a victim engaged in other sexual behavior; or

· (2) evidence offered to prove a victim’s sexual predisposition.

· (b) Exceptions.
· (1) Criminal Cases. The court may admit the following evidence in a criminal case:

· (A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;

· (B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and

· (C) evidence whose exclusion would violate the defendant’s constitutional rights.

· Confrontation Clause 

· (2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.

· Party can introduce specific act evidence (if PV > PD)
· If party is seeking to introduce opinion/reputation evidence ( victim must have placed their reputation in controversy and PV > PD
· (c) Procedure to Determine Admissibility.

· (1) Motion. If a party intends to offer evidence under Rule 412(b), the party must:

· (A) file a motion that specifically describes the evidence and states the purpose for which it is to be offered;

· (B) do so at least 14 days before trial unless the court, for good cause, sets a different time;

· (C) serve the motion on all parties; and

· (D) notify the victim or, when appropriate, the victim’s guardian or representative.

· (2) Hearing. Before admitting evidence under this rule, the court must conduct an in camera hearing and give the victim and parties a right to attend and be heard. Unless the court orders otherwise, the motion, related materials, and the record of the hearing must be and remain sealed.

· (d) Definition of “Victim.” In this rule, “victim” includes an alleged victim.
· FRE Rule 412 

· 412’s protections for the victim are limited in 3 specific ways

· Constitutional limits 

· Confrontation Clause (Olden v. Kentucky)

· Due Process (less prevalent)

· Evidence to account for semen & physical injuries is admissible under (b)(1)(A)

· Usually comes up when prosecution introduces evidence of sexual activity ( D wants to rebut by showing someone else could be the cause
· Prior sexual acts with D under 412(b)(1)(B) 

· Consent argument 

· Policy Concerns

· A central misuse of character evidence is for juries to undervalue victims based on their sexual practices 
· Overvaluing evidence of past sexual activity based on an inference from past consent to present consent 
· Still need to do a Rule 403 balancing test – however, there is a presumption that the evidence is inadmissible (unless PV > PD) 

· US v. Thompson 
· Facts
· D charged with sex-trafficking – accused of forcing women into prostitution 
· Gov seeking to prevent D from presenting evidence of the victims’ sexual behavior (including prostitution) before and after the time period at issue
· Court holds the evidence should be excluded
· Rule 412(a) bars the evidence 

· No Confrontation issue – court has the latitude to impose “reasonable limits” on cross to prevent harassment, prejudice, or confusion 

· Even if 412(a) did not bar, the impeachment value of the evidence would likely be significantly outweighed by unfair prejudice 
· Polo-Calderon v. Corporacion (Civil case)
· Facts
· P claimed supervisor sent him sexts and when he complained, he was fired 
· D want to introduce evidence of P’s relationships with other men 

· Court holds the evidence is inadmissible because of Rule 412(b)(2)
· Specific act evidence 

· Probative value does not substantially outweigh the probative danger 

· Reverse Rule 403 analysis (PD substantially outweighs the PV)
· Rule 413 – Similar Crimes in Sexual-Assault Cases (Character of D – Crim)
· (a) Permitted Uses. 
· In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. 
· The evidence may be considered on any matter to which it is relevant.

· (b) Disclosure to the Defendant. 
· If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. 
· The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.

· Rule 414 – Similar Crimes in Child Molestation Cases (Character of D – Crim)
· (a) Permitted Uses. 

· In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. The evidence may be considered on any matter to which it is relevant.

· (b) Disclosure to the Defendant. 

· If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. 

· The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
· Rule 415 – Similar Acts Involving Sexual Assault or Child Molestation (Character of D – Civil case)
· (a) Permitted Uses. In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.

· (b) Disclosure to the Opponent. If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.
· Rules 413-15

· These rules are an exception to the general prohibition against specific act evidence ( opinion/reputation evidence not admissible under these rules (need to look to other rules) 
· Evidence must be related to other acts of child molestation or sexual assault 

· Need not be accused of a crime for a prior sexual assault to count 

· Policy choice = evidence of prior sexual assault/child molestation should be admitted despite the prejudice against defendants
· US v. Majeroni

· Child pornography case – D argues that the time between prior conviction (~10 years) was significant enough to exclude the evidence
· Court held the evidence was admissible – jury could consider the passage of time when weighing the evidence so the PD wasn’t too great

· Other Forbidden Inferences

· Rule 407 – Subsequent Remedial Measures
· Rule

· When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

· negligence

· culpable conduct

· a defect in a product or its design or 
· a need for a warning or instruction.

· But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures [if in dispute].
· Only applies to subsequent remedial measures – prior remedial measures are admissible 
· Only applies to the parties
· Evidence of subsequent remedial measures taken by non-parties is generally admissible 

· Diehl v. Blaw-Knox – P was able to introduce subsequent remedial measures because they were done by a non-party
· FRE Rule 408 – Compromise Offers and Negotiations
· Rule

· (a) Prohibited Uses. Evidence of the following is not admissible — on behalf of any party — either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

· (1) furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and

· (2) conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.

· (b) Exceptions. The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
· Designed to promote settlement offers 

· Communications between the parties during settlement negotiations are also excluded by the rule 
· Must be a dispute for the rule to apply 
· Impermissible uses
· Liability for or invalidity of the claim or its amount

· Impeachment by prior inconsistent statement

· Permissible Uses

· Bias of a witness

· Prejudice

· Negativing a contention of undue delay
· Proving an effort to obstruct a criminal investigation or prosecution (i.e., bribing someone) 
· Rule 409 – Offers to Pay Medical and Similar Expenses 
· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
· Only applies to statements related to payment

· However, statements as to WHY the person is making a payment is admissible 

· Rule 410 – Pleas, Plea Discussions, and Related Statements
· Rule
· (a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

· (1) a guilty plea that was later withdrawn;

· (2) a nolo contendere plea;

· (3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or

· (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.

· (b) Exceptions. The court may admit a statement described in Rule 410(a)(3) or (4):

· (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or

· (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.

· In practice not common to encounter (unless prosecutor fucks up) because prosecutors condition a plea deal on D waiving Rule 410

· Does not apply to plea allocution (where you actually plea guilty to specific facts) 

· Rule only applies to negotiations – when you are at a plea allocation, you are making an admission ( admissible 

· Does not allow introduction of evidence of withdrawn plea 

· US v. Mezzanatto 

· SCOTUS upheld prosecutor requiring the D to waive Rule 410 rights as a condition of his plea bargain 

· Thus, waivers are now commonplace ( Rule 410 rarely becomes an issue 

· Rule 411 – Liability Insurance
· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. 
· But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· Need to be careful about prejudicing the jury – if there is a risk that there is shared liability (that reaches the jurors) the evidence might be inadmissible
Trial Mechanics

· Order of Proof & Mode of Questioning 

· FRE 611 – Mode and Order of Examining Witnesses and Presenting Evidence 
· Rule

· (a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:

· (1) make those procedures effective for determining the truth [accuracy]
· (2) avoid wasting time [efficiency]
· (3) protect witnesses from harassment or undue embarrassment [fairness]
· (b) Scope of Cross-Examination. 
· Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. 
· The court may allow inquiry into additional matters as if on direct examination.

· (c) Leading Questions. 
· Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. 
· Ordinarily, the court should allow leading questions:

· (1) on cross-examination; and

· (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
· Overview

· General rule = no leading questions on direct

· Exception = hostile witnesses, an adverse party, or a witness identified with an adverse party 
· Hostile witness = witness who refuses to answer (can refuse by stating “I can’t remember”)
· Witnesses identified with an adverse party = employees or people otherwise affiliated with adverse party

· Judges can set the order witnesses testify to ensure accuracy, efficiency, and fairness 
· P is required to use D on case-in-chief only to introduce evidence he could not obtain from other sources 

· Court can preclude surrebuttal testimony if it is cumulative 

· Judges cannot force parties introduce evidence they do not wish to present 

· FRE 612 – Writing Used to Refresh a Witness
· (a) Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:

· (1) while testifying; or

· (2) before testifying, if the court decides that justice requires the party to have those options.

· (b) Adverse Party’s Options; Deleting Unrelated Matter. 
· Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. 
· If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. 
· Any portion deleted over objection must be preserved for the record.

· (c) Failure to Produce or Deliver the Writing. 
· If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. 
· But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or — if justice so requires — declare a mistrial.
· FRE Rule 106 – Remainder of or Related Writings or Recorded Statements
· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
· Rule of completeness – want to ensure fair context of documents 
· Allows adverse party to interrupt normal presentation of evidence from the other side 
· Limited to documents or recordings 

· Competence and Witnesses Competence in General

· FRE Rule 601

· Every person is competent to be a witness unless these rules provide otherwise. 

· But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
· Generally, it is extremely hard to exclude testimony on competency grounds 
· Court will generally allow testimony ( adverse party must undermine credibility 

· 2 Major ways to show witness is incompetent to testify:

· Show witness cannot communicate properly (i.e., a speech impairment or lack of translator)

· Demonstration that the witness is TOTALLY UNABLE to recall 

· 3 Classes of people commonly claimed to be incompetent

· Children

· Mentally impaired people

· Drug addicts

· Rule is liberally construed; witness only needs to have 

· Personal knowledge

· Capacity to recall, and 

· Ability to understand the duty to tell the truth 

· Judge should conduct a 104(a) hearing to determine competence

· US v. Lightly 
· D wanted McDuffie to testify (would have testified that he, not Lightly, assaulted the victim) 
· TC ruled he was incompetent to testify because he had been found criminally insane and suffered from hallucinations

· AC reverses and allows McDuffie to testify
· Evidence that McDuffie’s treating physician indicated that McDuffie had a sufficient memory, that he understood the oath, and that he could communicate what he saw 

· Personal Knowledge 

· FRE 602 – Need for Personal Knowledge
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. 

· Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.

· Reasonable juror standard used to determine if witness has personal knowledge 
· Rule is a specialized application of conditional relevance

· Testimony is relevant only if the witness could have perceived the event they are describing

· US v. Hickey

· Drug distribution case 
· Witness = Ventimiglia, a cocaine addict with a claimed lack of memory, uncertainty of detains, and inconsistencies in statements

· D argues it was reversable error to allow V to testify because there was insufficient evidence V had personal knowledge
· Court holds D’s testimony is admissible because a reasonable juror could believe he perceived the events they testified to 
· FRE 603 – Oath or Affirmation to Testify Truthfully 
· Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.
Impeachment

· Impeachment is evidence that attacks the veracity of the witness, i.e., it makes more or less probable the fact that the witness is mistaken, lying, etc. 

· Witness should not be believed because they have a reputation for dishonesty or something indicates they are being dishonest here

· Cannot impeach a witness unless they testify 

· Basic methods of impeachment 

· Dishonesty:  …W is generally dishonest [FRE 607, 608, 610]
· Inconsistency:  …W changed his/her story [FRE 613]
· Bias:  …W had motive to slant testimony

· Incapacity:  …W lacks the ability to perceive or recall subject of testimony 

· Specific contradiction:  …part of what W said is demonstrably untrue
· Character for untruthfulness 

· FRE 607 – Who May Impeach a Witness
· Any party, including the party that called the witness, may attack the witness’s credibility 

· Note: no need for the witness to “open the door” 

· FRE 608 – A witness’s Character for Truthfulness or Untruthfulness 
· (a) Reputation or Opinion Evidence. 
· A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. 
· But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.

· (b) Specific Instances of Conduct. 
· Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. 
· Extrinsic evidence = evidence not from the witness’s mouth (i.e., calling another witness) 
· But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:

· (1) the witness; or

· (2) another witness whose character the witness being cross-examined has testified about.

· By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.

· Rule 608 Limits 
· Only reputation/opinion testimony on direct

· On cross, the proponent can only elicit intrinsic evidence of specific acts probative of character for truthfulness 
· The rule prohibits all extrinsic evidence of specific acts [unless evidence is a criminal conviction ( Rule 609]
· Character for truthfulness is only admissible after the witness’s character has been attacked (rehabilitation)

· Note: rule is limited to character for truthfulness or untruthfulness 
· Note: this is an exception to rule 404(a) [a general prohibition on prior specific act evidence] 

· A witness who testifies automatically put their character for truthfulness in question
· Approach 

· (1) Has witness testified? If yes ( continue; if no cannot impeach
· (2) Direct or cross?
· Direct = opinion or reputation only

· Cross = opinion, reputation, or specific act 

· But, specific act evidence must be intrinsic 

· (3) Is evidence character for (dis)honesty? 

· FRE 610 - Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.
· Prior Criminal Convictions

· FRE 609 – Impeachment by Evidence of Criminal Conviction 
· (a) In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:

· (1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year [a felony], the evidence:

· (A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

· (B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant
· (2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.

· (b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:

· (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and

· (2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.

· If there is a prior felony for the criminal defendant attempting to be introduced, the PV must only outweigh the probative danger (not the substantially outweighs standard of 403)

· Only applies to convictions 

· BUT evidence of an arrest for crime of dishonesty may be admissible under FRE 608
· Exception to Rule 404(a)’s general prohibition of prior character evidence 
· Crimin falsi = automatically admissible without 403 balancing because it speaks to character for truthfulness (unless conviction is more than 10 years old) 
· Crimin falsi = crime where an element requires proving a dishonest act or false statement (i.e., fraud) 
· If not crimen falsi AND not a felony ( inadmissible 

· Note:

· If trying to introduce evidence of prior criminal conviction against a criminal defendant, the PV must outweigh the PD (does not have to substantially outweigh)
· If the witness is not a criminal defendant ( normal 403 balancing

· US v. Estrada 
· D wants to impeach a cooperating witness by introducing evidence of a burglary conviction 
· DC determines larceny was not a crimen falsi, so a normal 403 balancing test was proper to determine admissibility 
· Limits the cross to the fact and date of the felony conviction without inquiry into the statutory names of the witnesses’ offenses 
· Court holds that DC was proper in determining the crime was not a crimen falsi, but erred in limiting the facts available to the jury
· Should have done a 403 balancing to determine if the PD substantially outweighed the PV 
· The court notes that crimes requiring planning or preparation bear more strongly on veracity than violent crimes

· More planning = more character for dishonesty 

· Also notes passage of time is high PD – 13 years had passed

· If the prior crime is sufficiently similar to the current crime, the PD is likely high

· Affirms the conviction because D was allowed to introduce other evidence to impeach the prosecution’s witnesses; harmless error 
· Takeaway:  Think about court’s factors to help reason if conviction should be admitted or not (aka balancing test) 
· Preserving Issues on Appeal

· In order to preserve an issue on appeal, the D must testify, be cross-examined with the specific evidence of prior conviction, and D lawyer objects 
· If D never testifies and is impeached ( cannot tell whether gov would have impeached or no
· Prior Inconsistent Statements

· FRE 613 – Witness’s Prior Statement
· (a) Showing or Disclosing the Statement During Examination. 

· When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. 

· But the party must, on request, show it or disclose its contents to an adverse party’s attorney.

· (b) Extrinsic Evidence of a Prior Inconsistent Statement. 

· Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. 

· This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2). [hearsay]
· Note: Different than other forms of impeachment because you CAN use extrinsic evidence if 613(b)’s 2 conditions are satisfied 
· Note: Rule does not require either the prior statement or the current statement to be true; the method of impeachment simply shows that the statements cannot both be true
· Morlang Issue 

· Courts must not permit the gov to present testimony to the jury by indirection which would not otherwise be admissible

· Cannot proport to offer evidence for a purpose in bad faith that you know shouldn’t be admitted 
· Only arises with prior inconsistent statements 
· Basic thought = Gov calls a witness they know won’t give good testimony ( introduce evidence to “impeach” that witness that would normally be inadmissible for substantive purposes ( hoping jury will misunderstand the difference between impeachment and substantive evidence
· If the proponent has another way to get the statement in (i.e., a hearsay exception), then the evidence is admissible because it is not an improper attempt to subvert the rules 
· US v. Ince 
· Prior Statement evidence = unsworn statement that Ince fired shots

· Inability to remember at trial (even with attempt to refresh recollection with statement)

· Testimony at current trial = military policeman testified that within hours of the shotting, witness had told him that Ince had confessed to firing the gun 

· Court holds this was an impermissible attempt to impeach witness’s credibility 
· By having the MP testify, the prosecution is attempting to use the MP’s statement for substantive purposes, rather than impeachment of W
· Highly prejudicial to D 
· Gov knew (because of prior trial) that W would likely testify she could not recall 
· W’s testimony didn’t affirmatively damage the gov’s case; her testimony just didn’t have the same impact they wanted  
· US v. Webster
· Unsworn prior statements “King had given FBI evidence inculpating Webster” 
· Current testimony = if believed, King’s statements would have exculpated the D 

· Evidence of prior statement was admissible because the Gov did not have an opportunity to voir dire the witness and learn what they would testify BEFORE trial 
· No Morlong issue because Gov didn’t know what was going to be said before calling W 

· Bias and incapacity

· Bias 
· The witness is motivated to lie due to a specific relationship or a specific interest in shading the truth (i.e., paying witness to testify, plea deals, etc.) 

· Always relevant 

· Can be proved using extrinsic evidence and specific act evidence 
· Compare

· Prohibited Character inference:  W lied in the past so they are lying now 
· Permitted bias inference:  W has a specific relationship/interest which is motiving his interest to lie now 
· US v. Abel

· Facts

· D and 2 cohorts were indicted for robbery 
· 1 cohort agreed to testify against D 

· D seeks to counter testimony with W, in which W would testify that cohort intended to implicate D falsely in order to gain favorable treatment from the Gov 

· Gov intended to counter W’s testimony by recalling cohort to stand to testify that he and W were members of the Aryan Brotherhood and that they had a pact to deny the existence of the org and commit perjury, theft, and murder on each member’s behalf 
· Court holds that the evidence showing W and D’s membership into the AB was sufficiently probative of W’s possible bias towards D to warrant admission into evidence 
· Even though there was some prejudice against D, it did not outweigh the PV (403 balancing)  
· Incapacity 

· W lacks the ability to perceive or recall subject of testimony

· Does not have to be because of a mental impairment; could be that the D could not have possibly seen what they saw (i.e., didn’t have glasses ( couldn’t see) 
· US v. Sasso
· Witness = Kramer

· Evidence = D’s incriminating statements & other observations

· Impeachment = W took Prozac for depression

· Result = neither medicine nor mental state affected W’s ability to perceive events; admissible

· Henderson v. Detella

· Witness = Chavez

· Evidence = witnessed Henderson murder V; also a victim of D’s attempted murder
· Impeachment = evidence from W2 that Chavez abused drugs
· Result = Henderson did not show that Chavez was affected by drugs during the events that were subject to her testimony; Chavez’s testimony is admissible 
· Impeachment testimony was not admissible because there was no connection between past drug use and the events in question

· Specific contradictions

· “Part of what W said is demonstrably untrue”

· Not about impeaching the witness by calling into question their character for honesty ( just saying the witness is wrong 

· Distinct from prior inconsistent statements because specific contradiction requires a prior event (prior inconsistent statement need not be true) 
· Problem = impeachment evidence of contradiction is often also substantive

· However: Extrinsic evidence is not admissible to contradict on a collateral matter (a non-material issue). 

· Simmons v. Pinkerton

· Fire at warehouse ( Hayne takes first lie detector test (inconclusive results) ( Hayne agrees to take a second lie detector test (doesn’t take the test) ( Hayne tells investigator he passed second test ( Simmons elicits from Hayne that he lied about passing the test 
· Lie detector tests are inadmissible as substantive evidence
· Because result is inadmissible, it is a collateral matter

· However, evidence of test is a specific instance of lying, so it is admissible if used as intrinsic evidence on cross 
· Pinkerton claims that collateral evidence is inadmissible, even intrinsically, unless substantively admissible at trial 
· Court disagrees ( evidence was able to be introduced as intrinsic specific act impeachment evidence on cross

· “Isn’t it true that you said you took the second lie detector test, but did not actually take it?”

· Even though the statement could not be used to prove the material facts, it was proper to use it to impeach Hayne’s credibility 
· US v. Copelin

· Facts
· D convicted of cocaine distribution 

· D tries to argue it was another person who sold the drugs ( D and a W testify that 3rd party had left their dice game several times to engage in transactions 
· D testifies he only knows drugs from TV 

· Gov wants to introduce evidence that D had tested positive for cocaine on 3 separate occasions 
· D admits to two times, but denies 3rd 

· D argues it was improper for Gov to question him about prior drug tests

· Court holds that general rule prohibiting extrinsic impeachment evidence on collateral issues did not apply because D was impeached by his own statements on cross, not by another witness or physical evidence 

· D testified he did not see 3rd party sell drugs ( raises the question of if D could recognize drugs in the first place  
Rehabilitation

· Introduction

· Every method of impeachment has a contrasting rehabilitation method

· Dishonest ( Honesty

· Inconsistency ( Consistency

· Bias ( Disinterest

· Incapacity ( Capacity

· Specific contradiction ( Specific corroboration

· Honesty & consistency are the main ones
· Remember: cannot rehabilitate until the witness is impeached (no bolstering)
· Impeachment for bias or incapacity does not justify rehabilitation using character for truthfulness
· Bias is not attacking a W’s character for truthfulness ( it is a specific reason for W’s current untruthfulness
· Incapacity doesn’t attack W’s character for truthfulness ( only questioning W’s ability to perceive 
· Impeachment for prior inconsistent statement or specific contradiction ( facts of the case determine if this is calling into question character for truthfulness
· US v. Lindemann 

· Facts
· Horse death case ( insurance fraud 

· Burns gave info indicating Lindemann arranged for horse’s death 

· D attempts to impeach Burns’ credibility by implying that he only testified against him to get a good deal with the gov 

· Gov wanted to offer evidence that Burns’ cooperation was part of a larger investigation involving 15 horses, and that Lindemann wasn’t a “big fish” of the operation 

· D argues Burns’ testimony was inadmissible because it was “bolstering” 

· Court holds Gov’s rehabilitation evidence was admissible because D opened the door by attacking Burns’ credibility (claiming bias) 
· Was a claim of bias, not character for untruthfulness ( 608 does not apply 

· Character for Honesty

	Title
	Impeachment
	Rehabilitation
	Admissible?
	Rationale

	Beard
	Prior inconsistent statement
	Korkoran: reputation for truthfulness
	Yes
	Prior inconsistent statement attacks character

	Danehy
	vigorous cross-examination; exposing discrepancies between defendant’s testimony and other witnesses’
	Wanted to introduce character for truthfulness
	No: illicit attempt to bolster
	Simply contradicting trial testimony does not go to character (was not questioning character for truthfulness) 

	Drury
	scattered questions on cross-examination of Drury  pointing out inconsistencies in his current testimony 
	Wanted to introduce character for truthfulness
	No
	Inconsistency is only within testimony at current trial

	Murray
	extended and vigorous cross-examination of Brown that exposed Brown’s various illegal and sordid activities
	Officer Goshert’s opinion as to Brown’s truthfulness; specific acts of honesty
	Yes as to opinion; no as to specific acts
	Rule 608 prohibits specific act testimony on direct (extrinsic evidence of Brown’s truthfulness)


Hearsay

· Intro to Hearsay 

· Approach

· (1) Out of Court Statement

· (2) what is the statement offered to prove?

· (3) Mental state?

· Direct evidence 

· [Direct evidence includes a mental statement: “I think, believe, etc.; tends to (dis)prove truth of the matter asserted]

· Circumstantial Evidence

· [Circumstantial evidence does not attempt to prove the truth of the matter asserted]

· (4) If it's circumstantial evidence, it's not *offered to prove* the truth of what the statement asserts

· FRE 801(a)-(c) Definitions Applying to Hearsay 
· (a) Statement. 
· “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion. 

· (b) Declarant. 
· “Declarant” means the person who made the statement.
· (c) Hearsay. “Hearsay” means a statement that:

· (1) the declarant does not make while testifying at the current trial or hearing; and

· (2) a party offers in evidence to prove the truth of the matter asserted in the statement.
· FRE 801(a) takes an assertion-based definition of a hearsay statement. 
· This means that the actor only makes a statement if she intends to communicate something

· We do not really focus on the declarant-related factors, e.g., sincerity, narration, memory, and perception, which is the Wright v. Tatham view
· Federal Rules do not apply the declarant model 

· Under the declarant model, you would identify one of the above things that you cannot test ( the statement is hearsay

· FRE 802 – The Rule Against Hearsay 
· Hearsay is not admissible unless any of the following provides otherwise:

· a federal statute;

· these rules; or

· other rules prescribed by the Supreme Court.

· Hearsay worries 

· Sincerity, ambiguity, erroneous memory, faulty perception

· When a declarant makes a statement, we cannot examine them to counter the 4 worries 

· Guiding principles 

· 1. The ability of a criminal defendant to confront (cross-examine) witnesses against them in a criminal case.

· 2. Evidence contained in the statements of out-of-court declarants offered for the truth of the matter asserted are inadmissible
· Non-hearsay uses of out-of-court statements

· Non-hearsay

· Circumstantial evidence to a person’s state of mind
· Statement’s effect on the listener
· Verbal acts

· Non-statements
· A range of circumstantial statements are ones not “offered to prove the truth” of what they assert

· Circumstantial evidence of a state of mind (Declarant’s State of mind)
· Ex: statement about someone’s state of mind “I believe/think that…” ( not hearsay; it is someone’s perception, rather than proving a fact

· Compare: direct evidence: “That is….” ( this is direct evidence that a fact is true or not  

· Thus, if something is circumstantial evidence, then it is likely not being used to prove the fact asserted

· “I think that’s Barney” v. “That is Barney”

· Examples

· W states: “D Said ‘evidence is easy’”

· Not trying to use it to prove evidence is easy 

· Using to prove state of mind of D

· W states: “V said: ‘I will kill the D’”

· Can be used to prove the effect on the listener (self-defense raised)

· But cannot be used to prove V wanted to kill D

· W states: “D said: ‘I accept your offer’”

· Can be used to prove verbal act or legal status 

· Lyons Partnership v. Morris Costumes, Inc.

· “I think its Barney” = hearsay because statement must be true to prove mental state

· You would then have to prove that is what the person thinks 

· “It’s Barney” = non-hearsay because statement can be/is false and still be relevant 
· Purpose dictates Admissibility

· Hearsay Purpose

· Substantive purpose – to prove the truth 

· Non-hearsay purpose 

· Impeachment: undermine witness credibility

· Two inconsistent statements, T& S

· Both cannot be true, so witness unreliable

· Not offering statement S because it is true, but because S contradicts T

· Thus, if you are using the statement to prove something directly stated, then the evidence will be excluded as hearsay 

· But if you’re using it circumstantially to prove something else, the statement can be admitted 

	Evidence
(Statement)
	Matter Asserted
	Offered to prove
Fact
	Determining Action

	“I am the King of the Salmon People”
	Declarant’s regal status
	Declarant insane
	Declarant mentally incompetent

	“the sheriff beat the old man to death”
	Sheriff violently killed old man
	Listener’s reasonable fear of sheriff
	Listener acted in self-defense


· Circumstantial evidence of state of mind as element of crime, claim, or defense

· Does the statement have a “I think/believe/hope” ( if no, then it is circumstantial and can be admitted

· Common scenarios:

· To show the mental state of a criminal defendant 

· Knowledge/lack of knowledge, recklessness, etc.

· To show good-faith belief in truth of utterance or lack of malice in a libel or slander case

· Other uses

· To show lack of sanity (often arises in cases involving wills or commitment hearings)

·  IF THE STATEMENT IS FALSE, IT CANNOT BE HEARSAY BY THE DEFINITION OF HEARSAY

· We don’t necessarily care if the statement is true or not, we only are concerned that it is circumstantial evidence of a mental state

· US v. Parry 

· Statement by mother wasn’t being used to prove the identity of the caller, but rather the idea that Parry thought he was working for the government

· Thus, it is circumstantial evidence of Parry’s state of mind ( admissible

· Effect on Listener (Listener’s state of mind) 
· Circumstantial evidence of the listener’s state of mind when reacting to something the declarant said 
· Common scenarios:

· Criminal defendant asserting self defense

· Statement offered to show afraid of victim

· Employment discrimination plaintiff asserting employer failed to investigate or remedy

· Statement offered to show employer was on notice of supervisor’s harassing behavior
	Evidence
(Statement)
	Matter Asserted
	Offered to Prove
Fact
	Determining Action

	Southerland v. Sycamore: “Smith and Southerland are having sex”
	Employees were engaged in sexual intercourse
	defendants knew about rumors
	Sycamore Sch. Dist. Supervisor was on notice

	US v. Feliz: “We are going to deport your mother”
	The agents will deport Feliz’s mother
	Feliz was afraid of the agents
	Feliz was coerced into confessing

	Campbell v. Boston:  should not be used “in medical application… implantation in the human body.” 
	The device should not be placed inside human bodies
	Defendant was on notice (warned) not to implant device
	Defendant knew of potential safety concerns (whether they were true or not)

	US v. Jefferson: “You must appear on N date”
	Defendant must appear on specified date
	defendant knew the date on which to appear
	defendant had notice of the date of the hearing


· Verbal Acts 
· Cannot be hearsay because they are not a statement ( they are an act, and therefore cannot be true or false ( cannot be used to prove the truth of the matter asserted

	Evidence
(Statement)
	Matter Asserted
	Offered to Prove
Fact
	Determining Action

	Hanson v. Johnson: “this double crib here and this single crib here is your share for this year’s corn’ ”
	none
	Transfer of goods from tenant to owner
	Chain of title showing ownership of goods

	US v. Saavedra: “I am a law-enforcement officer”
	none
	Misrepresenting
	Intentional unauthorized use

	Creaghe : “This policy is …cancelled”
	none
	Act of canceling policy
	plaintiff canceled policy


· Confrontation Clause 

· Everything here would be admissible hearsay statements, but will nevertheless be excluded because of the confrontation clause 

· 6th Amendment = In all criminal prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him….

· Approach

· (1) Criminal Case

· (2) Prosecution W’s out of court statement against the Defendant 

· (3) Is statement testimonial? 

· Formal statement made or Investigatory proceedings ( confrontation requires W to testify 
· Grand Juries

· Depositions

· Conducted by law enforcement (questioning, etc.)

· Nontestimonial = statements in response to an ongoing emergency 

· Crawford v. Washington 
· Facts

· D and his wife pursued the victim because V had attempted to rape the wife; confrontation occurred, and D stabbed the victim

· Wife police statement = not self-defense

· D claims self-defense 

· Wife did not testify at trial because of spousal privilege 

· Police introduced wife’s statement to police as evidence
· D argues statements are not admissible because of the Confrontation Clause (cannot confront wife about her statements) 
· Court distinguishes between testimonial and non-testimonial statements 
· Nontestimonial statements are not a problem under the confrontation clause 

· Ex: a conversation between friends 

· Testimonial = formal investigatory statement to the police or equivalent 

· Court holds that statements that are testimonial require confrontation 
· Here, the wife’s statements were during a formal investigation to a police officer ( testimonial ( confrontation issue 

· Only exception to confrontation & a testimonial statement is unavailability and a prior opportunity for cross-examination 
· Testimonial Statements 

· Functional Equivalence Test

· Out of court statement is testimonial if it is the “functional equivalent” of “affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine or similar pretrial statements that the defendant would expect to be used for prosecutorial purposes”

· Include statements taken by officers in the course of interrogations

· Testimonial Statements are limited to those that are a product of interrogation
· Testimonial Interrogation

· Primary purpose to investigate past criminal conduct

· Non-Testimonial Interrogation
· Emergency: Primary purpose to respond to ongoing call for help from person “seeking aid”

· Statement to someone other than a government official or surrogate: Primary purpose is not to investigate

· Testimonial statements = type of testimony a witness would normally give during trial 
· Makes a formal or solemn statement

· To some government agent

· Against a criminal defendant

· For use at trial 

· Without the opportunity for the defendant to cross-examine the witness

· Worry = declarant is unavailable for cross at trial 

· Confrontation has limited application

· The clause applies only to “testimonial hearsay”
· The clause expressly applies only in “criminal prosecutions”  
· The clause grants a right of confrontation only to “the accused,” i.e., a criminal defendant 
· Not to the prosecution 
· The right is satisfied if the witness is “confronted”  
· The requirement is fully satisfied by in-court testimony, in the presence of the defendant, subject to cross-examination. 

· Clause does not apply to three large categories of hearsay 

· Hearsay in civil cases
· Hearsay introduced by the defendant against the prosecution in criminal cases
· Hearsay rule may still apply 
· Hearsay declarations from someone who winds up testifying in open court (at the current or a prior trial), subject to cross-examination
· Ohio v. Clark 

· Test for Testimonial Interrogation: do circumstances objectively indicate that the primary purpose of the conversation was to

· (1) Investigate past events relevant to later criminal prosecution (prohibited); or 

· (2) Enable police assistance to “meet an ongoing emergency” (permitted)?

· Here, there was no confrontation clause issue since the statement by the child was not testimonial 

· The presence or absence of some level of formality is relevant to determining whether statement is testimonial

· Informal conversation likely non-testimonial

· If interrogator is not state official, then presumption is that witness’s statement is non-testimonial

· Non-Hearsay

· Introduction

· These statements meet the definition of hearsay, but the FRE specifically say they are not hearsay 
· Each rule has a specific balancing test (403 doesn’t apply) 

· Prior statements by witnesses 

· FRE 801(d)(1)(a)-(c)

· (1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

· (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;

· (B) is consistent with the declarant’s testimony and is offered:

· (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or

· (ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground; or

· (C) identifies a person as someone the declarant perceived earlier.
· Involves a declarant-witness testifying at trial
· (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition 
· Reminder about prior inconsistent statements

· Impeachment uses (Rule 613)

· Speaks to credibility 

· Only limit = witness must be able to explain the prior inconsistent statement (subject to cross-exam)

· Substantial use 

· Used to prove the truth of the matter asserted

· 801(d)(1)(A) is only concerned with the substantive use of a prior statement 

· Using a prior statement for impeachment purposes are irrelevant under this rule ( Use rule 613

· For hearsay purposes (unlike other prior inconsistent statement rules), the prior statement must

· Be given under penalty of perjury

· At a prior trial, hearing, or other proceeding

· Fundamentally, need to be able to differentiate between substantive and credibility uses 

· (1) identify if the declarant is testifying in the current trial 

· (2) Determine if the declarant made a prior statement under oath at a prior hearing 

· (3) if yes ( can use for substantive uses

· No confrontation issue because the prior statement was made under oath 
· Albert v. McKay & Co. (Cal. 1917)

· In court Statement = Eleanor testifies as witness for defendant: “machinery running continuously”

· Rebuttal witness testifies for plaintiff and states that Eleanor said the machinery had not been running 

· Under 801(d)(1)(A) – cannot be admitted for substantive purposes (to prove there was negligence) because the prior statement was not made under penalty of perjury or at a prior proceeding 

· Prior statement could be used for impeachment purposes to show inconsistency between Eleanor’s current testimony and prior statement 

· But not particularly helpful 

· Judge would issue a 105-limiting instruction to ensure the jury only considers the statement for impeachment considerations 

· (C) identifies a person as someone the declarant perceived earlier

· Permissible uses of statement:

· Impeachment: to contradict in-court identification (never hearsay)
· Substantive: to show someone is in fact the person identified in the out-of-court statement (definitional exception to hearsay)

· Two reasons hearsay statement more reliable

· Closer in time to perception (erroneous memory, faulty perception less likely)

· Trial is more suggestive than original context

· US v. Owens (1988)

· Foster testifies as witness for prosecution that he remembers identifying Owens as assailant when speaking to an FBI agent

· Testimony is recounting out-of-court statement

· D’s cross-examination of Foster – testimony demonstrates witness has a significant difficulty of remembering the conversation
· For the FRE 801(d)(1)(C) exception to apply:

· Witness must be ‘subject to cross-examination’ 
· Memory loss does not necessarily render witness unavailable for cross-examination

· Court action or witness’s assertion of privilege is the sort of thing that makes for unavailability

· Cross examination is “about [the] statement”

· At some point memory loss could be so extreme that cross examination impossible

· Thus, memory loss ≠ unavailable to testify ( prior statement is admissible 

· (B) – is consistent with the declarant’s testimony and is offered (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying or (ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground 
· Witness-declarant must have either

· Recently fabricated (lied)

· Claimed improper motive (bias)

· Inducement (bribery) 

· So long as there has been impeachment by recent fabrication or claim of improper motive or inducement ( can introduce prior consistent statements to rebut those charges substantively 

· Tome adds a temporal requirement ( prior consistent statement must be made before a motive to life was created 
· FRE 801(d)(1)(b)’s guarantee of reliability is that the evidence is used to rebut impeachment
· Claims of recent fabrication, or improper influence or motive

· 2014 Amendment also permits use of evidence to rehabilitate credibility “when attacked on another ground
· Consistent statement must have been made before motive to fabricate 
· Tome v. US
· Facts

· Tome had custody of their daughter full-time

· Mother had summer custody 

· Before end of summer (and return to father) ( reports sexual assault by dad

· Daughter testifies during trial against father, but gives nondefinitive responses 

· Dad’s theory = mom/daughter concocted this allegation, so the daughter didn’t have to live with him anymore (reason why daughter’s testimony is suboptimal)

· Court Rules that prior consistent statement must have been made BEFORE the motive to lie was created 

· So long as there has been impeachment by recent fabrication or claim of improper motive or inducement ( can introduce prior consistent statements to rebut those charges substantively 

· Here, the prior statements were made after the motivation to lie arose ( inadmissible under 801(d)(1)(B) 
· Opposing Party Statements

· Do not require personal knowledge 

· FRE 801(d)(2)
· (A) Opposing party’s own statement in either an individual or representative capacity 

· (B) Opposing party affirmatively adopts by word or deed someone else’s statement 

· (C) Opposing Party authorized someone else to make a statement concerning the subject

· (D) Opposing Party’s agent, servant, or employee made the statement 

· (E) Opposing party’s co-conspirator made statement during and in furtherance of conspiracy

· (A) Opposing party’s own statement in either an individual or representative capacity 

· Must be a statement made by the opposing party 

· Does not require party opponent to have personal knowledge 

· Only requires statement made by party-opponent 

· Does not need to inculpate the party-opponent (statement against party’s interest) to be admissible

· (B) Opposing party affirmatively adopts by word or deed someone else’s statement 

· Need to explicitly reject the other person’s statement 

· Solves the 805 hearsay within hearsay statement – if the party opponent adopts someone else’s statement, both the party opponent’s statement & the 3rd party statement are admissible regardless of independent hearsay rules 

· Need to ask:
· (1) Is the statement one that the party has affirmatively adopted by word or deed? 

· Yes = admissible

· No = Next Question

· (2) Is the statement one that the party heard and ought reasonably to have denied? 

· Yes = admissible 

· Remember: silence alone is not enough if there is reason to respond 
· Moss v. Comm. 

· Evidence = “You shot him in the back for no reason.” 
· Proponent = US Gov

· Party Opponent = Defendant

· Who made the statement = V’s friend Sarah Sanders

· Admissible? No

· Here silence ≠ acceptance

· D was already telling police his version of the incident; debate would not have helped the police 

· D’s explanation is what provoked Sarah’s outburst 

· (C) Opposing Party authorized someone else to make a statement concerning the subject

· Yes = admissible 

· (D) Opposing Party’s agent, servant, or employee made the statement 

· Need to ask 

· Was the statement made about some matter within the scope of the agency or employment?

· Was the statement made during the (temporal) existence of the agency or employment relationship? 

· Yes to both = admissible 

· No exception to statements that are made “in-house” 

· Allowing this exception would defeat the employee exception altogether 

· (E) Opposing party’s co-conspirator made statement during and in furtherance of conspiracy
· Hearsay Within Hearsay
· FRE 805 
· Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
· Approach
· (1) What is the external statement sought to be introduced? 

· (2) What is the internal statement sought to be introduced (the hearsay within hearsay)
· (3) Is either statement being used to prove the truth of the matter asserted?

· Yes = each part of the statement fits a hearsay exception 
· No = not hearsay; need another rule to admit 

· Exceptions to Hearsay – Rule 803
· Spontaneous Statements [FRE 803(1)-(3)]
· (1) Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.

· Rationale = don’t have time to lie because you’re describing the thing as its happening 

· Temporal aspect is important

· Longer the time between the statement and the event = less credible and therefore not reliable 

· ~5 mins is the unofficial cutoff

· Would need to argue why longer 

· Even Though Obayagbona says 15 mins is okay, the Bar is much more strict about this

· Must 

· (1) describe or explain the event or condition  

· (2) Immediately after the declarant perceived it

· (2) Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.

· Event was so exciting that it was impossible not to react the way you did 

· Must

· (1) Exciting event occurred

· (2) Statement made under the stress of the excitement that event caused 

· (3) Statement relates to the event 

· Compare FRE 803(1) & (2)

· (1) Present Sense Impression 

· No need for exciting condition

· Tight connection between statement & event: Limited to describing event or condition perceived

· Statement admissible only if made while perceiving event or condition or immediately thereafter

· (2) Excited Utterance 

· Exciting condition required

· Loose connection between statement & event: Utterances “relating to” event or condition are admissible

· Statement need not be contemporaneous

· Permitted time lapse measured by duration of stress
· (3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief

· Must be a statement about a present sense impression about what’s going on with your mind and body 
· Ex: *stubs toe* ( “OW! My toe hurts!”

· Communicating a present physical/sensory condition

· Ex: “This is the best group of students I’ve had!” ( “I don’t think they believe me.”

· Second statement is describing what’s going on with my mind

· Ex: “It’s Barney!” V. “I think its Barney”

· I think = direct evidence of a mental state

· It’s = circumstantial evidence 
· Statements that express the declarant’s memory of some past event are NOT admissible under Shepard
· May be a statement expressing the declarant’s future plans or intentions 

· Hillmon Doctrine
· Mutual Life Insurance v. Hillmon 

· Facts

· P sues 3 life insurance companies for refusing to pay out after husband’s death

· D claim the dead person is not husband, but instead someone else

· D wants to prove dead person was Walters

· Evidence

· Letter from Walters to sister (“I plan to go with Hillman to Colorado”)

· Letter from Walters to fiancé (“I plan to go with Hillman to Colorado”)

· Court holds letters were reliable/trustworthy because they prove the decedent’s then-state-of-mind 
· Court holds that the letters were admissible as proof Walters intended to go to go to Colorado and that he actually went
· Under a strict 803(3) analysis, you would only get evidence of Walters’ current state of mind
· BUT, the Court expands the interpretation of 803(3) to allow evidence of Walter’s plan and the inference that he likely DID go to Colorado

· Under Hillmon, a speaker’s statement of intention is admissible to show the speaker did what he intended to do 
· You get the statement + the inference that the speaker did what he intended to do 
· Shepard v. US
· Mrs. Shepard tells nurse to get whisky from the closet ( Ms. Shepard tells nurse this is the bottle she took before collapsing ( Ms. Shepard says: “Dr. Shepard has poisoned me” ( Offered to prove the truth of the matter asserted (Dr. Shepard Poisoned me) ( Interference = Dr. Shepard poisoned Ms. Shepard 

· Different than Hillmon because it is describing a PAST event ( excludes statements about a person’s state of mind about past events
· Reported Statements: 
· Injury reports
· FRE 803(4) – Statement Made for Medical Diagnosis or Treatment. A statement that:

· (A) is made for — and is reasonably pertinent to — medical diagnosis or treatment; and
· (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.
· Two types of statements contemplated by the rule

· Statement made for purposes of present/future medical diagnoses or treatment 

· It is made to a medical expert in prep for trial, describing medical history or past or present symptoms? 

· If yes, is the statement reasonably pertinent to diagnoses or treatment? 
· Yes = admissible

· No = inadmissible unless another hearsay exception applies

· Essentially an exception to the rule that expands the definition to allow statements in 

· Abuse exception


· Conditions of abuse are relevant to medical treatment ( who, what, when are relevant 

· Courts treat the situation as an ongoing medical emergency (avoids confrontation clause) 

· Ward v. State

· Questioners: “what happened?”

· Paramedic

· Forensic Nurse 

· Declarant to questioners

· JM stated that she had been “struck repeatedly with a belt,” and that “it was her boyfriend Dee Ward” who beat her

· Primary purpose

· Fact-specific inquiry when not law-enforcement 

· Emergency Exception

· Ongoing emergency presumed in domestic violence cases, where treating emergency requires knowing name of the assailant

· No confrontation issue because of this exception 

· Ruling – admissible

· Conversation was informal ( not meant to be testimonial 

· Goal was to treat a person who was in pain and to obtain medical history to create a treatment plan
· Recorded recollections 
· FRE 803(5) – Recorded Recollection. A record that:

· (A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;

· (B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and

· (C) accurately reflects the witness’s knowledge.

· If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.
· Trying to get the recorded recollection (not the current testimony) admitted 
· Declarant must be a witness who can no longer remember 

· Compare FRE Rule 612 – Writing Used to Refresh a Witness’s Memory

· This rule gives an adverse party certain options when a witnesses uses a writing to refresh memory

· While testifying or

· Before testifying, if the court decides that justice requires the party to have those options 

· If witness’s recollection is refreshed, adverse party decides if the record itself is admitted into evidence or not 

· You go to 612 if the witness CAN remember; go to Rule 803(5) if the witness does NOT remember 
· Business Records 

· FRE 803(6) Records of a Regularly Conducted Activity. A record of an act, event, condition, opinion, or diagnosis if:

· (A) the record was made at or near the time by — or from information transmitted by — someone with knowledge

· (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;

· (C) making the record was a regular practice of that activity;

· (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and

· (E) the opponent does not show that the source of information nor or the method or circumstances of preparation indicate a lack of trustworthiness.
· FRE 803(7) Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:

· (A) the evidence is admitted to prove that the matter did not occur or exist;

· (B) a record was regularly kept for a matter of that kind; and

· (C) the opponent does not show that the possible source of the information nor or other circumstances indicate a lack of trustworthiness.

· Signal: Multiple choice question with a lot of info = most likely a business records question 
· Other conditions apply: regular practice to make records; made promptly after events described; based on knowledge; made at or near the time
· Does not need to be sequential, but need indication that the record is a regular business practice 
· Need to consider if there is an interest in the litigation
· Record made following an accident indicates a strong motivation to lie 
· Ask: was the report made in preparation of litigation? 

· Yes ( not admissible 

· For Criminal trials ( motivation might indicate something is testimonial if it was created for trial 
· Keogh v. Commissioner of Internal Revenue 

· D is on trial for tax evasion (he underreported the tips he received while working at a casino)
· Tips were pooled by all employees and divided evenly 

· Gov wants to introduce John Witlock’s (D’s casino coworker) diary

· Diary entries were made consistently every 2 weeks 

· Diary kept track of all his earnings (including tips) ( proof of D’s tips 
· Gov argues that it was a business record because Witlock regularly does this activity to keep track of his income 
· Witlock’s ex-wife was able to testify about the diary because she had personal knowledge about the record’s accuracy 

· Public Records 

· FRE 803(8) Public Records. A record or statement of a public office if:

· (A) it sets out:

· (i) the office’s activities;

· (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or

· Police reports are NOT admissible under this exception because of the confrontation clause
· (iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and

· Investigator is sifting info to create the report – not simply recording like in (ii); this information is essentially being adopted like in Rule 801 

· If it is a civil case ( admissible 

· Criminal case ( If document is offered by the gov against criminal D ( inadmissible (confrontation issue)

· If offered by the D ( admissible 

· (B) the opponent does not show that the source of information nor or other circumstances indicate a lack of trustworthiness.

· (9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in accordance with a legal duty.
· (10) Absence of a Public Record. Testimony — or a certification under Rule 902 — that a diligent search failed to disclose a public record or statement if:

· (A) the testimony or certification is admitted to prove that

· (i) the record or statement does not exist; or

· (ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and

· (B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.

· Public Records v. business records

· PR include anything made by a 

· Court clerk; police officer; gov officials who make reports

· Usually made by a public entity (rather than by a business or private individual)

· Matter need not be regularly recorded

· Factual findings under FRE 803(8)(A)(iii) may be obtained from someone not employed by agency & whose statement do not fit under hearsay exception

· No sifting of info – not adopting the statements being given by the 3rd party 

· Business Records 

· Must be regularly recorded as part of business activity

· Doctrine requires every link in chain of declarants to report pursuant to duty imposed by business maintaining record, or conform to some hearsay exception

· Hospital intake records 

· Nurse makes adds to medical history a statement made by a patient 

· Medical record would be admissible under this exception, but the statement by the patient (a 3rd party) would come in under 803(4), NOT the business records exception

· Police reports under the business records exception FRE 803(6) 

· Courts have held that there is a clear policy articulated in Rule 803(8) that also applies to FRE 803(6)

· Even if the business records exception seems applicable on its face, the policy behind FRE 803(8) requires exclusion of the records of law enforcement agencies when offered against the defendant in a criminal prosecution. 

· Prohibition primarily applies to prosecution

· Courts have held that police reports may be admitted as business records when offered against the prosecution (Weinstein on Evidence)

· Otherwise, police reports are NOT admissible because of the confrontation clause 

· Bullcoming v. New Mexico
· Caylor is the lab tech who tested Bullcoming’s blood for alcohol 

· Raises a confrontation issue because this is a forensic scientist who is preparing evidence/testimony for the purpose of using it at trial against the defendant (it is testimonial evidence) 

· Caylor did not testify at trial 

· Razatos’ (supervisor) testimony did not meet the requirements of the Confrontation Clause 

· Razatos would essentially just be testifying based on Caylor’s report 

· Can’t give proper details about the process itself (only Caylor can answer those questions)

· SCOTUS rejects NM’s reasoning that results were automated machine results

· If the results were an automatic (and Caylor was just reading the results), there would be no interpretation that would require Caylor to testify 

· SCOTUS goes as far as to say recording a result from a test would require testimony (as to the accuracy of what was recorded) 

· Substitute analyst could avoid a confrontation clause by retesting the test himself and testifying about the process himself 
· FRE 803(11-17);(22-23)

· Former Testimony

· All of the 804(b) exceptions are hearsay that is not excluded if the declarant is unavailable [as defined in 804(a)]

· Compare: 801(b)(1)(A) [prior inconsistent statements]

· 801 requires the declarant to be a witness at trial

· 804 requires the declarant to be unavailable 

· FRE 804 (a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

· (1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;

· (2) refuses to testify about the subject matter despite a court order to do so;

· (3) testifies to not remembering the subject matter;

· (4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or

· (5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:

· (A) the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or

· (B) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).

· But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
· FRE 804(b)(1) Former Testimony. Testimony that:

· (A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

· (B) is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
· Must determine if the current case is criminal or civil trial 

· Criminal case

· Did the party now opposing the testimony have an opportunity to question the witness at the prior trial? 

· No = inadmissible unless another exception applies

· Yes = Did the party now opposing have a similar motive to question the witness at the prior trial?

· Yes = Admissible 

· Civil Case

· Did the party now opposing the testimony (1) have a surrogate with a similarly weighty reason or interest (predecessor in interest) (2) who had an opportunity to question the witness at the prior trial 

· No = inadmissible unless another exception applies 

· Yes = Did the party now opposing have a similar motive to question the witness at the prior trial?

· Yes = Admissible 

· Civil cases are broader with the exception ( allow for a “predecessor in interest” 
· Crim cases = must be the same party in the previous case

· Volland-Goland v. City of Chicago 

· Excessive force case – V is charged with resisting arrest; acquitted and sues the police force 

· V dies before trial – sister continues the case 

· Issue = can V’s testimony from the criminal trial be used in the current case?

· Civil case – allows for a predecessor in interest 

· Relevant questions from previous trial = what happened? 

· Are the states interest the same in both cases?

· Crim = conviction

· Civil = avoiding liability 

· Not identical, but rule does not require the interest to be identical, only similar interest
· Here, similar enough because each interest relies on who did what and who was at fault 

· State is a predecessor in interest because they have a similar motive as the city which would have compelled them to do a rigorous cross-examination 
· Dying Declarations

· FRE 804(B)(2) Statement Under the Belief of Imminent Death. 
· In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
· Federal Rules do not require death ( requires a reasonable belief you are about to die
· Shepard v. US

· Declarant is unavailable ( dead 
· Evidence = “Dr Shepard [husband] poisoned me” ( statement made about the circumstances of her death 
· Homicide case

· Belief that death is imminent? 
· No – Ms. Shepard thought she might recover

· Evidence is inadmissible 
· Declarations against Interest 

· FRE 804(B)(3) Statement Against Interest. A statement that:
· (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and

· (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· Must be a statement against pecuniary, proprietary, or legal interest 
· Declarant must know that the statement was against their interest 
· Forfeiture

· FRE 804(b)(6) Statement Offered Against a Party That Wrongfully Caused the Declarant’s Unavailability. 
· A statement offered against a party that wrongfully caused — or acquiesced in wrongfully causing — the declarant’s unavailability as a witness, and did so intending that result [is not excluded by the rule against hearsay].
· Must be the purpose of the party objecting to the introduction of the statement to make the declarant unavailable to testify 
· If forfeiture applies ( confrontation will never bar the evidence 

· Giles v. CA
· Statement = “Giles grabbed Avie by the shirt, lifted her off the floor, and began to choke her…opened a folding knife, held it about three feet away from her, and threatened to kill her if he found her cheating on him”
· Absence ( Avie was killed by Giles 

· Intent?

· Not the proponent’s [the gov] intent to procure absence
· Not the defendant’s intent to procure absence 

· Statement is testimonial ( statement was made to police officer in response to domestic violence call 
· Admissible? No.

· Statement was testimonial ( Confrontation issue 
· D’s intent was not to make victim absent at trial (domestic abuse implies an intent to continue the style) ( 804(b)(6) Forfeiture exception is not invoked 
· Residual Exception

· ALMOST NEVER SHOULD APPLY (DON’T ARGUE THIS ON THE EXAM) 

· FRE 807

· No other hearsay exception under 803 or 804 
· (1) the statement is supported by sufficient guarantees of trustworthiness—after considering the totality of circumstances under which it was made and evidence, if any, corroborating the statement; and

· (2) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.

· (b) Notice. The statement is admissible only if the proponent gives an adverse party reasonable notice of the intent to offer the statement—including its substance and the declarant's name— so that the party has a fair opportunity to meet it. The notice must be provided in writing before the trial or hearing—or in any form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice.
· Analysis

· (1) The statement has equivalent circumstantial guarantee of trustworthiness

· (2) It is offered as evidence of a material fact

· (3) It is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

· (4) Admitting it will best serve the purposes of these rules and the interests of justice 

· (5) [from 807(b)] The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including declarant’s name and address, so that the party has a fair opportunity to meet it

· US v. Slatten 

· Statement = co-defendant’s statement that the co-defendant was the killer and that he shot in self defense

· Other guarantees of interest = three other witnesses testified that co-defendant fired the shots 

· Closest Rules

· 804(b)(3) – statement is not against interest because co-defendant is immunized 

· 803(6) – Not business record because declarant (co-defendant) not acting in the course of regular business

· Exceptional circumstances? 

· Statement made under immunity (suggest reliability)

· Other eyewitnesses

· However, still found guilty  

· No confrontation issue because it was evidence sought to be introduced by the defendant 
Physical Evidence

· Document analysis (3 factors to discuss) 

· (1) Authentication (FRE 901)

· Is the document what the proponent claims to be? 

· Sufficiency of the evidence standard 

· Required for document to be admissible

· (2) Best Evidence Rule (FRE 1001-1004; 1008)

· Remember: if the BER applies ( do the facts say the original was presented as evidence or was destroyed without bad faith? 

· If no ( inadmissible; testimony about the contents would also not be admissible, even if a hearsay exception applies 

· (3) Hearsay Analysis 

· Required if you want the jury to consider the contents of the document 

· If the hearsay rules apply ( BER likely applies because the contents are at issue without a witness with personal knowledge to testify

· Physical Evidence Authentication 
· FRE 901 – Authenticating or Identifying Evidence 
· (a) In General. To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.

· (b) Examples. The following are examples only — not a complete list — of evidence that satisfies the requirement:
· (1) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be.
· (2) Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
· (3) Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact.
· (4) Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
· (5) Opinion About a Voice. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker.
· (6) Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
· (A) a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
· (B) a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
· (7) Evidence About Public Records. Evidence that:
· (A) a document was recorded or filed in a public office as authorized by law; or
· (B) a purported public record or statement is from the office where items of this kind are kept.
· (8) Evidence About Ancient Documents or Data Compilations. For a document or data compilation, evidence that it:
· (A) is in a condition that creates no suspicion about its authenticity;
· (B) was in a place where, if authentic, it would likely be; and
· (C) is at least 20 years old when offered.
· (9) Evidence About a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
· (10) Methods Provided by a Statute or Rule. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.

· (b)(1) [Testimony of a witness with knowledge] is the main criteria; other examples are essentially just more specific spins 
· Main idea = if you want a piece of physical evidence (not the info on the document), you must authenticate it with witness testimony
· Witness can be anyone who can testify that the object is what the proponent claims it is

· Evidence will be admitted on condition that it is what the proponent claims it to be 

· Generally requires personal knowledge 
· Sufficiency of the evidence standard is used:  Could a reasonable juror conclude that the item is what the proponent claims it to be?
· Ways to authenticate

· The item has unique characteristics that are not shared by similar objects of the same type 

· Ex: if someone is sufficiently familiar with how someone signs their name, they could authenticate the signature

· Chain of custody (generally for generic items)
· Keeping a piece of evidence secured until trial 

· Can have many people in the chain, but all people involved must testify 

· Common challenges to authentication 

· Item is not sufficiently unique 

· Unique item, but person testifying is not the correct person to authenticate the item 

· Gap of chain of custody 
· Must be a significant gap to overcome authentication 

· Remember: authentication of documents only gets the object in, but not necessarily the content of the document 

· To get the jury to read the document, the text must be admissible as non-hearsay or an exception to hearsay 

· On an exam: will most likely have a document that has to be authenticated and then a hearsay analysis to get the content in 

· US v. Long
· Evidence = Document (contract)

· Authentication = witness who testifies she saw the document and read it at an airport

· Objection = witness was not party to the preparation of the contract

· Admissible? Yes.

· Admissible as document only (up to the jury to decide if it’s a real contract or not)
· Witness can authenticate that it is the document she read at the airport, which is sufficient 

· Not testifying that the document is a contract 

· Personal knowledge requirement is satisfied because the witness only needs to know if this is the same document she read at the airport 

· US v. Castro 

· Evidence = packets of methamphetamines 

· Authentication = witness claims they are the packets involved in the drug bust 

· Objection = break in chain of custody because technician who had key to vault did not testify 

· Admissible?  Yes

· So long as a reasonable juror could believe no one interfered with the packets, authentication was sufficient 

· US v. Grant

· Evidence = chemist’s testimony that contents of packets seized from D was heroin

· Authentication = witness claims packages contain heroin 

· Objection = improperly authenticated because of a break in chain of custody 

· Admissible? Yes

· But under 104(b) because not physical evidence 

· So long as a reasonable juror could believe no one interfered with packages 

· Digital Evidence 

· Detour – authenticating pictures

· When authenticating a picture, you COULD say it’s a unique photo (i.e., it’s a work of art), but more likely you are authenticating that the picture depicts what it is purported to depict 
· US v. Bertram

· Facts
· 5 doctors who ran a laboratory were convicted of healthcare fraud

· Gov’s evidence at trial included alleged email exchanges among the D, as well as some between the D and an employee who dealt with billing 

· D’s objection = authentication was not proper because the employee (Kris) who authenticated the emails had presumably never seen them before (lack of personal knowledge)
· Court rules that the authentication was proper because of the emails’ unique characteristics that the witness could recognize

· Could verify emails based on prior email exchanges with D

· Email addresses themselves contained identifying info (name of person, name of workplace, automatic, unique signature block) 
· FRE 902(11-14) – Self Authenticating evidence 

· (11) Certified Domestic Records of a Regularly Conducted Activity. The original or a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or another qualified person that complies with a federal statute or a rule prescribed by the Supreme Court. Before the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer the record — and must make the record and certification available for inspection — so that the party has a fair opportunity to challenge them.

· Essentially like a business record 
· (12) Certified Foreign Records of a Regularly Conducted Activity. In a civil case, the original or a copy of a foreign record that meets the requirements of Rule 902(11), modified as follows: the certification, rather than complying with a federal statute or Supreme Court rule, must be signed in a manner that, if falsely made, would subject the maker to a criminal penalty in the country where the certification is signed. The proponent must also meet the notice requirements of Rule 902(11).
· (13) Certified Records Generated by an Electronic Process or System. A record generated by an electronic process or system that produces an accurate result, as shown by a certification of a qualified person that complies with the certification requirements of Rule 902(11) or (12). The proponent must also meet the notice requirements of Rule 902(11).

· (14) Certified Data Copied from an Electronic Device, Storage Medium, or File. Data copied from an electronic device, storage medium, or file, if authenticated by a process of digital identification, as shown by a certification of a qualified person that complies with the certification requirements of Rule (902(11) or (12). The proponent also must meet the notice requirements of Rule 902 (11).

· US v. Vayner 

· Evidence = printout from “Russian Facebook” stating Azmadeuz is Zhitsov’s address on skype 
· Witness claims evidence is Alexander Zhiltsov’s profile 

· Objection = witness can only authenticate it as a page downloaded from the internet 

· Admissible?  No

· Insufficient evidence for a reasonable juror to conclude page was created by the D 

· Problem = Gov over-authenticates by claiming it is Vayner’s Russian Facebook page 

· Witness can only authenticate that it is a page they downloaded from the email (they don’t know if its his page or not) 

· Need to present more evidence than the page having the D’s name and picture 
· US v. Browne 

· Evidence = Facebook chat logs containing communications between “Billy Button” account and victims of sexual offenses 

· Witness testifies that “Billy Button” is Browne’s account and communications are between Browne and his victims

· Objection = business records fail to authenticate that Browne authored the Billy Button account
· Admissible?

· Not as self-authenticating business record 

· Certificate of authentication only applies to internal records, not who authored “outside” account 

· Yes – as a document

· Sufficient circumstantial evidence of authorship under 901

· 4 witnesses testified about the exchanges they had over Facebook 

· Browne made significant concession that served to link him to the Facebook conversations (i.e., that he owned the Billy Button account)

· Personal info that Browne confirmed on the stand was consistent with the personal details that “Button” interspersed throughout his own Facebook conversations with 4 victims 

· Gov supported the accuracy of the chat logs by obtaining them directly from Facebook and introducing a certificate attesting to their maintenance  by the company’s automated systems 
· On exam: can NOT explicitly say “person X can authenticate”; will need to look around the facts to see if someone might have personal knowledge & explain how that personal knowledge can authenticate 
· Best Evidence Rule 

· FRE 1001 
· An “original” of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. For electronically stored information, “original” means any printout — or other output readable by sight — if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it.
· FRE 1002 (BER itself)

· An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.

· FRE 1003

· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
· FRE 1004

· An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:

· (a) all the originals are lost or destroyed, and not by the proponent acting in bad faith;

· (b) an original cannot be obtained by any available judicial process;

· (c) the party against whom the original would be offered had control of the original; was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce it at the trial or hearing; or

· (d) the writing, recording, or photograph is not closely related to a controlling issue.
· FRE 1008 

· Ordinarily, the court determines whether the proponent has fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or photograph under Rule 1004 or 1005. But in a jury trial, the jury determines — in accordance with Rule 104(b) — any issue about whether:

· (a) an asserted writing, recording, or photograph ever existed;

· (b) another one produced at the trial or hearing is the original; or

· (c) other evidence of content accurately reflects the content.
· If what we’re worried about is proving the contents of some document ( need that document 

· If its hearsay ( need the document to prove

· Only applies to documents

· “Document” includes writings, recordings, and photographs 

· An “original” of a photo includes the negative or any print therefrom 

· If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately is an “original”

· A “duplicate” is a counterpart produced by the same impression as the original, or by means of photography, or by other equivalent techniques which accurately reproduces the original 

· Even if a recording is the “strongest” evidence, it may not be the “best” evidence

· So long as content of document is not in issue, it can be proved by relatively weak (but relevant) evidence 

· Can use document/recording to prove content of conversation 

· But, the BER would apply 

· Thus, the BER isn’t “produce the best evidence you have” rule; it is the “when content is at issue, provide me with originals” rule 

· Approach

· The evidence is a document or recording offered to prove the terms or contents of some legally integrated document 

· The document is an original/duplicate ( BER satisfied 

· Document is a copy (secondary form of duplication)

· Copy could be a handwritten copy, a recording, etc.

· Original has been lost/destroyed w/o bad faith ( copy is admissible

· Original has been lost/destroyed WITH bad faith ( BER requires original or duplicate 

· The evidence is a document or recording offered to prove the contents of a conversation 

· Witness was present during the conversation ( BER not applicable

· Witness was not present during the conversation

· The document is an original ( BER satisfied 

· Document is a copy

· Original lost/destroyed w/o bad faith ( secondary evidence admissible

· Original lost/destroyed in bad faith ( BER requires original or duplicate 

· If there is a witness that perceived what the document is conveying ( BER doesn’t apply 
· A lack of a percipient witness = hearsay ( need the original to prove what the hearsay content is 

· Three major exceptions

· FRE 1003 “Photocopy exception” – photocopies of documents may be produced instead of the original

· US v. Stockton – photograph of document may be substituted for original document in same manner as photocopy 

· Issue = wanted the contents of the documents and the person testifying didn’t have PK of the contents (they relied on the photos to learn the contents)

· However, photographs are sufficient duplicates ( BER satisfied 

· FRE 1004:  Original is unavailable, through no fault of the party seeking to prove its content 

· US v. Standing Soldier – document was lost (without bad faith) ( secondary evidence was admissible 

· FRE 1006:  Exception for summaries of “voluminous” records that cannot be conveniently presented in court
Opinions
· The rules of evidence distinguish between two major types of opinion evidence: Lay opinion and expert opinion 

· Lay opinion must ALWAYS be based on personal experience (personal perceptions)

· Experts need not have perceived 

· Lay Opinions

· FRE 701 – Opinion Testimony by Lay witness (non-expert)

· Testimony in the form of an opinion is limited to one that is:

· Rationally based on the witness’s perception (personal knowledge)

· Must have actually seen the fact they are testifying to
· But, can respond to a hypothetical (answer is not evidence)
· Helpful to clearly understanding the witness’s testimony or to determining a fact in issue

· Not based on scientific, technical, or other specialized knowledge within the scope of 702 
· Virgin Islands v. Knight

· Fact perceived = Knight never pointed the gun at the victim and never threatened to shoot victim 

· Opinion = Knight fired the gun accidently

· Helpful? YES!
· Provides greater clarity when difficult to articulate all the facts contributing to the opinion

· Requires expertise? No. 

· US v. Ayala-Pizzaro

· Fact perceived = two men on a street corner, one cocking a gun

· Opinion = existence and operation of drug distribution points and how heroin is normally packaged

· Helpful? Yes

· Enables jury to understand what officers saw

· Requires Expertise? No

· Anyone could observe and obtain drugs from a distribution point and see how the drugs were packaged, which is what the officer had done

· Officer said he based his opinion on what he observed, NOT any special training or experience he had 

· Expert Opinion 

· FRE 702 – Testimony by Expert Witness 

· A witness who is qualified as an expert by knowledge, skill, experience, training, or education 

· May testify in the form of an opinion or otherwise if:

· The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue 

· The testimony is based on sufficient facts or data

· The testimony is the product or reliable principles and methods; and

· The expert has reliably applied the principles and methods to the facts of the case 

· Testimony that goes beyond everyday knowledge and requires special knowledge to give 

· Must demonstrate that the person possesses the relevant skill or expertise before they can testify 
· FRE 704 – Opinion on an Ultimate Issue

· In general – an opinion is not objectionable just because it embraces an ultimate issue

· Exception:  In a criminal case, an expert witness must not state an opinion about whether the D did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense 

· The expert can say the D is suffering from a mental condition, but cannot make an opinion about whether that condition satisfies an element of the crime or defense  

· I.e., a witness may give their opinion on whether the person was negligent or not 

· Ultimate issue = what are the elements of the crime/claim?

· US v. Freeman

· Fact perceived = recordings of telephone calls from D and co-Ds 

· Opinion = voice and nickname identifications to substantive interpretations of the meaning of various statements contained in telephone calls

· Helpful? No

· Either substitutes own opinion for jury’s or relies on facts not before the jury ( likely to mislead the jury 

· Requires expert? Yes

· If relying on facts not before the jury 

· Marten Transport LTD v. Plattform Advertising, Inc.

· Opinion

· Turnover and costs of hiring drivers

· Advertising by carriers for drivers, including online advertising 

· Search engine optimization

· The relationship between a carrier and its advertising agency

· Expertise = consultant with experience in the transportation industry, including experience recruiting truck drivers

· Helpful? 

· Not for search-engine evidence – Expert had no expertise in computer search algorithms, which was the subject of his testimony 

· Expert’s testimony was not admissible because he was not a qualified expert witness about the relevant subject area 

· FRE 703 – Basis of Expert’s Opinion Testimony

· An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. 

· If experts in the particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. 

· But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.
· Data from outside the court

· If the underlying evidence was inadmissible, the expert’s opinion having read that inadmissible evidence is still admissible

· I.e., an autopsy report is inadmissible; a dr testifying that in their opinion, the victim died of a heart attack would be admissible 

· Underlying data (that is normally inadmissible) could come in to check the expert’s witness 

· I.e., the inadmissible autopsy report could be introduced to show the Dr.’s reasoning and the PV ought weighs the PD

· Would NOT be able to consider it for the truth of the matter asserted (would be given a limiting instruction) 

· Williams v. Illinois
· Problem = person who did the testing did not testify at trial 

· Alito says the DNA report was not hearsay because it was essentially a hypothetical 

· “if this swab was taken from the victim, would the person identified from the profile be the perpetrator?”

· Expert testimony is presented as opinion

· Experts may base their opinions on the underlying hearsay testimony of others

· Question was whether DNA from Cellmark lab matched the DNA profile of a person (defendant) in the State’s database

· Expert based opinion upon assumption that Cellmark’s sample was the one collected by the police, and that the process of testing and the result were accurate

· Assumption is not offered for its truth, but as “hypothetical” assumption (“If this sample was taken from the victim, then …”)

· Proponent must introduce other evidence to substantiate evidence that forms basis of expert’s opinion

· Experts can be cross-examined about their opinions at trial

· Alternative theory 

· The report was sought…for the purpose of finding a rapist who was on the loose.”

· This seems to be an emergency exception argument, and so the report is non-testimonial

· The idea is that the report is forwards-looking not backwards-looking

· The report was not sought for the purpose of obtaining evidence to be used against the defendant

· The defendant was not even under suspicion at the time

· Is this persuasive?

· The fact that this defendant was not identified does not preclude the evidence being collected for use at trial against some defendant

· In other words, the point of collecting the evidence was for a future criminal prosecution
· Daubert Revolution

· Factors

· Expert qualifications

· Judge Holds 104(a) hearing 

· Was the method subject to peer review?

· Has a known or potential rate of error?
· Has been generally accepted by the general scientific community?

· Reason and methodology (should be objective)

· What are the standards usually applied in the field? 

· Reliable? 
· Kumho Tire Co. v. Carmichael 

· Expert came up with a method that said that “at least 2 symptoms must be present to reveal over deflection”

· Compare normal method ( separation can be caused by over deflection or defect ( not caused by over deflection ( defect caused separation

· Central problem = Carlson’s evaluation of “significance” was insufficiently objective

· Takeaway: Daubert test is applied to the expert’s training and experience; because the methodology was too subjective ( ignored his own test; evidence is not admissible 

· Expert Analysis (Yes = go to next question; no = inadmissible)
· (1) Is witness an expert? 

· (2) Will the testimony be helpful to the jury?
· (3) Does the witness propose to testify to specialized scientific knowledge?
· (4) is the testimony trustworthy as measured by appropriate scientific standards?

· Reasoning and methodology 

· Testable by other experts

· Peer reviewed 

· Low Error Rate

· General acceptance in the field 

· (5) Scientifically valid? (See factors above) 
· (6) Properly applied to facts? 

· Yes = admissible 

· Social Science Evidence 

· Approach

· (1) does testimony describe counter-intuitive features of some person’s conduct or a witness’s ability to perceive? 

· No = likely inadmissible under 702 because it is unhelpful

· (2) Does the testimony seek to provide general educative info for the jury? 
· No ( does the testimony estimate the likelihood this witness would behave or believe in this way?

· Yes = likely inadmissible because unhelpful; takes decision out of the jury’s hands

· No = if its not particular testimony about this witness, nor general educative testimony, apply Daubert factors

· Yes ( is the testimony based on empirical studies

· No = likely inadmissible unless some other grounds for reliability

· Yes ( does the testimony describe specific ways in which people generally behave or misperceive in response to particular stimuli?
· Yes ( likely admissible

· No ( likely not admissible 

· Three types of social science

· Eyewitness testimony

· Child molestation

· State v. Salazar 

· Expert explained how children perceive sexual abuse

· Admissible because “cold” expert can educate jury about general scientific principles applicable to the case 

· Battered Woman Syndrome

· US v. Lopez

· Expert provided context to the jury regarding her fear of her abusor 

· Admissible ( lay testimony inadequately explains the behavior of a battered person 

· Generally, courts view social sciences differently than other scientific expert testimony ( want to explain behaviors, NOT to weigh witness/party’s credibility or guilt 

· Reflects the difference in the court’s view of social science evidence v. other scientific evidence 
