
Evidence Final Outline
Date: 01/18/2022
Class: 1
Topic: Introduction; Overview; Trial Process
Assigned Reading(s): CB 1—22, 623—24; FRE 1101, 1102, 1105, 1106, 606, 611, 614, 615, 103; Handout #1
Cases:
4 Rules of Evidence:
1. To ensure that the case proceeds in an orderly and efficient manner by admitting only evidence that is relevant; 
2. To have accurate decision making by admitting evidence that is reliable;
3. Where appropriate, to implement substantive policy that reflects societal judgments regarding the use of certain facts as evidence at trial; and 
4. To assist in the orderly presentation of evidence, which serves to protect the parties’ rights under the Constitution and common law.
Purposes of the Rules of Evidence (Broad):
1. Don’t trust juries 100%;
2. We want to aim for accurate fact-finding;
3. We want to aim for expeditious control of the trial;
4. Substantive policy reasons.
Concerns About the Rules of Evidence:
1. We are artificially limiting the information at trial; 
2. Sides may fight over technicalities;
3. There may be no longer a search for the truth;
4. There may be too much uniformity;
· (ex) A murder case is different from fraud. 
5. There may be too much attention on efficiency.
The judge is responsible for “keeping things on track.” 
We DO NOT want to grade the judge.
· “Abuse of discretion” standard
Motion in Limine: The usual mechanism for obtaining a pretrial evidentiary ruling as to whether a particular piece of evidence is to be admitted or excluded at trial.
FRE 1101: the rules apply to criminal and civil trials. 
· They do NOT apply to 
· Preliminary questions of fact;
· Preliminary question means an issue, including an issue raised as a defense, which is not an object of the proceedings but which the court must decide in order to determine whether to grant all or part of the relief requested.
· Grand jury;
· Miscellaneous proceedings (sentencing, bail hearings, etc.)
FRE 102. Interpreting the FRE (Purpose): the purpose of the rules is to administer every proceeding fairly, eliminate unjustifiable expense/delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination. 
Types of Evidence:
1. Real/Tangible Evidence;
2. Documents;
3. Witness Testimony; 
4. Demonstrative Evidence.
· (ex) Charts, videos, etc. 
Other examples of things that could be evidence include a witness’ demeanor (how they look/act), stipulations, judicial notices, post-verdict statements (only for a certain type of proceeding). 
Evidence does NOT include statements/questions of counsel or what jurors see in a courtroom off the stand. 
What Happens @ Trial: pretrial motions → jury selection → opening statement (plaintiff/prosecution goes first) → presentation of proof (plaintiff/prosecution goes first) → defense (could be cross-examination) → rebuttal/surrebuttal → closing arguments (prosecutors go last because they have the burden) → jury instructions → deliberations → verdict
FRE 104: the judge decides admissibility.
Types of Jury Instructions: 
· Preliminary instructions;
· Curative instructions: the judge tells the jurors to disregard what they just heard;
· Limiting instructions;
· Presumptions
· (ex) “Remember, the defendant is innocent until proven guilty.” 
· Closing instructions.
Making the Record: important to have an accurate record in case of an appeal. 
· Proffers: “Here is the evidence I would like to present and why . . .”
The appellate court reviews evidentiary rulings at the end of the case. 
Witness Testimony
FRE 611. Controlling Mode & Order of Presentation: 
· (a): the court controls the mode and order of interrogating witnesses;
· (b): controlling the scope of the (cross) examination → limited to the subject matter of the direct examination and matters affecting the credibility of the witness. 
Direct Examination: CANNOT ask leading questions, but rather have to ask open-ended questions.
· Cannot feed answers into the witness’ mouth. 
· Do NOT suggest the answer.
Cross Examination: CAN ask leading questions here. 
· CANNOT ask questions beyond the scope of the direct examination unless it goes to the witness’ credibility. 
Leading Question Example: “Did the defendant put a gun in your face and ask you for your money?”
· Can use leading questions for an adverse/hostile witness. 
· (ex) Domestic violence victims
Non-Leading Question Example: “What happened at the store?”
FRE 614. Court Calling Witnesses: usually doesn’t happen anymore as we have gone to the full adversarial system. 
FRE 615. Sequestration of Witnesses: witnesses are typically NOT allowed to listen to other witnesses’ testimony. 
· Exceptions: party who is a natural person; officer/employee of a party; essential person (case agent, expert); person authorized to be present (potentially victims)
· Important to note that FRE 615 does NOT prevent witnesses from reading other witnesses’ trial testimony or speaking to other witnesses. 
Closing Arguments: based on evidence but NOT evidence itself. 
Evidential Standard: 
· Criminal → Beyond a Reasonable Doubt
· Civil → By Preponderance of the Evidence
· Civil Fraud → By Clear & Convincing Evidence
Types of Evidentiary Errors Judges May Make:
· Harmless errors;
· Reversible errors: if it affected the judgment;
· Plain error: party fails to object, but everyone basically knows it’s wrong;
· Constitutional error: violation of constitutional rights in a criminal case.
· (ex) Judge makes the defendant take the stand. 
FRE 103. Preserving Objections: must preserve the objections → (1) timely (made before the witness answers the question) and (2) specific (made on a specific ground).
If the judge sustains the objection, the answer is NOT permitted.
· If the judge overrules the objection, an answer is allowed.
The GOAL of evidence is to treat people fairly and to get it right. 
______________________________________________________
Date: 01/23/2022
Class: 2
Topic: Relevance, Generally
Assigned Reading(s): CB 23—52; FRE 401, 402, 403, 104, 106; Handout #2
Cases: Langenbau v. Med-Trans Corp.; Old Chief v. U.S.; Beech Aircraft Corp. v. Rainey; U.S. v. Vallejos; People v. Collins
Relevance 
What are we trying to figure out and what do we need to make a decision? 
· Err on the expansive side (less strict)—we want the jury to get the “full flavor.”
FRE 401 Logical Relevance: evidence is relevant if 
(a) It has ANY tendency to make a fact more or less probable than it would be without the evidence; and 
· Apply a very low threshold. 
(b) The fact is of consequence in determining the action. 
· Is the evidence material at all? 
Approach: 
1. FRE 401: Is the evidence relevant? 
· Probably have to determine the issues in the case. 
2. FRE 403: Does unfair prejudice outweigh the probative value? 
· The burden is on the party that wants to keep the evidence out. 
FRE 402: all relevant evidence is admissible; evidence which is NOT relevant is NOT admissible. 
· Cal. § 350 is the same. 
Probative Evidence: evidence that tends to establish a point for which it was offered. 
Material Evidence: evidence that bears issue in the case. 
Probativeness or Materiality make evidence relevant.
· (ex) “The ground is wet.”
· Probative of the fact that it had been raining. 
· Material if this was an accident case, not a fraud one.
What is the issue we are trying to prove and how does the evidence help prove that aspect?
· Levenson’s FNs will have elements of a crime for exams. 
There is NO rule distinguishing direct & circumstantial evidence.  
Direct Evidence: necessarily proves the point for which it was offered. 
· (ex) Video of the murder; confession
Circumstantial Evidence: think of it as a piece of the puzzle.
· Just as relevant as direct.
· You need to make the distinction yourself. 
· (ex) The Defendant lied about where he was the night of the murder. 
Induction: drawing inferences from generalizations.
· The conclusions do NOT necessarily follow from the underlying premises, but they are supported. 
· (ex) X looks like 2, Z looks like 2 → X looks like Z
Open Questions (No Real Dispute): evidence can still be relevant even if it is undisputed by the other party. 
· The evidence here can add some flavor. 
· Contrast with Cal. § 210: relevant evidence has to be a disputed fact.
· If it is NOT disputed → NOT relevant in California. 
FRE 403 Pragmatic Relevance: the court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice; confusing the issues; misleading the jury; undue delay; waste of time; needlessly presenting the cumulative evidence.
· Unfair prejudice is evidence that tends to encourage the jury to find guilt from improper reasoning.
· When the evidence has an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one.
· The judge limiting admissibility can be a solution that reaches both sides’ desires partially.
· (ex) Court can give limiting instructions. 
· Limits the prejudicial impact and increases the probative value.
· (ex) “That picture can only come in black-in-white.”
Cases: 
· Langenbau v. Med-Trans Corp.: FRE 403 → “Where the plaintiffs have identified only vaguely the issues on which a view of the wreckage might be probative, the jurors would likely be confused or misled about the purpose of viewing the wreckage and would likely give undue weight to evidence involving so much time, logistical difficulties, and travel outside of the courtroom.”
· The plaintiffs want the jury to be able to view the wreckage.
· Med-Trans (defendant) argues that the disputed areas of fact in this case involve piloting and procedures, on which a view of the wreckage has slight, if any, relevance, and certainly no more probative value than the expert testimony and other evidence that can be presented in the courtroom. 
· This sort of viewing might also encourage a damages award on the improper basis of an emotional response. 
· Old Chief v. U.S.: FRE 403 → worried about unfair prejudice. 
· We don’t want a situation where the jury is generalizing a defendant’s earlier bad act into bad character and taking that as raising the odds that he did the later bad act now charged. 
· Here, the risk of unfair prejudice substantially outweighs the probative value of the full record of conviction.
· Although the name/nature of the prior offense may have been technically relevant, it addressed no detail in the definition of the prior conviction element that would not have been covered by the stipulation/admission. 
· A stipulation might make the probative value of evidence decrease. 
· You would have less of an argument of why you need this evidence in a relevant, probative way. 
· Dissent: Here, the jury is likely to be confused and questioning the secrecy.
FRE 104(a) Conditional Relevancy: the judge may conditionally admit evidence. 
· Judge has to decide that more likely than not, the evidence will be admissible. 
· Generally, admissibility is decided by a preponderance of the evidence.
· Because we want judges to have the maximum flexibility in the order of the presentation of evidence, evidence may be admitted even though its relevance is conditioned on other evidence. 
FRE 106 Rule of Completeness: the adverse party may require introduction of any other part of the statement that in fairness ought to be considered at the time. 
· This helps avoid misleading statements and helps paint the full picture. 
· Designed to prevent a distortion of the evidence presented to the court.
· Applies to a writing or recorded statement. 
· Does NOT allow self-serving comments. 
· We do NOT want the defendant making self-serving comments without taking the stand.
Cases: 
· Beech Aircraft Corp. v. Rainey: Rule 106 → when a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it. 
· Rainey (spouse and Navy flight instructor) testified as to his own investigative report upon cross-examine, but was objected to when his counsel proceeded to ask questions about that report.
· U.S. v. Vallejos: If the complete statement does not serve to correct a misleading impression in the edited statement that is created by taking something out of context, the rule of completeness will NOT be applied to admit the full statement. 
· Vallejos likely wanted this in to humanize him in front of the jury.
· V admitted to officers that he was responsible for child porn and voluntarily gave the officers an audio and video recorded statement to that effect. 
· Here, the redacted statement was not misleading and therefore the Rule of Completeness does NOT require admission of the full statement into evidence. 
Probabilistic Evidence: statistical evidence that will allegedly show that there was a high probability that things occurred as alleged.
· A mathematical approach to decision-making. 
Cases: 
· People v. Collins: Failed to answer: “Of the admittedly few such couples, which one, if any, was guilty of committing this robbery?” 
· There were fundamental, prejudicial errors to the prosecutor’s method:
· The testimony itself lacked an adequate foundation both in evidence and statistical theory;
· Also, there was inadequate proof of the statistical independence of the six factors. 
· (ex) A man with a mustache could have driven a yellow car. 
· The testimony distracted the jury from its proper and requisite function of weighing the evidence on the issue of guilt;
· Tough to decipher between relevant fact and inapplicable theory. 
· The odds of two people meeting these characteristics says nothing about whether these two defendants committed the charged robbery.
______________________________________________________
Date: 01/24/2022
Class: 3
Topic: Character Evidence, Generally
Assigned Reading(s): CB 53—76; FRE 404, 405; Cal. §§ 1100—02; Handout #3
Cases: World Wide Ass’n of Specialty Programs v. Pure, Inc.; U.S. v. Angelini; U.S. v. Abrahamson; U.S. v. Keiser; U.S. v. Brown
Character Evidence: Suggests that because a person has done something before, they are the type of person who does such things and hence is more likely to have done it again.
· We want to judge people on what they do, NOT who they are/have been.
· (ex) People change.
General Rule—Civil Cases: Character evidence when offered to prove behavior in a specific incident is generally NOT admissible in civil cases unless those cases involve sexual assault or child molestation, or character is an element of a claim or defense. 
· EXCEPTIONS: (1) defamation; (2) negligent entrustment; (3) child custody; and (4) wrongful death
· FRE 405(b): when a person’s character trait is an essential element of the claim or defense. 
· Can use specific instances here. 
· FRE 404(a)(3): character of a witness for credibility. 
General Rule—Criminal Cases: NO character evidence allowed EXCEPT when the defendant opens the door. 
· EXCEPTIONS:
· FRE 404(a)(2)(A): the defendant’s good character;
· Mercy Rule: The defendant, not the prosecutor, has the option of opening the door to character evidence by presenting evidence on pertinent traits.
· “I want the jury to know I’m not a bad person.”
· FRE 404(a)(2)(B): the victim’s character;
· This is often used when the defendant is claiming self-defense. 
· Prosecutors can attack the defendant's character on that same trait. 
· Prosecutors can rebut what the defendant said. 
· FRE 404(a)(2)(C): homicide self-defense → “the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.” 
· Here, the door can be opened without the defendant calling in character witnesses but instead calling other types of evidence. 
· This applies to ANY evidence that the victim is the first aggressor. 
· NOTE: the prosecutor CANNOT offer negative evidence of that same trait of the defendant. 
· The door was not opened for this.
FRE 404(a)(2): the character trait offered by the accused has to be pertinent. 
· The prosecution can rebut that same character trait. 
· Pertinent means material/relevant.
Cases: 
· World Wide Ass’n of Specialty Programs v. Pure, Inc.: Defamation falls into one of the exceptions where character evidence is allowed to be introduced. 
· The potential for prejudice and confusion was not so substantial that the DC abused its discretion in allowing these media accounts. 
· Useful to know whether Scheff’s statements were based on reasonable belief. 
· Media reports balanced each other out—there were good ones too.
· Scheff created burner accounts online to trash competitors, including many affiliated with WW. 
· Also, recommended to other parents not to enroll in WW. 
FRE 405(a) Form of Character Evidence:
· Reputation: what other people say about “X”
· Opinion: what a witness says about “X”
· Specific Acts → generally, NOT allowed (unless on cross examination).
· If the prosecution introduces specific acts, there needs to be good-faith belief that those acts are true/occurred.
· FRE 405(b): can also be used if the trait or character is an essential element of the charge or claim. 
· Entrapment: the DEFENDANT can use specific acts to show that they were predisposed
. 
Cases: 
· U.S. v. Angelini: Evidence that Angelini was law abiding would tend to make it less likely that he would knowingly break the law.
· A was convicted of possessing with intent to distribute and distributing a controlled substance.
· A wanted to introduce character witnesses that he was law-abiding, but was denied by the DC from doing so. 
· U.S. v. Abrahamson: L.W.’s alleged violent nature is NOT an essential element of Defendant’s charges or his claim of self-defense → can’t use specific instances; can use opinion/reputation evidence. 
· Surrounds a motion in limine to limit reference and examination into the victim’s alleged prior acts or violence.
· Defendant was charged with assault with intent to commit murder and assault resulting in serious bodily injury after stabbing L.W. (victim). 
· “In a crime of assault, a "victim's violent nature is not essential to a successful claim of self-defense," meaning that only opinion or reputation evidence is admissible.”
· U.S. v. Keiser: Can’t be a specific act. Under the Federal Rules of Evidence, only reputation or opinion evidence is proper to show that the victim of an assault had a propensity toward violence.
· Ronald said he saw one of them had a gun, and thought they were going to kill his brother. So he shot in their direction and hit Romero. 
· Defense wanted to introduce evidence of a specific instance where Romero showed signs of anger and craziness in the lobby during the trial, but the Court sustained the prosecution’s objection. 
· Keiser wanted to introduce evidence of Romero’s character traits of anger and violence.  
· Keiser’s claim of self-defense neither rises nor falls on his success in proving that Romero has a penchant for violent outbursts → can’t use specific acts based on the “essential element” exception either. 
· U.S. v. Brown: Character evidence encompasses evidence of a defendant’s prior commendations and awards. 
· However commendations themselves are arguably neither opinion nor reputation testimony and accordingly are more akin to specific instances of conduct which may only be offered in cases in which character of a trait or character of a person is an essential element of a charge, claim, or defense.
· Defendants were police officers charged with obstruction of justice and making false statements. 
· This implicates the truth and veracity of Defendants, and therefore they may offer character evidence with respect to these character traits. 
The party calling the character witness is limited. The party testing the character witness can use specific instances. 
______________________________________________________
Date: 01/30/2022
Class: 4
Topic: Character Evidence, Rape Shield Laws
Assigned Reading(s): CB 88—103; FRE 412, 413, 414, 415; Cal. §§ 782—83, 1106, 1108—09; Handout #3
Cases: Olden v. Kentucky; Wilson v. City of Des Moines; U.S. v. Schaffer
FRE 404(a)(2)(B) Character of Crime Victim: allows the character of the victim to come into play if offered by the accused.
· MUST be reputation or opinion evidence.
The character of the victim can be offered by the prosecutor to (1) rebut what the defendant presented.
· MUST be reputation or opinion evidence.
The character of the defendant can be attacked by the prosecutor.
· HAS to be the same trait. 
· MUST be reputation or opinion evidence.
Specific Instances can only come in on cross-examinations here. 
Character Evidence in Homicide Cases
FRE 404(a)(2)(C) Character Evidence in Homicide Cases: if the defendant introduces ANY evidence/insinuation that the victim is the first aggressor → the prosecution can introduce evidence that the victim was peaceful. 
· Evidence can be questions from the defense/prosecution. 
· Is the defense insinuating that the defendant acted in self-defense (and that the victim was at fault here)? 
· Has to be reputation or opinion evidence. 
Roadmap for Character Evidence: 
1. Is this a civil or criminal case?
2. Who’s calling the evidence in? 
· Defendant?
· Prosecution? 
3. What is the form of evidence? 
· Reputation?
· Opinion? 
· Specific instance?
Character in Sex Offense Cases
FRE 412 Rape Shield Law (Victim)—Criminal Cases: generally, in rape or sexual assault cases, reputation or opinion evidence of past sexual behavior of victim is not admissible
EXCEPTIONS: 
· Past sexual behavior with others to show semen or injury;
· Who caused the injuries? 
· Past sexual behavior with accused to show consent;
· Defendant is likely to argue that they had been having sex, so they thought it was okay.
· It has to center around the victim and the defendants’ sexual behavior together, not any other partners of the victim. 
· Not determinative, but likely relevant. 
· Constitutionally required.
· There has to be a very specific explanation for the motive. 
FRE 413, 414, 415 Defendant: we will allow propensity evidence relating to the defendant. The door doesn’t have to be opened by the defendant here. 
· FRE 413: Similar Crimes in Sexual Assault Cases
· Defendants can be put on for propensity evidence here. 
· FRE 414: Similar Crimes in Child Molestation Cases
· Defendants can be put on for propensity evidence here. 
· FRE 415: Similar Acts in Civil Cases involving Sexual Assault or Child Molestation
· Defendants can be put on for propensity evidence here. 
Reminder: generally, the victim’s character is off-limits!
Cases: 
· Olden v. Kentucky:
· Was evidence of Matthews’ extramarital affair with Russell admissible to show why she made up a story about the rape?
· YES! → Testimony regarding Matthews’ affair was critical to show motive for her to lie.  Not allowing the defense to ask about it violated D’s right to confront key witnesses (6th Amendment).
· The scenario has to be super specific about why she made up the story. 
· Making up the story “for money” probably isn’t strong enough. 
An in-camera hearing is held to determine what evidence will be admissible surrounding this subject. 
FRE 412 Rape Shield Law—Civil Cases: evidence is admissible if the probative value is substantially greater than the harm to the victim or unfair prejudice to any party. 
· “Reverse 403”
· The victim’s reputation is only admissible IF the victim placed it in controversy. 
· Not limited to the circumstances listed under “Criminal Cases.”
Sexual Misconduct: generally NOT admissible (of the victim).
· (ex) sexual history; sexual practices; sexual identity; marital status or history; mode of dress; dating habits; sexual innuendos, flirting; viewing of pornography and sexual fantasies; etc. 
Cases: 
· Wilson v. City of Des Moines: the probative value substantially outweighed any unfair prejudice that it might have produced.
· Wilson wants to exclude certain testimony about her conduct using Rule 412—specifically, that she made sexually vulgar comments. 
· “Highly probative of whether alleged harassment was unwelcome.”
· Key to harassment claims is whether the conduct was unwelcome. 
· Evidence of an alleged victim’s particular behavior in the workplace may be probative of welcomeness. 
· The employer seeks to introduce evidence that plaintiff regularly engaged in sexual banter in the workplace, to prove that the conduct she complains of was not “unwelcome.”
· If this was a criminal case, this wouldn’t come in. But here, this is a civil case. 
Procedures for FRE 412: for civil or criminal cases
· Give 14 days notice;
· In camera hearing;
· Apart from the audience/jury, usually in chambers. 
· Victim has the right to be heard;
· Record of hearing is sealed.
Cases: 
· U.S. v. Schaffer: FRE 413 renders evidence of prior sexual assaults presumptively admissible in a federal prosecution for sexual assault.
· Defendant is charged with enticing a minor to engage in illegal sexual activity.  
· The prosecutor seeks to admit evidence that the defendant engaged in two prior sexual assaults of minors to show his propensity to engage in such acts.
· Schaffer's prior acts demonstrating his sexual interest in minor females are extremely relevant to the question of his intent here. 

· This is particularly so because of the similarities between the conduct shown on the videos and Schaffer's alleged conduct with Jane Doe.
______________________________________________________
Date: 02/1/2022
Class: 5
Topic: Character Evidence, Other Similar Acts Evidence; Habit Evidence
Assigned Reading(s): CB 76—88; FRE 404(b), 406; Cal. 1101(b), 1105; Handout #4
Cases: U.S. v. Byers; Huddleston v. U.S.
Other Acts
FRE 404(b) Using Prior Acts NOT for Propensity Purposes: generally, prior acts are NOT allowed for propensity, but may be admissible to show
· Motive;
· Opportunity;
· Intent;
· Preparation;
· Plan;
· Knowledge;
· Modus Operandi / Identity;
· Absence of mistake.
You have to brief the court ahead of time about what the evidence is and why it should be allowed. 
· The Court has extremely broad discretion.
· Pretrial notice in criminal cases is required. 
· REMEMBER, FRE 403 still applies!
The other act does NOT necessarily need to take place before the incident.
ASK: “Why are we using this other act?”
The defendant can do a reverse 403 and show the other acts of somebody else to show they (rather than the defendant) committed the crime. 
Cases: 
· Huddleston v. U.S.: Similar act evidence is only relevant if the jury can reasonably conclude that the act occurred and that the defendant was the actor.
· Prosecution need only prove that D committed a prior act by a preponderance of the evidence. 
· Sufficient evidence should be admitted if there is sufficient evidence to support a finding by the jury that the defendant committed the similar act. 
· Judge decides this. 
Methods of Proving Prior Acts: only need a preponderance of the evidence.
· Judge decides if it is used for permissible purposes. 
· Jury decides if there was the prior act. 
Res Gestae: this was in the nature of the transaction.
· “Part of the thing”
· Other acts that are “part and parcel” of this crime. 
· (ex) “I’ll handle this sale the same way I handled the last 5 cocaine transactions for you.” 
Cases: 
· U.S. v. Byers: The district court reasoned the Coleman evidence was relevant to establish identity in light of the similarities between the Coleman shooting and the Haynes murder.
· Prosecution seeks to introduce evidence, under FRE 404(b), that defendant killed Coleman in a similar manner as the way in which Haynes was killed.
· This evidence showed Byers had previously been at the murder scene.
· Also highlighted similarities between the two murders. 
· FRE 404(b): Specific acts should not be used solely to prove a defendant’s bad character (unless on a cross), but can be admissible for other purposes, such as proof of intent, motive, opportunity, preparation, plan, knowledge, identity, or absence of mistake or accident.
· Has to be relevant to an issue other than character (like identity or motive) and 
· The probative value of the evidence must not be substantially outweighed by its prejudicial effect.
What is the degree of similarity required for each type of proper purpose?: Identity → distinctive marks; Plan or preparation → concurrence of common factors; Motive, opportunity, intent, knowledge, absence of mistake → sufficient similarity
Approach for Other Acts:
1. Is there a similar act before or after the incident?
2. What is the 404(b) purpose implicated?
· (ex) Motive? Preparation? MO?
· CAN’T just be for propensity. 
3. FRE 403 → is it unfairly prejudicial? 
4. Has the party asked for a limiting instruction? 
· If the party does, they usually get it. 
· (ex) “This is only offered for motive, etc.”
______________________________________________________
Date: 02/6/2022
Class: 6
Topic: Limits on Evidence for Policy Reasons
Assigned Reading(s): CB 105—33; FRE 407—11; Handout #5
Cases: Sandoval v. Ritz Developers; Tuer v. McDonald; Pierce v. F.R. Tripler & Co.; U.S.v. Mezzanato
Habit & Routine Practice
FRE 406 Habit; Routine Practice: habit evidence or evidence of an organization’s routine practice is admissible. 
· Cannot be an isolated act; has to be something that is regularly done. 
Habit: a person’s or entity’s regular response to a repeated specific situation.
· Relevant factors include:
· How specific is the conduct?
· How frequently does it occur?
· How often does the person or entity deviate from that conduct?
· Can its regularity be confirmed? 
· This is NOT an absolute requirement. 
· Habit evidence is more focused and probative than character evidence. 
· An individual habit is admissible if there is a sufficient foundation. 
· It needs to be specific and routine. 
· If the witness just met the defendant, there probably isn’t a sufficient foundation there for habit evidence. 
Organizational Habits: the rule allows for this. There does NOT need to be eyewitnesses. 
· It does NOT cover industry practices—this would be too broad. 
Limits on Evidence for Policy Reasons
These rules focus on categories that essentially say that evidence is logically relevant. 
FRE 407 Subsequent Remedial Measures: changes and improvements made after an injury or harm are NOT admissible to show negligence or product defect or a need for a warning. 
· We need 
· Remedial measure(s) after an injury/harm and 
· The measure is offered to prove negligence, culpable conduct, defect in design, or need for warning/instruction.
·  Has to be a change/improvement made AFTER the accident. 
Cases: 
· Sandoval v. Ritz Developers: evidence is inadmissible as subsequent remedial measure under FRE 407.
· Plaintiff seeks to introduce evidence that the defendant's employees put “ice melt” on the sidewalk after the accident. The trial court excluded the evidence under FRE 407.
· Tuer v. McDonald: Feasibility is NOT an issue here—arguing that a party chose not to perform a certain action because of the risk involved is different than arguing that a party did NOT perform a task because it was physically unable to actually accomplish the task.
· Standard procedure of the hospital at the time was to discontinue Heparin 3–4 hours prior to surgery to reduce the risk of excessive bleeding. 
· Tuer wants to introduce evidence that after Mr. T’s case, the defendants changed their surgical procedures and stopped their practice of discontinuing the drug Heparin to patients with Mr. T’s condition before surgery. 
· Impeachment → again, balancing of the risks. 

· Would have been different if McDonald said, “It would have been unsafe to restart Mr. T’s heparin” after Mr. T’s surgery was postponed.
Exceptions to FRE 407: 
· Impeachment: the evidence MUST be offered to directly contradict the testimony of a witness at the proceeding. 
· (ex) “We would never change that design.” 
· Other controverted issues, such as 
· Feasibility of Precautionary Measures: this exception can only be used when the defendant disputes whether the precautionary measures could have been taken before the accident, not whether they should have been taken.
· Ownership or Control
Product Liability Cases: 
· Federal: subsequent remedial measures are inadmissible;
· CA State: subsequent remedial measures are admissible. 
· Erie Doctrine Situations (for product liability cases): 
· Procedural Rule → Federal Rule applies;
· Substantive Rule → State Rule applies.
FRE 408 Settlement Negotiations: generally prohibits admission of compromises or conduct during settlement negotiations as evidence if the case is NOT ultimately resolved and proceeds to trial.
· Civil: settlement offers and settlements are NOT admissible to prove a claim. 
· We want to encourage settlements. 
· EXCEPTIONS: 
· (a)(2): in a criminal case, conduct or statements made during negotiations of a related civil case with the government;
· A defendant’s statements during a discussion over a civil settlement is admissible in a parallel criminal case. 
· (b): witness bias, to negate undue delay, or to show efforts to obstruct a criminal investigation. 
· (ex: undue delay) The other side claims that you waited too long to bring the lawsuit and now the case is stale. You can bring evidence showing that you spent the last “X” amount of years trying to negotiate a settlement with them. 
· REQUIREMENTS: 
1. Has to be a disputed claim.
· Generally, disputes begin with demand letters. 
· (ex) the rule would NOT apply right when you hit someone with your car.
2. Offers to settle, offers to accept settlement, compromise negotiations.
· Use “in an effort to settle” language.
3. Evidence offered to prove or disprove a disputed claim, amount of claim, or impeach a party. 
· (ex of impeach) A witness gets on the stand and says, “I didn’t cause the accident!”
· “Didn’t you offer to pay the other side?”
Cases: 
· Pierce v. F.R. Tripler & Co.: Evidence that demonstrates a failure to mitigate damages goes to the amount of the claim and thus, if the offer was made in the course of compromise negotiations, it is barred under Rule 408. 
· Where a party is represented by counsel, threatens litigation and has initiated the first administrative steps in that litigation, any offer made between attorneys will be presumed to be an offer within the scope of Rule 408. 
· Burden is on the party seeking to admit the evidence to show that the offer was NOT an attempt to compromise the claim. 
· Pierce is suing for age discrimination and failure to promote him to a manager’s position. 
· Triplin offered Pierce another position at another subsidiary, but Pierce declined.
FRE 409 Offers to Pay Medical & Similar Expenses: Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is NOT admissible to prove liability for the injury. 
· Covers payments, NOT statements. 
· Does NOT 
· Have to be a dispute;
· Have to be a formal claim;
· Cover commentary, but DOES cover the offer to pay. 
· REQUIREMENTS: paying/offering to pay for the medical expenses. 
· NOTE: this does NOT cover admissions of liability or sympathy, so be careful. 
· California does cover admissions of sympathy. 
FRE 410 Pleas, Plea Bargaining, & Plea Agreements: for FRE 410 to protect a defendant, the plea discussions must be between the defense and prosecutor. 
· CAN’T use: 
· Withdrawn guilty plea,
· Nolo contendere plea (no contest plea; not admitting anything),
· Rule 11 statement (how you do a guilty plea),
· Plea discussions with the prosecuting attorney.
· ADMISSIBLE IF: 
· Defendant introduces part of the plea discussion or 
· For a perjury or false statement charge. 
· If the defendant is later charged with perjury or false statement for statements he made under oath, on the record, and with counsel present, the defendant’s statements during the plea colloquy or in plea discussions that did not lead to a plea agreement may be admitted. 
· REQUIREMENTS: (1) Evidence of one of the 4 things listed in “CAN’T use” section and (2) cannot be used against the defendant in a civil or criminal case. 
· Discussions with law enforcement officers are NOT protected by the rule. 
· Even IF officers suggest they can help the defendant get a deal.
· Prosecutors can require waiver of FRE 410 for plea deal (see U.S.v. Mezzanato).
Cal. Evidence Code § 1153: guilty pleas that are withdrawn are still covered, BUT plea discussions are NOT. 
Cases: 
· U.S.v. Mezzanato: Absent some affirmative indication that the agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of the plea-statement Rules is valid and enforceable. 
· The best way to encourage settlement is to permit the interested parties to enter into knowing and voluntary negotiations without any arbitrary limits on their bargaining chips.
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FRE 411 Liability Insurance: NOT admissible to show negligence—excludes evidence that a person was or was not insured to prove whether the person acted negligently or otherwise wrongfully.
· CAN use this to show ownership or bias. 
· We want to encourage people to get insurance. 
· REQUIREMENTS: (1) evidence that the defendant was or was not insured and (2) used to prove negligence or that defendant acted wrongfully. 
Hearsay & Non-Hearsay Purposes
FRE 802 Hearsay: beware of second-hand information. Hearsay evidence is inadmissible UNLESS there is an exception under the rules. The basic concept is that you CAN’T use out-of-court statements to prove a case. 
Hearsay (Specific Definition): (1) “out-of-court” (2) “statement” (3) “offered for the truth asserted” 
Constitutional Issues: only have to worry about this in criminal cases. 
· 6th Amendment right to confrontation.
· Only the defendant has this. 
A statement that (1) the declarant does not make while testifying at the current trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted in the statement.
· Is the statement relevant only if it’s true?
FRE 801(c) Hearsay: is a statement that 
(1) The declarant does NOT make while testifying at the current trial or hearing; and 
(2) A party offers evidence to prove the truth of the matter asserted in the statement. 
1. Is the evidence a statement made by a declarant other than while testifying at the current trial or hearing? In other words, is it an out-of-court statement?
2. If YES, is that out-of-court statement being offered to prove the truth of the matter asserted in that statement? In other words, is the statement relevant only if it is true? 
Hearsay Analysis:
1. Is this a statement under the hearsay rules?
2. What is the statement being offered to prove?
“Out-of-Court”: made out of court by either the witness or another person. 
· Can be oral or written.
· Could also be assertive conduct. 
Declarant: the person who made the out-of-court statement. 
· MUST be a person. 
· Machines and animals DON’T make statements. 
· NOTE: be careful with computers though, as people may input information into them which might consider them to be a “person” under the rules. 
· Is it just someone else’s words? 
Cases: 
· U.S. v. Washington: the raw data was generated by a machine and is NOT a statement. Machines are NOT declarants. Therefore, NOT hearsay. 
· The prosecutor seeks to introduce the “raw data” generated by the “headspace gas chromatography” machine into which the defendant's blood sample had been placed.
· Based on data created by machines, W tested positive for phencyclidine. 
Statement: oral assertion, written assertion, or non-verbal conduct (but only if intended as an assertion).
· Assertive Conduct: intended as an assertion.
· (ex) Nodding, thumbs up, winking, coded signal, etc. 
· Therefore, ONLY hearsay if it was intended to be an assertion. 
· Only intended assertions have credibility risks. 
· Analyze: 
· The motivation to use the conduct;
· How planned the conduct was;
· How much of an incentive was there to distort? 
Cases: 
· U.S. v. Zenni: are the contents of the calls “statements” regarding the status of the defendant's place of business as a gambling hall? → NO! It’s just placing bets. 
· The prosecutor seeks to introduce evidence that, while police were executing a search warrant at the defendant's place of business, multiple people called and asked to place bets.
· The utterances of the bettors phoning their bets in were nonassertive verbal conduct.
· The language is NOT an assertion on its face, and it is obvious these persons did NOT intend to make an assertion about the fact sought to be proved or anything else.
Non-Complaints as Assertions: introducing evidence that no one else complained or died. 
· Perhaps if you sent a questionnaire ASKING if the person had any problems with the hotel and failed to respond. 
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· Step #2: Offered for a Hearsay Purpose?: is the statement being offered for the truth of the matter asserted or for another purpose? 
· Are there other reasons why this statement is relevant other than its truth? → If YES, then it is NOT hearsay. 
Sometimes, statements are offered, NOT because their assertions are necessarily true, but simply because they were said. If a statement has relevance to a case simply because it was said, it is nonhearsay.
Non-Hearsay Purposes: when a statement is NOT offered for the truth of the matter asserted. 
· Verbal Acts: the words have independent legal significance. 
· This nonhearsay provision often comes up in the prosecution of crimes that can be proved by words alone, or where the use of words as a threat is a crucial element of the crime. 
· (ex) solicitation, extortion, bookmaking, fraud, conspiracy, etc.
· Arises in civil cases when the words have independent legal significance.
· (ex) contract cases, gift cases, harassment cases, and defamation cases. 
· The words are legally operative facts. 
· Effect on the Listener or Reader (Notice): it doesn’t really matter whether what they were told was true—what matters is that they were told it!
· Ask if there was notice.
· Offered to show that the defendant was put on notice or warned of something important to the case. 
· Pay attention to what the statement is being offered for!
· Used to Impeach: A witness’s prior out-of-court statement may be used to impeach the witness’s credibility if that prior statement contradicts the witness’s in-court testimony.
· Here, we don’t necessarily care which one is truthful. 
· Prior Inconsistent Statement: can always use a statement to impeach. 
· BUT, if we need the truth of the prior statement, under FEDERAL rules, that statement must be under oath and made at a prior trial, hearing, proceeding or deposition.
· Under STATE rules, we just need any prior statement. 
· For non-hearsay purposes, we don’t care which statement is true. What we care about is that the witness changed their story.
· Circumstantial Evidence of Declarant’s State of Mind;
· Statement being offered to prove that the declarant might be a little “off.”
· State of mind of the declarant has to also be at issue in the case (like in a will proceeding).
· (ex) The statement is NOT hearsay because it is NOT offered to prove that the deceased was really Napoleon, but that he was incompetent to write his will. 
· Verbal Objects: offered only as a symbol or identifier of an object. 
· The burden is on the proponent of the evidence to articulate the non hearsay purpose for which the evidence is being used. 
· (ex) tattoos; branded sweatshirts; etc. 
· Used for identification purposes.
· (ex) “The robber wore Mickey Mouse ears.”
· Other Statements Relevant Because they were Uttered.

· Circumstantial evidence of memory or belief;
· If a statement is being offered ONLY to show that the declarant had a specific memory of events or circumstances, NOT that what they said about those events or circumstances was true, it is NOT hearsay.
· It is only allowed when the out-of-court declarant provides such specific details that can be linked to other evidence in the case that the statement itself shows the witness must have a specific belief or memory of the events. 
· Lying: a statement is NOT hearsay if it is introduced to show the falsity of what is being said, instead of the truth of what is being asserted. 
· Willingness to say;
· Questions;
· Hearsay can be inserted into a question. 
· Putting other statements in context. 
Cases: 
· Hanson v. Johnson: This was a verbal act with independent legal significance. This is how you deliver goods.
· Plaintiff seeks to introduce the tenant's statement to the landlord, while pointing to specific “cribs” of corn, “here is your share for this year’s corn; this belongs to you, [landlord].”
· The words aid in giving legal significance to the conduct of the parties. 
· There could be no division without words or gestures identifying the respective shares. 
· This was a fact to be shown in the chain of proof of title. 
· Garner v. State: Words have legal significance as a request to buy drugs. The making of a wager or the purchase of a drug, legally or illegally, is a form of contract. There is offer and acceptance. 
· The prosecutor seeks to introduce evidence that, while the defendant was being booked, his cell phone rang and, when an officer answered the phone, the person on the other line asked, “Can I get a 40?” (which is a slang request to obtain cocaine).
· This established a consequential fact: Garner was in possession of a phone called by a person who requested to purchase cocaine.
· State v. Muller: The testimony regarding the brother’s “warning” was not offered to prove that overloading the power system on a grow house will cause a fire, but rather to show the effect of the statement on Muller’s motive for wanting the brothers killed.
· Statement being offered to show the effect the words had on people. 
· U.S. v. Lay: impeachment purposes → NOT hearsay.
· Lay apparently would have testified about statements made by B after his arrest which were inconsistent with his trial testimony.
· Such statements are NOT offered to prove the truth of the matter asserted, but instead to cast doubt on the trial testimony in light of the inconsistency. 
· People v. Turner: Here, Scott’s ID of the location of the robberies and murders at the Torrance airport, and inquiries regarding why and how defendant shot the victims, gave context to defendant’s statements and tethered them to the crimes at issue in this case.
· Scott’s statements put into context what the defendant Turner was saying.  
Indirect Hearsay: Hearsay that is embedded in the question or narrative and, by answering the question, the witness will be testifying to hearsay information. Here, the parties are trying to sneak in hearsay. 
· Need to listen/read carefully and really determine how the witness knows the information. 
· (ex) “After talking with the informant, I focused the investigation on the defendant.” 
· Are they just recounting what someone else said? 
Cases: 
· State v. Pratt: Allen’s testimony that Defendant was the driver based on “statements” made by Ms. Reeves was indirect hearsay.
· Defendant is charged with driving under the influence and being a habitual motor vehicle offender.
· At trial, the prosecutor asked a state trooper, “Was the defendant driving?” After the trooper replied, “Yes” and was asked “What was that conclusion based on?,” the trooper responded, “Statements told to me by [the passenger in the car].”
· Here, the trooper is relaying back what the passenger said.
Hearsay within Hearsay: when a statement contains multiple layers of hearsay. 
· There MUST be an exception for each level of hearsay. 
· Often seen in documents (business records, statements in records, company reports, etc.). 
Cases: 
· Nair v. Columbus State Cmty. College: Plaintiff is correct that the document contains a considerable amount of hearsay within hearsay, such as reports of what other faculty and staff members said about Plaintiff that does NOT fall within any of the hearsay exceptions.
· Plaintiff sues a community college for discrimination on the basis of national origin.
· The college seeks to justify its actions toward plaintiff as being warranted due to a long list of misconduct by plaintiff.  For support, the college seeks to introduce exhibits that contain the statements of other faculty members about plaintiffs’ conduct.
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FRE 801(d) Categories of “NOT Hearsay”:
· Prior Statements of a Testifying Witness:
· Prior inconsistent statements;
· Prior consistent statements;
· Prior identifications.
· “Admissions” of an Adverse Party:
· Statements made by the adverse party;
· Statements adopted by the adverse party;
· Statements authorized by the adverse party;
· Statements made by the adverse party’s employees and agents;
· Statements made by the adverse party’s co-conspirators.
FRE 613 Procedural Requirement: this applies to ALL prior inconsistent statements. 
(a) Need NOT show the statement to the witness before asking about it BUT must have it available to show the opposing counsel if needed. 
(b) If you are asking about a prior inconsistent statement, the witness needs to have an opportunity to explain or deny it. 
When is a Witness Subject to Cross-Examination?: very minimal requirement—the witness need NOT actually remember the event so long as there is SOME recollection of making the prior statement. 
Prior Inconsistent Statement: (1) inconsistent with testimony (2) given under oath (3) at a trial, hearing, deposition, or “prior proceeding.” Also needs to be (4) subject to cross-examination (currently about the inconsistencies). 
· Inconsistent: can include notable omissions or feigned memory. 
· NOTE: witness did NOT have to be subject to cross-examination at the prior proceeding. 
· Prior Proceedings: 
· Looking for formality—whether there is a transcript—something more than just statements outside the courtroom. 
· Station-house interviews and affidavits are NOT prior proceedings. 
· Do NOT have to be subject to cross-examination.
Cases: 
· U.S. v. Iglesias: where a witness demonstrates a manifest reluctance to testify and forgets certain facts at trial, this testimony can be inconsistent.
· Although S testified freely at the suppression hearing, he changed course at trial, apparently because he had second thoughts about the propriety of his cooperation with the government.
· 2 days before I’s trial began, the government called S as a witness at the suppression hearing, where S testified under oath that he had bought meth from I once or twice.
· U.S. v. Dietrich: Thomas’ prior statement did not occur during a trial, hearing, deposition, or other proceeding for purposes of Rule 801(d)(1)(A) → it was an interview at her home.
· The prosecutor seeks to admit Thomas’s prior statement to Secret Service agents where, during an interview, she said that the defendant had asked her to pass off $10,000 in counterfeit bills.
· This was more like a police interrogation. 
Compare with Cal. § 1235: ALL prior inconsistent statements are admissible as substantive evidence even if not under oath or in a prior proceeding. 
Cases: 
· People v. Briggs: YES in California; NO under FRE → Inconsistency in effect, rather than contradiction in express terms, is the test for admitting a witness’s prior statement, and the same principle governs the case of the forgetful witness.
· Defendant is charged with inflicting corporal injury on his live-in girlfriend.
· At trial, the prosecutor calls the girlfriend to testify about the abuse.  She denies all abuse, and denies telling anyone else that defendant beat her up.
· The prosecutor seeks to admit the testimony of the girlfriend’s adult daughter and police, who would say that girlfriend told them in conversations that the defendant had beat her up.
· As long as there is a reasonable basis in the record for concluding that the witness’s “I don’t remember” statements are evasive and untruthful, admission of his or her prior statements is proper.
· Karen could recall other events, but not speaking to Officer Matthews. 
NOTE: Under FRE rules, all prior inconsistent statements may be used for impeachment purposes, regardless of whether they were under oath/in a prior formal proceeding. 
Prior Consistent Statement: (1) subject to cross-examination concerning the statement; (2) consistent with current testimony; (3) offered to either (i) rebut the charge of recent fabrication or (ii) rehabilitate the credibility of a witness when attacked on another ground. 
· (4) Prior consistent statements MUST be made before motive to fabricate. 
If you are just using the prior consistent statement to rehabilitate, you just want to use that statement to show that you were not influenced by recent events. 
· The rule now allows for prior consistent statements to be substantive evidence regardless of when they were made as long as it tends to rebut the specific kind of attack on the witness’s credibility.
Compare with Cal. §§ 1235 & 791: prior consistent statements are admissible if:
· An inconsistent statement has already been admitted to attack credibility; or 
· A prior consistent statement was made before the motive to fabricate. 
Cases: 
· Tome v. U.S.: The Rule permits the introduction of a declarant’s out-of-court statements to rebut a charge of recent fabrication or improper influence or motive only when those statements were made before the charged recent fabrication or improper influence or motive. 
· D accused girl of lying about abuse; suggested motivated by desire to live with mother
Prior Statements of Identification: an identification of a person can be offered by someone other than the person who made the ID so long as the perceiving person is available for cross-examination. 
1. Subject to cross-examination concerning the statement;
2. Statement of identification.
· Think line-ups, photo-spreads, mugshot IDs, etc. 
Can be testified to by the witness or established through the testimony of a 3rd party (likely a law enforcement officer) who witnessed the prior identification. 
Voice identifications are also sufficient. 
Cases: 
· U.S. v. Kaquatosh: The 2 witnesses should just testify → they aren’t claiming memory loss or amnesia. The witness's ID was more of an accusation than an identification. 
· The prosecutor seeks to call police officers to testify that two people—Freeman and Waupoose—saw the assault and told the officers that the defendant was the assailant.
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Admissions
FRE 801(d)(2) Admissibility of Admissions: (1) a party’s statement (2) offered against the party. 
· The key to admissions is that a party does NOT get to use their own statements—only the other side can use YOUR statements (likely against you). 
· Need NOT
· Have first-hand knowledge;
· Be “against interest” (“I didn’t mean to do it”);
· Be specific intent (“I’m sorry, it was all my fault”);
· California treats this differently → in civil cases, statements of sympathy are inadmissible; but statements of fault are. 
· Be in specific form—can be oral, written or conduct statements. 
· In instances where the speaker is drunk, minor, etc., this can still be used (be wary of FRE 403 here).
· But statements made while asleep or unconscious are generally inadmissible. 
FRE 801(d)(2)(A) Representative Capacity: statement offered against a party by an individual in an individual or representative capacity. 
· (ex) Trustee, guardian, executor, etc.
Guilty Pleas ARE an admission, BUT No lo Contedere is NOT an admission. 
Confessions: are considered admissions. 
· Does NOT need to be a full confession. 
· Silence as Admission: if after Miranda rights → silence CANNOT be used as an admission. 
· Before Miranda rights are read → silence is admissible as an admission. 
Spillover Effect: 
· Civil Cases: admissions can only be used against the person who said it.
· Limiting instructions suffice. 
· Criminal Cases: limiting instructions do NOT suffice. 
· CANNOT use one defendant’s confession against another defendant, even if a special jury instruction is given. 
· This creates a Confrontation Clause issue. 
Cases: 
· Bruton v. U.S.: Because of the substantial risk that the jury, despite instructions to the contrary, looked to the incriminating extrajudicial statements in determining Bruton’s guilt, admission of Evans’ confession in this joint trial violated Bruton’s right of cross-examination secured by the Confrontation Clause of the 6th Amendment.
· Co-defendant confessed to police that he and the defendant were involved in the crime.
· This prejudice CANNOT be dispelled by cross-examination if the co-defendant does NOT take the stand. 
FRE 801(d)(2)(B) Adoptive Admissions: “a statement is not hearsay if the statement is offered against an opposing party and (B) is one the party manifested that it adopted or belief to be true”
· Tacit Admission/Adoptive When Silent: given all the circumstances, would you have expected the party to promptly deny the statement? 
· Factors include: 
· Did the party hear the statement? 
· Did the party have an opportunity to respond?
· Did the party fail to respond?
· Requirements: (1) Party manifested that it adopted or believed a statement made by another person; and (2) the statement is offered against that party.
· Tacit Adoption is enough. 
· The judge decides whether the “adopter” adopted the statement—the standard is by a preponderance of the evidence. 
Cases: 
· Mann v. Regan: this was a tacit admission → this would have elicited either a denial or an explanation as to the prior incident.
· Plaintiff sues defendant for injuries sustained when defendant’s dog (Sam) unexpectedly bit her in the cheek.
· When explaining what happened, the daughter said, “Well, mom, you know he bit you.”
· The defendant didn’t respond nor deny the statement. 
· People v. Colon: If the defendant was NOT at fault for this turn of events, one would expect him to protest to the gang leadership—who were demanding an explanation—that he was not one of the people who had beaten an innocent man to death, thereby leading to the extreme police presence on the street. 
· The prosecutor seeks to admit the testimony of Kates (a member of defendant’s gang) that, at a gang meeting of six people after the killing, two other gang members told everyone that the two of them and defendant “just kept beating the guy until he stopped moving”; that defendant was present at the meeting; and that defendant did not dispute the gang members’ description of the beating.
· Defendant also heard the statement—there were only six people there in the living room, standing a couple of feet apart. 
· This is questionable as discussed in class [given the circumstances]. 
FRE 801(d)(2)(C) Authorized Statements: “was made by a person whom the party authorized to make a statement on the subject” 
· Think about agency.
Requirements: (1) a statement was made by someone a party authorized to speak on that subject; and (2) the statement is offered against that party.
Cases: 
· Bonds v. Dautovic: As an agent and person authorized to make statements on behalf of the City, which it appears Bradshaw is, her opinion regarding the appropriateness of the use of the ASP batons has substantial probative value with respect to plaintiffs’ excessive use of force claims against the officers in their official capacity.
· Plaintiffs sued the City for assault and violation of their civil rights after two police officers struck them repeatedly with batons.
· A statement by a party, related to behavior or beliefs that, if believed, could satisfy at least one element of a claim against the party, will not only qualify as a party-opponent statement, it will also be relevant. 
FRE 801(d)(2)(D) Employee/Agent Admissions: 
1. Statement made by party’s agent or employee;
· Does NOT apply to an independent contractor. 
· However, these statements can be adopted by the employer. 
· This applies to everyone (outside ICs) who works for the company. 
· Usually does NOT apply to government employees. 
2. Matter within scope of agency or employment;
· The judge ultimately decides this. 
· Applies to statements made both in and out of the workplace;
· There does NOT have to be personal knowledge;
· There must be some connection between the subject matter of the employee’s or agent’s statement and the employee’s or agent’s duties. 
3. Made during the existence of the relationship;
· Does NOT apply to statements made AFTER the employee is gone. 
· Avoids statements made by disgruntled employees. 
4. Statement offered against that party.
Cases: 
· Mahlandt v. Wild Canid Survival & Research Center, Inc.: Poos direct statements are admissible → he was an agent for WCSRC and concerned a matter within the scope of his agency. 
· Employer statements cannot be used against the employee. It only works in one direction (employees can say things that bind the employer). 
· None of the conditions of 801(d)(2) cover the claim that minutes of a corporate board meeting can be used against a non-attending, non-participating employee of that corporation. Therefore, this evidence is NOT admissible.
The statement MUST be considered but does NOT ITSELF establish the declarant’s authority under [subsection “C”]; the existence or scope of the relationship under [subsection “D”]; or the existence of the conspiracy or participation in it under [subsection “E”].
· Probably need a little more, such as employment records, employee’s statements, etc. 
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FRE 801(d)(2)(E) Co-Conspirator Statements: 
· Conspiracy: two or more people who agree to commit an offense. 
· First-hand knowledge is NOT required.
· Being charged with conspiracy is NOT required. 
· As long as the facts tend to show the conspiracy. 
Requirements:
1. A statement was made by a party’s coconspirator;
2. The statement was made during the course of the conspiracy;
3. The statement was made in furtherance of the conspiracy; and 
4. The statement is offered against that party.
Special Requirement: we have to prove that the statement was made as part of the conspiracy.
Statement by Co-Conspirator: can use the statement to decide whether there was a conspiracy/co-conspirator. 
· Applies to both criminal and civil cases. 
· Can be through (1) “James” Hearings or by (2) Conditionally admitting statements.
· James Hearings: hearing outside the presence of the jury used to show if there was a conspiracy and whether the evidence in question is used in furtherance of the conspiracy. 
Statement During Conspiracy: can be made before ALL conspirators join but has to be AFTER some conspiracy was created. 
· ALL co-conspirator statements that have been made AFTER the conspiracy has begun CAN be used against ALL conspirators, regardless of when they joined the conspiracy.
· Does NOT apply to statements after a co-conspirator withdraws, though.   
Cases: 
· Bourjaily v. U.S.: the statement can be used to determine conspiracy and the scope of it, but it is NOT enough → leads to the two options of (1) James Hearing or (2) admitting conditionally. Here, the statements were clearly in furtherance of the conspiracy in that they helped to set up the defendant with Greathouse so he could purchase cocaine.
· Preponderance of the evidence standard used for these. 
· Greathouse & Lonardo agreed that the sale would take place in a designated hotel parking lot, and Lonardo would transfer the drug from G’s car to the “friend” (Bourjaily), who would be waiting in the parking lot in his own car. 
· The government introduced, over B’s objections, Lonardo’s telephone statements regarding the participation of the “friend” in the transaction.
Hearsay Exceptions [FRE 803(1)—(3)
These are situations where we DON’T make the person who made the statement come in (even if they are available) and testify because we think these statements are reliable enough. 
FRE 803(1) Present Sense Impression: [the following is excluded from the hearsay rule] a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.  
· This is almost guaranteed first-hand information. 
Requirements: 
1. Timing: made while the event or condition is occurring or immediately thereafter. 
· A slight lapse in time may be okay. Ultimately, this is left to the judge’s discretion. 
· (ex) Think about the difference between “I’m seeing” and “I saw.” 
2. Content: describing the event or condition the declarant is perceiving.
Important to note that the event does NOT need to be startling.
Under Cal. § 1241, the present sense impression needs to be of the declarant’s OWN conduct.
· The impression has to be happening to you. 
· The defendant MUST be the participant in the events.
Cases: 
· U.S.v. Earley: the spontaneity of the statement in relation to the telephone call attests to its trustworthiness—the victim was still in the moment. 
· Earley was convicted for his participation in the November 1979 larceny from a bank in Iowa and the killing of Dawn and Dan Kriegel in connection therewith. 
· Immediately after hanging up the phone, Dawn said to her mother, while Whisenand stood next to her, “Oh, Mom, what am I going to do? That sounded just like Butch.”
· U.S. v. Lovato: Although statements about the shooting and suspects are interspersed throughout the call, the 911 caller made the statements in a discrete period without any break, interruption, or intervening event.
· Defendant is charged with being a felon in possession of a firearm after he was arrested after jumping out of a Honda after it slowed down.
· The prosecutor seeks to admit the statements of a motorist (caught on the tape of a 911 call) reporting that someone inside the Honda was shooting at other cars as the motorist was following them for 5-6 minutes on the road.
FRE 803(2) Excited Utterance: [the following is excluded from the hearsay rule] a statement relating to a startling event or condition made while the declarant was under the stress or excitement caused by the event or condition. 
· The timing is much more broad here—was the declarant still under stress/excitement? 
· Participation is NOT required.
· Spontaneity is the key factor. 
Statements made when the out-of-court declarant is under the stress of an exciting event, even when that declarant is available to testify, are admissible under the “excited utterance” exception on the theory that the stress of excitement “produces utterances free of conscious fabrication.” 
Requirements:
(1) A startling event or condition occurred;
· Can use the statement to determine whether the event/condition was startling. 
· Applies to BOTH good and bad events.
· The prerequisite is satisfied if the event is startling enough to produce a nervous excitement and render the utterance spontaneous and unreflecting. 
(2) The statement relates to the startling event or condition; and 
· Can even apply to things immediately before the event. 
(3) The statement was made while the declarant was under the stress of excitement caused by the startling event or condition. (232)
· Factors include:
· How much time has lapsed since the event?
· Was the declarant a bystander or participant? 
· What is the age and condition of the declarant?
· Was the statement in the declarant’s self-interest? 
· How exciting was the event? 
Cal. § 1240 is similar. 
1. Made spontaneously while under the stress of the excitement and 
2. The event or condition is perceived by the declarant.
Cases: 
· U.S. v. Graves: yes, under the excited utterance exception.
· The prosecutor seeks to introduce the statement that the defendant's girlfriend made to a responding officer.  The officer arrived and, after observing the girlfriend to be shaking and crying, asked, “What’s going on here?”  The girlfriend told the officer that the defendant had accosted her 20 minutes earlier with a shotgun and then fired off five shots (but not at her).
· Mitchell v. Target Corp.: The evidence suggests that the man was acting in a calm, reflective, and deliberate fashion when he assisted Mitchell. 
· Plaintiffs seek to admit the statement of an anonymous man who came to wife’s aid within 30 seconds of her falling and screaming and who, while aggravated, told her, “I just went up there and told them my wife nearly slipped here.”
· Here, the record canNOT support the conclusion that the man’s statements were made while under the stress or excitement of that event or condition, not from reflection.
______________________________________________________
Date: 02/27/2022
Class: 12
Topic: FRE 803 Hearsay Exceptions—Past Recollection Recorded, Business Records, Public Records
Assigned Reading(s): CB 254—76; FRE 803(3)-(7); Handout #10
Cases: U.S. v. Kootswatewa; U.S. v. Kortright; Lewis v. Baker; Keogh v. Commissioner; U.S. v. Collins
FRE 803(3) State of Mind Exceptions: [the following is excluded from the hearsay rule] the declarant’s then existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but NOT including a statement of memory/belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
· Important to think about if a statement is an admission, SOM, or both. 
Requirements: 
1. Describing the existing state of mind, emotion, or physical condition;
· Has to be a current or forward-looking statement (unless it involves a will).
2. The declarant’s state of mind is at issue. 
· (ex) In a murder case against the defendant, the victim’s state of mind is NOT at issue. 
· Examples of when a victim’s state of mind is at issue: extortion (have to prove the victim was intimidated) and self-defense claim in a murder. 
Common Uses:
· Then existing physical conditions;
· Then existing mental/emotional condition;
· State of mind to prove future conduct;
· Beliefs to show terms of a will.
· This can be backwards-looking. 
Cases:
· Mutual Life Insurance Co. v. Hillmon: State of mind to show current or future action is allowed. 
· The letters in question would be evidence that could help show that Walters had the intention of going with Hillmon → more probable that he did go with Hillmon and that the body found was his. 
· The existence of a particular intention in a certain person at a certain time being a material fact to be proved, evidence that he expressed that intention at that time is as direct evidence of the fact, as his own testimony that he then had that intention would be.
· U.S. v. Pheaster: When hearsay evidence concerns the declarant’s statement of his intention to do something with another person, the Hillmon doctrine requires that the trier of fact infer from the state of mind of the declarant the probability of a particular act not only by the declarant but also by the other person.
· Can be used to prove Angelo’s actions, but courts will generally want additional evidence of the meeting. 
· The victim’s state of mind is relevant here because it goes to show the victim’s behavior, NOT how/what they were feeling. 
· Francine Gomes identified the defendant as Angelo and said that when Larry picked her up that evening, he said he was going to meet Angelo at Sambo’s North at 9:30 to pick up a free pound of marijuana.
· She also said this had happened before with Angelo.
· Mr. Sendejas testified that when Larry left the table, he said he was going to meet Angelo and he’d be right back.
Beware of fact-laden statements → the explanation for why the declarant has that state of mind does NOT come in through the hearsay exception. 
· (ex) “I’m sad because . . .”
State of Mind Roadmap: 
1. Is that person’s state of mind or physical condition relevant?
2. Is the statement of the current mental state or is it to show future conduct (not backward looking)?
3. Is the statement fact-laden?
4. Is there a “will” exception?
FRE 803(4) Statement to Physicians: a statement
(a) Made for—and reasonably pertinent to—medical diagnosis or treatment; and
· The judge will decide this.
(b) Describes medical history; past or present symptoms; the inception of the symptoms/injury; or their general cause. 
There is NOTHING in the rule that limits it to when the declarant is unavailable. 
Requirements: 
1. Purpose of medical diagnosis or treatment;
· Statement can be made by a variety of people
· (ex) doctors talking to each other, nurses, victims, another person, etc. 
· Statements can be made by someone on the patient’s behalf. 
· Covers both medical AND psychological treatment. 
2. Describes medical history, symptoms, pain, cause;
3. Reasonably pertinent to diagnosis or treatment. 
· What is the motive for making the statement? 
· If it’s for litigation purposes only, then we will exclude this. 
· Is the content reasonably relied upon by medical people? 
NOTE: California does NOT have a comparable exception.
· Would have to use SOM exceptions for how the patient feels. 
· There is also an exception for child abuse victims.
Cases: 
· U.S. v. Kootswatewa: the identity of the perpetrator was important for diagnosing and treating psychological (if it’s someone she knows → greater psychological damage) injuries. 
· Defendant is charged with sexually abusing a developmentally delayed 11-year-old girl.
· The prosecutor seeks to admit statements the girl (K.C.) made about the sexual assault to a nurse practitioner right after the incident, reporting that “a man who lived in a red house” had “recently” molested her (defendant lived in a “red cinder-block house”).
· An individual seeking medical care is unlikely to lie about her medical history or symptoms because she knows that “a false statement may cause misdiagnosis or mistreatment.”
FRE 803(5) Past Recollection Recorded: the witness can read the record (for the jury), but it CANNOT be admitted as an exhibit unless it is offered by the adverse party. 
· Timeline: (1) Witness exhibits a lack of memory → (2) Refreshing recollection → (3) If recollection is NOT refreshed, then introduce the past recollection recorded. 
· FRE 612 Refreshing Recollection: can basically use ANYTHING to refresh. 
· BUT, if using a writing, you have to apply the rules of both FRE 612 & 803(5) → have to give the writing to the other side as well so they can determine whether it is accurate. 
· Tell the witness to read the report to themselves → take the report away → start asking about their recollection.
Requirements: 
1. The witness CANNOT recall a matter well enough to testify fully and accurately about it now even after an attempt to try and refresh their recollection;
2. The statement/record was made or adopted by the witness;
· Did the witness verify the statement?
· The past recollection recorded need not be something authored by the witness; just needs to be adopted by the witness. 
3. The statement/record was made when it was fresh in the witness’ memory; and 
4. The statement/record accurately reflects the witness’ knowledge. 
Cases: 
· U.S. v. Kortright: the grand jury testimony was considered a past recollection recorded—although R’s grand jury testimony was given on March 5, 2010, nearly two months after K’s arrest, R testified twice that, at the time he gave his grand jury testimony, the events were fresh in his mind. The grand jury testimony is also certified—on the last page of the transcript, the court reporter swore that “within the transcript is a true and accurate record of the testimony given in [Defendant’s] case.”
· The prosecutor seeks to read into evidence the March 5 grand jury testimony of a police officer who executed a search warrant on January 12 after the officer indicated that his police reports did not refresh his memory.
· This opinion can be problematic because the officer NEVER adopted the matter when it was fresh in his mind because he NEVER reviewed the transcript. 
· The officer never reviewed or adopted the record of his testimony at a time when he still possessed an independent recollection of the January 12, 2010 events. 
______________________________________________________
Date: 3/1/2022
Class: 13
Topic: FRE 803 Hearsay Exceptions—Public Records, Learned Treatises, Minor Exceptions; Review
Assigned Reading(s): CB 276—96; FRE 803(8)-(23); Handout #11
Cases: U.S. v. Berry; U.S. v. Oates; Crawford v. ITW Food Equipment Group, LLC
FRE 803(6) Business Records Exception:
1. ANY form or record;
· (ex) electronic, written, etc.
2. ALL types of events, conditions, opinions, or diagnoses;
3. Made at or near the time of event;
4. Made by, or from, a person having personal knowledge;
5. Made as a regular course of business activity;
· Was this record created solely for litigation purposes? 
6. Kept as a regular course of business activity;
7. Testified to by a custodian of records or other qualified witness;
· Someone who can lay the foundation of and show that they are familiar with how the business makes/keeps records. 
8. UNLESS circumstances indicate a lack of trustworthiness.

· Opponent has to show this. 
BEWARE of “hearsay within hearsay” and non-routine information that is slipped into the so-called business records. 
· Red Flags: not being made contemporaneously with the activity; when there are special notations (especially if you don’t know where it’s coming from); etc. 
Also BEWARE of internal investigation reports.
· Especially beware if these reports are NOT done in the ordinary course of business. 
· This may signal that the report was written for the court (and therefore, may be untrustworthy). 
· Contrast with Lewis v. Baker.
Cases:
· Lewis v. Baker: the report IS admissible as a business record → the report was prepared as a routine matter and NOT just because of THIS specific accident (and likely ensuing litigation). 
· Plaintiff sued his employer for injuries sustained while working on the railroad and when a railcar’s brakes failed.
· To prove the cause of the accident, the railroad seeks to introduce an “inspection report” prepared after the incident by two employees, one of whom had since died and one of whom was outside the court’s jurisdiction to subpoena.
· Defendants are showing evidence that the brake had functioned properly immediately prior to the accident when the plaintiff tested it, and immediately after the accident when it was checked in connection with the preparation of an accident report.
· Keogh v. Commissioner: the diary was properly admitted as a business record → personal records MAY qualify for this exception if they are kept accurately for business purposes. 
· Need to show that the records are regularly kept and systematically kept. 
· IRS sues Keogh for underreporting his “tip” income while working at a casino.
· The IRS seeks to admit a “diary” kept by a casino employee that documented “gross,” “net,”,“tax” and “tips” for the various casino dealers.
· Whitlock’s diary, even though personal to him, shows every indication of being kept “in the course of” his own “business activity,” “occupation, and calling.” 
· The reliability usually found in records kept by business concerns may be established in personal business records if they are systematically checked and regularly and continually maintained. 
Cases: properly authenticated business records
· U.S. v. Collins: officers MAY authenticate the MethCheck records under the business records exception because they were familiar with how the records were made and were kept in the ordinary course of drug store businesses. 
· The prosecutors seek to introduce records from “MethCheck,” a service that electronically tracks the purchase of the precursor chemicals used to manufacture methamphetamine, and call police officers to authenticate those records.
In California, the party seeking to introduce the records must show that the record is trustworthy. 
· The federal rules are the opposite. 
FRE 803(7) Absence of Business Records: are admissible IF (1) the records were made and kept in the ordinary course of business; (2) there is no record of information; and (3) there is NO showing that the records are untrustworthy. 
Cases: 
· U.S. v. Gentry: the testimony was relevant—implies that the pin came from G rather than the factory.
· Defendant is charged with extortion for falsely reporting that he found a pin in an M&M candy.
· The prosecutor seeks to admit testimony from the employee of the M&M manufacturer that there were no other reports of pins in M&M candy.
· Went back and checked all their records to see if they were on notice and didn’t find anything. 
FRE 803(8) Public Records Exception: applies to a record or statement of a public office IF it sets out 
1. The office’s activities; 
· Think about routine stuff here.
· (ex) mundane documents; weekly service reports; etc.
· Allowed in both civil and criminal cases.
2. Matters observed while under a legal duty to report, but NOT including (in a criminal case) a matter observed by law enforcement personnel;
· (ex) Department of Roads & Transportation reporting potholes. 
· (ex) building code violations; FAA inspection reports; etc.
· Courts tend to allow defendants to use police reports under this rule. 
· Judges have interpreted this to apply to uses AGAINST the defendant. 
3. Can be used in a civil case OR a case against the government in a criminal case: factual findings from a legally authorized investigation;
· (ex) Sandy Hook shooting report
· You cannot try the defendant (criminally) based on reports the government makes.
· Could use it against the government (to help the defendant). 
4. UNLESS the opponent shows a lack of trustworthiness. 
· Factors include:
· The timeliness of the investigation;
· Any special skill or experience of an official;
· Whether a hearing was held and, if so, the level at which the hearing was conducted; and
· Any possible motivational problems.
A public office encompasses ALL public agencies AND private entities doing the work of the public entity. 
Cases: 
· U.S. v. Berry: When the evidence in question is nontestimonial, confrontation is not necessarily required → Documents or records that are NOT created in anticipation of litigation, but because of a “routine, objective, cataloging of an unambiguous factual matter” are deemed nontestimonial.
· Defendant is charged with social security fraud.
· The prosecutor seeks to admit applications filed with the Social Security Administration regarding which benefits he received.
· U.S. v. Oates: the record is inadmissible even if it is considered a “business record” because of concerns about trying criminal defendants with police reports.
· When W became unavailable, the government decided to call another Customs chemist, Shirley Harrington, who, although she did NOT know W personally, was able to testify concerning the regular practices and procedures used by Customs Service chemists in analyzing unknown substances. 
· Crawford v. ITW Food Equipment Group, LLC: The reports are factual findings that are based upon the knowledge or observations of the preparer of the report.
· FEG has failed to carry its burden of proof that the reports are untrustworthy. 

· This is even though there was NO opportunity to cross-examine. 
· Plaintiff sues the manufacturer of a meat saw after his arm was amputated while using it.
· Plaintiff seeks to introduce OSHA reports investigating the accident at issue.
The Absence of a Public Record:
1. A record is regularly made and kept for matter of the kind at issue;
2. There is testimony or certification that diligent search failed to disclose a public record or statement on the matter at issue;
3. The absence of the record is admitted to prove that the underlying matter did NOT occur or exist; and 
4. In a criminal case, the prosecutor gives advance notice.
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Date: 3/15/2022
Class: 14
Topic: FRE 804(a): Hearsay Exceptions: Declarant “Unavailable”
Assigned Reading(s): CB 297—319; Handout #12
Cases: U.S. v. Yida; U.S. v. Ausby; U.S. v. DiNapoli
Other Minor Exceptions (FRE):
(9)     Public records of vital statistics  
(11)  Records of Religious Organizations 
(12)  Marriage / Baptismal certificates
(13)  Family Records
(14)  Title documents
(15)  Recitals with deeds
(16)  Ancient documents: a statement in a document that was prepared BEFORE January 1, 1998, and whose authenticity is established. 
(17)  Market reports; directories
(18)  Learned treatise: (1) used by expert; (2) reliable authority; (3) can read statements, NOT admit them as exhibits; and (4) admitted for the truth. 
(19)  Reputation of family or person
(20)  Reputation of boundaries
(21)  Reputation of character
(22)  Judgments of convictions: conviction relevant to a specific fact.
· (ex) felon in possession of weapon
FRE 804 Hearsay Exceptions—Declarant is Unavailable:
Unavailable: 
· Claim of Privilege; 
· Asserting the 5th Amendment; Attorney-Client Privilege; etc. 
· Refusal to Testify;
· Declarant has to be willing to face contempt.
· Lack of Memory;
· The declarant does NOT remember the subject matter.
· Death/Illness: must be more than a temporary ailment;
· No Process Available: must try and subpoena or depose.
· There must be an unavailability of statutes for detaining witnesses or bringing prisoners to court. 
FRE 804(a)(1): the declarant MUST assert the privilege. 
· Anyone can assert their 5th Amendment right to NOT make statements against themselves. 
Government can eliminate the 5th Amendment option by offering
· Use Immunity: “nothing you say will be used against you . . . BUT, if we get evidence from another source that can be used against you, that’s coming in.”
· Transactional Immunity: “NO MATTER WHAT, you will NOT be prosecuted.”
· Only the government can offer/request immunity. 
FRE 804(a)(2): witness refuses to testify despite a court order. 
· Have to be willing to be held in contempt.
FRE 804(a)(3) Lack of Memory of Subject Matter: “unavailable” for FRE 804 purposes, BUT subject to cross-examination for confrontation purposes (FRE 801(d)). 
FRE 804(a)(4) Death/Serious Physical or Mental Illness: has to be more than a minor ailment.
· The Court can delay proceedings or adjust the manner of testifying. 
FRE 804(a)(5) Unable to Secure Witness’ Presence: could be through
· Not within subpoena power;
· Civil: within 100 miles
· Criminal: nationwide
· Cannot be located;
· Can use statutes and writs to get the witness out of custody or from other states;
· NOT UNAVAILABLE IF you could have gotten a deposition beforehand or could have safeguarded the witness’ attendance.
The Court will basically require you to make a pretty good showing of effort regarding this exception. 
· (ex) buy the plane ticket for them if they are outside the 100 mile radius for a civil case. 
Cases:
· U.S. v. Yida: R is NOT unavailable as a witness → Implicit in the duty to use reasonable means to procure the presence of an absent witness is the duty to use reasonable means to prevent a present witness from becoming absent.
· After the government released R’s material witness warrant, he was returned to DHS custody and deported to Israel. 
· When the government wanted R to come back and testify, he refused citing medical problems. 
· The prosecutor seeks to admit Reziniano’s testimony from the first trial.
· The prosecution should have also notified the court and defense counsel of their intentions (letting R go home based on the condition).
· At least could have taken a deposition before R left. 
· Prosecutors must not only act in good faith but also operate in a competent manner; a prosecutor cannot claim that a witness is unavailable because the prosecutor has acted in an empty-head pure-heart way.
Limit: NO Procuring Unavailability: a party CANNOT procure a defendant’s unavailability and then try and use FRE 804. 
· (ex) Sending witness away; threatening witness; killing witness; etc.
FRE 804(b)(1) Former Testimony Exception: (1) witness is unavailable; (2) prior proceeding (trial, deposition, or hearing); (3) against same party who had opportunity and similar motive to cross-examine in a prior proceeding, OR, in a civil case, against “predecessor in interest” with opportunity and similar motive to cross-examine. 
· Criminal Case: can only use testimony against the same defendant.
· Civil Case: can use against the same party AND can also be used against a different party IF that party is a predecessor in interest and had opportunity and similar motive to cross-examine. 
Predecessor in Interest: was there a similar motive and an opportunity to cross examine? 
· Privity will definitely satisfy this. 
· Ask: “Is it fair to do this?”
· Is it likely that X would have done the cross that Y would have done?
· Community of interest will usually be sufficient as well. 
Cases: 
· Corcoran v. CVS Pharm., Inc.: example of predecessor in interest → the parties were both suing for the same thing. 
· Plaintiffs sue pharmacies for overcharging for prescription medications.
· The pharmacies seek to introduce deposition testimony of Zavalishin from a prior case where different plaintiffs sued the same pharmacies for overcharging.
· Another plaintiff is currently suing. 
· But this is basically the same case.
· Under FRE 804(b)(1), “predecessor in interest” is meant to be read generously where a former action involved a party with similar motives to cross-examine as the present party on similar issues.
Sufficient Types of “Former Testimony” (Criminal Cases): In criminal cases, the prior proceedings must have been prior proceedings against that defendant where the party would have had an opportunity to examine or cross-examine the witness.
· Prior trial;
· Preliminary hearings;
· Rule 15 depositions;
· Suppression hearings IF the hearing was on the same issue;
· Grand jury proceeding CANNOT be used against the defendant because the defense did NOT have an opportunity to cross-examine.
· But grand jury proceedings CAN be used against the government. 
Sufficient Types of “Former Testimony” (Civil Cases): trials, depositions, internal hearings, same party, OR opportunity and similar motive to cross-examine. 
· In a civil case, the prior proceeding does NOT have to be from the same case, but it has to have been from a parallel case in which the same issues were raised and therefore the witness’ testimony would relate to the issues in the current lawsuit.
Cases: 
· U.S. v. DiNapoli: here, the prosecutor did NOT have the “opportunity and same motive” to examine those witnesses before the grand jury.
· The prosecutor called two witnesses before the grand jury who denied some portions of the scheme, but the prosecutor did not challenge their denials because those portions of the case were established by other evidence.
· “But, because of the low burden of proof at the grand jury stage, even the prosecutor’s status as an ‘opponent’ of the testimony does NOT necessarily create a motive to challenge the testimony that is similar to the motive at trial.”
· U.S. v. Ausby: Court disagrees with defense—in BOTH trials, the defendant’s ultimate interest and fundamental objective was to contest the government’s evidence as much as possible, so as to disprove the felony-murder charge against him. However, the times have changed regarding science, so might have merit regarding DNA questions.
· The defendant believes his opportunity to cross-examine would be more fulsome with today’s forensic and scientific knowledge than was possible in 1972. 
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Date: 3/20/2022
Class: 15
Topic: FRE 804(b)(2)-(6): Declarant Unavailable
Assigned Reading(s): CB p.319—338; Handout #12
Cases: Nadeau v. Shipman; Williamson v. U.S.; Bermea v. Limon; U.S. v. Johnson
FRE 804(b)(2) Dying Declarations: this exception applies if the person believes they are facing imminent death, even if they do NOT actually die. 
1. Declarant is unavailable;
· Probably either dead or in a coma. 
2. Either a (1) homicide prosecution (the only criminal situation) OR (2) a civil action;
3. The declarant believed that death was imminent;
· Look at whether the situation was hopeless; the declarant’s physical condition; the nature of the injuries; the timing of the statement; etc. 
· The judge decides whether the declarant believed that death was imminent/near. 
4. The declaration concerned the causes or circumstances of the impending death.
· There is an implied requirement that the declarant has some sort of basis (personal knowledge) for their statement—in other words, the declarant cannot just guess. 
California § 1242 Dying Declarations:
1. ANY type of case;
2. The declarant MUST have personal knowledge;
3. The declarant MUST die.
For BOTH the California and the Federal rule, the judge decides whether the declarant had enough personal knowledge when making the statement.
Cases: 
· Nadeau v. Shipman: the suicide note IS a dying declaration → It is reasonable to believe Nadeau wrote the note believing his death was imminent because it included information pertaining to Nadeau taking his own life
· Plaintiff sues prison officials for not preventing the suicide of her relative, who was an inmate.
· The calls Plaintiff seeks to admit are from one month or closer to the date of Nadeau’s suicide. 
· They speak to his mental health struggles while in custody at MCCC and his suicidal ideations.
· John had been suffering with mental health concerns for months without appropriate attention from Dr. Addy, despite his retained position with the Morton County Jail.
· We probably also want to know how soon after he committed suicide and also what caused him to commit suicide.
FRE 804(b)(3) Statement(s) Against Interest: 
1. There was a statement against the declarant’s interest; 
· Can be against the declarant’s pecuniary (financial; sued; fired; etc.) or proprietary interest; OR a 
· Tendency to invalidate the declarant’s claim [against someone else]; OR would
· Expose the declarant to civil/criminal liability. 
· California includes subjecting the declarant to “hatred, ridicule, or social disgrace.”
· “Would you subject yourself to that kind of embarrassment?”
· Has to be against the declarant’s interest when the statement was made. 
· Remember that an admission does NOT need to be made against their interest when made. 
· If the “statement against interest” is only made to curry favor with the prosecution, then it is NOT against the declarant’s interest. 
2. A reasonable person would NOT have made the statement unless it was true;
3. If offered in a criminal case and the statement subjects the declarant to criminal liability, the statement is supported by corroborating circumstances that clearly indicate the statement is trustworthy;
· FRE 804(b)(3)(B): corroboration means independent evidence directly or circumstantially supporting the truth of the statement. 
· We want it outside of the speaker.
· We don’t/won’t rely solely on the credibility of the declarant. 
· Whether used for the defendant or against the defendant. 
· Did the unavailable declarant believe it was against their penal interest to make the statement at the time it was made? 
· California does NOT require corroboration.
4. The declarant has to be unavailable. 
Constitutional Concerns: if a co-defendant tells the police that he along with the defendant committed the crime, this is problematic because there was/is no opportunity to cross-examine.
Cases: 
· Williamson v. U.S.: don’t let in the part that implicates Williamson → A reasonable person in Harris’ position might even think that implicating someone else would decrease his practical exposure to criminal liability, at least so far as sentencing goes. A small fish in a big conspiracy often gets a shorter sentence than people who are running the whole show. 
· “I got the cocaine, but it belonged to Williamson.”
· Harris basically snitched on Williamson—he said the cocaine belonged to Williamson and he was supposed to deliver it to him, but then changed his story and said that Williamson was driving in front of him and saw the whole thing take place.
· Harris refused to testify against Williamson and was eventually put in contempt.
· Kennedy’s Concurrence: “Under the declarations-against-interest exception to the hearsay rule, collateral non-self-inculpatory statements should be admissible if they are neutral and not so self-serving as to render them unreliable.”
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Date: 3/22/2022
Class: 16
Topic: FRE 807: Catch-All/Residual Exception
Assigned Reading(s): CB p.338—44
Cases: Dallas County v. Commercial Union Assurance Co.; Harris v. City of Chicago
FRE 804(b)(4) Statement of Person or Family History: 
1. The declarant is unavailable;
2. The statement is “about” the declarant’s personal history or that or a relative/intimate associate;
· FRE 804(b)(4)(A): about the declarant’s OWN personal/family history even though there is NO way of acquiring personal knowledge. 
· FRE 804(b)(4)(B): about ANOTHER person’s personal/family history if the information is likely to be accurate. 
· About: does NOT include self-serving statements, such as for litigation purposes. 
Cases: 
· Bermea v. Limon: The statement was NOT made to denote important family events—instead, it was done for litigation purposes.
· Plaintiff sues to establish his U.S. citizenship based on his mother’s U.S. citizenship.
· Plaintiff seeks to introduce an affidavit his mother prepared about him when she lived in the United States and when she gave birth to plaintiff, and this affidavit was prepared for plaintiff’s lawyer when plaintiff first sued for citizenship years ago.
· The plaintiff’s mother provided her statement to her son’s lawyer for the express purpose of assisting her son in obtaining U.S. citizenship. 
· Might be an incentive to lie or at least not be 100% truthful. 
· Statements of physical relocation do NOT fall into the category of familial matters anticipated by Rule 804(b)(4). 
FRE 804(b)(6) Forfeiture by Wrongdoing: when a party wants to get a statement in, you forfeit that right to claim hearsay IF YOU procured the witness’ unavailability. 
1. The declarant is unavailable to be a witness in the present proceedings;
2. The party against whom the statement is offered wrongfully caused—or acquiesced in someone else wrongfully causing—the declarant’s unavailability; and
3. The party did so intending to cause the declarant’s unavailability.
· The standard at the federal and California level is by a preponderance of the evidence. 
· There has to be an intent to keep the witness from testifying.
If YOU cause the witness to be unavailable, you forfeit the right to object to and claim hearsay when the other side uses the statement. 
The Court may hold a “mini-hearing” to determine if (1) the defendant helped get rid of the witness and (2) did so intending to keep the witness from testifying.
Types of Misconduct: threatening a witness; frightening a witness; bribing a witness; kidnapping a witness; marrying a witness so that they can assert marital privilege and not testify; killing a witness; etc. 
· Keep in mind that there HAS to be an intent to prevent the declarant from testifying as a witness.
· (ex) Declarant is killed because Giles wanted to prevent them from testifying. 
Factors for Determining Intent to Prevent from Testifying: 
· Defendant comments, “I’ll kill you if you talk.”
· A pattern of abuse after the witness reports the abuse. 
· The timing of the death. 
Cal. § 1350: limited to where the declarant is murdered or kidnapped.
· Only can be used in criminal cases where there is a serious felony charged. 
· There has to be a taped or notarized statement to law enforcement from the declarant. 
· Look for a formal statement, for example. 
· The statement has to be corroborated by other evidence. 
Cases: 
· U.S. v. Johnson: Burgess began receiving threats one day after the defense attorneys were permitted to disclose the witness lists to their clients.
· Burgess told police that she had overheard the defendants (and other gang members) planning the robbery at issue, but Burgess could not be located prior to trial and had been threatened by the defendants' gang.
· In the pretrial hearing, the government presented evidence that Burgess had received death threats from members of the Hoover gang. 
· Preponderance of the evidence standard should apply. 
· Johnson’s attorney visited him on that same day, and Johnson had previously expressed interest in receiving the witness list. 
FRE 807 Catch-All Exception: A safety valve that gives trial judges limited discretion to admit a hearsay statement for its truth even if that statement does NOT satisfy the requirements of any of the specific hearsay exceptions set forth in the FRE.
1. Even if not covered by the other rules, the statement has sufficient guarantees of trustworthiness; Consider
· The totality of the circumstances in which the statement is made; and 
· Any corroboration of the statement; 
2. The statement is offered as to a material fact (not in slides);
· Did it matter?
3. The statement/material is more probative on the specific point than any other evidence that can be obtained through reasonable efforts; 
4. Admitting the evidence will best serve the interest of justice (not in slides); and 
5. There is (reasonable) written notice to the adverse party (unless the matter arises during trial and the trial judge allows oral notice to suffice). 
Majority Approach: FRE 807 is available in ANY situation where the requirements are met. 
· Minority Approach: rejects statements that almost fit a categorical exception. 
California: no specific “catch-all” section, BUT People v. Ayala says that the court could create an exception IF needed to protect the defendant’s rights. 
· (ex) exculpatory evidence
Cases: 
· Dallas County v. Commercial Union Assurance Co.: Taking a common sense view of this case, it is inconceivable that a newspaper reporter in a small town would report that there was a fire in the dome of the new courthouse if there had been no fire. No motive to lie—had a motive to tell the truth. 
· Key issue was whether lightning caused the collapse of the clock tower. 
· The insurance company sought to introduce a copy of a newspaper article in the Morning Times of Selma for June 9, 1901. 
· The article reported a fire in the courthouse dome while it was under construction. 
· The fire referred to in the newspaper account occurred 58 years prior to the trial of this case.
· Any witness who saw the fire with sufficient understanding to observe and describe it accurately would NOT have been older than a young child at the time of the fire. 
· Harris v. City of Chicago: make the argument for both sides.
· Andre Lepinay’s estate sued the City of Chicago and nine police officers under 42 U.S.C. § 1983 for violating his Fourth Amendment rights by using excessive force against him when executing a search warrant at his apartment. 
· The Estate (Lepinay died) wants to introduce a sworn interview Lepinay gave to the City's Independent Police Review Authority ("IPRA") one week after the incident.
· In favor of allowing under the exception:
· Lepinay admitted to using drugs;
· Lepinay made the statements under penalty of perjury;
· Lepinay responded to clarifying questions; 
· There were no other witnesses to the events.
· In favor of disallowing under the exception:
· Lepinay made the statements in an informal setting (in his car);
· Lepinay likely realized that this might be used for a future lawsuit (he knew he was terminally ill);
· No one had ever been prosecuted for making false statements to IRPA.
______________________________________________________
Date: 3/27/2022
Class: 17
Topic: The Constitutional Overlay
Assigned Reading(s): CB p.345—86
Cases: Crawford v. Washington; Davis v. Washington; Michigan v. Bryant; Melendez-Diaz v. Massachusetts; Bullcoming v. New Mexico; Ohio v. Clark; People v. Merchant
Constitutional Issue: Confrontation Clause
Approach to Hearsay Issues:
1. Is the evidence being used for hearsay purposes? 
· Or rather, is it being offered for a non-hearsay purpose?
2. Does the evidence fit into a hearsay exception?
3. Does the evidence meet the constitutional requirements? 
· Ask this if this is a criminal case and the evidence is being offered against the defendant. 
6th Amendment: “In all CRIMINAL PROSECUTIONS, the ACCUSED shall enjoy the right to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor; and to have the assistance of counsel for defense.”
· Focus on trials; does NOT apply to grand jury, preliminary hearings, sentencing (except for the death penalty), probation/parole hearings (some judges are flexible here). 
· The Confrontation Clause reflects a judgment, NOT ONLY about the desirability of reliable evidence, but about how reliability can best be determined.
Ohio v. Roberts: did not bar admission of an unavailable witness’ statement against a criminal defendant if the statement bears “adequate indicia of reliability” OR was under a firmly rooted hearsay exception. 
· This was problematic as it was broad and in the “eye of the beholder.”
Cases: 
· Crawford v. Washington: new approach to Confrontation Clause (overruled Ohio v. Roberts) → Where testimonial evidence is at issue, the 6th Amendment DEMANDS what the common law required: (1) unavailability and (2) a prior opportunity for cross examination. 
· Crawford told police that he thought Lee had some sort of weapon and that the stabbing ensued due to self-defense. 
· BUT Sylvia said separately that she didn’t think Lee had a weapon. 
· MUST access reliability by a particular method: cross-examination. 
Testimonial Hearsay: statements that the declarant reasonably believes would be used to prosecute (using as evidence).  
· Remember that if a statement is deemed testimonial, there needs to be (1) unavailability and (2) an opportunity to cross-examine. 
· (ex) preliminary hearing testimony; grand jury testimony; former trial testimony; statements in response to police interrogations; etc. 
Examples of Non-Testimonial Evidence: we are only worried about statements that are made to preserve evidence against the defendant. 
· Business Records → not trying to preserve evidence for prosecution, but just trying to run a business;
· Co-Conspirator Statements → made to help the crime, NOT to give the police and courts information to convict you;
· Dying Declarations → sui generis. 
· Emergency Statements to Police.
Cases: 
· Davis v. Washington: “Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.” 
· Davis: non-testimonial
· “He’s here jumping on me again.”
· As the conversation continued, the operator learned that Davis had just run out the door after hitting McCottry and that he was leaving in a car with someone else.
· Any reasonable listener would recognize that she was facing an ongoing emergency.
· Hammond: testimonial 
· Police responded to a reported domestic disturbance and found Amy alone on the front porch shaken up.
· However, she said nothing was the matter and gave the police permission to enter her home. 
· Herschel and Amy were questioned in the house in different areas.
· This was about what happened, not what was happening. 
· Michigan v. Bryant: non-testimonial → The existence of an ongoing emergency is relevant to determining the primary purpose of the interrogation because it focuses on ending a threatening situation. 
· Probably reliable because the declarant, in the excitement, presumably cannot form a falsehood. 
· Look at BOTH the (1) declarant’s intent and (2) the interviewer’s intent. 
· Covington fled to the gas station, where police arrived. 
· When they arrived, they asked who shot him. C told them it was Bryant. 
· Look at the formality/informality of the encounter between the victim and the police. 
· Melendez-Diaz v. Massachusetts: lab reports are testimonial → here, the sole purpose of the affidavits was to provide “prima facie evidence of the composition, quality, and the net weight” of the analyzed substance.
· The Massachusetts courts in this case admitted into evidence affidavits reporting the results of forensic analysis which showed that the material seized by the police and connected to the defendant was cocaine.
· These certificates are functionally identical to live, in-court testimony, doing “precisely what a witness does on direct examination.” 
· These are affidavits: declarations of facts written down and sworn to by the declarant before an officer authorized to administer oaths. 
· Confrontation is one means of ensuring accurate forensic analysis.
· Like expert witnesses generally, an analyst’s lack of proper training or deficiency in judgment may be disclosed in cross-examination.
· Bullcoming v. New Mexico: The accused’s right is to be confronted with the analyst who made the certification, unless that analyst is unavailable at trial, and the accused had an opportunity, pretrial, to cross-examine that particular scientist.
· Not enough to have a surrogate or a supervisor testify if that person was not involved in the testing. 
· Sotomayor’s Concurrence: It would be a different case if, for example, a supervisor who observed an analyst conducting a test testified about the results or a report about such results. 
· Williams v. Illinois

: Nontestimonial → (1) the lab report is NOT being admitted for the truth and (2) there was no suspicion of the defendant at the time (solely using it to catch the suspect, not to put a case together). “Out-of-court statements that are related by the expert solely for the purpose of explaining the assumptions on which that opinion rests are NOT offered for their truth and thus fall outside the scope of the Confrontation Clause.”
· An ambulance took L.J. to the hospital, where doctors treated her wounds and took a blood sample and vaginal swabs for a sexual-assault kit.
· There was evidence that ISP (IL State Police) sent L.J.’s vaginal swabs to Cellmark for testing and Cellmark sent back a report containing a male DNA profile produced from semen taken from those swabs.
If we have a case involving an expert comparing 2 known, developed samples, and there has NOT yet been a prosecution started against that individual → non-testimonial. 
Statements to private persons are generally NOT testimonial. 
· This is because these statements were NOT made to preserve testimony. 
Cases: 
· Ohio v. Clark: L.P.’s statements clearly were not made with the primary purpose of creating evidence for C’s prosecution → no violation of the Confrontation Clause. 

· Ongoing emergency—the teachers’ immediate concern was to protect a vulnerable child who needed help. 
· It is extremely unlikely that a 3-year old in L.P.’s position would intend his statements to be a substitute for trial testimony.
Testimonial Factors: if testimonial → need the 2 elements.
· What were the circumstances surrounding the statement?
· Was the statement made during an emergency?
· Was the statement formal or informal?
· Who was the speaker and to whom was the statement made? 
· Did this involve a private person and/or law enforcement?
· What was the age of the speaker?
“Opportunity to Cross-Examine”: minimal opportunity.
· Can be prior to trial (cannot be at grand jury hearing though). 
Forfeiture of Rights Under Crawford: For the forfeiture-by-wrongdoing exception to apply, a defendant must have engaged in wrongful conduct DESIGNED to prevent a witness from testifying.
Cases: 
· People v. Merchant: there was enough evidence from the jail calls and Merchant’s pattern of abuse to find by a preponderance that M’s actions intended to and succeeded in keeping Lisa away. 
· A jury convicted M of kidnapping, battery, and dissuading a witness after he careened down the freeway refusing his girlfriend’s pleas to stop or let her out, pulled her hair, and flung her phone out the window as she tried to call 911. 
· A CHP officer interviewed Lisa at the scene. She described what happened in detail and estimated Merchant drove for 10—12 minutes as she begged to be let out. 
The defense does NOT forfeit the right to insist upon cross-examination/right to confrontation solely because they are asserting it was someone else who had committed the crime. 
Confrontation Clause Applied to Hearsay Exceptions:
· FRE 801(d)(1) Prior Statements by Witness: NO Problem → the witness is available for cross-examination. 
· FRE 801(d)(2) Admissions: NO Problem → the parties are available in court to explain their own statements. 
· FRE 803(1) Present Sense Impressions: NOT testimonial if NOT using to preserve testimony.
· Generally, NOT given to the police.
· FRE 803(2) Excited Utterances: likely NOT testimonial as it is probably covered by the emergency exception. 
· Be cautious of LATER interviews with the police about what happened. 
· FRE 803(3) State of Mind: if the statement is future-looking → likely NOT testimonial. 
· FRE 803(4) Statements to Physicians: could be testimonial depending on the role of the physician.
· If you are hurt and just want assistance, then it would NOT be testimonial. 
· FRE 803(5) Prior Recollection Recorded: NO Problem → the declarant is available to testify.
· FRE 803(8) Public Records: can be problematic IF it was created for testimonial purposes in a surrounding criminal case.
· Think about Melendez-Diaz and Bullcoming.
· FRE 804(b)(1) Former Testimony: likely NOT problematic → usually an opportunity to cross-examine (except in grand jury proceedings).
· FRE 804(b)(2) Dying Declarations: NO Problem → doesn’t even matter if it’s testimonial. 
· FRE 803(6) Business Records: generally NOT testimonial.
· FRE 801(d)(2)(E) Co-Conspirator Statements: generally NOT testimonial. 
· FRE 804(b)(3) Statements Against Interest: could be testimonial if made to the police.
· FRE 804(b)(6) Forfeiture by Wrongdoing: prosecutors CAN use testimonial hearsay because the defendant forfeited the right to confrontation.
· FRE 807 Catch-All Exception: beware if used for testimonial evidence.
______________________________________________________
Date: 3/29/2022
Class: 18
Topic: Competency of Witnesses
Assigned Reading(s): CB p.387—417
Cases: Tate v. Board of Education; U.S. v. Stops; U.S. v. Lightly; U.S. v. Barbee; Tanner v. U.S.; Peña-Rodriguez v. Colorado
Bruton Issues: violates D2’s right of confrontation. 
· Remedial options include redaction; severance of trials; separate juries; exclusion of evidence.
Face-to-Face Confrontation: The Supreme Court has recognized that there are some circumstances in which the Clause’s guarantee of face-to-face confrontation may be overcome by a showing that “denial of such confrontation is necessary to further an important public policy and only where the reliability of the testimony is otherwise assured.” 
· There may be case-specific exceptions. 
Compulsory Process: constitutional rights supersede the rules of evidence. 
· The Constitution takes precedence OVER state law. 
· 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to have compulsory process for obtaining witnesses in his favor.”
Due Process: under the law, you have a constitutional right to challenge/question the witness. 
· Sometimes, the state law violates due process.
· (ex) The defendant can put on evidence that someone else did the crime. 
______________________________________________________
Competency of Witnesses
FRE 601: EVERY person is competent to testify UNLESS there is a specific rule to the contrary. 
Four Pillars of Competency: the judge decides whether a person is competent to be a witness.
1. Sincerity: is the witness being honest?
2. Perception: did the witness sufficiently perceive the subject of their testimony (and, if NOT an expert, did they have personal knowledge?)?
3. Recollection: does the witness have sufficient recollection of what they perceived? 
4. Narration: is the witness able to narrate what they perceived and now recollects?
Requirements:
· FRE 602 Personal Knowledge: the witness’ testimony has to be based on personal knowledge (unless an expert);
· FRE 603 Oath: an oath or affirmation is required that declares that the witness will testify truthfully. 
· No magic words are required, but can have anything that “awakens the witness’ conscience and impresses the witness’ mind with the duty to tell the truth.” 
· A proposed oath to tell the truth is inadequate ONLY IF it is a “cleverly worded oath that creates loopholes for falsehood or attempts to create a safe harbor for perjury.”
· This goes to the sincerity pillar. 
· FRE 604: any interpreter is qualified and under oath as well. 
Ask:
1. Is the witness able to recall?
2. Is the witness able to narrate (even with the help of others)?
3. Is the witness able to understand the oath? 
Child Witnesses: may be deemed competent to testify IF (1) they have the ability to take and understand the oath and (2) have the ability to be understood. 
Cases: 
· Tate v. Board of Education: He can testify → Michael evidenced an ability to communicate his recollection of the events that form the subject matter of this litigation and corrected himself when, upon reflection, he determined that a previous response was inaccurate. 
· The Tates are suing the school board for subjecting Michael to physical abuse, and for permitting, condoning, failing to investigate and failing to stop abuse of students with disabilities at their facilities. 
· Michael is 6 years old and in Kindergarten. 
· U.S. v. Stops: the child can testify → understood the difference between veracity and falsity. A child witness is competent if they can understand and answer simple questions, understand the difference between veracity and falsity, and appreciate the importance of telling the truth.
· The prosecutor seeks to call Jane Doe, the 5-year-old offspring of the defendant and the girlfriend.
· Interviewer used flashcards to test the child's ability to distinguish between truth and falsehood.
· The daughter’s ability to testify was tested → she didn’t appear to have any trouble recalling the events of her morning and correctly distinguished between the truthful cards and the false cards.
Witnesses with a Mental Illness: may still be competent to testify IF they have the ability to perceive, recollect, and narrate.
Cases: 
· U.S. v. Lightly: Every witness is presumed competent to testify, unless it can be shown that the witness does NOT have personal knowledge of the matters about which he is to testify, that he does NOT have the capacity to recall, or that he does NOT understand the duty to testify truthfully.
· Defendant sought to call McDuffie, an inmate who was thought to be involved in the stabbing, but who was found incompetent to stand trial and criminally insane at the time of the offense.
Witnesses Under the Influence of Drugs or Alcohol: may still be competent to testify IF the witness can recall and narrate.
· The judge may need to let the witness sober up. 
Cases: 
· U.S. v. Barbee: Merely being on medication is not enough to disqualify → the witness could recall and communicate, and the jury was told she was on medication. It is the trial court’s discretion. 
· The government called a witness who was medicated at the time of her testimony due to a head injury sustained the day before.
Procedures for Assessing Competency to Testify:
· Voir dire of witnesses
· Can take place before or during the trial.
Special Rules for Competency
Lawyers as Witnesses: limited by the ethical rules. NOT allowed unless
· It is an uncontested issue;
· Regards a formality;
· Is related to the nature and volume of services;
· Would pose a substantial hardship for the client.
NOT prohibited by the FRE.
Judge as a Witness: [FRE 605] A judge cannot be a witness in a case over which they preside. 
· Under the Federal Rules, NO objection is needed.
· Under California § 703, an objection is needed.
Judges CAN ask questions IF they are NOT serving as an advocate. 
· They can’t be picking a side when asking questions.
Jurors as Witnesses: [FRE 606] jurors CANNOT serve as witnesses (a) at the trial or (b) after-trial regarding deliberations, EXCEPT for external influences and mistakes in filling out the verdict form. 
Jurors CAN testify about: 
(1) An outside influence brought to bear on any juror;
(2) Extraneous prejudicial information brought to the jury’s attention;
(3) Mistakes in filling out the verdict form.
Jurors CANNOT testify about:
· Statements made during deliberations;
· Incidents that occurred during deliberations;
· The effect of anything on that juror’s vote;
· Any juror’s mental processes concerning the verdict. 
It would be wise to observe the jurors DURING the trial. 
Cases: 
· Tanner v. U.S.: Juror intoxication is NOT an “outside influence” about which jurors may testify to impeach their verdict.
· Tanner’s attorney had received an unsolicited phone call from one of the trial jurors stating that several of the jurors consumed alcohol during the lunch breaks at various times throughout the trial, causing them to sleep through the afternoons. 
· “Said it was one big party—alcohol, marijuana, cocaine, etc.”
If a juror uses their own expertise (perhaps discussing their experience in a work area) → this is considered internal and would not be testifiable.
Juror Bias & Misconduct: jurors CANNOT testify regarding lies fellow jurors made during jury voir dire as revealed by their comments during deliberations. 
Cases: 
· Peña-Rodriguez v. Colorado: Where a juror makes a clear statement that indicates they relied on racial stereotypes or animus to convict a criminal defendant, the 6th Amendment requires that the no-impeachment rule give way in order to permit the TC to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee.
· “9 times out of 10 Mexican men were guilty of being aggressive toward women and young girls.”
· “I think he did it because he’s a Mexican and Mexican men take whatever they want.” 
· To qualify, the statement must tend to show that racial animus was a significant motivating factor in the juror’s vote to convict.
______________________________________________________
Date: 4/3/2022
Class: 19
Topic: Impeachment of Witnesses
Assigned Reading(s): CB p.419—36
Cases: U.S. v. Abel; Michelson v. U.S.
In some jurisdictions, you are NOT competent to testify to challenge a will (where you have an interest), but in others, you may be. 
Impeachment
Attacking the witness’ credibility and showing why the witness should NOT be believed. 
Can be done through cross-examination or extrinsic evidence. 
Extrinsic Evidence: Evidence beyond the witness’ answers to questions while being examined.
ONLY a witness, NOT a defendant, can be impeached. 
· You CAN impeach your own witness. 
· But you CANNOT call a witness just to impeach them.
Types of Impeachment
Bias, Motive to Lie: can be based upon mutual associations.
· Considered relevant under FRE 401;
· Can be shown through cross-examination or extrinsic evidence. 
· Cal. Evidence Code § 780: [general rules as to credibility] the existence or nonexistence of a bias, interest, or other motive. 
· Not in the federal rules, but we allow it in because of tradition. 
Cases: 
· U.S. v. Abel: A successful showing of bias on the part of a witness would have a tendency to make the facts to which he testified less probable in the eyes of the jury than it would be without such testimony.
· Abel wants to call Mills to rebut → Mills was going to testify that after the robbery, Ehle had admitted to Mills that Ehle intended to implicate Abel falsely in order to receive favorable treatment from the gov.
· Prosecution wanted to rebut this by calling Ehle back to the stand to testify that the three of them were a part of a gang that required its members always to deny the existence of the organization and to commit perjury, theft, and murder on each member’s behalf.
· Abel still doesn’t think the Court should have allowed the specific evidence about the gang.
· Court disagrees → the attributes of the Aryan Brotherhood—a secret prison sect sworn to perjury and self-protection—bore directly not only on the fact of bias but also on the source and strength of Mills’ bias.
Bad Perception/Memory: can be shown through the use of substances; mental illnesses; physical shortcomings; external factors; etc. 
· Can be used on cross-examination or through extrinsic evidence. 
· Eyewitness ID Experts are increasingly being allowed to educate jurors of why a witness may have given a poor ID.  
______________________________________________________
Date: 4/5/2022
Class: 20
Topic: Impeachment of Witnesses (cont.)
Assigned Reading(s): CB p.437—50; FRE 609
Cases: 
Character Evidence Regarding Witnesses:
· FRE 608(a) Character (Liar): reputation or opinion evidence on the issue of a witness’ truthfulness (only goes to truthfulness). 
· BAD before GOOD rule → can’t introduce GOOD character of the witness until the other party introduces BAD character evidence. 
· Specific examples CAN be used to challenge character testimony (think about cross-examination)
.
Challenging a Character Witness: challenge whether there is enough basis for the opinion or reputation evidence given by the witness.
· Is there a sufficient basis of knowledge to have the opinion/know the reputation?
· “Would your opinion be the same if you knew ___?”
· However, you MUST have a good-faith basis to question the witness with these questions. 
Cases: 
· Michelson v. U.S.: The prosecutor seeks to ask the character witnesses “Did you ever hear” about the defendant's 1920 “arrest” for receiving stolen goods → this is allowed. 
· Defendant calls four character witnesses to testify to the defendant's “good” character.
· “The price a defendant must pay for attempting to prove his good name is to throw open the entire subject which the law has kept closed for his benefit and to make himself vulnerable where the law otherwise shields him.”
FRE 608(b) Prior Deceitful Acts: may ask upon cross-examination, BUT MUST be a deceitful act. Can be asked of ANY witness. 
· The party asking the question is stuck with the answer UNLESS FRE 404(b) applies (and defendant is witness). 
· A prior act that shows it’s relevant to something other than character. 
· (ex) MO, lack of accident, etc. 
· Must have a good-faith basis for the question. 
· This would only work if the witness is the defendant. 
Examples of Dishonest Acts: prior lies, perjury, etc. 
· For some examples, we need to know more about the details or circumstances. 
FRE 609 Prior Conviction Impeachment: can admit IF 
· For ALL FELONIES NOT INVOLVING DISHONESTY [FRE 609(a)(1)]:
· If the witness is a regular witness → the evidence comes in UNLESS you show it is substantially more prejudicial than probative.
· Basically, unless you show it is too prejudicial. 
· You could probably use it subject to 403. 
· If the defendant is the witness → the probativeness needs to be > prejudicial impact in order to admit (need to do balancing). 
· Basically, you need to show that it will be more probative. 
· For ANY CRIME INVOLVING DISHONESTY [FRE 609(a)(2)]:
· Can be either a felony or misdemeanor (we don’t care);
· However, if it’s a misdemeanor, it can only come in if one of the elements is dishonesty. 
· Look at the elements of the crime.
· Has to be readily apparent. 
Additional Requirements:
· FRE 609(b): time limit—we are going to be cautious of crimes that happened over 10 years ago. 
· FRE 609(b) looks at whether “more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later.” 
· The general rule is that the clock starts ticking on the date of the latest release. 
· If more than 10 years have passed, we require that it is substantially more probative than prejudicial. 
· FRE 609(c): pardons—if you get pardoned, the conviction (of which you were pardoned of) should NOT be used (as long as you’re staying out of trouble now for at least a year). 
· FRE 609(d): juvenile adjudications—generally NO, BUT some extreme exceptions such as 
· You can impeach a witness, NOT a defendant;
· If it’s a key witness, and it’s really important, you might be able to use it in a criminal case. 
· Does it involve dishonesty and is it really probative? 
· FRE 609(e): pendency (state) of appeal—admissible.
· Let it in. 
Factors to Help Determine Probativeness: could probably argue both ways for each of these factors. 
· Nature of the crime;
· Timing: is it recent or remote? 
· Similarity to the current offense;
· The witness’ other record;
· Is the witness trying to hold themselves out as an “angel?” 
· The importance of the witness’ credibility;
· Whether the witness admitted or denied the offense.
The Court is NOT required to use these factors. 
Cal. Evid. § 788: only felonies involving “moral turpitude” can be used to impeach. 
· Certainly the ones involving moral dishonesty.
Cases: 
· U.S. v. Gomez: Should the defendant's 1997 felony conviction for conspiracy to distribute methamphetamine, for which he was last released in 2004, be admitted to impeach him? YES → but could use the factors to argue both sides. 
· To mitigate the risk of prejudice to the defendant, the Court will “sanitize” the conviction and NOT allow the government to introduce evidence regarding the nature of the felony for which the defendant was convicted—conspiracy to possess with intent to distribute meth.
· Given the nature of this felony, which bears an identical name to the charged offense in this case, the risk of prejudice to the defendant is high. 
Could argue this case either way. 
______________________________________________________
Date: 4/10/2022
Class: 21
Topic: Specific Impeachment; Rehabilitating Witness; Forbidden Attacks
Assigned Reading(s): CB p.451—64
Cases: U.S. v. McGee; U.S. v. Martinez
Luce v. U.S.: the defendant HAS TO take the stand and be subject to the raw examination in order to appeal/preserve their objection to the court’s order on the use of their prior conviction(s) used to impeach their credibility. 
· The judge will decide on impeachment once the defendant gets on the stand. 
· Because Luce did not testify at trial, the United States Court of Appeals for the Sixth Circuit had no basis upon which to review his claim that his prior conviction would have been improperly admitted by the trial court. 
· For the court to have made such a review, the defendant had to have testified at trial so that the evidence of his prior convictions would actually have been admitted.
Demeanor
We allow using demeanor to consider a witness’ credibility. 
Cases: 
· Edmunds v. Deppish: demeanor both in the courtroom AND after the incident can be used to impeach a witness’ credibility. 
· Defendants are charged with killing their 7-month-old daughter. 
· The prosecutor sought to introduce:
· Evidence that the defendants were “neither distraught nor emotional” as the child was transported to the hospital.
· Evidence as to how one of the defendants acted while testifying on cross-examination versus direction examination.
· The cross-examination of the defendant Edmunds was devastating to the defense.
· Made a 180 and completely crumbled under cross (compared to direct).
Prior Inconsistent Statements
FRE 613 Requirements: 
1. The witness’ prior statement must be inconsistent;
2. The inconsistency must be relevant to something beyond merely showing a contradiction; in other words, the subject of the inconsistent statement cannot be collateral;
3. Admission of the prior inconsistent statement is NOT barred by some other doctrine or policy, within or without the FRE;
4. If the witness is testifying (rather than a hearsay declarant whose statement is being admitted at trial), the witness must be given an opportunity to explain or deny the prior inconsistent statement
The witness does NOT need to be shown the statement ahead of time. 
· But the witness needs to be given an opportunity to explain. 
· (ex) seeing the documents to explain.
· NOTE: the statement is NOT admissible unless it meets the hearsay exception (FRE 801(d)(1)(A) Prior Inconsistent Statement OR FRE 801(d)(2) Admission). Has to be a party. 
· Prior Inconsistent Statement if said under oath.
· Anything a party said at any time, anywhere can be admissible under Admissions. 
Inconsistent Statements: can include both omissions AND feigned loss of memory. 
· The omission MUST be pre-Miranda. 
· The judge decides the feigned loss of memory situations. 
“NOT Collateral”: MUST pertain to some fact in controversy.
· Some facts matter, while others don’t. 
· (ex) For an accident case, whether the light was green or red is NOT collateral. 
“NOT Barred by Another Policy”: includes statements obtained under a grant of immunity; statements found to be involuntary; statements rendered inadmissible by the special rules of relevance.
Cases: 
· U.S. v. McGee: The prior inconsistent statement HAS to go toward something that matters. The court thinks that the government is trying to use 613(b) to get around 608(b) (by using a specific instance for character). 
· While in jail pending trial, the defendant told his employer that he would not be at work because “a relative from out of state had been murdered and that [defendant] had to retrieve the [relative’s] children.”
· Defendant then bragged to his wife about his elaborate lie.
· The prosecutor seeks to introduce evidence of the lie and admission to the wife after asking the defendant, “Do you [tell stories] to get out of a jam, to get out of a bind?” and after the defendant responded, “No.”
· The phone call recording was more about Smith’s truthfulness.
Contradiction by Other Evidence
Contradiction: refuting a witness’ story, NOT contradicting a specific statement. 
2 main prerequisites for introducing other evidence to contradict a witness’ testimony:
1. The other evidence must be relevant to something beyond merely showing a contradiction; in other words, the other evidence cannot be dealing with a subject that is collateral;
2. Admission of the contradictory evidence is NOT barred by some other doctrine or policy, within or without the FRE.
The judge determines whether it’s worth having another witness come in and contradict the other witness. 
______________________________________________________
Date: 4/12/2022
Class: 22
Topic: Lay & Expert Testimony
Assigned Reading(s): CB p.465—514
Cases: U.S. v. Hoang; Frye v. U.S.; U.S. v. Fishman; Daubert v. Merrell Dow Pharm., Inc.; Gray v. LG&M Holdings, Inc.; Kumho Tire Co., Ltd. v. Carmichael; Walker v. American Home Shield Long Term Disability Plan
Repairing Credibility
Evidence aimed at convincing the trier of fact to believe a witness is admissible ONLY if the witness’ credibility is attacked. 
· Rehabilitation follows impeachment.
Explaining Answer on Redirect: clarify why that witness may have said what they said or why their testimony appeared problematic at first. 
Preemptive Strike: the idea is to lessen the “sting” of the detrimental future testimony by asking your witness first. 
Character Evidence—Truth or Veracity: can introduce good character evidence AFTER a witness’ character for truthfulness has been attacked. 
· Could also cross-examine the bad character witness. 
· FRE 608(a) can be triggered through:
· Cross-examinations with convictions;
· Cross-examinations with specific acts;
· Attacks by other witnesses and documents. 
Prior Consistent Statements: IF offered for the truth asserted, must be made BEFORE the motive to fabricate (FRE 801(d)(1)). 
· If offered to rebut a claim that (1) the witness does NOT remember the event(s) OR (2) the witness hasn’t always seen things the same way → you can offer ANY prior consistent statement. 
· California has a “before motive to fabricate” requirement. 
Corroborative Evidence: phone records, signed checks, photographs, tapes, etc. 
· “I want you to believe my witness in light of all the corroboration.”
FRE 610 Forbidden Attacks: CANNOT attack the witness’ credibility on the basis of their religion. 
· Additionally, in many jurisdictions, a witness’ immigration status is NOT a basis for impeachment as well. 
Cases: 
· U.S. v. Martinez: Advisory Committee Notes 1972: The Rule prohibits rehabilitation by character evidence of truthfulness after direct attacks on a witness’ veracity in the instant case. However, the Rule permits rehabilitation after indirect attacks on a witness’ general character for truthfulness. 
· Evidence of bias is generally NOT an attack on character. 
Lay & Expert Opinion
1. Fact Testimony;
2. Lay Opinion Testimony;
3. Expert Testimony.
FRE 602 Fact Testimony: the raw facts that the witness observed. 
· Only need personal knowledge. 
FRE 701 Lay Opinion Testimony: inferences that a witness WITHOUT specialized knowledge draws from the raw facts the witness observed. Testimony that goes beyond fundamental facts and encompasses the inferences that witnesses draw from those facts. 
If a witness is NOT testifying as an expert, testimony in the form of an opinion is limited to one that is:
(a) Rationally based on the witness’ perception;
(b) Helpful to clearly understanding the witness’ testimony or to determining a fact in issue; and 
· Needs to be helpful to the jury.
· Telling the jury who is lying is NOT helpful—this is the jury’s job. 
(c) NOT based on scientific, technical, or other specialized knowledge within the scope of Rule 702 (Expert Testimony). 
CANNOT say, “I knew he was lying.”
· Need a basis for the opinion/testimony. 
Ask, “Is it helpful to the jury AND reasonable?”
Limitations: be wary of speculation—if you CANNOT identify the foundation, it likely won’t be helpful. 
· Look for words such as “guess” and “must have.” 
FRE 702 Expert Testimony: the expertise and conclusion that a witness WITH specialized knowledge brings to bear on facts presented to that witness. 
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise IF:
(a) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or determine a fact in issue; 
· ANYONE possessing this specialized knowledge!
(b) The testimony is based on sufficient facts or data;
· Need facts to support. 
(c) The testimony is the product of reliable principles and methods; and 
· They have to demonstrate their methodology and how they got to their conclusion. 
(d) The expert has reliably applied the principles and methods to the facts of the case. 
· The judge has to be the gatekeeper. 
· Is it reliable enough for the jury to use?
The judges are the gatekeepers—they decide whether the area is a specific expertise and whether the “expert” is qualified/making stuff up. 
The basis for testimony can be first-hand knowledge, facts learned at trial (expert witnesses can listen in on the trial), outside studies, hypotheticals, hearsay, etc. 
Limitations: “the defendant is guilty”; “the witness told the truth” 
Qualifications of an Expert: either (1) knowledge; (2) skill; (3) experience; (4) training; OR (5) education. 
· It can be that particular expert’s first time testifying. 
· Other experts do NOT have to necessarily agree with the expert. 
Cases: 
· U.S. v. Hoang: we don’t need an expert to explain credit card scams—these are common knowledge. 
· Might give too much emphasis on the testimony. 
· Hoang allegedly scammed credit card companies out of huge sums of money. 
· Hoang wants to call Gringas, a forensic accountant. 
· G has opinions that H did not commit fraud but rather this was identity theft. 
An expert witness may offer an opinion only if the opinion has a proper and sufficient (1) factual basis and (2) methodological basis. 
______________________________________________________
Date: 4/17/2022
Class: 23
Topic: Authentication, Best Evidence Rule, Summaries, & Demonstrative Evidence
Assigned Reading(s): CB p.515—34; Page 8 of Handout #17
Cases: U.S. v. Safavian; U.S. v. Howard-Arias; U.S. v. Pool; U.S. v. Taylor
Methodological Basis for an Expert’s Opinion: the Federal Rules require that expert testimony (1) be the product of reliable principles and (2) reliably apply the principles and methods to the facts of the case.
Frye Standard: California still relies on this standard, BUT NOT the federal rules. 
Cases: 
· Frye v. U.S.: While courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs. 
· U.S. v. Fishman: fails the Frye test → The proffered testimony in this case has been challenged by the scientific community on grounds of both scientific merit and methodological rigor. The institutions (APA & ASA) weren’t accepting it. 
· Defendant was charged with mail fraud for fraudulently obtaining settlement payments in connection with shareholder class action lawsuits.
· Defendant intended to rely on an insanity defense—specifically, that the Church of Scientology brainwashed him which caused his state of mind at the time of the charged offenses.
· His two experts opined that “thought reform theory” can apply to religious cults such that the defendant was susceptible to “coercive persuasion.”
· At best, the evidence establishes that psychiatrists, psychologists, and sociologists disagree as to whether or not there is agreement regarding the Singer-Ofshe theory. 
Daubert Factors: this is the current federal standard through FRE 702.
· Displaces the Frye standard. 
· These factors are NOT set in stone—other factors can be assessed as well. 
1. Can the theory be tested?
· Or was this a theory that was made ONLY for this particular case? 
2. Is this theory subject to peer review? 
3. What is the rate of error of this theory? 
4. Is there general acceptance in the particular field in which it belongs? 
5. Did the expert use reliable facts/data?
6. Did the expert use reliable methods? 
· (ex) Did the expert only look at photos? Or did they actually examine the physical evidence? 
Cases: 
· Daubert v. Merrell Dow Pharm., Inc.: eliminates the Frye standard and replaces it with FRE 702. 
· General acceptance is NOT absolutely necessary. 
· Judges are the gatekeepers. 
· To serve as a gatekeeper, the expert needs to make the judge understand the evidence. 
· Under the Rules the trial judge must ensure that any and ALL scientific testimony or evidence admitted is not only relevant, but reliable. 
· Kumho Tire Co., Ltd. v. Carmichael: Daubert’s general holding—setting forth the trial judge’s general “gatekeeping” obligation—applies not only to testimony based on scientific knowledge, but also to testimony based on “technical” and “other specialized” knowledge. Here, the expert did NOT use a reliable methodology in reaching his conclusion. 
· Plaintiffs seek to introduce testimony from an expert saying that, based on his “tire failure analysis,” the cause of the blowout was a defect in the tire. 
· But the expert really didn’t do any tests.
· He never physically examined the tires. 
· He only saw photos of the tires and arrived at his conclusion. 
· There is NO indication in the record that other experts in the industry use Carlson’s 2-factor test or that tire experts such as Carlson normally make the very fine distinctions about, say, the symmetry of comparatively greater shoulder tread wear that were necessary, on Carlson’s own theory, to support his conclusions.
Expert’s Form of Testimony: experts can use 
· Opinions OR
· FRE 705: The expert does NOT need to explain the facts first. 
· Hypotheticals. 
FRE 703 What can Experts Rely Upon for their Opinion?:
· Facts Observed;
· Directly: they can go to the accident scene, look at the samples, etc.
· Observed at Trial: the experts can listen in on the trial. 
· Inadmissible Facts (Hearsay): experts can use hearsay because an expert is presumably able to decipher what’s reliable v. unreliable in hearsay statements. 
· Here, the experts are offering the hearsay to show how it affected their opinion. 
· BUT, inadmissible evidence (such as hearsay) should NOT be disclosed to the jury UNLESS the Court determines that its probativeness is substantially > prejudicial effect. 
· However, the other side can ask about this if they want. 
· (ex of problematic) “Based on what K told me about L being a gang member . . .”
An expert MAY rely on DNA profiles made by other experts to establish a DNA match in a criminal case. 
Cases: 
· Gray v. LG&M Holdings, Inc.: In the 9th Cir., “survey evidence should be admitted ‘as long as [the survey] is conducted according to accepted principles and is relevant.’” Daubert applies outside the scientific sphere as well. 
· Plaintiffs are models who sue a strip club’s owners for misappropriating their likeness and other torts for using the models’ photos in digital ads for their club.
· Plaintiffs seek to introduce testimony from a person versed in marketing surveys to opine that, based on a survey the person issued to a sampling of consumers, consumers are likely to associate the plaintiffs with the strip club and the associated “lifestyle.”
Additional Rules Governing Experts
FRE 704 Opinion on Ultimate Issue: the modern approach allows opinions on ultimate issues. 
· EXCEPTION: NO opinion on the ultimate issue of the defendant's state of mind in CRIMINAL cases.  
· (ex) “He didn’t have the intent to rob the bank.”
· If it’s a civil suit, expert witnesses CAN offer opinions on the defendant’s state of mind. 
· NOTE: Cal. § 805 does allow ultimate issue on defendant’s state of mind. 
Presentation of Expert Testimony—Roadmap:
1. Qualify the witness;
2. Bring out the expert’s opinion;
· Remember that we can ask for the expert’s opinion BEFORE disclosing the underlying facts. 
3. Ask the basis for the opinion again. 
· And have the expert give their opinion again. 
FRE 706 Court-Appointed Experts: the court can do this on their own motion or through a motion of a party.
· Has to disclose to the parties;
· The parties get the report;
· The parties can cross-examine;
· The parties can still call their own experts as well.
Cases: 
· Walker v. American Home Shield Long Term Disability Plan: This case presented the DC an appropriate occasion to appoint an independent expert to assist the court in evaluating contradictory evidence about an elusive disease of unknown cause. 
· Plaintiff applied for long-term disability with her employer based on a diagnosis of fibromyalgia, which has subjective symptoms and “no objective tests.”
· The trial judge appointed an expert witness to evaluate the evidence presented in a motion for summary judgment.
Roadmap—Expert Witnesses:
1. Does the witness have qualifications? 
2. Is this an area of specialized knowledge? 
3. Does it meet the admissibility standards?
· Asses under BOTH Frye and Daubert. 
______________________________________________________
Date: 4/19/2022
Class: 24
Topic: Judicial Notice, Burdens of Proof, Presumptions
Assigned Reading(s): CB p.559—82
Cases: Sandstrom v. Montana; McCann v. George W. Newman Irrevocable Trust; Basank v. Decker
Authentication 
FRE 901 Authentication: evidence sufficient to support a finding that the matter in question is what it purports to be. 
· The standard is by a preponderance of the evidence. 
· The judge makes the threshold, preliminary determination that there is sufficient evidence for a jury to find that the evidence is what it purports to be, but it is up to the jury to make the ultimate finding of authenticity.
Steps:
1. Mark the exhibit and show to the opposing counsel;
2. Issue testimony identifying and describing the exhibit and how the witness can identify it;
3. Offer the exhibit into evidence;
4. The Court will make its ruling; 
5. Show the exhibit to the jury. 
Types of Evidence (for Authentication Purposes): 
· Tangible Evidence: the witness can identify the object and does NOT need to be absolutely sure. 
· Writings: a witness who saw the writing being executed; non-expert handwriting opinion; handwriting expert; distinctive content (contains information that a regular person wouldn’t know?); certificate from a courthouse; ancient documents. 
· Photographs: the witness who took the picture; a witness can testify that the picture accurately reflects the scene; testify to the accuracy of the automatic equipment. 
· There is NO absolute requirement that the photograph be taken at the exact same time, as long as what is depicted fairly and accurately reflects what the witness saw firsthand. 
· Emails: look at the substance of the message; IP address; expert testimony; chain of messages; etc. 
· Web Postings: look at printouts reflecting the web page on a specific date; whether the website was owned/controlled by a particular person or entity; the authorship of posting reasonably attributable to a specific person or entity.
· Tape Recordings: recognition of voice; monitored taping; voiceprints.
· Telephone Conversations: identify the voice (even if you learned the voice at a later time); phone records; how the person identified themselves. 
· NOTE: if only using a nickname by itself, this is insufficient. We need additional evidence on top of this. 
· Documents: identify the handwriting; circumstantial evidence of authenticity; ancient documents.
Cases: 
· U.S. v. Taylor: The witnesses testified as to the manner in which the film was installed in the camera, how the camera was activated, the fact that the film was removed immediately after the robbery, the chain of its possession, and the fact that it was properly developed and contact prints made from it.
· The prosecutor seeks to introduce photographs taken by the bank’s camera system after the robbers locked the tellers in the vault, such that the tellers cannot testify that the photographs accurately relay what they saw.
· The parties could explain how the camera system worked and chain of possession to authenticate pictures.   
· U.S. v. Safavian:
The emails in question have many distinctive characteristics, including the actual email addresses containing the “@” symbol, widely known to be part of an email address, and certainly a distinctive mark that identifies the document in question as an email. 
· The government made a motion in limine to introduce a series of emails as admissions or adoptive admissions by the defendant. 
· U.S. v. Pool: The possibility that someone else was using the nickname in this clandestine operation is TOO great to properly admit S’s identification. 
· DEA agent Starratt received a call from a person who identified himself as “Chip,” a nickname used by appellant Loye throughout the investigation. 
· S never met Chip and he never made any voice comparison with Loye.
· The only way S could identify the caller was through the caller’s self-ID. 
Chain of Custody: still admissible even if there is a gap in the chain of custody.
· Just goes to the weight of the evidence. 
· Ask, “Do we have enough links in the chain to show that the evidence is probably what it is purported to be?”
· Assess by a preponderance of the evidence. 
Cases: 
· U.S. v. Howard-Arias: A missing link DOES NOT prevent the admission of real evidence, so long as there is sufficient proof that the evidence is what it purports to be and has not been altered in any material aspect. 
· One of the DEA agents involved in the transfer and testing of the bales and samples drawn from them did NOT testify at trial. 
· Defense says, “You can’t show this is the same drug.” 
Transcripts: serve as an aid for the jury to use in following tapes. 
· NOT evidence themselves unless the court admits them. 
· Stipulations are frequently used. 
FRE 902 Self-Authentication: documents under seal; certified documents/records; newspapers and periodicals; official publications; trademarks; notarized documents; certified copies of business records. 
Demonstrative Evidence
Charts, demonstrations, models, scientific demonstrations, physical evidence, etc. 
· Limiting instructions are often used because parties may be concerned that the demonstrative evidence is prejudicial. 
· The key objection used is FRE 403. 
· Is it misleading, inflammatory, or time-consuming? 
Animations: shows what the evidence supports—it’s a recreation. 
· NOT worrisome. 
Simulations: performs an expert’s function. 
· Simulations ARE worrisome. 
Jury Views: up to the judge’s discretion regarding whether to visit an important scene in the case.   
Best Evidence Rule
NOT about coming in with the best evidence—rather, this rule is about preferences. 
FRE 1002: ONLY applies to writings, recordings, and photographs.
FRE 1003: allows duplicates UNLESS the authenticity of the duplicate is questioned (and the question is genuine). 
FRE 1004: originals are NOT required if they are lost, destroyed, not obtainable, or NOT in the possession of opponent. 
· (ex) can’t be subpoenaed. 
FRE 1006 Summaries: may be used IF the originals or duplicates are available for inspection. 
· Based upon admissible evidence. 
Presumptions & Burdens of Proof
· Burdens: who has to come up with the evidence in order to win.
· Burden of Pleading → Plaintiff/Prosecution
· Burden of Proof: if you bring an action, you generally have the burden. 
· Burden of Production → Prosecution/Plaintiff 
· Burden of Persuasion: after the party with the burden of proof carries the burden of production, that party must then convince the trier of fact that it should prevail in the litigation. 
· Criminal → Beyond a Reasonable Doubt
· Requires the trier of fact to be convinced that a party has proven the elements of the pertinent crime(s) or sentencing enhancements beyond a reasonable doubt. 
· Civil → Preponderance of the Evidence
· Requires that the trier of fact be convinced that a fact is more likely than not to be true. 
· Civil Fraud → Clear & Convincing Evidence
· Requires the trier of fact to be persuaded that a party’s claim is “highly probable” or “reasonably certain.”
· Also applies to other really significant civil cases. 
Standard of Proof: the degree of certainty that the fact finder must have regarding the correctness of the result.
Presumptions: a mandatory inference insofar as it requires the trier of fact to presume the existence of the “presumed fact” from proof of a “basic fact.”
FRE 301 Presumptions—Civil Cases:
· Rebuttable Presumption: there is something in the law that initiates the presumption, BUT the other side can push it back. 
· Irrebuttable (Conclusive) Presumption: Once a party proves the basic fact, the presumed fact is conclusively deemed to be true and cannot be contradicted by introducing contrary evidence. 
Inferences: deriving a fact from another fact. 
· The basis for circumstantial evidence. 
· Inferences are allowed in criminal cases and in civil cases as long as the connection between the fact proven and the fact to be inferred is a “rational one.” 
· Think of this as your common sense. 
Criminal Cases: the defendant is presumed innocent until proven guilty. 
· There are NO irrebuttable presumptions. 
· The burden can be put on the defense to prove an affirmative defense. 
· (ex) insanity defense, self-defense, etc. 
· A presumption of intent is NOT allowed. 
Cases: 
· Sandstrom v. Montana: “This presumption would conflict with the overriding presumption of innocence with which the law endows the accused and which extends to every element of the crime.”
· He was charged with “deliberate homicide,” in that he “purposely or knowingly caused the death of Jessen.”
· S is arguing that he didn’t have the intent due to a personality disorder stemming from alcohol consumption. 
· Court instructed the jury that “the law presumes that a person intends the ordinary consequences of his voluntary acts.”
· Shifted burden of proof to defendant. 
· McCann v. George W. Newman Irrevocable Trust: The party asserting diversity jurisdiction bears the burden of proof. There is a presumption favoring an established domicile over a new one.
· A party generally meets his burden by proving diversity of citizenship by a preponderance of the evidence. 
· McCann’s estate sued in federal court in New Jersey, and asserted SMJ based on diversity, contending McCann had changed his domicile from New Jersey to New Hampshire prior to his death.
· Under Rule 301, the presumption favoring an established domicile places the burden of production on the party alleging a change in domicile, but does NOT affect the burden of persuasion, which remains throughout with the proponent of federal jurisdiction. 
· When the party claiming a new domicile is a proponent of federal jurisdiction, one of the parties will bear both burdens. 
Judicial Notice
The Court is making evidence that both parties are NOT fighting over. 
Adjudicative Facts: facts needed to prove the case.
FRE 201 Judicial Notice: (1) adjudicative fact; (2) NOT subject to reasonable dispute; (3) generally known OR capable of accurate and ready determination through sources whose accuracy cannot reasonably be questioned. 
· (ex) day of the week; Los Angeles is in CA; the address of the White House; etc. 
Cases: 
· Basank v. Decker: The risk that petitioners will face a severe, and quite possibly fatal, infection if they remain in immigration detention constitutes irreparable harm warranting a TRO. Therefore, the court can take judicial notice of the danger COVID-19 posed for the detainees. 
· Basank is seeking release from ICE custody because of the public health crisis posed by COVID-19. 
· Medical doctors have warned of a “tinderbox scenario” as COVID-19 spreads to immigration detention centers and the resulting “imminent risk to the health and safety of immigrant detainees” and the public. 
· Asked the judge to take judicial notice of COVID-19 affecting the detainees.
Courts have large discretion to make the judgment of whether something is generally known. 
______________________________________________________
Date: 4/24/2022
Class: 25
Topic: Privileges
Assigned Reading(s): CB p.583—621
Cases: Upjohn Co. v. U.S.; U.S. v. Zolin; Trammel v. U.S.; U.S. v. Hubbell
Privileges
In common law, NOT the rules. 
Even though there may be certain information that might be incredibly relevant, there is a greater interest in protecting our value system. 
For our purposes, we need to know: 
· The attorney-client privilege; 
· The psychotherapist-patient privilege; 
· The spousal testimonial privilege;
· The confidential marital communications privilege; and 
· The clergy-penitent privilege. 
Mechanics: the client holds the privilege! At times, the attorney should assert the privilege for the client. 
· A waiver of the privilege requires voluntary disclosure.
· Can be seen in various ways, for example, telling your attorney you are waiving OR just speaking loudly while 3rd parties are next to you. 
· The choice of law follows the Erie doctrine. 
· Diversity → State Privilege Law
· Other Federal Cases (Subject-Matter Jurisdiction) → Federal Privilege Law
FRE 502 Inadvertent Disclosures: provides that an inadvertent disclosure will NOT constitute a waiver as long as the privilege holder (1) took reasonable steps to prevent inadvertent disclosures before the disclosure and (2) took prompt and reasonable steps to rectify the inadvertent disclosure at issue after that disclosure.
· There can be limited disclosures. 
Attorney-Client Privilege: confidential communications between the lawyer and the client regarding professional legal services. 
· NO formal agreement or retainer is required. 
· The “client” just has to be asking for legal advice. 
· Does NOT actually have to be an attorney—there has to be a reasonable belief that the individual is authorized to practice law.
· Does NOT cover attorney observations or physical evidence. 
· The privilege lasts forever (or until the client waives it). 
· ALL people used by the lawyer to assist with legal work are covered by the privilege. 
· A communication is made in confidence “if it is not intended to be disclosed to third persons other than (1) those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or (2) those reasonably necessary for the transmission of the communication.” 
Cases: 
· Upjohn Co. v. U.S.: the privilege applies to ALL the employees who participated in the questionnaire. 
· The communications concerned matters within the scope of the employees’ corporate duties, and the employees themselves were sufficiently aware that they were being questioned in order that the corporation could obtain legal advice. 
· Information, not available from upper-echelon management, was needed to supply a basis for legal advice concerning compliance with securities and tax laws, foreign laws, currency regulations, duties to shareholders, and potential litigation in each of these areas. 
· As part of this investigation, the attorneys prepared a letter containing a questionnaire which was sent to “All Foreign General and Area Managers” over the Chairman’s signature. 
Exceptions to the Attorney-Client Privilege: furtherance of a crime/fraud; malpractice action against the lawyer; suing a client for a fee; document attested by the lawyer; joint clients; identity of clients. 
· Client Identity: generally, the identity of the client is NOT privileged. 
· The amounts paid by the client are NOT privileged. 
· Exception: “Last-link Doctrine” → the government cannot compel an attorney to disclose who illegally handled the transaction. 
· Might be a privilege if the only thing the government doesn’t know is who did the crime and you’re the link to that. 
Work-Product Privilege: NOT an absolute privilege—assess this on a case-by-case basis. 
· Work product includes a lawyer’s strategy and thought processes, along with materials prepared to help the attorney (generally privileged, but be careful about giving it to the other side). 
· (ex) drafts, notes, etc. 
Cases: 
· U.S. v. Zolin: BEFORE engaging in an in-camera review to determine the applicability of the crime-fraud exception, “the judge should require a showing of a factual basis adequate to support a good-faith belief by a reasonable person,” that in camera review of the materials may reveal evidence to establish the claim that the crime-fraud exception applies. 
· Rationale behind the attorney-client privilege doesn’t serve future wrongdoing, but prior wrongdoing. 
Marital Privileges:
· Spousal Testimonial Privilege: (1) while spouses are still married; (2) cannot force one spouse to testify against the other spouse. 
· Applies in criminal cases. 
· Spousal Confidences Privilege: applies ONLY to confidential communications. The non-testifying spouse can invoke. 
· Extends beyond marriage.
· EXCEPTIONS: communications designed to aid ongoing or future crime; one spouse charged with a crime against the other; civil case between the spouses.
Cases: 
· Trammel v. U.S.: The witness-spouse ALONE has a privilege to refuse to testify adversely.
· When one spouse is willing to testify against the other in a criminal proceeding—whatever the motivation—their relationship is almost certainly in disrepair; there is probably little in the way of marital harmony for the privilege to preserve. 
Psychotherapist-Patient Privilege: applies to confidential communications with social workers. 
Physician-Patient Privilege: NO federal common law privilege, but exists under the California Code. 
· Limited privilege and it doesn’t apply at all in criminal cases. 
· Might apply in civil cases. 
5th Amendment Privilege Against Self-Incrimination: ONLY applies to natural persons and to testimony (things that go through your brain to form your answers).
· Testimonial: disclosing content of the mind, NOT physical characteristics. Information is testimonial ONLY if it “discloses the contents of the mind” by “explicitly or implicitly relating a factual assertion or disclosing information.” 
· Does NOT apply to fingerprints, blood samples, voice, handwriting, etc. 
· The prosecution CANNOT call the defendant to be a witness and CANNOT comment on the defendant’s failure to testify (Griffin Error).
· This would be a reversible error. 
· Use/Statutory Immunity overrides the privilege. 
· A person CANNOT assert the privilege to prevent the compelled disclosure of information prepared by someone else just because it incriminates that person.
Subpoenas: documents themselves are NOT privileged. But identifying them and having the defendant going through the thought process of deciding which ones to produce is. 
Cases: 
· U.S. v. Hubbell: the documents weren’t themselves privileged, but the defendant had a 5th Amendment right NOT to identify, collect, sort, and produce documents to the government. 
Bonus Question: the names of her children
Sally (Solly?) who is married to Stepahnie 
Javi who is married to Robbie
Danny is not married
Exam: 
Objection #3: hearsay is NOT permitted and this is a statement from someone from outside the court. However, this is a prior consistent statement exception because ___. 
NON-hearsay: not offered for the truth; not assertive conduct; or not spoken by a person. Put B down if so. 
Only put C if it hits one of the 801(d) categories for NOT (PIS, Admissions, etc.) 
A if it’s hearsay even with an exception. 
OH --> What exactly does "predispose" mean? What would an example look like?


OH --> Can you provide more examples for this category?


OH --> Williams v. Illinois


Just spot it and note that it might be a Melendez case.


OH





