OUTLINE – EVIDENCE (Gold)
**Vocab Words in OneNote
I. APPELLATE REVIEW OF EVIDENTIARY ISSUES
· FRE 103. Rulings on Evidence

· (a) Preserving a Claim of Error
· If party's claim is court erroneously ADMITTED evidence ==> Timely objection on the record (or motion to strike) + specific ground for objection (exception for latter if apparent from context) 
OR

· If party's claim is court erroneously EXCLUDED evidence ==> Party must have made an offer of proof (exception if substance of excluded evidence is apparent from the context).  
· *Exception to requirement of making a record is the "plain error" doctrine. 
· Additionally, a party may claim error ONLY if the error affects a substantial right of the party
· No clear answer from the courts of what is meant by this. Most errors are considered “harmless.”

· Timely: Best before the question is answered (or soon after if motion to strike)

· Offer of Proof: The evidence must be made clear but it must be done away from jury. This can be made in question-and-answer form with the witness, or the attorney can state what the witness would have said. 

· Standards of Review:
· de novo: 

· This standard is used for hard rules where the trial court had no discretion. The appellate court gives no deference to the trial court’s ruling and essentially starts from scratch with the assessment.

· Abuse of Discretion:

· Some rules are more flexible and allow the trial court to use its discretion in deciding them. The appellate court will use the abuse of discretion standard in these cases and give great deference to the trial court’s ruling.
II. SOURCES OF EVIDENCE & NATURE OF PROOF

· Two types of evidence:
· Witness Testimony

· Physical evidence (real evidence)

· The law regulating burdens of proof guide the resolution of cases in which the evidence is lacking or in conflict.

· The law of presumptions involves laws that permit or even compel the trier of fact to assume the existence of one fact based on proof of a different fact or set of facts.

A. WITNESSES

· FRE 601. Competency to Testify in General
· “Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.”
· Determines WHO can testify
· In a civil case with diversity jdx, state law governs the witness competency (Erie Doctrine)

· 3 requirements for this to apply:

· (1) the issue arises in a civil action/proceeding

· (2) it concerns an element of a claim or defense; and

· (3) the claim or defense is one as to which state law supplies the applicable substantive rule.

· FRE 610. Religious Beliefs or Opinions
· Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.
· California:

· CEC §700. General rule as to competency

· CEC §701. Disqualification of witness
· A person is disqualified as a witness if they cannot communicate or understand duty to tell the truth.
Exceptions to “everybody can testify”:

· FRE 605. Judge’s Competency as a witness

· Presiding judge may NOT testify as a witness. A party need not object to preserve this issue.
· CEC 703 ** (check)
· FRE 606. Juror’s Competency as a witness

· Full rule in attack outline

· (a) Jurors may not testify as a witness before the other jurors at the trial. If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence. (To mitigate bias)
· (b) Inquiry into the validity of a verdict/indictment:

· A juror may not testify or submit written evidence (affidavits) to what happened during deliberations EXCEPT in 3 situations:
· (1) Extraneous prejudicial information (newspaper, internet, social media)

· (2) Outside influence improperly brought to bear (bribe, blackmail)

· (3) Mistake entering verdict or on verdict form (mechanical/typographical)
· The court wants finality in jury verdicts – they don’t want to know what goes on unless one of the three specific exceptions apply.

	Tanner v. US: Rule 606(b)(2)(B) exception for “outside influence” must be external to the jury—not the breadth of their experience, etc. 

Warger v. Shauers: Information can be deemed “extraneous” only if it derives from a source external to the jury.

Pena-Rodriguez v. Colorado: SCOTUS says that the 6A right to a fair trial overrides Rule 606(b) and allows testimony of jurors if racial discrimination has occurred. Not clear if this extends to other types of discrimination. Lower courts have drawn a clear line at race.

“Where a juror makes a clear statement that indicates he or she relied on racial stereotypes or animus to convict a criminal defendant, the 6th Amendment requires that the no-impeachment rule give way in order to permit the trial court to consider the evidence of the juror’s statement and any resulting denial of the jury trial guarantee.” 



HYPNOTISM

· There are many cases that address the question of competency of a witness who has undergone hypnosis. The police sometimes employ it in investigations.
· Problem: hypnosis is a process of suggestion. We are leery of what information was suggested and what the witness actually knew. 
	People v. Shirley: SCOTUS held that the testimony of a witness who has undergone hypnosis for the purpose of restoring his memory of the events in issue is inadmissible as to all matters relating to those events, from the time of the hypnotic session forward. 
Exception: This does not foreclose the use of hypnosis for purely investigative purposes.
As a result of Shirley, California legislature enacted CEC §795 that makes an exception to Shirley for criminal trials.


· In California:

· Civil Cases – Shirley applies

· Criminal Cases – CEC §795 applies

	Rock v. Arkansas: SCOTUS held that the Arkansas law violated the Constitution (5th A right to testify on one’s own behalf) by being overly broad (excluding all testimony from the defendant) and not properly focusing on excluding evidence that is unreliable.

Takeaway: State evidence rules that are overbroad, and that exclude evidence that looks perfectly reliable, could raise a constitutional issue. Particularly where what’s being excluded is testimony offered by the defendant that is exculpatory. The Constitution will always overrule state evidence rules.


PERSONAL KNOWLEDGE

· FRE 602. Need for Personal Knowledge
· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of that matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.

· This is a low standard. Perception does not have to be perfect.
· Standard is satisfied so long as a reasonable person could conclude that the witness perceived, comprehended, remembers, and can communicate the fact. 

· FP ( FT
· Facts perceived = facts testified. The witness must have sensory perception of the fact in order to testify to that fact.

· FRE 701. Opinion Testimony by Lay Witnesses

· If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:

· (a) rationally based on the witness’s perception;

· (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and

· (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
· Memory:
· If a witness cannot remember something while testifying, they can be shown a document to help her remember. If the witness says her memory is refreshed, the witness has personal knowledge and may testify to her refreshed recollection. If the witness cannot remember, she cannot read from the document (hearsay objection). 

OATH OR AFFIRMATION REQUIREMENT

· FRE 603. Oath or Affirmation to Testify Truthfully

· Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.  
· This is an element of perjury. You will not be allowed to testify if you refuse to take an oath or affirmation.
B. REAL/PHYSICAL EVIDENCE
· Two types of tangible evidence:
· Real evidence

· Murder weapon

· Demonstrative evidence

· Item used to illustrate testimony

Tangible evidence must satisfy something called “requirement of authentication.”
A. AUTHENTICATION
· Refers to the process of proving that an item of evidence is what its proponent claims it to be.

· Limitations on what you can claim a piece of evidence to be:

· It must be relevant  Threshold question
· It must be able to prove it is what you say it is. Could a reasonable person say it is what the proponent says it is?
· FRE 901. Authenticating or identifying Evidence

· (a) In General. To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
· (b) Examples Explanations in rule
· Testimony of a witness with knowledge
· Most common way an item is authenticated.

· Three ways:

· Physical object ( a witness can authenticate if she perceived it under any circumstances that permit the witness to establish its relevance.

· Document ( a witness can authenticate it if she wrote it, signed it, used it, or saw others do any of those things.

· Recorded Conversation ( may be authenticated by participant or listener.
· Nonexpert Opinion about handwriting

· Comparison by an expert witness or the trier of fact

· Distinctive Characteristics and the like

· Logo of D’s company, no one else had access, appearance, contents, substance, postmark, etc.
· Opinion about a voice

· Evidence about a Telephone conversation
· Evidence about public records
· Evidence about Ancient Documents or Data compilations
· Evidence about a process or system
· Jackson case (law student who did the UPS scam)
· Methods provided by a statute or rule
B. Authentication of Photographs

· The personal knowledge required to authenticate a photograph varies depending on what the party offering the photograph claims it to be.
· Two ways to authenticate photo:
· (1) Asking the witness if the photograph is a “fair and accurate depiction” of a scene that they have been to is appropriate. 
· They are testifying to their personal knowledge from being at the scene.

· This would be a demonstrative use of the photograph

· (2) Asking “is this a photo of the bank robbery” would have to be authenticated by the photographer or the surveillance supervisor who could testify to taking the image from the video footage he monitors (or something like that).
· Asking for personal knowledge of the taking of the photograph. 

· The photo in this case is real evidence.

· Typically, a photograph is relevant if it IS a photo of the scene AND if it is a photo that looks like the scene. 

· Authenticity is often in dispute (ex: two experts say opposite things)

· So as long as the low burden is satisfied by the party offering the evidence, the opponent can still offer their contesting evidence. The jury gets to hear it all and then decide what they believe.

C. Authenticating by Chain of Custody
· When an item has a unique appearance or character, often a single witness can authenticate that item based on seeing it at some time before testifying.

BUT

· If the evidence is generic in appearance then a “chain of custody” must be established to establish that the item is the very item the witness perceived.

· To meet the 901(a) standard: the item must be traced from the moment it was at the scene to the moment where it is being offered into evidence in the courtroom.
· A series of witness (chain of custody) that shows this is the same item and that it has not been tampered with or altered. 

· All witnesses in the chain testify to the circumstances under which they took custody of the item, the efforts made to safeguard it, what changes appear in the item if any, and the circumstances they surrendered custody 

( Laying Foundation.

· Often there will be a forensic scientist in this chain of custody for a drug case, testifying that the substance is a controlled substance.

· Chain Breaks:

· Chain can be established even if there is a relatively small break in the chain (as long as it is established that this small break did not compromise/break the chain of custody).
· Big breaks in the chain of custody destroy it and the item will be inadmissible.
· What if the condition of the evidence is different when it arrives in the courtroom?

· Depends

· If the gun is scratched up a bit but you can still see what it is then no issue

· If it’s a blood sample that has been contaminated, that is a serious problem. Depending on what witnesses say, 901 standards may not be satisfied.

· Objections:
· Insufficient Foundation

· A generic way to simply claim that your opponent hasn’t established the required foundation (required facts) that make the evidence in question admissible.

· It’s better to do a more specific objection but this is still an option.

· Asking to voir dire a witness:
· If one of the attorney’s asks to question a witness out of order (ie: defense wants to ask prosecution’s witness some questions while prosecution is still doing direct examination), counsel can ask the judge to go out of order for a limited, mini cross-examination called voir dire. This is often done with regard to evidence that the other side is trying to admit. 

· Examples:
· Police officer scratching initials into gun at scene (this is sufficient authentication – unique appearance, does not require chain).

· Gold dagger with gem stones (unique, could be authenticated with one witness)

· Bag of white powder (generic, requires chain of custody).

· New Technology & Authentication:
· The list of examples in 901(b) is not exhaustive and is flexible and covers modern technology. 

· 901(b)(4) – is a good catch all category and looks at all of the circumstances involving the evidence.

D. Self-Authentication

· Certain types of evidence do not require any extrinsic evidence of authenticity to be admitted.  
· Extrinsic evidence: any evidence other than the item of evidence in question.
· BUT, just because it’s authenticated, does not mean it’s admissible.

· These are listed in FRE 902

· FRE 902. Evidence that is Self-Authenticating
· Categories (12 total):
· Public Records
· Official Publications

· A book, pamphlet (ex: EPA report)

· Newspapers and periodicals
· Business Records
· Trade Inscriptions

· Company logos, etc (ex: Coke bottle)

· Full list in rule
E. BEST-EVIDENCE RULE

· The Best Evidence Doctrine provides safeguards against unreliable evidence concerning the contents of a writing, photograph or recording. 
· Rule 1002: establishes a preference that the “best evidence” of those contents is the original. BUT there are some exceptions. 
· FRE 1001. Definitions that apply to this article

· Writing: consists of letters, words, numbers, or their equivalent set down in any form 
· Recording: consists of letters, words, numbers or their equivalent recorded in any manner 
· Photograph: a photographic image or its equivalent stored in any form 
· Examples: X-ray, video

· Original: the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. 
· Electronically Stored information: “original” means any printout (or other output readable by sight) if it accurately reflects the information. 

· Original of Photo: includes the negative or a print from it. 

· Duplicate: a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original. 
· FRE 1002. Requirement of Original

· An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.
· The rule is limited in two ways:

· (1) It does NOT apply to tangible items OTHER than writings, photos, records.

· But, the definition of these things is broad enough to include any collection of data in a tangible format (ie: CD’s, thumb drives, etc)

· (2) It ONLY applies to the CONTENTS of writings, recordings, photos.

· It does not apply to all evidence concerning these categories. 

EXCEPTIONS TO BEST EVIDENCE RULE
· Rules 1003, 1004, and 1006 recognize that an original is not always the only way to prove the contents of a writing, recording, or photograph. In some cases, other evidence of the contents, such as copies of the original or testimony, will be admissible. 

· All associated CEC Rules in Attack outline

· §1520, 1521 (in discussion questions)

· The most important exception is in Rule 1003, permitting the admission of “duplicates.”

· Photocopies count as duplicates under 1001 definition.

· Typically, machine made copies are reliable – no human error.

· Objections:

· California:

· “Inadmissible secondary evidence”

· Federal:

· “Not the best evidence”

· FRE 1003. Admissibility of Duplicates
· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
· FRE 1004. Admissibility of Other Evidence of Content

· Full rule in attack outline

· States when an original is NOT required:

· (1) all originals are lost/destroyed and not in bad faith by proponent

· (2) an original cannot be obtained 

· (3) party with evidence was put on notice but fails to produce it at trial/hearing.

· (4) the writing, recording, photo is not closely related to a controlling issue.

· FRE 1006. Summaries 

· The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.
*EXAM TIP*
· When considering if a writing is admissible, there will frequently be 3 issues to consider:

· (1) Authentication (because it is an item of physical evidence) 

· (2) Best Evidence Rule (if it is regarding contents)

· (3) Hearsay (because the document is an out-of-court statement)
F. JUDICIAL NOTICE

· Judicial Notice is a way to prove facts without admitting any evidence.
· Only certain types of facts may be judicially noticed
· A court may take judicial notice of:

· Adjudicative Facts

· Governed by FRE 201.

· The law (but NOT municipal laws/courts are hesitant)
· Legislative facts
· There is no rule regulating judicial notice of legislative facts.

· Adjudicative Facts:

· Facts about the particular event that gave rise to the lawsuit and help explain who did what, when, where, how and with what motive and intent.

· Legislative Facts:

· Assumptions the court makes about the world in which the law operates. These are factual in nature and provide the social, political, and public policy foundations for legal rules. 
· Legislative facts by their very nature are not indisputable. They are often controversial. Appellate review serves as a check on these findings. 

· Example: the court may create a privilege (if it is allowed in that jurisdiction). Discussion question #6, p.75
· Judicial Notice is appropriate when:
· The fact at issue is one that is a matter of general knowledge or can be established conclusively by consulting indisputably accurate sources; and 

· The party seeking to establish the fact presents those sources to the court; and 

· The opponent is given an opportunity to contest the propriety of the court taking notice of the fact. 

· FRE 201. Judicial Notice of Adjudicative Facts

· Full rule in attack outline

· A court may take judicial notice of a fact that is not subject to dispute because it:

· (1) is generally known within the court’s territorial jurisdiction, or

· (2) can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.

· Rule 201 also describes the process of judicial notice.
· Court MUST take JN if a party requests it and court is given the necessary information.
· Court MAY take JN on its own 

· Judicial notice may be taken at ANY TIME in the proceeding. 

· Even on appeal

· This is an exception to the rule that parties cannot enter new evidence on appeal 

· Jury Instructions:
· Civil Cases: court MUST instruct jury to accept the noticed fact as conclusive

· Criminal Cases: court MUST instruct jury that it MAY OR MAY NOT accept the noticed fact as conclusive. 

· Judicial Notice is appealable if it is an improper taking of judicial notice.
G. BURDENS OF PROOF

· Two Types:

· (1) Burden of Persuasion

· Established by substantive law 

· It determines two things: 

· The burden of persuasion describes the amount of proof that must exist for a fact to be deemed proven.  

· Example: Beyond a reasonable doubt 

· Allocation of the burden of persuasion identifies the party who must lose if the burden is not satisfied. 

· In a typical criminal case, prosecution bears the burden of persuasion.  

· (2) Burden of Production

· At every point in a case, one or the other of the parties has the responsibility to offer evidence in support of its position. The party bearing that responsibility at any given time is said to have the burden of production.  
· Presumptions are also procedural devices and they establish preferences in favor of or against existence of certain facts.  

· A presumption is a conclusion of a fact that the law requires the fact-finder to draw from another fact or group of facts. A presumption is conclusive.  

· Ex: the law in many jurisdictions recognizes that if a letter has been stamped and placed in the proper mailbox that it should be presumed that the letter was received. 

· True presumptions are rebuttable. 
III. RELEVANCE

*Relevance is the threshold question for evidence – Low bar*
· FRE 401. Test for Relevant Evidence

· Evidence is relevant if:

· (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

· (b) the fact is of consequence in determining the action.
· FRE 402. General Admissibility of Relevant Evidence
· Relevant evidence is admissible unless any of the following provides otherwise:
· the United States Constitution;
· a federal statute;
· these rules; or
· other rules prescribed by the Supreme Court.
· Irrelevant evidence is not admissible.

· RELEVANCE TEST:
· (1) the evidence must be offered to prove a fact of consequence; and

	Fact of Consequence:

Facts are of consequence if they are either necessary elements under the applicable substantive law or other facts from which a necessary element may be inferred.




·  (2) the evidence must make the fact more or less probable
	Inference/Assumptions:

These assumptions are based on human psychology and how judge thinks the world works. The judge could make a very different assumption than you or your client so it’s important to educate the judge.




· The test for relevance is satisfied if it has any tendency to make the fact more or less probable. This means that the evidence is still relevant even if it does not increase the probability of a fact to the level of certainty.
	Evidence ( Inference/Assumption ( Fact

Example:

Evidence: Witness says “I saw smoke”.
The logical connection between the evidence and the fact is called an inference. We're arguing that evidence of smoke, we can infer that there was a fire. Why can we infer this? 

Because of an assumption we're making about how the world works. 
Judge must assess the validity of some assumption about the world. 




· Judge MUST assume, as first step, that the witness has some credibility. It is not up to the judge to decide if the witness is credible or not, that is for the jury to decide. This does not change even if it’s a bench trial.
· It is important to educate the judge to think beyond her own personal experience and to put them in the mind/position of the parties.
· BUT, evidence going towards credibility of a witness is ALWAYS relevant. 
· Every witness questioning is going to begin with questions about name, address, etc. These background facts are considered relevant because they go to witness credibility.
	Example: Witness credibility 
To prove Defendant took part in the robbery, the prosecution calls Witness, who testifies that she was standing across the street from the bank and saw Defendant emerge with what appeared to be a bag of money. Later, Defendant offers evidence that Witness is nearsighted and was not wearing his glasses at the time the bank robbery occurred. The prosecution objects on relevance grounds.




· Mechanics for demonstrating or disputing relevancy:
· If you foresee an admissibility problem, you should make a motion in limine before trial to establish relevancy. 

· Note:

· You have to think about what evidence you have and how it may be relevant to prove what facts of consequence. It may only be relevant under one theory but not another and this will influence what you present at trial.
	California Constitution Article I §28(f)(2): Right to Truth-in-Evidence
Except as provided by statute hereafter enacted by a two-thirds vote of the membership in each house of the Legislature, relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post-conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory or constitutional right of the press.




CALIFORNIA:
· For CA law, for evidence to be relevant it must go to a disputed fact. So, if there is a stipulation as to a certain fact, then it is not relevant to present evidence to that fact. [CEC §210; CEC §351]
· CA Criminal Case: all relevant evidence must be admitted UNLESS: 
· (1) It’s unconstitutional
· (2) It’s privileged

· (3) It’s hearsay
· (4) CEC §352 allows court to balance probative value with competing concerns like waste of time/prejudice/etc.

· (5) CEC §782 limits on character evidence about the victim of a civil sexual assault case 

· (6) CEC §1103 limits on character evidence (victim and defendant) in a sexual assault case.
· Stipulation: The parties admitted the fact was true. The jury can assume those facts are true.
· FRE 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons
· The court may exclude RELEVANT evidence if its probative value is substantially outweighed by a danger of one or more of the following: 
· unfair prejudice, 
· confusing the issues, 
· misleading the jury, 
· undue delay, 
· wasting time, or 
· needlessly presenting cumulative evidence.
CEC §352 is analogous.
· Probative Value: 

· An assessment of the degree to which an item of evidence affects the likelihood of a fact of consequence. How much does the evidence prove a fact of consequence? 
· VS: Relevancy which is a yes-no-proposition, not a matter of degree – does it affect probability? Yes/No.

· In deciding probative value, the credibility of the witness is NOT an element.
	To Assess Probative Value

Two Elements:
(1) The strength of the logical connection between the evidence and the fact of consequence it’s offered to prove. Logical force
(2) Extent to which it’s needed.



	Example: Probative Value

D is accused of stabbing V. Prosecution wants to offer evidence D owned a steak knife. This has low probative value because everyone owns a steak knife. The logical connection between the evidence (steak knife) and fact of consequence (D stabbed V) is weak.

But, if the knife had blood on it that matched characteristics of V’s blood, then this has much higher probative value because there is a stronger logical connection. 


· Unfair Prejudice: 
· The evidence might move the trier of fact to decide an issue on an improper basis.

· Improper Basis: the law says the case should not be decided on this basis.

· Two things might happen:

· (1) Emotion/Bias: 
· The nature of the evidence might move the jury to decide the issue based on emotion or bias.

· Inferential Error Prejudice (when the jury misunderstands the logical importance of the evidence due to an emotional response to the evidence).

· Nullification Prejudice (when evidence might incline the jury to disregard the law)

· Example: Prosecution offers graphic photos of injuries into evidence. Jury, upset by photos, convicts D even though it was legal self-defense.

· (2) Evidence can prove two facts but one is inadmissible

· The evidence offered for one set of facts that is admissible but could also go towards proving completely different facts but would be inadmissible in that instance. In this instance, there is the danger that the jury could evaluate the evidence or use it for an improper purpose (unfair prejudice). 
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	Example:
D states he was holding the gun but it went off by accident. Prosecution offers evidence that in the 6 months leading up to shooting, on multiple occasions, D tried to shoot the victim, but missed.  
Relevant for two different facts: 
1. That D is violent  
· Evidence rules will say the evidence is inadmissible for this because it's character evidence 
2. Show that this shooting was not accidental, it was intentional 
· It's admissible for this purpose. This is a way to get around character evidence exclusion.  
When that's the case, the evidence carries with it the potential for unfair prejudice. Even if the prosecution is not offering it to show character evidence, the potential for the jury to evaluate it or use it for an improper purpose and that is unfair prejudice. 
Jury might misuse the evidence for the inadmissible use. 



· Jury’s role in determining credibility?
· Judge should instruct the jury that it is their role to assess credibility of the witnesses.

UNDISPUTED FACTS

· Old Chief v. U.S. (1997)
· Facts: D who had a prior felony, is being charged with felon in possession of a firearm and assault. D’s attorney doesn’t want to reveal the nature of the felony D previously had (to avoid screwing the jury’s perceptions up), so he offers to stipulate to it. Trial judge ruled prosecution did not have to accept that stipulation. D convicted ( US Supreme Court reverses. 
· Held: Court notes evidence about prior assault conviction record of D was relevant under §401 (to prove D was a felon), but trial judge made a mistake in failing to exclude evidence under § 403 because it was unfairly prejudicial. 

· Rule: It is generally true that the prosecution can choose how to prove its case (ie: not accept a stipulation) but only if there is extra value that the jury will get out of the evidence being presented rather than stipulated to. In this case there was no extra value. 
PROBABILISTIC EVIDENCE

· Trials never prove facts with certainty. However, some evidence can be presented precisely, in probabilistic terms. 

· Example: DNA evidence – always presented in terms of numbers.
· In calculating probabilistic evidence, the “Product Rule” may be used.

· This rule is used to calculate independent variables to see what the probability is of finding one instance with all the independent variables are present. It is the product of multiplying all of the individual properties. 

· Example: 1/10 men have a shaved head, ¼ men has a mustache: 1/10 x ¼ = 1/40 man with shaved head and mustache. (However, these would have to be confirmed independent variables).

· Problems:

· The probabilities could lack foundation/no connection to reality

· Unfairly prejudicial - could include inherent biases or other issues under Rule 403 

· Data sampling problems

· Are the variables independent? Only works if they are

· Numbers could distort reality/truth

· Could be overly persuasive to the jury (jury could give it overly important weight)

· Note:
· It’s important to remember that the definition of relevance also states that the evidence must be offered up to prove a fact of consequence. We have to look at the applicable substantive law in the case to say what the facts of consequence are and once that is done, we can look at the effect on probability. 
· Multiple Regression:

· A technique used to figure out the probative value of one variable among many other variables that may have contributed to the outcome. 
PRELIMINARY QUESTIONS OF FACT
· Introduction:

· Rule 104 tells us how to apply all the other rules. Things turn on the absence of certain facts. The rules regulating admissibility always turn on the truth of certain facts. These facts are called preliminary facts. 
· I.e. let’s say when the police show up to the house they find a machete. Is that relevant evidence? We’re going to need another fact (namely that the person was killed by a machete) to know. 
· Whether the facts that are key to admissibility are present is called a preliminary question. 
· FRE 104. Preliminary Questions

· Full rule in Rule Outline

· This rule tells us how to lay a foundation

· Important distinctions between Rule 104(a) and (b)
· 104(a) 
· Who considers?
· The court must decide
· What can the court consider?
· The court can consider almost anything, all evidence (even inadmissible) UNLESS it relates to privilege.
· What is the burden of proof as to proving a preliminary fact?
· Preponderance of the evidence
· 104(b)
· Who considers?
· The court may decide BUT the jury plays a role
· The jury may hear the evidence because if it turns out the fact is not true, and the evidence is irrelevant, the jury will disregard based on common sense and it will not cause prejudice.
· What can the court consider?
· Only admissible evidence
· What is the burden of proof as to proving a preliminary fact?
· Sufficient to support a finding (low burden)
	( There are certain cases where the evidence’s relevance depends on whether a fact exists.

I.e. is testimony that the police found machete in the defendant’s apartment admissible? 
Only if the victim was killed with a machete?

These are questions of conditional relevancy.


· 104(c): this section of the rule requires that a hearing on certain preliminary questions of fact must be conducted outside the presence of the jury. 

· Admissibility of a confession; a defendant in a criminal case is a witness and requests that the jury not be present; or justice so requires.
· Test to determine whether the fact is (a) or (b)?
· If the preliminary fact was not established (was not proved) would the evidence in question still be relevant? 
· If YES ( 104(a) fact 
· If NO ( 104(b) fact 
CALIFORNIA COMPARISONS
· CEC §405 is analogous to 104(a), 
· but the difference is, in CA, the court is limited to looking at admissible evidence ONLY.
· CEC §403 is analogous to 104(b). 
· Examples of 104(a):

· Expert witness qualification
· Expert testimony is reliable and relevant
· Privilege
· Hearsay in exception
· Is something hearsay
· Sufficient to support a finding Standard: 

· Could a reasonable juror find that the fact exists?
· Examples of 104(b):

· Best Evidence Rule

· Authenticity

· Relevance 

· Knowledge 
IV. HEARSAY

· Why do we have this rule?
· We have it to protect the accuracy and reliability of evidence (to protect the jury from unreliable evidence). It ensures that the reliability of the statement can be tested in court at the time the witness is saying it. In criminal proceedings, it also helps protect the defendant's right to confront a witness. This test is done through cross-examination. If we are unable to cross-examine the speaker then we have no way 
· FRE 802. The Rule Against Hearsay
· Hearsay is not admissible unless any of the following provides otherwise:
· a federal statute;

· these rules; or

· other rules prescribed by the Supreme Court.
· There are about 40 exceptions to the hearsay rule. 

· FRE 801. Definitions

a) Statement. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
b) Declarant. “Declarant” means the person who made the statement.
c) Hearsay. “Hearsay” means a statement that:
· (1) The declarant does not make while testifying at the current trial or hearing; and
· (2) A party offers in evidence to prove the truth of the matter asserted in the statement.
E = Event

HD = Hearsay Declarant

TF = Trier of fact 
W = Witness
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	TEST FOR HEARSAY

· Step 1:  Identify the out-of-court statement 
· Writing, speaking, nonverbal conduct

· On exam, it will likely be in quotation marks
· Step 2:  Ask yourself, what is the statement offered to prove?
· Does the question state what it’s being offered to prove?

· If not,

· Which party is offering the evidence? 

· How is this evidence relevant to that party’s case?

· Step 3: Ask yourself, if the out-of-court speaker was lying (or mistaken), would jury be misled?
· Yes ( Hearsay

· No ( Not hearsay


*Out-of-Court Statements NOT offered to prove the truth of the matter asserted:

· There are situations where an out-of-court statement does NOT constitute hearsay – when the statement is not offered to prove the truth of the statement. 

· If all the law cares about is that the statement was made, and there are no problems where we would need to cross the hearsay declarant, there’s no issue. 
· If we’re offering to prove the facts in the statement were true, it’s hearsay.
· Evidence offered to attack credibility of a witness (impeachment evidence) is not being offered to prove the matter asserted. It is simply trying to show the witness lacks credibility. Thus, evidence offered to impeach a witness is not hearsay.

	Example:

P is suing their doctor for NIED. The claim is doctor called the P and told P he has a terminal disease, but doctor is reading the wrong file. In this case, we are not concerned with the truth of doctor’s statement (he was mistaken). We are only concerned with whether he made the statement to P or not. So, we are concerned only with P’s credibility and since P is testifying and can be cross-examined, this is not hearsay.


· Notes:
· Animals are not people, they don’t make hearsay statements

· Responding to a question with nonverbal conduct can constitute a statement (because it’s making an assertion) – though this is context specific. (ex: Did you get hurt? Person grabs and rubs their leg).
· If the witness and HD are the same person 
· This could still be classified as hearsay. 
· i.e.: witness testifying about their own out-of-court statement
· This is because we can’t cross-examine the person at the time they said the statement.

· They may not remember accurately how they felt or what they experienced at the time it occurred (ie: unreliable).

· FIVE CATEGORIES OF EVIDENCE THAT ARE NOT HEARSAY
· (1) Independent Legal Significance
· Situations in which the utterance or conduct constitutes “words of independent legal significance” or “verbal acts.”

· Uttering certain words in a certain context creates a legal right or imposes a legal liability.

· Example:

· A person saying “I accept” in response to an offer is an example of an utterance creating a legal right. These words form the contract. The law of contract does not care if the person was lying or mistaken. It only matters that the words were said. 
	Where we may see this:

· Contract law (example above)

· Defamation/Libel (the printed statement or verbal statement is the defamation/libel)

· Adverse Possession (conduct that constitutes AP)

· Voting in corporation (Ayes at a board meeting)

· Statements made at the time of transfer of possession of personal property (Person saying “Here is your birthday gift” while handing person a watch dictates nature of transfer of possession – i.e.: a gift).

· Criminal law (Miranda rights, fraud).


· (2) Fact that words were spoken

· Situations in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted.

· Example:

· Offering evidence that the deceased told police officer, “I haven’t kicked the bucket yet” to prove he was alive at the time. What he said is irrelevant. The fact that he spoke shows he was alive.

· Witness testifies he overheard Zelda say a phrase in Spanish. This is offered to prove Zelda spoke Spanish. Not hearsay because it is not being offered to prove the facts of the statement.

· But, if Zelda said “hablo espanol” then this could be argued as both hearsay and non-hearsay – One item of evidence that is relevant to show she speaks Spanish in two different ways. 
· (3) Show effect on listener
· Situations in which the words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted.
	Example:

P is suing their doctor for NIED. The claim is doctor called the P and told P he has a terminal disease, but doctor is reading the wrong file. In this case, we are not concerned with the truth of doctor’s statement (he was mistaken). We are only concerned with whether he made the statement to P or not. It is being offered to show the effect that utterance had on P.


· It’s important to be careful when the evidence could be offered to prove two different facts. If it is inadmissible to prove one of those facts and there could be a 403 unfair prejudice concern.
· This creates a problem of limited admissibility. Rule 105 provides the usual remedy to protect the opponent: the court should issue a limiting instruction to the jury upon request.

· FRE Rule 105: Limiting Evidence that is Not Admissible Against Other Parties for other Purposes.
· Examples: A threat is made, notice is given, somebody says something emotionally disturbing
· Evidence of forensic expert’s statement offered during hearing to determine probable cause to arrest D ( Not hearsay
	Example

This is an example of an out-of-court statement that is not hearsay because it would have an effect on the listener (ie: that report made the police officer believe he had cause to arrest D). 


· (4) Circumstantial Evidence of State of Mind
· Situations in which the words or conduct constitute circumstantial evidence of the declarant’s state of mind.

· When the evidence is indirect (circumstantial) then this is NOT hearsay.
· Example: 
· Did the testator really leave everything to his son or is it a fraudulent will? We offer the testator's out of court statement saying "my son is a thief." 
· Not hearsay ( because this goes to show what the testator thought of his son. He didn't like him very much. But he's not asserting that fact. He's asserting another fact (his son is a thief).
· VS: Testator says “I hate my son.” This is a direct statement of how he feels about his son ( Hearsay
· If the statement being offered is a direct statement of how declarant feels/state of mind, then this IS hearsay. 

· (5) Non-Assertive Conduct
· Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove.
· If it is not an assertion then it is not a statement, per the definition. 
· Example:

· Negligence case against Pilot. Plaintiff claims Pilot took off knowing plane was unsafe. Pilot checked various parts of the plane before taking off. This evidence is offered to prove that the plane was safe. 
· Not hearsay ( this is non-assertive conduct and therefore not hearsay. Pilot was not asserting plane was safe by checking plane components. 

· This ALSO fits into category #4 circumstantial evidence of state of mind. 

· Other examples:
· Boarding up windows because a hurricane is coming ( Not hearsay
· Police activating town’s hurricane warning siren ( Hearsay 
· Because Police activated it

· If the siren was automatic and triggered by weather changes ( Not hearsay 
· Because it would not be a statement. Machines cannot make statements. But it must be automatically generated information from the machine, it cannot be entered by a person.

· Doctor puts patient in isolation room ( Not hearsay 
· Not an assertion that person is contagious.

· Prosecution offers evidence that when Police tried to talk to D he ran away ( Not hearsay
· The defendant is not asserting anything, he’s just trying to get away.
	Personal Knowledge vs. Hearsay 
Personal knowledge and hearsay present similar situations. Sometimes it is going to be difficult to discern which objection to raise. 

· Personal Knowledge problem: witness did not perceive fact they're testifying to (FP does not equal FT)

· Hearsay problem: Witness is stating an out of court statement of facts that witness did not directly perceive.

 Does FT = FP?

· Is the fact contained in the witness testimony or out of court statement describing a fact exactly equal to the fact perceived? 

· This must be true of the witness AND of the out of court declarant (in the case of admissible hearsay).

How do you tell which is the proper objection? 

· If witness is quoting or paraphrasing what someone else said out of court ( hearsay 
· If witness is asserting fact that he or she did not perceive directly (but rather relying on someone else) ( lacks personal knowledge 



	Personal Knowledge v. Hearsay Example
Negligence action for car accident. D alleges P knowingly drove with defective brakes. To prove P had defective brakes, D calls witness to testify she heard a mechanic tell P, “I looked at your brakes, they’re shot” prior to the accident.

· Best Objection?
· Hearsay (Witness has personal knowledge of hearing mechanic)

· BUT, if witness testified, “the brakes are shot” then objection would be lacks personal knowledge because she doesn’t know anything about the brakes.


· FRE 805. Hearsay within Hearsay
· Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.

· Sometimes your evidence (first statement) is encased within another out of court statement. When you have multiple layers of out of court statements, EACH of those statements must be considered for hearsay (must be admissible).  Example p.149
	Hearsay within Hearsay

When you have multiple layers of out-of-court statements “he said, she said,” “I read in the newspaper,” etc. = you must examine each level of out of court statement to see if any of them are hearsay. If so, the evidence is hearsay. Each layer would need an exception.



	Hearsay within Hearsay Example

Prosecution of D for murder of Joe. Prosecution calls Witness to testify that, while at a bar, he overheard Zed tell bartender, “Abel told me that Defendant shot Joe.”

· Here there are two out of court statements:

· Abel to Zed ( “D shot Joe”

· Zed to bartender ( “Abel told me he saw D shoot Joe”

· Both of these must be admissible for the witness to testify to that statement.  Both of these statements are hearsay, thus not admissible.




EXEMPTIONS TO HEARSAY RULE
· FRE 801(d) gives us an exemption for certain statements that are NOT hearsay. If it fits into 801(d), it is not hearsay no matter what it is offered to prove. 

· Exemption means ( The evidence is NOT hearsay, and thus admissible.
· Exception means ( The evidence IS hearsay, but it is admissible.
Chart:

· Hearsay (H)?
· Does an exemption apply?

· Yes ( Not hearsay, H OBJ overruled 

· No ( Is it hearsay under the basic definition in 801(c)? 

· No ( not hearsay, H OBJ Overruled 

· Yes ( Is there an exception applicable?
· Yes ( H OBJ Overruled 

· No ( H OBJ Sustained 
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· It is helpful to think about the exemptions and exceptions through their respective rationales. 
· Exemptions ( the idea is that the adversary system will root out any sort of reliability issue.
· Exceptions ( usually because that sort of evidence is generally thought of as reliable.
· FRE 801(d)(2)
· (A) Opposing Party’s Statement (self or representative)

· (B) Party adopted statement

· (C) party authorized declarant 

· (D) made by party’s agent or employee within scope of that relationship

· (E) co-conspirator during and in furtherance of conspiracy
· (A) An Opposing Party’s Statement
· Full rule in attack outline
· As long as the statement is offered against an opposing party and was made by the party in an individual or representing capacity it is defined as NOT hearsay under this rule.  
· In California, this rule is called “Party Admission” and is an exception.
· CA does not have exemptions.
· Under Rule 801(d)(2), personal knowledge is NOT required of declarant. 
· Because the statement was made by a party, the theory is that the party can testify to clarify or object to anything said about their statement.

· FRE 106. Remainder of or Related Writings or Recorded Statements
· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
· Only applies to writings and recording, NOT conversations.
· “Completeness Doctrine” 
· Intended to prevent evidence from being taken out of context. 

· CEC §356. Entire act, declaration, conversation, or writing to elucidate part offered

· Where part of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be inquired into by an adverse party; when a letter is read, the answer may be given; and when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.
· This rule is broader then FRE. Applies to writings AND conversations. 

	Example:

Negligence action by Plaintiff against Defendant following an automobile collision. Defendant claims to remember no details about the accident. At trial, to prove Defendant’s liability, Plaintiff wishes to testify that a week after the collision, Defendant contacted Plaintiff and said, “I fell asleep just before the accident.”
If P also wishes to testify that D also said, “I crossed the center line just after I fell asleep,” and D objects on personal knowledge grounds (since he couldn’t perceive asleep)
Allowed under this rule. Declarant does not need PK.



· Notes:
· A party may not offer evidence of their own statements under this rule. 

· There is no requirement that the declarant has to be saying something that he knows is detrimental against him. 
·  (B) Adoptive Admission
· A statement that is not made by the party, but by someone else, but the party says or does something to adopt it as his own to indicate they agree with it. 

· Vicarious Opposing Party Statements: 

· Statement not literally made by the party but for one reason or another gets attributed to the party.

· Example:

· “You shot my brother” and D hears this and nods his head.

	What about silence? Is silence manifesting a belief in the truth of an accusation?

Standard:

· Would a reasonable person in the position of the defendant remain silent if they disagreed with the statement made by someone else?

**Context is Key** The facts determine if silence is adoptive
For most of these situations, you will have to establish preliminary facts. 
· We use Rule 104(a) standard: preponderance of the evidence
· A party offering has to show by a preponderance of the evidence that this is a situation where a reasonable person in the position of the party would have spoken up if he did not think the statement was true. 




· NOTE:

· If the defendant chooses to exercise his Miranda right (5th A right to remain silent) this silence CANNOT be used against him, and thus his silence could not be considered to be adoptive.
· (C) Authorized Admission
· Statement was made by a person authorized to make a statement on a subject. 
· Can be explicit or implied authorization

· Examples:

· Publicist, high ranking individuals in a corporation (CEO, President, etc).

· Federal rules standard:
· Require that preliminary facts with regard to (C) and (D) must be decided under: 
· Rule 104(a) – preponderance of the evidence
· California is different!

· CEC §1222 treats the preliminary facts like a Rule 104(b) analysis  

· Standard is different (lower) (  “Sufficient to sustain a finding” standard.
· **This is an EXCEPTION. California does NOT have exemptions.
	Subsections (C) and (D) are both examples of Vicarious Opposing Party Statements


· (D) Agent or Employee
· Statement was... (preliminary facts)

· Made by an agent/employee
· On a matter in the scope of the relationship
· And while it existed (statement made before fired)

· Standard: Rule 104(a) – preponderance of the evidence
· (E) Co-Conspirator Statements
· 5 Elements:

· (1) Statement must be offered by opposing party (usually prosecution)

· (2) Show there was a conspiracy (agreement)

· (3) Show that party (D) and speaker were both members of the conspiracy

· (4) Statement was made DURING the conspiracy

· Fed:

· Had to have already agreed to commit a crime. First statement often will not count.

· IN CA:

· CEC §1223 is broader ( can be prior to the formation of conspiracy

· (5) Statement was made IN FURTHERANCE of the conspiracy

· This rule does NOT require that there be an actual charge of conspiracy. It can be applied in any sort of case – just have to prove there was a conspiracy occurring.
	The statement alone cannot by itself establish declarant’s authority under (C) the existence or scope of relationship under (D) or the existence of the conspiracy or participation in it under (E)


There will need to be additional evidence to determine if the statement falls within one of these exemptions.



	RECAP CA LAW DIFFERENCES FROM FRE ON THIS EXEMPTION: 

There are no exemptions to the definition of hearsay under CA law, only exceptions.

· C.E.C § 356  ( CA Evidence law allows for verbal statements (conversations) under their completeness doctrine vs. under FRE 106, only written or recorded statements.
· CEC § 1224 ( In a civil case, only where a party’s liability is based on an employee’s actions is the statement of that employee treated as a party admission of the employer.  (if truck driver does nothing wrong, no adoptive admission)
· A statement by an employee can be admissible against the employer (as a party admission under this exception) ONLY if it is the negligent conduct of that employee that is making the employer liable (the rule has the same scope as respondeat superior). 

              *VERY DIFFERENT from FRE Rule 801(d)(2)(D)
                                        Truck driver example Question 3, p.44 (174)




· Rule 801(d)(1)
· Prior statement given by a person who is now testifying at the trial as a witness.
· Three types of prior statements that qualify under this exemption:

· (A) A prior inconsistent statement (made under penalty of perjury)
· (B) A prior consistent statement offered:
· (i) to rebut... (full rule in attack outline)

· (ii) to rehabilitate... (full rule in attack outline)

· (C) A statement identifying someone the declarant perceived earlier
· Each of these subsections also REQUIRE:
· (1) Declarant must testify at the trial or hearing; and
· (2) Declarant must be subject to cross-examination.
	Note:

This rule does not require that the witness testify about the out of court statement, only that they must testify and be available for cross-examination.


· Rule 801(d)(1)(C) – Prior Identification
· The identification must be of a specific person. 
· Descriptions of a person's appearance are not made admissible by this rule (ie: the robber had brown hair). 
· Formal lineups, in field “show-ups" or other informal, un-staged identifications all apply.
· There is nothing that requires the identification to have been made in person (e.g. photo arrays). 

	DESCRIBING ≠ IDENTIFYING


· Rule 801(d)(1)(A) – Prior Inconsistent Statements
· Prior inconsistent statements can be offered for two reasons:
· To impeach the witness

· Remember, the use of a prior inconsistent statement for impeachment purposes is NOT HEARSAY.

· To prove the truth of the matter stated.
· Under this rule, prior inconsistent statements offered to prove the truth of the matter is NOT HEARSAY IF these three requirements are met:
· (1) The declarant testifies at the trial or hearing; 
· (2) The declarant is subject to cross-examination concerning the statement; and 
· (3) The inconsistent statement was made under oath subject to the penalty for perjury at a trial, hearing, or other proceeding or in a deposition. 
· An affidavit or declaration does not satisfy this requirement.
· ADDITIONALLY, Rule 613 imposes some procedural requirements on the use of a prior inconsistent statement.
· FRE Rule 613 
· (a) When examining a witness about the witness’s prior statement, the party does not have to show or disclose the contents of the statement to the witness (ie: can surprise witness to impeach).
· But, upon request, must show/disclose contents to adverse party’s attorney. 
· (b) Extrinsic Evidence of a Prior Inconsistent Statement

· Extrinsic evidence is only admissible if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to question the witness about it, or if justice so requires. (Does not apply to an opposing party’s statement under Rule 801(d)(2)).
· Extrinsic evidence is everything other than the witness’s own admission.
· FRE Rule 806 – Attacking and Supporting the Declarant’s Credibility
· This is an exception to Rule 613.
· When a hearsay statement – or statement described in Rule 801(d)(2)(C), (D), or (E) – has been admitted in evidence, the declarant’s credibility may be attacked and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. 

· The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. 

· If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the statement as if on cross-examination.

	IMPORTANT CA DIFFERENCE
CEC §1235 makes all inconsistent statements of a witness admissible over a hearsay objection. Prior statement does not have to be made under penalty of perjury at a prior trial (much broader).

Prior identification: ID must have been made when the crime/event was fresh in the mind of the witness.

CEC §770 is the CA counterpart to FRE 613(b). Same idea, just clearer.



EXCEPTIONS TO HEARSAY RULE
· Rules 803, 804, 807
· Rule 803 = Applicable regardless of whether witness is available.
· Rule 804 = Applicable ONLY if witness is unavailable.
· Though sometimes more than one exception applies, you only need ONE to overrule a hearsay objection.
· FRE 803. Exceptions to the Hearsay Rule – Regardless of Availability
· (1) Present Sense Impression (TIMING IS KEY)
· A statement describing or explaining an event or condition, made either simultaneous with their perception or immediately thereafter.
· Timing is key for this exception
· Elements:

· (1) Event or condition

· (2) Statement must describe or explain the event or condition

· (3) Declarant (NOT in-court witness) must have made the statement while or immediately after perceiving the event or condition.

· Example:

· Expert witness looking at photographs and saying “they match” does not fall into this exception. The expert likely took time to consider the photos and make their determination. 

· (2) Excited Utterance (EMOTIONAL STATE IS KEY)
·  A statement relating to a startling event or condition, made while the declarant was under the stress or excitement that it caused. 
· The key for this one is not timing but rather the emotional state of the declarant. Substantial time may pass but the person could still be in a state of excitement.
· Note: Look for punctuation (!) and the use of certain verbs (scream vs whisper) to show excitement on the exam.
· Elements:

· (1) Exciting or startling event occurred 

· (2) Utterance must relate to the event 
· (3) Statement was made under the stress or excitement from the event 
	NOTE

All of these exceptions have preliminary facts that have to be established in order for the exception to be applicable. 

The existence or non-existence of each of these preliminary facts must be determined by the court pursuant to Rule 104(a).

This means the facts must be proven by a preponderance of the evidence. If the judge evenly balanced, then this burden is not met (51%).

*Judge can look at the statement itself alone, unlike with the exemptions 




	DIFFERENCES with CA LAW
CEC §1241 (Present Sense Impression counterpart) – is much narrower. It only creates an exception if statement is offered to explain, qualify, or make understandable conduct of the declarant and was made while the declarant was engaged in such conduct.
Example: “I’m smiling and waving and walking over to the table” 

(this is okay, describes what person is doing at that moment).




· CEC §1370 – (the “OJ Simpson exception”) – This exception has no federal counterpart. 
· It allows statements that narrate, describe or explain the infliction or threat of physical injury upon declarant.
· Elements:

· (1) purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant. 

· (2) The declarant is unavailable as a witness 

· (3) The statement was made at or near the time of the infliction or threat 

· (4) Circumstances indicate trustworthiness of statement
· (5) Statement was made in writing, was electronically recorded, or made to a medical care person or to a law enforcement official. 

· (3) State of Mind Exception

· FRE 803(3). Then-existing mental, emotional, or physical condition

· Statement describing declarant’s then-existing state of mind or physical condition (state of mind: motive, intent, plan, or physical condition: emotional, sensory, or physical condition)  
· When someone is describing what is going on INTERNALLY in their head or in their body, that is a statement within this exception.
· This only applies when it is the declarant describing their internal feelings. 

· Not admissible under this exception are statements of memory or belief offered to prove the fact remembered or believed (not backward looking).
· I.e.  a situation where it’s “I believe I saw Chevy ran the red light,” “I remember seeing the Defendant shot the victim” to prove Defendant shot the victim or that the Chevy ran the red light. 

· (4) Medical Diagnosis or Treatment 
· FRE 803(4). Statement made for medical diagnosis or treatment 

· A statement that:
· (A) is made for – and is reasonably pertinent to – medical diagnosis or treatment; and

· (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.

· Statement is made for the purpose of getting a medical diagnosis or treatment
· Simply stating a diagnosis does NOT count under this rule.
· Statement does not need to be made directly to a doctor or by a doctor (could be intended for the doctor).
	NOTE on Rule 803(3) & “Intent” statements

Hillmon Rule

There are circumstances where someone will say they intend to do something – “I intend to go to the movies tonight.” This statement is admissible too prove the declarant’s then-existing state of mind, the intention to do something and the jury can also make the logical inference from that statement that the person acted on that intention and went to the movies. 

BUT

If the person says they intend to do something with someone else – “Defendant and I intend to go to the movies tonight.” 
Majority of courts will determine this statement is inadmissible even if it’s offered to prove the declarant’s state of mind, because it unfairly prejudices the defendant (Rule 403).

A few courts will admit the evidence for all purposes if there is corroborating evidence supporting the statement (ie: Defendant’s intention or what D did).




	CA DIFFERENCES
CEC §1251 – an additional exception, that in some ways expands on 803(3) and allows for statements describing prior physical condition, state of mind, plan, etc., BUT requires the speaker be unavailable to testify.
CEC §1253 – CA’s version of 803(4) but is very narrow. Only covers statements made by a minor concerning alleged child abuse or neglect.



	Refreshing the Recollection of the Witness

Trials often happen long after the incident so witnesses can forget the events that occurred. 
A lawyer is allowed to use anything to refresh the recollection of a witness (ie: a statement, letter, music, etc). The idea being that this triggers the witness’s memory and then they can testify from their own knowledge, not just regurgitating the document.

Using a writing to refresh the memory is governed by FRE 612
Sometimes a witness’s memory will not be refreshed. 

If this happens, FRE 803(5) exception may apply where there is a recorded recollection that may be admitted, if it meets the rule requirements.


· (5) Recorded Recollection Exception
· FRE 803(5). Recorded Recollection

· Allows for hearsay document to be entered into evidence if it meets certain requirements laid out in the rule.
· If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party.

· Requirements:
· There must be a record (something in writing), 
· (A) witness has to testify and say they were there and saw the event and knew what happened but do not remember well enough to testify, 
· (B) witness must testify that they created the record (or adopted it) when the events were fresh in their mind, 
· (C) Witness must testify that the record was an accurate reflection of their knowledge. 
· These requirements are preliminary facts and must be proved by a preponderance of the evidence (per Rule 104(a)).
· “Adopted” 
· If the statement was not recorded (written, etc) by the declarant, he must adopt that statement as true. 

· Example: Witness provides description to officer, who writes it down. Witness sees what officer has written and confirms it to be accurate of what she said.

	Two Distinct Issues

Refreshing the recollection of a witness is not governed by this rule. Anything is allowed to be used to refresh the recollection because it is not being entered into evidence.

However, if you are using a writing to recollect, then Rule §612 applies.


· Voir Dire:
· Typically the court will allow the opposing lawyer to do a limited cross-examination (voir dire) limited to questions aimed at showing that this rule is not satisfied.
· Evidence entered as Exhibit:
· This rule allows evidence to be received as an exhibit only if offered by the adverse party.

· (6) Business Records Exception
· FRE 803(6). Records of a Regularly Conducted Activity

· Rationale: Business’s keep accurate records because it’s required to stay in business
· Self-Authenticating: Business records are also self-authenticating under Rule 902(11).

· Elements: 

· (A) The record was made at or near the time of the events being described by – or from information transmitted by – a person who had knowledge.

· (B) The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling (includes profit and non-profit).

· Ex: At UPS, every time a package is delivered, the driver gets a signed receipt from the customer. This receipt was kept in the course of regularly conducted activity (ie: delivering packages).
· (C) The making of this type of record was a regular practice of the business.
· Ex: Same example as above, the receipt also satisfies (C) because the receipt is created as a regular practice. If instead, a driver decided to have the customer complete a satisfaction survey as a one-off, this would not satisfy (C).
· (D) All preliminary facts are shown by testimony of the custodian of the records or another qualified witness.

· (E) Under FRE, opponent can, with burden of persuasion, indicate that it lacks trustworthiness.

· Under CEC, the burden is opposite – the offering party must show it’s trustworthy.
· *These preliminary facts must be established by a preponderance of the evidence
· Multiple Layers of Hearsay:

· This exception can cover multiple levels of hearsay as long as each person contributing a layer was acting in the course of business and the statements otherwise conform to this rule (but it only applies to records – not oral statements).
· Redacting: 

· If a document has inadmissible and admissible information, it is possible to redact the inadmissible portions and then admit it.
· Documents prepared for Litigation:

· Items prepared for litigation purposes are not prepared in the course of regular business activities and thus do NOT satisfy this rule. 

· This does not mean there has to be an active lawsuit, it can also mean items prepared with the intention to avoid a lawsuit or other such scenarios.

	CA vs FRE – Business Records
CEC §1271 does not require the FRE 803(6)(C) element that the record was made in the regular course of business.
§1271 is not as broad as 803(6) – it only mentions an act, condition or event. 803(6) also includes a record, opinion and diagnosis. 

However, CA courts have said that simple opinions or diagnosis could be admitted under 1271, but not something more complex. The line is not clear.

The burden to show trustworthiness is opposite: FRE the opponent can show that the record is not trustworthy. In CA, the offering party must show trustworthiness.

Both CA and FRE do not allow records created for litigation purposes under this exception.




· (7) Absence of a Business Record
· FRE 803(7). Absence of a Record of a Regularly Conducted Activity
· Evidence that a matter is not included in a record described in paragraph (6) if:

· (A) the evidence is admitted to prove that the matter did not occur or exist;

· (B) a record was regularly kept for a matter of that kind; and

· (C) the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness.

· (8) Public Records Exception
· FRE 803(8). Public Records

· There will be things that fall under this exception AND the business records exception (BR is very broad). 
· BUT:

· If the records are limited under 803(8), this limitation CANNOT be circumvented by using 803(6) instead.

· Three Types of Public Records:
i. Internal documents describing office’s activities

a. Ex: Payroll documents, HR records, policy manual, etc

ii. A matter observed while under a legal duty to report – NOT including, in a criminal case, a matter observed by law-enforcement personnel. 

a. A court reporter’s transcript is admissible
b. A police report offered in a criminal case by the prosecution is EXCLUDED under this rule. (Could be offered by Defendant)
iii. In a civil case or against the government in a criminal case, factual findings from a legally authorized investigation.
a. Again, Prosecutor cannot use this part of the rule.
b. **No limit for Prosecutor’s in California 

· Completeness Doctrine: If the defendant admits part of a police report (that would normally be excluded from being admitted by prosecution) under Rule 106 the prosecution has an argument that in fairness, the rest of the report should be admitted as well.
	CA Difference:

Under CA law public records exception, there are no limits on the prosecutor’s use of factual findings in a criminal case


· (9) Absence of a Public Record

· FRE 803(10) Absence of a Public Record
· There is an argument that this is not hearsay at all since it’s an absence of information rather than a statement. However, there is also the argument that the testimony is summarizing what the records do say which demonstrates the absence and this is a statement and thus hearsay.
· (10) Learned Treatise

· FRE 803(18)

· You can refer to a treatise, periodical or pamphlet, when you are examining an expert witness under this exception.
· (11) Reputation Concerning Character

· FRE 803(21)

· A reputation among a person’s associates or in the community concerning the person’s character.
· (12) Judgment of a Previous Conviction

· FRE 803(22)

· Sometimes you can impeach or attack credibility of a witness with evidence they were convicted of a crime.
· FRE. 804. Exceptions to Hearsay Rule where declarant must be Unavailable as witness
· 804(a): declarant is unavailable if . . . 
· (1) Exempted from testifying b/c of privilege [witness in court]

· (2) Refuses to testify about the matter despite a court order [in court]

· (3) Testifies to not remembering the subject matter 

· (4) Cannot be present or testify b/c death, infirmity, physical/mental illness
· (5) Or is absent from the trial and the proponent, by process or reasonable means, has not been able to get them to testify. 

· If a party claims it was unable to secure presence, determine whether there was reasonable effort to get them to come. 

· A declarant is not unavailable if the proponent of hearsay caused absence 

· Reasonable efforts:
· Under subsection (5), the question of whether reasonable efforts were made is a preliminary fact (104(a)) and must be shown by a preponderance of the evidence.

· (1) Former Testimony Exception
· FRE 804(b)(1)
· There are two ways in which former testimony (from prior trial, proceeding or deposition) might be admissible at today's trial: 
· (A) offering the former testimony today against a party who was present in the first proceeding and who had an opportunity to examine the witness there with a motive to conduct that exam similar to the motive they have in this current proceeding.  
· (B) In a civil case, the former testimony given at that prior proceeding could be admissible at today's trial against a party who was not present in the first case if there was a predecessor in interest to the party against whom the former testimony is being offered (and that predecessor in interest had the opportunity to cross examine with a similar motive). 
· Typically, this exception will be seen in double-hearsay issues. 
· Example: The former of testimony of the declarant offered in a transcript or a person testifying to what they said. 

· The Transcript is typically covered under the Public Records Exception. 
· The former testimony will need to fit the above rule to be admissible.

*Newspapers are not public records, there are no hearsay exceptions about newspaper articles
	SHORT: If former testimony is offered against a defendant in a criminal trial, it is only admissible if the defendant was a party in the prior trial.

SHORT: If former testimony is offered against one who was not a party in the prior trial -- first this is only permissible in a civil case –and it is only admissible if the party in the prior trial was a predecessor in interest to the current party and had (1) the opportunity and (2) the same or similar motive to cross-examine the declarant.




· Defining Predecessor in Interest:
· Majority Approach: most federal courts will say that predecessor in interest means that there has to be a close privity type of relationship between the parties. Privity (Some type of close, legal connection). 
· Minority Approach: Some courts think that predecessor in interest just means that the parties have similar interests.
· Grand Jury Note:
· Under Fed law ( If GJ testimony is offered against the Defendant, it will not qualify under this rule because D could not examine the witness at the prior proceeding. BUT if it is offered against the Prosecution, then it’s not as cut and dry. Prosecution had the opportunity to examine witness – but did they have the same motive? This is arguable and the law on it is unclear. 
· Under CA law ( Admissible because it’s offered against a party (prosecution) who offered it in the earlier proceeding.

· Depositions:

· Fed Law ( 

· This rule applies to deposition testimony as long as the other requirements of the rule are met (motive/examination).

· CA Law ( 

· §1290 defines former testimony as including “a deposition taken in another action.” This rule does NOT apply to depositions taken in the same action.
· BUT California Code of Civil Procedure has a rule that if you take a deposition in an action and the deponent is unavailable at trial or lives more than 150 miles from the courthouse, then the deposition is admissible. 

	CA Law Differences
CEC §1291 is similar to FRE’s former testimony exception - admissible if offered today against someone who was a party in the first place. Motive requirement, examination requirement
BUT:

CA follows the federal minority approach – that a predecessor in interest just means the parties have similar interests.

CEC §1291(a)(1) – Under this rule, a party can admit former testimony today against a party who offered it in the first case with no additional requirements. Ie: do not have to show same motive or opportunity to examine.




· (2) Dying Declaration Exception
· FRE 804(b)(2)

· In a prosecution for homicide or a civil case, a statement that the declarant, while believing the declarant’s death was imminent, made about the cause or circumstances of its imminent death. 
· Only statements about cause or circumstances of death (ie: “this is what killed me,” or “my brakes failed”).
· In criminal cases, limited to charges for homicide (can’t be attempted homicide).
· Preliminary question (104(a)) whether death was imminent. 
· Judge will weigh the statement itself (could be determinative) and anything else to determine. 

	CA Law Differences
Under CEC §1242 (Dying Declaration) there is no “homicide-only” limitation. This exception can be used in any civil or criminal case.

BUT

Under the CA exception, the declarant must die.


· (3) Statement Against Interest
· FRE 804(b)(3)

· Rationale: a person would not say a statement that is against their interest unless it was true.

· Two requirements under this rule:

· (1) Statement made was against the declarant’s proprietary or pecuniary interests, or had so great a tendency to invalidate a claim, or exposes declarant to civil or criminal liability.
· (2) If offered in a criminal case, it is supported by corroborating evidence that clearly indicates its trustworthiness.

· Question to ask: would a reasonable person in the same position think this was in their interest?

· **Important to look at the circumstances!
	NOTE
Do not confuse this exception with the “opposing party statement” exemption! These are wholly different and have different requirements. 
One is hearsay, the other is not. 


	CA Law Difference
CEC §1230 is broader and “interests” also covers circumstances that make the declarant an object of hatred, ridicule, or social disgrace of the community.

Example: Priest leaving suicide note saying he lost faith. This could be considered social disgrace in his community and be admissible under CEC ( not under FRE though.


	What about statements that are only partially against interest?

If a statement has part that is against interest but part that is in the declarant’s interest, the court can chop it up and only admit the against interest portion. However, this can then raise a relevancy objection.
Example: After being warned that Zed’s lack of cooperation might lead to his being charged as a principal in the crime, Zed admitted involvement but claimed his only role was to develop information about the victim’s daily routine and to pass it along to Defendant (against interest), who Zed claimed captured and held the victim (this seems to implicate D, not against declarant’s interest). Zed also told the police how and where Defendant captured the victim. Zed was killed in an auto accident before trial.

The red portion would be admissible under this exception BUT it is irrelevant in a case against Defendant.




· (4) Forfeiture by Wrongdoing Exception
· FRE 804(b)(6)

· A statement that is offered against a party that wrongfully caused the declarant’s unavailability. 

· Rationale: No one should gain an advantage in a case by wrongful conduct that makes a live witness unavailable.
· Example: bribed, threatened, kidnapped, killed, etc.

· FRE 807. RESIDUAL EXCEPTION TO HEARSAY RULE
· (a) In General. Under the following conditions, a hearsay statement is not excluded by the rule against hearsay even if the statement is not admissible under a hearsay exception in Rule 803 or 804:

· (1) the statement is supported by sufficient guarantees of trustworthiness--after considering the totality of circumstances under which it was made and evidence, if any, corroborating the statement; Reliable
and

· (2) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts. Needed
·  (b) Notice. Proponent must give notice to adverse party in writing before the trial or hearing--or in any form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice.
· Example: Questions p254, #1
· CONSTITUTIONAL REQUIREMENTS AND HEARSAY
· ISSUE 1: CONFRONTATION CLAUSE
· In a criminal case, the Confrontation Clause excludes an out-of-court-statement offered by prosecution against defense IF three elements are met:

· (1) Declarant does not testify at this trial;

· (2) Statement is testimonial in nature; and

· (3) D had no chance to previously examine declarant about the statement.

· Notes:

· Only applies in criminal cases
· Even if a hearsay exception is overruled, it can still violate the confrontation clause.

· If the “former testimony exception” is used by prosecution, the Confrontation Clause is satisfied b/c of the requirement of that exception that D had a chance to examine declarant.

· When is hearsay testimonial?
· (1) If it was in fact prior testimony (prior hearing or deposition); or

· (2) It’s a report of a police forensic scientist (analyzing evidence); or 

· (3) It’s a statement of a witness obtained by the police to further the prosecution (ie: build the case against defendant). 

· **Unclear law of whether a statement made to an undercover officer is considered testimonial. 
· Circumstances indicate no ongoing emergency.

· Purpose – to establish or prove past events relevant to prosecution
· When is it not testimonial?

· Statements police get from the declarant to deal with an ongoing emergency.

· The Forfeiture Doctrine still applies
· If D engages in wrongdoing to prevent witnesses from testifying at trial, the confrontation clause is not violated by admitting that out of court statement.

· ISSUE 2: DUE PROCESS CLAUSE

· The Due Process Clause applies where the evidence offered by the accused (defendant) is being excluded.

· When evidence law excludes Defendant’s evidence which appears to meet the following three elements, then that exclusion violates the due process clause.
· Chambers Elements:

· (1) Evidence is reliable;

· (2) Evidence is crucial in the case; and

· (3) There is no other comparable evidence that is available.
	Key case for this issue is:  Chambers v. Mississippi
The evidence met the 3 elements but was excluded by trial court – this violated defendant’s DP.

Held: 

The hearsay rule and other rules of evidence sometimes must yield to a criminal defendant’s constitutional rights.




V. CHARACTER EVIDENCE
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Key: figure out what we are using the evidence for:
· FRE 404(a)(1). 
· General Rule ( Character evidence is not admissible to prove conduct.
· I.e.: Evidence of a person's character or character trait that is not admissible to prove that on a particular occasion that person acted in accordance with the character or trait. 
· Character Evidence: evidence that is making a generalization about a person that conveys a moral or ethical judgment about them. 
· Example: “Defendant is violent.” “D is a careless driver.”

· Habit vs Character:
· Habit is specific conduct in a specific situation and does not convey a moral judgment.

· Evidence of somebody’s habit IS admissible.
Character evidence IS admissible when...
· FRE 405(b). Issue in Case

· If character is an essential element of a charge, claim or defense, character evidence is admissible.

· Criminal Cases:

· Character is almost NEVER an essential element of a criminal case.

· Only entrapment claim raises D’s disposition.
· Civil Case Examples:

· Negligent Entrustment

· Defamation

· Parental custody disputes

· Wrongful death (loss of consortium – did the person really suffer a loss if the deceased was a jerk?)
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	Rule 404(a)(2) door opening provision has limits in Rule 405


Exceptions to the 404 basic rule – Character to Prove Conduct: 
These apply in Criminal Cases ONLY
· FRE 404(a)(2). Exceptions for a Defendant or Victim in a Criminal Case.
· Allows character evidence in specific circumstances.
· Defendant must open the door to character evidence – Prosecution cannot present in case-in-chief.
· (A) A criminal defendant may offer evidence of the defendant’s pertinent trait (ex: gentle or violent), and if evidence is admitted:

· i) Prosecutor may offer evidence to rebut it (D has opened door!)
· (B) A criminal defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted:
	These principles do not apply to prosecutions for sexual assault 
( §412


· i) Prosecutor may offer evidence to rebut evidence about victim; and 

· ii) offer evidence of the Defendant’s same trait D claims V has.

· Ie: If D offers evidence that victim is violent, prosecutor can now offer rebuttal evidence that defendant is violent.

· (C) In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
· Note:
	Mercy Rule (
Why can the criminal defendant offer evidence of his good character? 

D has the full weight of the government against him and he deserves every opportunity to show he is innocent. 


· This is not the same as (B) – this could be arguing that victim pulled a knife out first (ie: not character evidence). Once D argues that theory, the door is open for this option.
· FRE 404(a)(3). Exceptions for a Witness.
· Evidence of witness’s character may be admitted under Rules 607, 608, and 609.
· FRE 405. Methods of Proving Character Evidence
· (a) On direct examination:

· Character can only be proved by Reputation or Opinion

	Rule 403 still applies: consider the time between events, similarity in nature and certainty act occurred.


· On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.

· (b) Essential Element of a charge/claim/defense

· If the character trait is an essential element, the character trait may also be proved by relevant specific instances of the person’s conduct. 
· FRE 413/414. Criminal Sexual Assault, Child Molestation 
· In these cases, D does not have to open door.
· 413:  In a criminal case in which a defendant is accused of sexual assault, the court may admit evidence that the defendant committed any other sexual assault or child molestation. 
· 414: In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. 
· Note: these must be actual sexual assaults/molestations – not reputation evidence.
· Victim must be under age of 14
· 415: Whatever is allowed in 413/414 is also admissible in a civil action related to sexual assault or child molestation.
	Even if D was acquitted of a sexual assault, “committed” is a preliminary fact that needs to be established. 

It is a 104(b) fact ( low standard: sufficient to support a finding.


· FRE 412. Victim’s Sexual Behavior or Predisposition: 
· In a civil or criminal case where D is charged with committing a sexual assault, the D cannot offer evidence of the victim’s prior sexual behavior or predisposition. 

· Recall, D can offer character evidence of a victim’s pertinent trait. Congress imposed the 412 limitation in cases of sexual misconduct. Limits D’s ability to open the door in such a case. 
· Exceptions for Criminal Cases:  
· 412(b)(1)(A): Evidence of specific instances of victim’s sexual behavior if offered to prove someone else was the source of semen, injury, or other physical evidence. 
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412(b)(1)(B): Evidence of specific instances of a victim’s sexual behavior towards the defendant, 

· if offered by the prosecutor or 

· if offered by the defendant to prove consent  
· 412(b)(1)(C): If admitting evidence is constitutionally required. 

· Only if highly probative/reliable/looks like it could change result
· Exception for Civil Cases 

· May admit if proponent can overcome the “reverse” probative value analysis – probative value substantially outweighs the harm (RARE!) 

· CA Difference: P has to open the door of her positive traits and only then D can only rebut. 
· (c) If a party intends to offer evidence under Rule 412(b) (ie: any exception), the party must provide notice (file a motion) at least 14 days before trial and notify the victim. Before admitting the evidence under this rule, the court must conduct an in-camera hearing and give the victim and parties a right to attend and be heard.
· FRE 405. Methods of Proving Character Evidence
· Applies to 404(a)(2)(A)-(C)
· There are three methods:

· Opinion Evidence
· Ex: In my opinion D is a nonviolent person

· Reputation

· Ex: I am a member of the community and I’m familiar with D’s reputation. Everyone says he is a nonviolent guy.

· Specific Instances of Conduct

· Ex: I know D pretty well. I was at the bar one night and somebody slugged him but he didn’t hit back. He refused to fight.
· (A) Opinion or Reputation:
· This may be offered on direct examination.

· On cross-examination, the other side may ask about specific instances of conduct.

· **What about re-direct?

· Unclear ( Some courts allow specific instances of conduct on re-direct and some do not. 

· (B) Specific Instances of Conduct:

· When a person’s character/trait is an essential element of a charge, claim or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct ( 405(b) offense.
· May be asked on cross-examination. 

· Allowed in sexual assault cases as mentioned above
*The party must have a good faith belief that the specific instance of conduct occurred.

	CA Law Differences 

CEC §1103(b) differs from the FRE in one significant respect. Recall that under the FRE, if the defendant opens the victim character door (i.e. by showing an opinion saying the Victim is violent), the prosecution (victim) can show that the Defendant had the same pertinent trait.

The CEC only allows this to happen when the trait is violence. Not “the same trait.”

E.g.: Prosecution for theft of diamond ring.  Victim claims defendant stole her ring.  Defendant claims ownership of the ring and claims it was Victim who stole it and that defendant just took it back.  Defendant offers evidence that Victim has character for dishonesty.  Prosecution then offers evidence that Defendant has character for dishonesty.  How should the court rule under the Federal Rules?  The C.E.C.?   

FRE ( YES  CRE ( NO! Not violence! 



NON-CHARACTER USES OF “OTHER ACT” EVIDENCE
· FRE 404(b). Crimes or Other Acts  Applies in all cases, civil and criminal
· (1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

	Timing is not an essential part of this rule. “Other act” can be after act being prosecuted/sued for


·  (2) Permitted Uses. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  MIMIC FACTS 
Not an exhaustive list
· MIMIC
· Motive (Knowledge)
· Intent 

· Mistake/Accident

· Identity

· Common plan or scheme (Opportunity/Preparation/Plan)

· *A crime spree is usually not considered a common scheme – usually character evidence. The other crimes are not connected to the one in question. This is just character evidence.
· Identity (Modus Operandi)
· Two things required to use other acts to show identity:

· (1) The other acts are similar to crime in question; and

· (2) It’s a unique way to commit the crime.

· Ex: Robbing banks wearing a bear suit vs. stabbing a victim in the heart.

· Doctrine of Chances:
· Repetitive nature of events rules out coincidence. 
· This type of situation is not specifically listed in Rule 404(b), but the list is not exhaustive.

	Evidence offered under 404(b)(2) is also going to be probative of character. This means the court will have to engage in a 403-balancing analysis. Usually will be let in with a jury instruction.


· The “other act” is a preliminary fact, that must be proved:
· The Standard is 104(b) – Sufficient to support a finding.

· Two Scenarios:

· If there is an actual conviction:

· This satisfies the 104(b) standard because, for a conviction to be achieved, the standard of BRD must be met (much higher threshold).

· 803(22) Hearsay Exception for felony convictions being brought in to court.
· If there is no conviction:

· Huddleston Standard: 104(b) applies
· Even if D was tried and acquitted, this standard can still be satisfied (much lower standard than BRD).
· No Hearsay exception for acquittals to be brought into court.
· Balancing test ( probative vs prejudicial

· What Degree of Similarity?
· It depends on what you’re trying to prove.

· Ex: Modus Operandi (identity), the acts must be almost identical. 

· For motive or intent, acts may not need to be similar at all.

HABIT EVIDENCE
· FRE 406. Habit; Routine Practice
· Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· There are two types of propensity evidence: (1) character and (2) habit

· Habit evidence is freely admissible to prove someone’s conduct in a case.

· Habit Evidence:

· Specific conduct, in a specific situation, and it is repeated, and there is no moral or ethical judgment attached to the conduct.
· The more repeated it is, the more likely it will be deemed a habit.

	Proper objection if evidence is offered but it’s not a habit ( “irrelevant”



· Routine Practice Evidence:
· Evidence of how a business or organization tends to act.
· Character evidence does NOT apply to organizations/businesses.

EVIDENCE OF SIMILAR EVENTS
· Sometimes evidence about other people and other events is relevant to the current case. 
· There is no specific rule that governs this type of evidence ( it is just a relevance analysis.

	Example: 

P sues D because p fell in D's store and got hurt. P argues floor was too slippery. P offers evidence that other customers fell on that same spot.

Typically, the question is how similar were those other events? This will determine how relevant they may be to the current case.



· The occurrence of other events under similar conditions is relevant and admissible to prove unreasonable danger 

· The absence of similar accidents under similar conditions tends to prove lack of unreasonable danger 

· Issue 

· How similar? ( basic relevance rule & § 403 analysis (waste of time?) 

· Consider age differences, disability, weather conditions, lighting conditions 
VI. EXCLUSION FOR POLICY REASONS

· Evidence that is relevant but must be excluded because of external social or public policies.
· FRE 407. Subsequent Remedial Measures

· Purpose: not to discourage people from trying to fix issues.
· Excludes evidence of subsequent remedial measures when offered to prove the following:
· Negligence
· Culpable Conduct
· A defect in a product or its design
· A need for a warning or instruction
· Admissible for another purpose:
· Impeachment, or
· if disputed, proving ownership, control or 
· feasibility of precautionary measures).
· Timing: The remedial measure must be taken after the event that gave rise to the action.
· Feasibility of precautionary measures:
· If defendant alleges that there is no way to have made things safer, this goes beyond just not being negligent. If this happens then plaintiff can offer evidence to show that it is possible to make it safer.
	CA Law Difference
CEC §1151 ( Remedial precautionary measures are inadmissible to prove negligence or culpable conduct. But Negligence or culpable conduct are not an issue in strict liability cases

Example:

Products liability action seeking to hold defendant, manufacturer of an intrauterine birth control device, strictly liable for manufacturing an allegedly defective product that injured plaintiff.  Plaintiff offers evidence that, after many doctors reported that patients using the device were rendered sterile, defendant altered the design of the device.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.?

FRE ( Inadmissible, Rule 407 applies

CEC ( Admissible per Rule 1151




· FRE 408. Offers of Compromise and Negotiations
· Purpose: to encourage settlements
· Rule: Statements made during settlement negotiations or offers of settlement are not admissible to prove validity of an underlying claim IF:
· There is a disputed claim or disputed amount
· Or if it is offered to impeach by a prior inconsistent statement or contradiction

· Statements include:

· Conduct or a statement made during compromise negotiations, that furnishes, promises, offers, or accepts a valuable consideration in compromising or attempting to compromise.
· Except:

· when offered in a criminal case; and
· When negotiations related to a claim by a public office in the exercise of its regulatory investigative, or enforcement authority.

· EXCEPTIONS:
· Court may admit this evidence for another purpose such as:

· Proving a witness’s bias or prejudice

· Negating a contention of undue delay

· Proving an effort to obstruct a criminal investigation or prosecution.

· FRE 409. Offers to Pay Medical and Similar Expenses
· Purpose is to encourage humanitarian efforts – offering to pay for medical expenses.
· Rule: Evidence of promising to pay or offering to pay medical, hospital, or similar expenses resulting from an injury to prove liability for injury.
· Does not include things like towing (not medical)
· This rule does not include statements made in connection with an offer to pay medical expenses.
· **Different from Rule 408
· Example: “It was my fault, I’ll pay your bills” ( The first part could still be admissible
· Does not require a dispute like Rule 408.
	CA Law Differences
CEC §1152 ( is comparable to both Rule 408 AND 409
It covers compromise and paying medical.

It excludes any conduct or statement for BOTH of compromise and paying medical expenses.

CEC §1160 ( excludes apologies/expressions of sympathy/benevolence 

BUT statement of fault is admissible.

Is “I’m sorry” benevolent ( prob not “I’m sorry you’re in pain,” ( yes!




· FRE 410. Pleas, Plea Discussions, and Related Statements
· (a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:  

· (1) a guilty plea later withdrawn; 

· (2) a nolo contendere plea; 

· (3) a statement made during a proceeding on either of those pleas made under FRCP 11 or comparable state procedure (front of judge) 
· (4) negotiations: a statement made during plea discussions with a prosecuting attorney/authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea 
· (b) Exceptions 

· The court may admit a statement described in Rule 410(a)(3) or (4):
· (1) In any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
· (2) In a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
· Note 

· Guilty pleas not withdrawn are highly probative and not excluded by this rule. 

· Can be waived by the Defendant if it’s a term in the plea agreement (requirement of inconsistency) 
· United States v. Mezzanatto (U.S. 1995)
· SCOTUS held that, absent some affirmative indication that the agreement was entered into unknowingly or involuntarily, an agreement to waive the exclusionary provisions of Rule 410 is valid and enforceable. 
· I.e.: if D does not take the deal, anything said during negotiations can be used against them at trial.
	CA Law Difference
CEC §1153 makes inadmissible a plea of guilty later withdrawn or an offer to plead guilty, 
but NOT statements made during plea negotiations. However, courts have judicially extended the rule to be commensurate with FRE 410(a)(4) which would also exclude statements made during plea bargain discussions.
Recall, Cal. Constitution §28(f)(2) ( in a criminal proceeding, makes admissible all relevant evidence except privilege or hearsay or CEC §352, 782, 1103. 

No clear answer on whether CA Constitution permits this evidence or not.




· FRE 411. Evidence of Liability Insurance
· Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently, or otherwise wrongfully. 

· BUT, MAY be used to prove a witness’ bias, or prejudice or proving agency, ownership, or control. Keep in mind 403, probative as to two facts. 

· Example of witness’ bias:

· If doctor spends most of their time advocating for the insurance companies, you can show that. 
	CA Public Policy Differences

Anything said in mediation is not subject to discovery (like privilege) and are even more protected than statements made in settlement negotiations in CA

§351.2, 351.3, 351.4 ( excludes evidence of a person’s immigration status in civil and criminal cases (barring some exceptions) 




VII. EXAMINING WITNESSES: ATTACKING/SUPPORTING CREDIBILITY

· FRE 611. Mode and Order of Examining Witnesses and Presenting Evidence

· (a) This rule gives the trial court control to regulate mode/order of witnesses and evidence

· Three goals:

· (1) make the procedures effective for determining truth;

· (2) avoid wasting time; and 

· (3) protect witnesses from harassment or undue embarrassment.
· (b) Controls the scope of cross-examination
· Must stay within the scope of the subject matter of direct examination.

· I.e.: not supposed to introduce new topics. 

· Anything related to witness’s credibility is considered within the scope of subject matter.

· (c) Limits Leading Questions
· Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. 

· Courts should allow leading questions:
· (1) on cross-examination; and

· (2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.

· **you can lead on direct if a witness says they forget, you can lead to try to refresh their memory.
· Common objections:
· Ambiguous (vague/confusing)

· Argumentative (not really a question, arguing a point)

· Compound (asking two questions in one)

· Assumes facts not in evidence (misleading)
· Cumulative (goes to facts already established)

· Asked and Answered

· Calls for a narrative (open ended inquiry that invites a lengthy response)

· Beyond the scope (outside scope of direct)

IMPEACHMENT
· CEC §780. Testimony; Proof of Truthfulness; Considerations

· There are many different methods to impeach a witness

· Demeanor
· Character

· Ability to perceive, recollect, or communicate the matter

· Opportunity to perceive

· Character for honesty or veracity
· There are two sources for impeachment evidence:

· (1) From the mouth of the witness

· (2) Extrinsic evidence (everything else)
· Three Step Approach to Impeaching:
· (1) What is the source of the impeachment evidence?

· Mouth of witness (cross-examination) or extrinsic evidence?
· (2) If it is extrinsic evidence ( is it admissible given the impeachment method used?
· (3) Are there foundational requirements?
· FRE 607. Who May Impeach a Witness
· Any party, including the party that called the witness, may attack the witness’ credibility 
· Except Hogan Brothers situations:
· Guise to get hearsay in as “impeachment by prior inconsistent statement”
· You cannot use impeachment to try and circumvent the evidence rules.

· Rule: There is no limit on extrinsic evidence when it is offered to show a witness lacked the capacity to observe/perceive what she testified to perceived.
· And no foundational requirements, except personal knowledge.

· Factors Affecting the Witness’ Opportunity to Perceive 
· Bright sun obstructing witness’ view 
· Factors Affecting the Witness’s Capacity to Perceive: 
· Hearing impairment/vision problems 

· Mental or emotional factors (schizophrenia, not lower intelligence, not depression) 

· Intoxication (not status as alcoholic/drug addict) 

· Factors Affecting the Witness’ Capacity to Recollect 
· Consumption of alcohol either after the events or before the event 
· Concussion

· Amnesia
· Poor memory is not a character trait, and is thus the statement “W has a reputation for a bad memory” is still hearsay and not admissible under 803(21) 

· Bias/Motive/Interest Evidence 
· Rule: Extrinsic evidence is permissible to show bias, motive or interest in the case.
· Examples: 
· Expert testifying for free? Dating the plaintiff? 

· Highly probative evidence 
· Foundation requirement for extrinsic evidence of bias:
· Rule: Whenever extrinsic evidence is offered to prove bias of the witness, you have to give the witness, at some point, an opportunity to explain or deny the bias. 
· Evidence of Witness’s Prior Statements:

· In this case, Rule 613(b) applies, even though it’s for a different purpose ( using the prior inconsistent statement to show bias. 

· There is no specific timing requirement for Rule 613(b) – you just have to give the witness an opportunity to explain or deny the statement. 

· United States v. Abel (U.S. 1984)
· In this case, the court held that if the FRE do not address an issue, then common law fills that gap. 
· Impeachment by Contradiction
· The simplest type of impeachment: impeaching the witness by contradicting something they testified to. 
· Rule:  Extrinsic evidence to contradict is not admissible if it goes to a collateral matter.
· Collateral Matter: a matter that tells us nothing about the issues in the case, says nothing about the credibility of the witness except to contradict the witness.

· BUT: 

· You can contradict a witness about a collateral matter on cross-examination. (But, if they deny it, you cannot present extrinsic evidence). 
· Foundational Requirement:
· Rule 613(b)

CHARACTER EVIDENCE OFFERED TO IMPEACH A WITNESS
Review...
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· There are three types of evidence used for Impeachment:

· Rule 608(a) – Reputation/Opinion 

· Rule 608(b) – Acts of Lying

· Rule 609 – Criminal Convictions

· FRE 608(a) Reputation/Opinion to Show Witness’s Character for Truthfulness or Untruthfulness
· A witness’ credibility may be attacked or supported by testimony about the witness’s reputation (“everyone says P is a liar!”) for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about character (“I’ve known P for this long and he’s a liar!). 

· Foundational Requirement: Evidence to support a witness’ credibility is not going to be admitted unless credibility was first attacked. 
· Applies to 608(b) as well
· As with Rule 405 – door must be open

· This rule can only be used for the traits of truthfulness or untruthfulness. Not carelessness, etc. 

	FRE 701:
Lay witnesses may express an opinion only if it’s rationally based on their perception (you have enough perception of the person to justify forming an opinion like this)




· FRE 608(b) Acts of Lying

· Specific Instances of conduct
· There are significant limitations on the admissibility of specific instances of conduct to prove character of truthfulness.
· Rule: No extrinsic evidence of specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness.
· BUT: you can:
· (1) Ask a witness about specific instances of conduct on cross-examination
	If we have a witness who has testified under 608(a) – opinion or reputation about a character witness, we can ask them on cross about specific instances of the principal witness’ conduct even though that is “extrinsic evidence.” 608(b)(2) 




·  (2) Ask another witness whose character the witness being cross-examined has testified about.

· This does not apply to specific instances of criminal convictions (Rule 609).
	CA Law Differences
CEC §787 does not allow for evidence of a specific instance of conduct to attack or support witness credibility – it doesn’t matter if it’s extrinsic evidence or cross-examination.


	NOTE: 

If you see a question involving state law, pay close attention to whether it’s a criminal case or civil case.  

CA Constitution allows for specific instance of conduct involving lying in criminal case, if relevant.

This means that specific instances of conduct could be admissible under CA constitution. 
There could be a §352 issue though (court has discretion to exclude)



· FRE 609. Impeachment by Evidence of a Criminal Conviction
· 609(a)(1): For a (NON-LYING) Felony conviction:
· Could be admissible but there is going to be balancing. There is a different balancing test that will apply, depending on who is the witness being impeached.
	Note: Lying crime go to 609(a)(2) ( no balancing; must be admitted. 

This is why defendants don’t get on the stand.


· 609(a)(1)(A): in a civil or criminal case: (any other witness) witness is not the accused – apply standard 403 balance. Burden is not on the party offering the evidence but the party objecting to the impeaching evidence. Ie: show that unfair prejudice outweighs probative value (there is a presumption that it is admissible). 
· 609(a)(1)(B): if witness is a criminal defendant (in criminal case) – prosecution bears the burden to prove that the evidence's probative value outweighs its prejudicial effect to the defendant.  (presumption that it is inadmissible) Balancing test (reverse 403)
· 609(a)(2): Conviction for ANY CRIME (misdemeanor/felony) involving lying 
· MUST be admitted if you have W who has been convicted of any crime where an element of the crime was lying. NO 403, even if D in a criminal case, unless… 
· Dishonest act or false statement
· Examples: perjury, fraud, forgery, etc
· 609(b) hedges 609(a)’s rule Timing rule
· A conviction that is more than 10 years old or 10 years after release of confinement, whichever is later, is admissible only if prosecutor shows probative value substantially outweighs unfair prejudice. Balancing test (reverse 403)
· 609(e) allows convictions even if an appeal is pending.
· No limit for extrinsic evidence ( can bring in certified copy of conviction, so long as you defeat hearsay (hearsay exception 803(22) for felonies). 
· A Judgment of Conviction is a public record so the public record exception to hearsay will apply and it will be admissible. 
	An arrest is not admissible to impeach the person arrested


· Judgment of previous conviction may also apply in certain circumstances (not with misdemeanors). 

	Rule 609 Summary

1.  Does the prior conviction involve LYING? 

YES ( MUST ADMIT, W/ NO BALANCING UNLESS 10-YEAR-OLD CONVICTION OR 10+ release from prison, whichever is later (If time barred – requires reverse 403 balancing test + written notice)
NO ( IF FELONY ( 
( ADMIT, SUBJECT TO 403 BALANCING for CIVIL or CRIMINAL case (wit is not criminal D)

( ADMIT, SUBJECT TO REVERSE 403 TEST, for CRIMINAL case, D is witness (Burden on Prosecution) 

2. Misdemeanors that do not involve lying are not covered by this rule. 



· SCOTUS decisions:
· Luce v. United States (1984)

· Ohler v. United States (2000)

· These decisions put criminal defendants in a bind because if a trial court rules pretrial that the defendant’s convictions are admissible to impeach him, D may decide not to testify. 
· BUT if he does not testify, then he cannot appeal the trial court’s ruling to admit the convictions. 
· In California: Start with evidence code ( then look at CA constitution ( then look to case law 

	CA Law Differences

CEC § 788 only felony convictions can be admitted to impeach. No basis for impeaching a witness for a misdemeanor in a civil case. All subject to §352 balancing. 
BUT CA constitution allows for all relevant evidence in criminal cases.

CA courts have interpreted “relevant to impeach a witness” as any crime involving an act of moral turpitude.

Moral Turpitude: any crime involving lying, violence, theft, extreme recklessness or sexual misconduct (not negligent acts: involuntary manslaughter).
CA has no time rule – but you can argue that older convictions have lower probative value under §352


IMPEACHING WITH PRIOR CONSISTENT OR INCONSISTENT STATEMENTS
· Impeachment by Prior Inconsistent Statement

· Another way to impeach a witness ( using their prior inconsistent statements or another way to support a witness’s credibility using consistent statements
· Watch out for hearsay issues if offered to prove the truth of the matter asserted
· If it is being offered to impeach, then it is not hearsay. If it is being offered to prove the truth of the matter, it must meet Rule 801(d)(1)(A) requirements to be not hearsay. 
· Prior inconsistent statements can be admitted for one purpose, even if it’s inadmissible for the other purpose.

· For example: If it’s admissible to impeach but is hearsay, it still could be admitted for impeaching purposes. This is different for consistent statements.

· FRE 801(d)(1)(A) Prior Inconsistent Statements

· If it meets the rule requirement then it is NOT hearsay.

· Rule: Extrinsic evidence is admissible to prove prior inconsistent statement, but no collateral matters.
· Must be an actual inconsistent statement. 

· Witness not remembering on the stand is not inconsistent with a prior statement (unless they had remembered right before trial and are now claiming they forgot).
· Rule 806 is applicable mostly for dying declarations (bypasses the 613(b) requirement)

·  Foundational requirement: Rule 613(b) ( when offering extrinsic evidence, witness must be given opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it. 
· Impeachment by Prior Consistent Statement
· FRE 801(d)(1)(B) Prior Consistent Statements
· Evidence offered to support credibility. 
· It could be relevant for two purposes:

· (1) witness credibility, and

· (2) prove the truth of the matter asserted.

· Unlike prior inconsistent statements, to be admissible it has to be admissible for both purposes (the truth of the matter asserted & for impeachment). All or nothing
· For a prior consistent statement to not be hearsay it must meet the requirements of Rule 801(d)(1)(B)  ( D testifies and is subject to cross, credibility challenged 
· + must meet foundational requirements: not collateral, 613(b) issues for impeachment 
· Credibility must be attacked for consistent statement to be admissible! 
· TIMING IS KEY**

· The consistent statement must have occurred before the incident involving the credibility attack.
Example:
	CONSISTENT STATEMENT 1  ( BRIBE ( CONSISTENT STATEMENT 2 ( TRIAL

CS 1 is admissible, CS 2 inadmissible under 801(d)(1)(B)(i). 

CS2 is affected by the bribe. CS 1 is not.


	CA Law

In California, all prior inconsistent statements of a now testifying witness is admissible for all purposes because the hearsay exception (§1235) is very broad.

CEC §1235 makes inconsistent statements admissible hearsay, whether those statements were under oath, or not, and whether offered to prove matter asserted or to impeach.
CEC §791 is equal to FRE 801(d)(1)(B) (consistent statements) 


RELIGIOUS BELIEFS OR OPINIONS
· FRE 610. Religious Beliefs or Opinions
· Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility. 
· Exception:

· If the religion forms the basis of a legitimate concern (like bias) then it may be admissible. It will be a 403-balancing analysis.

VIII. LAY AND EXPERT OPINION EVIDENCE

· Lay Opinion
· FRE 701. Opinion Testimony by Lay Witness
· Admissible if it is rationally based on the witness’s perceptions and helpful to the trier of fact. Cannot be based on scientific or other specialized knowledge.

· “Rationally based” means:  There must be:
· (1) a logical connection between the perception and the opinion; and
· (2) sufficient perception to draw that opinion.
· Did the witness perceive enough to have an opinion? 
· “Helpful” means: the opinion must give the jury more information than what they could figure out themselves, if all they had was the perception. 
· Under this standard, lay opinion is usually admitted for: 
· Speed of automobiles (“he was going about 80 mph”)

· Intoxication (“he was drunk”)

· Emotional state (“he was angry,” “he was acting crazy”)

· Value of witness’s property 

· If the lay opinion just states a conclusion, this is not helpful. The jury can draw their own conclusions, they do not need the witness’s.
· Expert Opinion

· FRE 702. Testimony by Expert Witness

· For an expert opinion to be admissible you must show 4 things:
1. Opinion would be helpful to the jury;

2. Witness must be qualified as an expert;
· Based on: knowledge, skill, experience, training or education

3. Opinion must have a sufficient factual basis; 

· Based on: PK, already admitted evidence, or inadmissible evidence so long as that form of evidence is reasonably relied upon by experts in their field.

4. Opinion must be based on reliable principles that were reliably applied to the facts of the case.
· An expert witness may not state conclusions like: “Defendant is not telling the truth.” They could say, “People who suffer from this type of disorder often have trouble distinguishing truth from fantasy.”
· Qualifications:

· The expertise must be based on any one of five areas (listed above). 

· Typically, courts will allow a generalist (for example a GP doctor) to testify as an expert even if the subject at hand is specialized. But it still has to be within the scope of the witness’s knowledge.

· Example: a GP testifying about a botched surgery. If they are testifying about the scrubbing in process then they likely have knowledge of this. But they would not be able to testify to some specialized part of surgery.

· The lawyer will always present the witness’s qualifications first so they can credit the person.

· Often, before the opinion is offered, the other party will ask to conduct a limited voir dire of the expert witness to attack their qualifications. 

· Whether or not the witness is qualified is a preliminary fact under 104(a). 
· The judge must decide by a preponderance of the evidence if the witness is qualified (outside presence of jury). 

· FRE Rule 604. Interpreter
· An interpreter must be qualified and must give an oath or affirmation to make a true translation.

· Also regulated by federal and state statutes.
· Rule 702, subsections (c) and (d) both relate to the reliability of the expert testimony:
· (c) the opinion is the product of reliable principles and methods; and

· (d) the expert has reliably applied the principles and methods to the facts of the case.

· Reliability has been shaped by two Supreme Court decisions:

· Daubert v. Merrell Dow Pharmaceuticals, Inc (1993)
· This decision abandoned the previous “Frye” standard and instead determined that trial courts should asses four factors when determining admissibility of a scientific expert opinion.

· Frye Standard: party offering the opinion must show that the principles the opinion is based on is generally accepted in the relevant scientific field/community.

· Daubert Factors:
1. Has the evidence been tested?
2. Has the evidence been peer reviewed or published?

3. Is there a known error rate for this science/evidence? Is the error rate within a reasonable limit?

4. Is there at least a reasonable level of acceptance within the scientific community?

· These factors give the trial court flexibility. They do not all have to be present or all strong. It’s a balancing analysis of the factors.
· Kumho Tire Co. v. Carmichael (1999)
· In cases that are not scientific, then there will be other (not Daubert) factors that are pertinent to determining reliability. 
· SCOTUS held the trial court has broad discretion to determine the pertinent reliability factors in a given case.

· Courts have accumulated precedence to determine what might be the factors indicative of reliability in areas outside of the sciences so there is a huge amount of case law on the various types of testimony.

· You can judge reliability of any expert witness opinion based on common sense stuff

· For example: Did the expert ignore some of the evidence? If yes, then that is an issue.

	CA Law Differences

California is different from FRE for expert opinion testimony. It uses the Kelly-Frye Standard which is the general acceptance standard.

Remember that the CA Constitution says that, in a criminal case, all relevant evidence is admissible.

Kelly-Frye Test:

· If the science is not generally accepted, then it is considered irrelevant and is thus inadmissible.

Note:

· Inapplicable to non-scientific opinions and medical opinions, reliability of which is based on facts and circumstances of the case. (If it’s science or medical we use Kelly-Frye)


· FRE 703. Bases of an Expert’s Opinion Testimony
· There are three permissible bases for expert testimony:
· (1)  Personal knowledge

· Facts or data in the case that the expert has been made aware of.

· Expert has directly perceived the facts which her testimony is based.

· (2)  Evidence that has already been admitted
· Facts or data in the case that the expert has been made aware of.

· The questions to the expert must not mischaracterize or refer to facts not in evidence.

· (3)  Facts or data that experts in that particular field reasonably rely on in forming an opinion on the subject. 
· The expert can base an opinion on inadmissible evidence as long as experts in that field would reasonably rely on it. 
· For example: a doctor relying on lab reports to determine a cause of death. The lab reports may be inadmissible hearsay, but the doctor may testify to an opinion formed from viewing them.

· This is subject to the court’s discretion and it can exclude this evidence if the probative value does not outweigh prejudicial effect. (last line of Rule 703).

· FRE 704. Opinion on an Ultimate Issue
· (a) an opinion is not objectionable just because it embraces an ultimate issue. 
· Example: Ultimate issue might be cause of death. Was this a homicide? Or natural causes? Evidence towards this could still be admissible pursuant to 704(a). 
· (b) Exception:  
	CEC §805 ( says the same thing as 704(a)


· In a criminal case, an expert must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or a defense. Those matters are for the trier of fact alone. 
· These are ultimate issues ( Example: Did D premeditate the killing? Was D insane?  
· Experts cannot give those opinions but they can get very close.
	Example:

Prosecution for attempted assassination of the President. A psychiatrist is called to testify for the defense.

Which is more likely to be admissible under 704(b)?
(a) “Given Defendant’s mental condition, it is my opinion that he did not have the mental state required to commit the crime.”

(b) “Given Defendant’s mental condition, it is my opinion that he could not have the mental state required to commit the crime.” This one would be admissible and (a) would be excluded. 



· FRE 705. Disclosing the Facts or Data underlying an Expert’s Opinion
· You can elicit an expert opinion without first showing the bases of the opinion.
· However, the court has discretion and can require the presenting party to lay out all the facts and data supporting the opinion if it feels necessary.
IX. PRIVILEGES

· The FRE give the courts the power to establish privileges.  
· Evidence that is privileged is protected and cannot be discovered or used in court.
· The federal courts recognize:
· (1) Attorney-Client privilege
· (2) Spousal privilege
· (3) Psychotherapist-Patient privilege
· (4) Clergy-Penitent privilege
· (5) Social Worker-Client privilege
· In civil actions under diversity jurisdiction, state privileges apply in federal court.
· Attorney-Client Privilege
· A communication between attorney and client (or their representatives) intended by the client to be confidential and made to facilitate legal services is privileged in all civil and criminal proceedings unless waived by the client.

· An attorney representative is anyone retained by the attorney to help the attorney give legal services (example: a doctor).

· Client representative: anyone retained by client to assist with legal services (ex: an employee of client assigned to work on the case).
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· This privilege applies to communications from employees/agents if the corporation authorized the employee/agent to communicate to the lawyer on behalf of the corporation. Ie: the agent/employee is standing in for the client. 
· There is no privilege if the employee is just a mere witness.

· Objective Standard for Intent:
· The communication must have been intended by the client to be confidential.

· Standard: Would a reasonable person, under the same circumstances, have intended the communication to be confidential?

· Professional legal services:
· The communication must be intended to facilitate/promote professional legal services. 

· Casual, social conversations do not count.

· When does the privilege end?
· It survives even if the lawyer is fired or client dies.

· CA Limit: Privilege ends once estate of dead client is distributed and executor of estate is discharged. (Deadman’s statute?)
· Attorney-Client Privilege EXCEPTIONS:

· Privilege does not apply where any of the following exceptions occur:

· (1) Crime or Fraud Exception
· Professional services sought to further what client knew or should have known to be a crime or fraud.

· Does not apply to past crimes. Must be intended to use the services in furtherance of the crime/fraud.
· (2) Client puts the legal services at issue 

· Self-protection from a claim/defense.

· Ie: If the client sues the attorney for malpractice.

· (3) Joint Clients dispute

· Two or more parties consult an attorney on a matter of common interest and the communication is offered by one of these parties against another.

· CA ONLY: (4) Prevents Death or Substantial bodily harm
· If lawyer reasonably believes disclosure of the communication is necessary to prevent crime that is likely to result in death or substantial bodily harm. 
· Psychotherapist-Patient & Social Worker-Client Privileges
· A communication between psychotherapist and patient, or licensed social worker and client, intended by patient/client to be confidential and made to facilitate rendition of professional psychological services is privileged in all civil and criminal proceedings unless waived by patient/client. 
· Same basic rules as for Attorney-Client privilege, i.e., patient/client must have intended communication be confidential and purpose of communication must have been to facilitate professional services.

· CA Exception:
· The psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger. 

· Doctor-Patient Privilege  CA ONLY
· There is no doctor-patient privilege under FRE, but most states, including California, have adopted this privilege.
· **Remember that if you are in federal court, for a civil case under diversity jurisdiction, that state privilege will apply.
· Doctor-Patient Privilege: A patient has a privilege to prevent disclosure of information confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment.

· This privilege deals with confidential disclosures – not limited to communications. This is broader and covers any other information disclosed to the doctor through examination/tests/etc. 
· Example: Expert witnesses
· If the doctor was retained to examine the patient for the purpose of providing expert testimony in trial, this means any information was not intended to be confidential and privilege does not attach.

· Pertinent information:
· This privilege does not protect information conveyed to doctor that is not pertinent to diagnosis or treatment. 

· Ie: “I got this injury while committing a crime” – likely not pertinent and thus not protected.

· Doctor-Patient Privilege EXCEPTIONS:
· This privilege does not apply:
· (1) Where the patient puts his physical condition in issue 

· Ie: a personal injury suit

· (2) Where physician’s services sought to aid in crime or fraud or to escape capture after a crime or tort

· (3) In case alleging breach of duty arising out of physician-patient relationship

· Ie: malpractice action

· (4) No privilege recognized in criminal cases. CA ONLY
· Spousal Privileges
· There are two kinds of spousal privilege:

· (1) Spousal testimonial privilege

· (2) Spousal confidential communication privilege

· NOTES:

· For both privileges, there must be a legally valid marriage. 

· Neither privilege applies in a civil action between spouses or in a criminal prosecution where one spouse is charged with a crime against the other spouse or one of their kids.

· (1) Spousal Testimonial Privilege

· This permits the witness to refuse to testify against his/her spouse as to anything.

· Federally: applies only in criminal cases

· California: applies in both criminal and civil cases
· Key: if the witness and defendant are married at the time of trial then this privilege exists. 
· Witness owns the privilege: This means the witness can testify if she wishes, even if the defendant does not want her to.
· (2) Spousal Confidential Communication Privilege

· This privilege protects confidential spousal communications during marriage. 
· It applies in both criminal and civil cases.

· CA ONLY: this also applies to registered domestic partnerships.
· Holder of privilege: Both spouses hold it. This means that if one spouse wants to testify but the other does not want them to, they can prevent them from testifying.
· Key: Were they married when the communication was made.
403 still applies 
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