Learning and Applying Evidence Law
A. A successful appeal requires:
1. The appealing party preserved the issue for appeal (obtained a clear ruling and record was sufficiently complete)
a) Exception for plain error: so obvious that a formal objection not necessary
2. Party persuades app court that the court committed an evidentiary error
3. Party persuades app court that error affected a substantial right of party
B. Rule 103: Rulings on Evidence
(a) Can claim an admission/exclusion of evidence is in error IF the error affects a substantial right of the party AND:
(1) If ruling admits evidence, and a party, on the record:
(A) Timely objects or moves to strike, and
(B) States specific ground (unless apparent from context)
(2) If ruling excludes evidence, party informs court of its substance with an offer of proof (unless apparent from context)
(b) The court may make any statement about the character or form of the evidence, the objection made, and the ruling. Court may direct that an offer of proof be made in question-and-answer form.
(1) AKA non-objecting council ask jury to be excused (or whispers), then asks witness and gets answer so it is on the record
(2) If judge decides that witness’s answer is actually admissible, may ask witness to repeat the answer to the jury
(c) A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
Sources of Evidence and the Nature of Proof
I. Rule 601: Witness Competency
A. Every person is competent unless the FRE provides otherwise 
B. In civil cases, state law governs witness competency for state law issues
C. State competency law must be applied IF:
(AKA Erie Doctrine)
1. Issue arises in civil action/proceeding

NOT CRIM!!!!!
2. Concerns an element of a claim/defense
3. The claim/defense is one where state law supplies the applicable substantive rule
D. Rule 605: a presiding judge cannot testify as a witness
E. Also, ​​A party need not object to preserve the issue → to avoid upsetting judge 
II. Rule 606: Jurors as witnesses
A. A juror cannot testify within the presence of other jurors.
B. If called to testify, can’t testify about statement/incident that occurred during jury deliberation
1. Exception: extraneous prej. info improperly brought to juror’s attention
a) An outside influence was improperly brought on any juror
2. A simple mechanical mistake was made on verdict form (typo)
3. The jury being drunk/high or lying on voir dire isn’t enough to overrule 606
4. But a racist juror deliberating over a POC ∆ might overrule 606
III. Hypnosis to recall repressed memories → Jurisdictional split: 
A. Some jdxs bar such witnesses as per se incompetent
B. Other jdxs allow testimony while informing the jury on the hypnosis when they are considering credibility.
C. CEC approach for crim trials
1. Cal supreme court: hypnotized witnesses are incompetent. 
2. CEC creates an exception for criminal cases: can testify on pre-hypnotic memories IF correctly preserved prior to hypnosis
a) But can’t testify on repressed memories revived with hypnosis
IV. Rule 602: Personal Knowledge
A. A witness may testify to matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of it.
B. Proof of personal knowledge may consist of the witness's own testimony.
C. 602 does not apply to 703 expert testimony.
V. FT = FP
Facts Testifiable = Facts Perceived
A. A low bar to prove personal knowledge (though cred can be challenged)
VI. Rule 603: Before testifying, witness must give an oath/affirmation to tell truth
A. Impresses a duty of honesty + liability for perjury
B. Authentication
C. Real Evidence 
      → directly involved with events of the case
D. Demonstrative Evidence  → merely illustrates testimony
1. Only admissible if it illustrates + accurately reflects admissible testimony
2. Often not allowed into the deliberation room
E. Rule 901: 3 principles of Authentication
1. Evidence must be authenticated to have it admitted (to prove relevance)
2. Evidence is authenticated by showing item is what proponent claims it is
3. Showing must be sufficient to support a finding (no RP juror standard)
F. Photographs: can be either demonstrative or real evidence
1. Photos are often submitted with a witness who did not take the photo
a) “Is this a picture of what you saw” 
→ hearsay objection
b) “Does this look like what you saw” 
→ admissible
G. Chain of Custody
1. Showing of how item came from event→courtroom (everyone that had it)
2. Only required if item is not unique, or if it is unique but susceptible to alteration in ways that are difficult to detect (such as digital recordings)
a) Generic gun: requires chain of custody
(1) Unless officer etched an initial into it at scene of crime
b) Jewel-encrusted golden gun: No need.
3. “Objection, insufficient foundation”
a) No required foundation/facts that makes evidence admissible
A broad objection, but can be used for lack of chain of custody 

H. Rule 902: Self-Authenticating Evidence

1. Domestic Public Documents that are signed + sealed
2. Domestic public documents that are not sealed but are signed + certified
3. Foreign public documents
4. Copies of public records
5. Official publications
6. Newspapers and periodicals
7. Trade inscriptions and the like (logos, etc.)
8. Acknowledged documents (notarized)
9. Commercial paper and related documents
10. Presumptions under fed §
11. Certified domestic records of a reg activity
12. Certified foreign records of a regularly conducted activity

VII. Best Evidence Rule: makes sure the details of the evidence’s contents are correct
A. BER Elements
1. Evidence is a writing/recording/photograph
2. Evidence offered to prove the contents of writing/recording/photograph
3. Evidence is OG (1002), an admissible duplicate (1003), or 1004 applies
B. Rule 1002: An original writing/recording/photo is required to prove contents unless these rules or a federal § provides otherwise.
C. Rule 1003: A duplicate is admissible to same extent as original unless genuine question is raised on OG’s authenticity or circumstances make it unfair to admit
1. Duplicate = “counterpart produced by a mech./chem./photogr./electr./etc process that accurately reproduces the original. 
2. Handwritten copy ≠ duplicate (humans make errors)
D. Rule 1004: An OG is not required and other evidence of the content of a writ./record./photo. is admissible IF:
1. All OGs are lost/destroyed (but not by proponent in bad faith)
2. OG cannot be obtained by any available judicial process
3. Party against whom OG would be offered had control of OG, was on notice that OG would be used at trial and fails to produce it at trial
4. The writing/recording/photo is not closely related to the controlling issue
E. Rule 1006: Proponent may use a summary, chart, or calculation to prove the content of voluminous writings/recordings/photographs that cannot be conveniently examined in court
1. Originals/duplicates must still be available for examination/copying
F. CEC §1521: Secondary Evidence Rule
VIII. Judicial Notice
A. Prove facts without admitting evidence by asking the judge to take Judicial Notice
B. Rule 201: Judicial Notice of Adjudicative Facts (obj. facts on events of case)
1. Court may take judicial notice of fact not subject to RP dispute if it:
a) Is generally known within the court’s jdx, or
b) Can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned
2. The court may take notice on its own, or if party requests it and court is supplied with necessary info
3. Instructing the Jury
a) Civil trial: court must instruct jury to accept the fact as conclusive
b) Crim trial: court must instruct the jury that it may or may not accept fact as conclusive (due to constitutional protections for ∆s)
C. Judicial Notice of Law: for state/fed §, but NOT for city ordinance in another state
D. Legislative Fact: Courts can make an assumption about morality/public policy
Relevance
I. Rule 401: Evidence is relevant if:
A. It has any tendency to make fact more/less probable than it would be w/out it &
B. The fact is of consequence in determining the action
1. AKA a fact that the substantive law applicable says is important
II. Rule 402: Relevant evidence is admissible unless stated otherwise by US Constitution, fed §, these rules, or SCOTUS
III. E → I/A → F
A. Evidence is relevant even if it does not increase the probability of a fact to the level of certainty (just “any tendency” to increase/decrease probability)
B. Importance of informing Judge of relevant culture
IV. Similar Events:
Gymnast slips and falls. Later, an elderly man slips in store
A. If gymnast is π→ Evidence of old man's fall may not be relevant, since his elderly physical condition is too dissimilar to π’s youthful agile condition.
B. If old man is π→ evidence that Gymnast slipped would be very relevant
V. Evidence concerning Witness cred is ALWAYS relevant (always a fact of consequence)
A. Don’t analyze witness cred through relevance analysis, that is jury’s job alone
VI. CEC: If a fact has been stipulated, evidence proving that fact is irrelevant!!!
A. Cal Constitution: in crim case, relevant = admissible, EXCEPT:
1. Any exclusionary rules under U.S. Constitution
2. All hearsay law
3. All privilege law
4. Limits on character evidence about the victim in a sexual assault case
5. The rule that prohibits π from offering evidence of ∆’s character
6. The Secondary Evidence Rule
7. §352: Court’s ability to balance PV against dangers (aka FRE 403)
a) Court has broad discretion in California!
VII. Rule 403: Can exclude relevant evidence if PV is substantially outweighed by danger of
a) Unfair prejudice
b) Confusing the issues
c) Misleading the jury
d) Undue delay
e) Wasting time
f) Needlessly presenting cumulative evidence
403 strongly favors admissibility (unless PV “substantially outweighed” by dangers)
NOTE: 403 may be a fallback option on MC (if all other options are eliminated)
B. Evidence is relevant if has any effect (even if small) on the probability of a fact
C. PV is the measure of that effect: HOW MUCH effect on probability? 2 factors:
1. Logical force of the evidence
2. The context in which it is offered
D. The Product Rule: PV = product of the probabilities of each link in the chain
1. In weighing PV, the judge should assume testimony is accurate and not disregard PV for concerns over credibility. Only the jury has that power
E. Unfair Prejudice
1. Inferential Error Prej.: Jury misunderstands logical importance of evi.
a) photo of injuries that looks more gruesome than they were
b) Jurors viewing photos of injuries also often wrongly assume the injuries must be the fault of the ∆, rather than π’s own negligence
2. Nullification Prej.: Evidence that inclines jury to disregard the law
a) Evidence that suggests a party is a good or bad person, leading to a desire to punish or award them. 
b) Or the jury refuses to follow limited use instructions
VIII. CEC §351: In California, evidence of a person’s immigration status is always inadmissible in most civil wrongful death and criminal trials.
A. Undisputed facts
B. Stipulate = concede that a fact is true → no need for evidence on that fact
C. 401 requires evidence to prove a fact of consequence not a fact in controversy
1. Cal requires to be in controversy.
2. However, relevance ≠ admissibility
IX. Probabilistic Evidence: 
Evidence can never reach certainty, only higher probability
A. 401 only requires evidence makes a fact of consequence “more or less probable”
B. Keep in mind that bogus regression analysis is relevant, even if less probative
X. Rule 104: Prelim questions of fact
A. Court must decide prelim Qs, & is not bound by evidence rules (except privilege)
B. Jury cannot hear a hearing on prelim question if:
1. Hearing involves admissibility of a confession
2. ∆=W in a crim case and requests
3. Justice so requires (flexible!)
XI. Choosing 104a vs 104b
104(a) allows any evidence, even inadmissible evidence (except privileged)
· But applies the higher preponderance of evidence standard (must be >50% likely)
104(b) allows only admissible evidence
· But applies the lower sufficient to support a finding standard 
Choosing (a)/(b): If prelim fact was NOT established, would the evidence still be relevant?
· Yes: 
104(a) fact   → any evidence 

→ preponderance of evidence 
· No:
104(b) fact   → admissible evidence 
→ sufficient to support a finding
XII. California difference
Fed §104(a) = CEC §405

Fed §104(b) = CEC §403
A. Under both CEC 405 and 403, the judge is limited to admissible evidence!
1. If evidence would be relevant without prelim fact (AKA 104a), Cal judge cannot look at any evidence like they would under FRE
Hearsay
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I. Hearsay = a statement that
A. The declarant does NOT make while testifying at the current trial/hearing, and
B. A party offers to prove the truth of the matter asserted in the statement
1. Determine purpose for which proponent offered statement (relevance)
2. Determine the first inference in the chain of reasoning that leads from the statement→ reasoning

(AKA the 1st inference must be true)
II. Hearsay Steps
A. Identify the out-of-court-statement (will be in “___” format)
B. What is the statement being offered to prove?
C. Given the answer to step 2, if the HD was lying, would that mislead the jury?
If YES → hearsay

If NO → not hearsay
III. Assertion-based  = Words / conduct (if circumstances make it so)
A. Mechanical devices don’t make assertions, but person can use a device to do so
IV. Utterances and Conduct that are NOT hearsay
A. Words of independent legal significance
B. The fact that words were spoken is relevant in and of itself 
C. Words offered to show effect on the listener
D. Words/conduct constitute circumstantial evidence of declarant’s state of mind
E. Words/conduct not assertive or are assertive of something other that what they are offered to prove
V. Rule 105: If evidence is admitted against a party or for a purpose – but not against another party or for another purpose – the court must restrict evidence to its proper scope and instruct the jury accordingly.
VI. Hearsay vs. Personal Knowledge objections
A. Is the fact being testified to = the fact perceived? Does FT = FP?
1. If yes → hearsay (since there is personal knowledge)
2. If no → lack of personal knowledge (doesn’t make it to hearsay analysis)
B. “I heard Joe’s bro say ‘Joe was with me the night of murder’” FT = FP → hearsay
C. “Joe was with me in another town the night of murder”      FT ≠ FP→ Lack of PKn
D. Is the fact contained in W testimony / out-of court declarant = the fact perceived
1. Personal knowledge objection:  NO
2. Hearsay objection: YES
VII. Exception vs Exemption
A. Exceptions
= “Admissible hearsay” (Hearsay [A] for part C of exam)
1. Present Sense Impression + Excited Utterance
2. Then existing Mental/Physical Condition
3. Med Diagnosis/Treatment
4. Recorded Recollection  (remember, ≠ simply refreshing W memory)
5. Biz Record + Public record
6. Unavailabilities:
a) Former Testimony
b) Dying Declaration
c) Statement Against Interest
7. Residual Exception
B. Exemptions 
FRE 801(d)
Classified as “Nonhearsay”
a) Doesn’t go to truth of the matter
(1) Independent legal significance
(2) Fact that words were spoken
(3) Effect on listener / circumstantial evidence of state of mind
(4) Assertive of something other than what offered to prove
b) Inconsistent/consistent statements
c) Prior Identification (line ups, etc.)
d) Opposing party statements

remember, no PK needed for these!
(1) Admission
(2) Adoption
(3) Authorized spokesperson
(4) Agent/employee statement
(5) Co-conspirator
C. California has NOT exemptions to hearsay, ONLY exceptions!!!
1. FRE 801(d)(2) Exemption → admissible hearsay in California
VIII. FRE 801(d)(2): Opposing Party Statement
A. A statement is not hearsay if it is offered against an opposing party AND:
A. It was made by the opposing party (Admission)
B. Is one the party manifested it adopted/believed to be true (Adoption)
a) Π: “You ran the red light” → ∆ nods his head up and down
(1) Silence can also = adoption 
b) Declarant heard and understood the statement
c) RPP/SSC would have spoken up and denied the accusation 
C. Was made by person authorized by party to make statement on subject 
a) Corp spokesperson
b) CEC: Lower standard (sufficient to support finding) 104b approach
D. Was made by agent/employee within scope/time of their relationship
a) CEC: Employee statement ONLY allowed if employee negligence is basis for vicarious liability
E. Was made by co-conspirator during + in furtherance of conspiracy
a) Preliminary fact requirements:
(1) There was a conspiracy
(2) Declarant was a member of the conspiracy
(3) Statement was made during the course of the conspiracy
(4) The statement was made in furtherance of the conspiracy 
b) CEC has a broader scope: Not hearsay even if statement is made prior to conspiracy
B. 801(d) DOES NOT require personal knowledge! 
1. If ∆ said something that makes them look bad, but they lack personal perception of it, it does not matter, can still be admitted as non-hearsay!!
2. HOWEVER: Statement MUST be considered (under 104(a)) but does not by itself establish the declarant’s authority under 801(d)(2) C, D, or E
C. Cal version of FRE 801(d)(2): Admission of party + writing/recording
IX. FRE 106: Completeness Doctrine, but ONLY applicable to writings/recordings
A. If your opponent can get part of a writing/recording in, then you can fairly easily argue to get the rest of the statement admitted.

B. CEC: Broader than FRE 106: Allows admission of complete conversations, not just writing/recording
X. 801d1C: Prior Identification

AKA “that’s the guy I saw at the crime scene”
A. Reqs
1. Declarant must testify at a trial/hearing (could be at a prior trial)
2. Declarant subject to crossX
3. Statement must be one that identifies a person as someone declarant perceived earlier (usually line-ups, but can be broader)
a) Statement describing person’s characteristics ≠ identifying person
B. If W who made the identification testified + was subject to crossX, but was not explicitly asked about her answer in a line up, a cop who also saw the line-up could testify at trial about the witness’s prior identification.
1. The elements are met, even if the person describing the identification to the court is NOT the witness who made the identification!!!
XI. 801d1A: Prior Inconsistent Statements

2 uses

A. Substantive Use: get jury to accept truth of prior statement > testimony. 
Reqs:
1. Declarant must testify at a trial/hearing
2. Declarant must be subject to crossX concerning the prior statement
3. Statement made under oath subject to perjury at trial/hearing/deposition
CEC: Does NOT have to be at current trial under penalty of perjury.
B. Impeachment Use:
Requirements: FRE 613
a. Witness statement (of prior inconsistent statement): Statement MUST be shown to opposing party, but doesn’t need to be shown to W themself
b. Extrinsic evidence (of prior inconsistent statement): admissible ONLY if witness is given opportunity to explain/deny statement + opp for crossX
1. Note that 806 excludes prior inconsistent statements of non-testifying declarants from 613 extrinsic evidence rule
a. Prior inconsistent statements of non-testifying declarants may be offered to judge credibility if it would be admissible had the declarant testified as a witness.
b. If a declarant died before trial, their admissible out of court statement can have its cred challenged by extrinsic evid.
i. Even though they are dead and can’t explain/deny
Remember: If offered JUST to impeach, has different/easier standard
NOTE: affidavits (even under oath) do NOT satisfy 801d1A→ not made while testifying
XII. Rule 803 Exceptions to Hearsay

No hurdles, only need 1 to get admitted




For exam: know if more than one exception applies 




Remember, all the requirements are 104(a) prelim facts
1. Excited Utterance:
1. There is a startling event or condition
2. Statement must relate to event/condition (not necessarily describing it)
3. Declarant must have been under the stress/excitement that it caused
a) No time limit; so long as not enough time for person to reflect
2. Present Sense Impression: 
1. There is an event or condition
2. Statement must describe or explain that event/condition
3. Declarant made the statement while or immediately after perceiving it.
a) No specific time limit, but must be far closer to the event than the excited utterance exception


CEC approach to presence sense + excited utterance
· ONLY applies if statement is offered to explain, qualify, or make understandable the conduct of the declarant
· Won’t allow statement from witness / victim: “Joe is waving a knife at me”
· But WILL allow statement from ∆/witness: “Joe is waving a knife at me” to explain ∆’s use of self defense against Joe
· Cal has additional exception for threat of infliction of injury (OJ case)
· Purports to describe infliction or threat of injury on declarant
· Declarant is unavailable (ie murdered)
· Statement was made at or near the time of the infliction/threat
3. Then existing Mental, Emotional, or Physical Condition
1. Only to prove state of mind/condition, not to prove truth of what’s asserted
2. Eg: To prove that π Lucile did NOT give Gob ring as a voluntary gift
a) Π: “I don’t care for Gob” → doesn’t care for Gob → didn’t give gift
3. Must be about then existing state of mind
4. Also applies to physical conditions (“I’m hungry”) and to intentions/plans
5. “I’m thinking about going to the movies with ∆ tomorrow”→ may qualify
(1) Speakers existing state of mind about a future plan
(2) However, it also shows what ∆ intended to do → prejudicial
6. Most courts don’t allow admitting this, and the few that do allow require corroborating evidence
7. Hillmon rule: statement of intention can be used to prove declarant acted on the stated intention
a) Doesn’t apply to statements about fact remembered/believed if offered to prove that fact (No backward-looking statements)
b) UNLESS the statement of memory/belief relates to the validity or terms of declarant’s will
4. Statement Made for Medical Diagnosis or Treatment
1. Must be “reasonably pertinent” to medical treatment/diagnosis
2. Can be made by layperson, not just doctor/nurse
3. Can be backward looking (describing medical history, past symptoms, events leading up to injury)
4. No requirement that declarant must be describing their own state
5. Does NOT cover statements giving diagnosis/treatment (“u have cancer”)
a) Only for purpose of treatment
CEC approach to med diagnosis: Limited to treatment/diagnosis of a child under 12 describing child abuse or neglect!
CEC also has an exception for statements of declarant’s previously existing mental/physical state!!!!!! (no comparable FRE version). 
· Only allowed if Declarant is unavailable and is ONLY offered to prove mental/physical state!
5. Recorded Recollection
1. Is on a matter the witness once knew about (personal knowledge) but now cannot recall well enough to testify fully and accurately,
2. Was made/adopted by witness when matter was fresh in their memory, 
a) Must have read their own statement and affirmed it
b) Can be W’s own letter that they wrote at the time
3. AND the record accurately reflects witness’s knowledge


May NOT be offered as an exhibit except by the adverse party
· But requires W to testify + opp for crossX for this exception to apply
Recorded Recollection ≠ present recollection refreshed/revived
· OK to refresh a witness’s memory using recorded recollection
· This is not a rule of evidence and not the same thing as a recorded recollection


Adverse party has rights if a W uses a writing to refresh memory while testifying 
· Entitled to have writing produced to inspect and to crossX W about it
6. Biz Records Exception 
A record of an act, event, condition, opinion, or diagnosis, IF:
1. Was made at/near the time by someone with knowledge
2. Record was kept in course of regularly conducted activity of a biz/org
3. Making the record was regular practice of that activity
4. All the conditions are shown by testimony of custodian / other qualified W

Note: 902 notes things that are self-authenticating
5. Nothing in info source or method of prep indicate lack of trustworthiness


“Someone with knowledge” ⇒ very broad
· Can be a summary of a report compiled by many employees, so long as each employee had personal knowledge
· Each person who made the record must have done so as part of their Business Duty 
· Record of eyewitness reports from random person not in the corp ≠ biz duty
Public agency records: might be admissible under 803(6), but also under 803(8)
NOTE: docs created for litigation purpose ≠ biz records (accident reports, etc.)
If only part of document is admissible: Redact the inadmissible parts!
CEC §1271: Cal’s Biz Records Rule
3 differences from FRE:
A. CEC only includes record of act/event/condition (NO opinion/diagnosis)
a. Cal has allowed simple opinions or diagnoses, but very limited
B. CEC does NOT require biz to have a regular practice of making reports
a. So long as report was made in regular course of biz, it satisfy
C. CEC puts burden on party presenting record to show trustworthiness
a. FRE: burden on opp party to challenge for lack of trustworthiness
7. Absence of a record of a regularly conducted activity 
1. Evidence that a matter is not included in a biz record if
a) Evidence is admitted to prove matter DID NOT occur/exist
b) Record was regularly kept for matter of that kind
c) Neither source of info nor other circums. lack trustworthiness
8. Public record


3 types of public records allowed:
i. Records describing office activities (HR records, etc.)
ii. Records concerning a matter observed while under legal duty to report 
a) EXCEPT: In crim, π not allowed to offer police reports (includes transcripts by court reporter from a prior trial)
iii. Records of factual findings from a legally authorized investigation (only allowed if offered by ∆ against gov (π) in a crim case)
a) Allows out of court statements from non-public-officials!
(1) Such as a bystander witness in a report
(2) So long as those statements meet their own hearsay exception (such as excited utterance)
Requires that neither source of info nor other circumstances lack trustworthiness
Limits against using public records in crim cases (ii + iii) are often upheld even if π tries to sneak records through 803(6) → those records must go through (8) 
XIII. Unavailability

Must (a) show unavailability in order to use a (b) exception
A. Declarant is unavailable as a witness if they
1. Have a privilege that exempts them from testifying
2. Refuse to testify despite a court order to do so
3. Testifies to not remembering the subject matter
4. Can’t be present or testify because of death/infirmity/illness
5. Are absent from trial/hearing and statement’s proponent could not get 
a) Declarant’s attendance under 804(b)(1) or (5)
b) Declarant’s attendance or testimony under 804(b)(2), (3), or (4)
NOTE: what constitutes “Reasonable efforts” to procure is a vague standard; prelim facts and fact specific determination.
If you are able to subpoena a witness, you must do so
B. Exceptions (if unavailable)
1. Former Testimony: testimony offered against a party who 
a) Was present at the prior hearing 
(1) Civil case only: can be a former predecessor in interest
(a) Fed: requires close privity relationship
(b) Cal: broader “similarity in interests”
b) And had the opportunity to crossX under similar motives
(1) If party had opp to crossX but chose not to, still satisfies!
c) Anyone present at former trial (w/ personal knowledge) could testify to former testimony, even a reporter in the stands!




CEC approach Can admit former testimony against a party if it
 
was offered by that party in prior trial
· Don’t have to worry about motives in this case (similar logic to opposing party statement)
· “Former testimony” is defined more narrowly: ONLY includes former deposition if part of a different action
· AKA if you take a deposition in a civil action, you can’t offer it into evidence for trial for same action.
· However, Cal has a different rule that allows testimony in prior deposition to be admitted. 
2. Dying Declaration:
a) Only admissible in civil action, 
(1) or crim homicide action (declarant must actually die)
b) Declarant must believe their death is imminent
(1) Prove by a preponderance of evidence
(2) A 104(a) fact: court can consider non-admissible evidence, AKA the declarant’s own words at time of statement
c) Statement must concern the death’s cause or circumstances
(1) AKA: “Zed did this”, but not “my will is fake”



CEC:
NOT limited to homicide crim cases. Can be ANY type of case
BUT, statement must be made by a person who was actually dying
3. Statement Against Interest: A statement that
a) RPP/SSC would make only if they believed it to be true, since it’s so against their interest to say
(1) If an RPP/SSC may have lied about committing a crime (such as to his mob boss), this does not apply!
b) MUST be supported by corroborating circumstances!
c) Generally cannot be used to include rest of a statement that is neutral/for their interest
CEC §1230 approach to Statement Against Interest
· Remember, opposing party statement in CEC does not require statement be against interest of the speaker, unlike 804(b)(3)
· Broader than FRE rule. Statement is “against interest” can include “risk making declarant an object of hatred ridicule, or disgrace”
4. Forfeiture by wrongdoing exception: Statement made against a party that intentionally caused the witness’s unavailability
a) Prevents party from bribing/threatening witness to be unavailable
5. CEC also has an exception for statements of declarant’s previously existing mental/physical state!!!!!! (no comparable FRE version). 
a) Only allowed if Declarant is unavailable and is ONLY offered to prove mental/physical state!
XIV. 807 Residual Exception
A. Under the following circumstances, a hearsay statement is not excluded even if not specifically covered by an exception in 803 or 804, IF:
1. Statement is supported by sufficient guarantees of trustworthiness — after considering totality of circumstances + corroborating evidence.
2. It is more probative on the point it is offered for than any other evidence that the proponent can obtain through reasonable efforts
B. NOTE: this statement is admissible only if, before trial/hearing, proponent gives the adverse party reasonable notice so the party has a fair opportunity to meet it.
Note: not all courts follow this part by the rule!
XV. Miscellaneous exceptions
A. Learned Treatise: Can read from treatise written by an expert testifying
B. Statement about a person’s character reputation
C. Judgment of Previous Conviction: Can impeach witness cred with evidence they were convicted of a crime
XVI. Confrontation Clause
A. Can make evidence offered by π (gov) against ∆ in a crim case inadmissible
1. Even if otherwise admissible in a hearsay exception
2. Never applies in civil case, nor in crim case if offered against π.
EXCLUDES an out of court statement offered by GOV against crim ∆ IF:
1. Declarant does not testify at trial
2. Statement is testimonial in nature. 
3. The ∆ had NO prior chance to examine the declarant about the statement
A statement is testimonial IF it:
i. Was testimony at a prior hearing/trial
ii. Is a police report or a forensic scientist report OR
iii. Is witness statement obtained by police to further the prosecution
A statement is NOT testimonial IF it was obtained in furtherance of fixing ongoing emergency
NOTE: 804(b)(6): if ∆ engages in wrongdoing to prevent witness testifying, they WAIVE THEIR RIGHT TO THE CONFRONTATION CLAUSE
Note: 804(b)(1) Former testimony exception typically requires to be party it is offered against to have been present with opp to cross examine→ sufficient to satisfy Confrontation Clause 
XVII. Due Process SCOTUS rule: Due process overrides evidence rule & admits evidence IF:
A. The evidence law excludes the best evidence that appears to be reliable
B. The evidence is crucial to the case, and
C. There is no other comparable evidence
AKA You can’t use evidence rules like hearsay mechanically to defeat the ends of justice
Character Evidence (CE)
I. Always relevant, rarely admissible
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II. Permissible uses of CE
A. To prove character when character is “in issue”
B. Crim ∆ opens door by introducing CE about himself / victim
1. But still inadmissible in civil cases
C. Sexual assault and child molestation cases
D. To prove character for truthfulness of a witness
III. CE is inadmissible to show person acted according to their character in this case
A. Evidence of past crime is inadmissible to show char in order to show person acted according to their char in particular case
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IV. CE is ALLOWED when character is IN ISSUE

even specific conduct!
A. Negligent entrustment: must prove that the person ∆ gave an item to a person with a dangerous character
B. Defamation: if defamer claims π has poor character, π must provide evidence they have good character to show that the claim is untrue, and thus defamation 
C. Parental custody disputes: parent seeking custody must prove their good character to be a parent, or prove the other parent’s bad character.
D. Loss of Consortium damages: If you can show the deceased had a nice character, damages can be increased. If the person had a nasty character, may reduce damages
V. Criminal ∆ can offer CE of ∆ or alleged victim
1. ∆ can offer pertinent character trait of his own
a) Π can offer CE to rebut (limited to rebutting that specific trait)
2. ∆ can offer pertinent character trait of alleged victim
a) Π can offer CE to rebut that trait, AND
b) Π can offer evidence of the ∆’s same trait
3. Evidence that Homicide Victim was the First Aggressor
a) Must be a homicide case
b) ∆ offers evidence that victim was first aggressor
c) π can offer rebutting CE of victim’s peaceful character
B. Key idea: ∆ holds the keys to the door of CE
1. Doors open “seperately”. Opening a door for one purpose does not open it for π in all purposes
a) Exception: if ∆ opens the door to Witness’s character, that ALSO opens the door to allow π to offer CE about Defendant.
2. Once ∆ offers CE, door is open for π to rebut with pertinent relevant CE
VI. Sexual Assault and Child Molestation Cases
A. In a sexual assault case, π may bring evidence that ∆ committed other sexual assault (evidence of crime only, not community reputation)
1. Including prior child molestation crimes!
B. Same as above, but for child molestation cases (child = under 14)
1. Cannot admit evidence of other prior acts of sexual assault (Only prior acts of child molestation)
C. FRE 415: same as 413 and 414, but for civil cases.
D. “Rape-Shield”: Can’t admit evidence of a victim’s sexual behavior, except:
a) Crim case: can admit evidence of:
b) Evidence of Victim’s sexual behavior if offered to prove something other than ∆ was the source of rape
c) Evidence of Specific instances of victim’s sexual behavior toward ∆, if offered to prove consent
d) Evidence whose exclusion would violate ∆’s constitutional rights
2. Civ case: can admit if PV substantially > danger, but ONLY if victim put her reputation in controversy

⇒ BALANCING TEST!
CEC: In civil case, evidence of victim’s past sexual behavior is inadmissible to prove consent, unless victim has put her own sexual history in issue
E. FRE 405(a): How to Prove Character
1. By reputation or opinion
a) Reputation: witness must have sufficient knowledge of community to have sufficient exposure to what community thinks
Note: 803(19) hearsay exception for community/biz rep.
b) Opinion: W must have long, personal relationship with person
2. By specific instances of conduct,
a) Only allowed on crossX (not allowed if ∆ brings it on directX)
(1) BUT allowed in directX if char is IN ISSUE!
b) Only to attack witness credibility (how well they know person)
(1) Not to prove character!
Limits:
c) Cross-examiner must have good faith basis that conduct occurred
d) If witness denies knowledge, cross-examiner cannot prove specific act with additional/extrinsic evidence
Reminder: can be offered in directX IF offered to prove char and char is in issue!!
Reminder: In sexual assault/molestation cases, apply 413-415, NOT 405
F. CEC for crim cases: If ∆ opens the victim-character door by showing victim had a character for violence, that opens the ∆ character door for violence.
1. Limited to the trait of “violence”: If ∆ offers evi. victim was lazy/dishonest, π can’t show they have same trait
a) CEC therefore has the same use as FRE for self-defense cases, but stricter for CE in other cases.
VII. FRE 404(b): Crimes or Other Acts
A. Prohibited to prove character
B. Admissible for MIMIC facts, which include:

1. Motive
2. Identity

(Requires a prior similar crime/act with modus operandi)
104(b) analysis → not relevant if cannot prove!)
3. Mistake
4. Intent
5. Common plan/scheme
a) Prior crime/act was part of same plan as current one. 
C. Procedure for determining Admissibility
1. Evidence must be offered for proper purpose (doesn’t violate ban on CE)
a) Party seeking admission bears burden to show precise purpose
2. Evidence must be relevant to prove 404(b) fact (easy to overcome)
3. Perform balancing test: PV > unfair prej
a) YOU ALWAYS NEED TO DO THIS WITH MIMIC FACTS!!!
4. Court must issue limiting instruction to jury if requested/needed
5. In crim case, π must provide reasonable notice
D. What counts as a “Crime or other Act”
1. Sufficient to support a finding standard (>50% likely to have occurred)
a) Even if there was an acquittal (did not meet beyond a reasonable doubt standard), π can still show evidence of the crime so long as it was sufficient to support a finding.
2. The act must be inextricably intertwined with the charged acts, or helps to complete the story of the charged acts
E. Timing of Other Acts: crime/act can sometimes take place after the issue at hand!
1. Arson case: evidence that ∆ burned down a house after the alleged crime
a) The timing does NOT matter
VIII. Habit / Common Practice
A. Admissible to prove that on particular occasion the person/org acted in accordance with their habit/practice
B. “Habit”: the more specific+regular behavior → more likely court will find it a habit
1. Habit ≠ subconscious act. It can be a regular conscious act
2. Should not be something that the jury can assign a value judgment to
C. Is evidence that ∆ has a drug addiction habit or CE? Courts differ; case specific
IX. Evidence of Similar Events: Not governed by any specific rule → falls under 403
A. How similar? How many past events? etc.
Policy Exclusions
I. Rule 407: Subsequent Remedial Measures
A. Subsequent measures taken to lessen an earlier injury/harm not admissible to prove negligence, culpability, or product liability
B. Court can still admit for another purpose, like impeachment, proving ownership, feasibility of precautionary measures, etc.
1. Admissible to show feasibility of precautionary measures, if issue in controversy
2. If ∆ claims there was nothing they could do to prevent injury, can introduce as evidence to show what they could have done!
C. Admitted for impeachment, but not allowed for a simple contradiction of witness
D. California does NOT extend this rule to product liability cases, unlike FRE
1. Does not bar using remedial measures to prove product defect!!!
II. Rule 408: The Compromise Rule
A. Cannot admit a Statement made after a claim that:
1. Was made to dispute an existing claim’s validity/amount (or to impeach)
2. Was made to negotiate settlement or made during such negotiations
B. But CAN admit such a statement if it goes to prove W bias/conflict-of-interest/etc.
C. Can also admit evidence of the final settlement agreement itself!
D. Note: can only bar if it goes to a disputed claim. If the statement was made before the claim was disputed, not barred by 408!
III. Rule 409: Offers to Pay Medical expenses, etc.
A. Cannot admit evidence of paying/promising to pay medical expenses, etc. from injury to prove liability for that injury
B. Does not exclude any other statements: 
1. “I’m sorry I ran the red light. I’ll pay for med expenses”
First part is admissible, even if the second part is inadmissible under 409!
C. Does NOT need to be made by person involved in injury and/or party to the suit!
D. Does NOT require a disputed claim!!!
IV. CEC 1152: Evidence person, in compromise or humanitarian motives, paid to cover loss/damage, as well as any statements made in negotiation thereof, is inadmissible
V. CEC: part of statement expressing sympathy/benevolence is inadmissible (unlike 409)
A. However, the portion admitting fault IS admissible, like 409
Summary
408: all statements/admissions made during disputed claim negotiation are inadmissible
· 409: ONLY the part of statement regarding the offer to pay med expenses is inadmissible. 
· An admission of guilt made at the same time is admissible!
CEC: Apologies/sympathy inadmissible (though admission of guilt is admissible)
VI. 410 Plea Evidence
A. Can’t admit the following against the ∆ who made plea/participated in discussions
1. A guilty plea later withdrawn
2. A nolo contendere plea: like a guilty plea, but the gov agrees not to use against ∆ in any future proceeding
3. A statement made during the above proceedings
4. A statement made in plea discussions with π attorney if the discussions don’t result in a guilty plea or result in a later-withdrawn guilty plea
B. Exception: Court may admit statements made during plea negotiations if:
1. In any proceeding in which another statement made during plea was introduced, if in fairness the statements should be considered together, or
2. In crim trial for perjury or false statement, if ∆ made statement under oath
a) not hearsay→ words of independent legal significance!
C. 410 is limited to evidence offered against a crim ∆. Not interested in the purpose, just the party! (Not admissible for limited purpose such as impeachment)
D. These rights can be waived as a condition to enter plea discussions
VII. Liability Insurance
A. Evidence a person was/was not insured for liability is not admissible to prove whether they acted negligently or otherwise wrongful.
B. Still admissible for another purpose, such as proving witness bias or ownership
VIII. CEC: Evidence of a person’s immigration status is inadmissible (unfair prejudice > PV)
Witness Credibility
I. Leading Questions
A. DirectX: only allowed:
1. If needed to develop Witness testimony
a) If party calls a hostile witness or adverse party
b) Note: answers you don’t like ≠ hostile Witness
B. CrossX: fully allowed
1. Note: if directX was on adverse party→CrossX is a directX ⇒ no leading
II. 611(b): CrossX must be within the scope of DirectX (very broad scope)
A. Evidence to show motive, alternative theory/cause of an event, etc.
B. Anything related to witness credibility is always within the scope of directX. 
III.  Common objections
A. Argumentative
B. Compound Questions: 2 qs in 1 → confusing to answer
C. Assumes facts not in evidence (aka misleading)
1. “Did you send her flowers before or after you hit her” ⇒ assumes the fact that he sent flowers, and only asks when he sent them.
D. Time waster objections:
1. Q is cumulative (facts already well established)
2. Q has been asked and answered (Though allowed if only one party asked, and now the other is asking the same Q, and answer will be short)
E. Calls for a narrative answer
IV. How to impeach Witness: 2 ways
A. Out of the mouth of witness: crossX gets W to contradict their own testimony
B. Extrinsic evidence: Anything else, including W’s own out-of-court statement
1. Is it extrinsic evidence?
2. Is the extrinsic evidence admissible given the method of impeachment?
3. Are there any foundation reqs for admissibility of impeachment evidence?
V. Motion in Limine: request to bar evid before presented to jury to avoid potential prej.
VI. Impeachment by Bias
A. Extrinsic Evi. is admissible to show bias, even if inadmissible for other reasons
1. NO limits on it, since it has high PV and low risk of prejudice.
B. Whenever extrinsic evidence is offered to show bias, you MUST give the witness an opportunity to explain or deny the bias.
1. No particular time limit. Could be before evidence is offered, or after.
VII. Extrinsic evidence is not admissible to contradict a witness on a Collateral Matter
A. Collateral matter = factual matter that has no substantive importance to case OTHER than its tendency to challenge witness credibility
B. Remember, this doesn’t apply if W admits it themself (not extrinsic evi.)
C. Not collateral if shows W had a perception/memory problem
VIII. 608: W Character for Truthfulness

Generally has low PV and high risk of prej
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A. 608a: Opinion/reputation for Truthfulness
1. Admissible, but only after their char for truthfulness has been attacked.
Not just any attack on W, such as memory/perception.
a) This is a foundation req. for extrinsic evi
(1) If attacking W cred, no foundation requirement
(2) If defending W cred, must first wait for an attack!
2. W giving reputation evidence much have sufficient exposure+contact to the community to know the reputation
B. 608b: Non-crim conduct probative of untruthfulness
1. Extrinsic ev inadmissible for specific conduct probative of untruthfulness
a) But on crossX, court can allow if probative of char for truthfulness of: 
b) Current Witness
CrossX asks W ∆: “Did you lie on the form?” 
(1) If W says yes: this is not extrinsic → admissible
(2) If W says no: can’t introduce extrinsic ev to prove yes
c) A char witness (a W whose char the current W has testified about)
(1) AKA If ∆ brought W to testify that ∆ was truthful, on crossX π can ask that character W about their own char for truth
(2) CrossX must have a good faith basis to believe conduct occurred before asking
(3) Again, extrinsic evi. not allowed to prove char witness lied
Summary: crossX can ask a W about any time they lied!!!
Note, this is all at the court’s discretion → don’t have to admit any of this!’
Cal Civil case: Specific conduct is always INADMISSIBLE to attack/support W cred!
Cal Crim case: All relevant evidence is admissible unless exception (there’s none here)
C. 609: Crim convictions probative of untruthfulness
1. If W convicted of felony (but not a lying crime) use unique balancing test 
a) If W ≠ ∆ → burden on party objecting to prove unfair prej > PV
b) If W = ∆ → burden on π (party offering evidence) to prove prej.
2. If W convicted of lying-based crime, it shows they have char of a liar
(1) Acts where lying is an element: Perjury, fraud, forgery, etc.
Rule 609 places NO LIMIT on extrinsic evidence, and NO foundational reqs.!
Court has NO discretion to exclude for unfair prejudice. Must always admit!
3. Undermines 404 → jury may use improperly to infer conduct (substantive)
4. Unless 10+ year old conviction
a) Only allowed if PV substantially > prejudice
+ notice given
5. Evi. of conviction inadmissible if pardoned for rehabilitation/ innocence
6. Juvenile conviction only admissible if 
a) Offered in a crim case
b) Witness ≠ ∆
c) An adult conviction for offense would be admissible
d) Admission is necessary to fairly determine guilt/innocence
7. Conviction evi. is still admissible if appealed, but appeal is also admissible
D. Note: the 609 balancing test is the OPPOSITE of 403: PV must substantially > prejudice, rather than being admissible unless prejudice substantially > PV
1. 403 test strongly favors admission; 
609 test strongly favors exclusion

CEC: Only applies to FELONIES, but to any felony of moral turpitude, not just lying!
· BUT in CRIM case, Constitution allows misdemeanors of moral turpitude as well!)
IX. Prior Inconsistent Statements
A. Inconsistent statement at prior testimony under oath is not hearsay
1. But must have opportunity to crossX and chance to explain/deny
B. Collateral matter limit applies to extrinsic evi. of prior inconsistent statements
C. Prior inconsistent statements of non-testifying declarants may be offered to judge credibility if it would be admissible had declarant testified as a witness
1. Exempts such statements from 613 extrinsic evidence rule
CEC approach: Inconsistent statements admissible for BOTH impeachment + to prove truth
· CEC 1235 allows use of inconsistent statement to prove truth
X. Prior Consistent Statements 
A. Only allowed if W cred was attacked first → opens door!
B. 4 elements of prior consistent statement
1. Declarant of statement is now testifying at trial
2. Declarant is subject to CrossX
3. Statement is consistent with her testimony
4. Statement is offered to:
a) Rebut an express/implied charge that declarant recently fabricated it or acted from an improper influence in testifying (prior statement must have been made before alleged improper influence), or
b) Rehabilitate their cred as a W when attacked on another ground
C. Prior statement must been made prior to fabrication or improper motive arose
D. Since this is non-hearsay → can be used substantively (prove truth of matter)
1. Even if not made under oath (unlike prior inconsistent statements!!!)
XI. Rule 610: Religious beliefs or opinions: Not admissible to attack or support W cred
A. Does not bar evi. of belief to show bias, basis for clerical privilege, motive, etc.
Lay Opinion (701)
A. Admissible only if lay opinion helps the jury to understand Witness’s perceptions
B. A lay witness might not be able to describe a mystery voice like an expert could, but they can say in their opinion that “it sounded like ∆’s voice”
1. or that “the voice sounded drunk/angry”
C. A lay witness who clearly saw a car drive past can say “I had a good look at it, and in my opinion, it was going around 80 mph”
II. Non-expert opinion testimony limited to one that is:
A. Rationally based on witness’s perception (AKA sufficient personal knowledge)
1. A logical connection between subject of opinion and matters perceived
2. Quality and quantity of perception is sufficient for one to base opinion on it
B. Helpful to clearly understanding their testimony or determining fact in issue
C. Not based in 702 specialized knowledge
Expert Opinion
I. Rule 702: 4 requirements to admit expert opinion 
A. Expert opinion would be helpful to jury
B. The witness is qualified in the field in question
C. Based a proper factual basis (sufficient facts or data)
D. Expert has (1) reliable applied (2) reliable principles + methods to facts of case
1. The Daubert factors (flexible, not all need to be met)
a) Evidence has been tested
b) Subject to peer review
c) Reasonably low error rate
d) Reasonable level of acceptance in scientific community 
(1) (does not have to be general acceptance, just RP level)
2. Kumho: the 4 Daubert factors can apply to all experts, not just scientists
a) Trial judges have broad latitude to apply these factors
II. Cannot usurp role of the jury
A. “Witness has psychosis and has trouble distinguishing truth from fiction ” is fine. 
B. “Witness has psychosis and therefore lied about this” → usurps the jury’s role
III. Courts will usually admit a generalist (family doctor) to testify to specific parts of field (surgery), but may be limited if specific part is too nuanced (heart surgery)
CEC approach to expert opinion testimony
Follows old General Acceptance Standard
· If the science is not generally accepted by scientific community → inadmissible
· Far stricter than FRE flexible approach (reliable acceptance)
Cal constitution standard does not overturn this, since this is a question of relevance
· (constitution admits all relevant evidence)
IV. 3 bases of expert opinion (testimony based in any other source is inadmissible) 
A. Personal knowledge
B. Admitted evidence
C. Facts/data not admitted into evidence if experts in the particular field would reasonably rely on those kinds of facts/data in forming an opinion on the subject
1. AKA experts can use inadmissible evid. if experts generally rely on it 
2. CANNOT mischaracterize admitted evidence
V. Rule 704: Generally, opinion is not objectionable just because it embraces ultimate issue
A. However, in crim trial, expert witness CANNOT state an opinion about whether ∆ had the mental state/condition that constitutes an element of the charged crime
B. Can get around this limit by speaking generally about what a person with that condition or mental state would do (walk right up to line)
VI. Expert may state an opinion and reasons for it without testifying to underlying facts/data.
A. Unless the court orders otherwise.
B. But CrossX is allowed to ask the expert to disclose those facts/data.
Privileges
I. In civ actions under diversity jdx, state privileges apply (same as state competency law)
II. Attorney-Client Privilege
A. Communication between attorney and client (or any of their representatives) intended by client to be confidential and made to facilitate legal services is privileged unless client waives
B. Privilege is IMMORTAL! (lasts even if π fires lawyer or dies)
C. When employee/agent of corp communicates with corp lawyer
1. Privilege applies IF corp authorized agent to communicate with lawyer
2. Would not apply to a mere witness who reports to lawyer if the person happens to be an employee/agent
3. Only if communication was intended by client (corp) to be confidential
a) Analyzed under objective standard of intent
b) Would RPP/SSC have intended the statement to be confidential?
D. Exception: No privilege if:
1. Professional legal services were sought in furtherance for what client should have known was a crime/fraud
2. Client puts the legal services in issue (malpractice case against lawyer)
3. 2+ parties consult attorney on matter of common interest and communication is offered by one of the parties against another
Cal: Additional exception 
· Privilege does NOT apply if lawyer reasonably believes disclosure is necessary to prevent a crime that is likely to result in death / bodily harm
· Unlike above Fed exception, not for legal services to commit crime, just if client says “im going to kill fred tomorrow” → not privileged
III. Psychotherapist / Social Worker-Client Privileges
A. If intended communication to be confidential + made to facilitate prof. services
B. Cal Additional rule: Privilege does NOT apply if believes disclosure is necessary to prevent client from killing/harming someone
IV. Doctor Patient Privilege
A. Not under Fed rules, but MOST states have adopted the privilege
B. Patient has privilege to prevent disclosure confidentially convey info to doctor to obtain diagnosis/treatment and info is pertinent to diagnosis/treatment
C. Exceptions to doctor-patient privilege
1. Where patient put his physical condition in issue (personal injury case)
2. Where doctor’s services sought to aid/abet in a crime or fraud
3. In case of breach of duty of doctor-patient relationship (med. malpractice)
4. Cal: Doesn’t apply in ANY criminal case!
V. Spousal Privileges
A. Witness can refuse to testify against their spouse in crim case (but not in civ)
1. Cal: applies to both crim and civil cases (Also includes domestic partners) 
B. No privilege in civil action between spouses or in crim prosecution where one spouse is charged with a crime against the other spouse or kids.
C. Even applies to statements made before the marriage,
1. But if married at time of the event but divorced before trial → no privilege!
D. The holder of the privilege is the witness, NOT the ∆. 
1. A ∆ cannot prevent their spouse from testifying if they want to.
E. Confidential communications made during marriage are ALSO privileged
1. Privilege is held by both parties. Even once divorced, wife cannot testify to information ex told her while they were married.
