Ethical Lawyering Outline 
Date: 8/22/2022
Class: 1
Topic: Course Introduction; Professionalism, The Practice of Law & Lawyer Discipline 
Assigned Reading(s): Wydick Ch. 1-2; read rules assigned in Wydick Ch. 2; prepare discussion problems 1-6; read Bus. & Prof. Code 6060 on BS; watch Caplan videos on (1) sources of the law and (2) origins of MR & CRPC on BS
Cases: Rico v. Mitsubishi Motors Corporation; Kwasnik v. State Bar of California; In re Glass; Masi v. Mythical Entertainment; Sheller v. Superior Court; Mahoning County Bar Association v. Rauzan; In re Mountain; Drociack v. State Bar of California; In the Matter of Naderi
Assumptions Inherent in the Adversary System:
1. Lawyers should be zealous partisan advocates for their clients within the limits of legal and ethical behavior;
2. The adversarial system will produce truth through competitive dispute resolution; two well-prepared advocates will present the best information and arguments on behalf of a client and that truth will prevail through a process of proof and challenge to proof;
3. The system will maximize the rights of individuals within the defined limits of an adopted constitution requiring due process and civil rights; and
4. The system will keep the government in check; the government must meet a stringent burden of proof in ensuring only the guilty become part of the prosecutorial process.
Role of the Lawyer in the Adversary System: Lawyers need not approve or disapprove of the character or cause of the client. The purpose of the lawyer is to use all of their competence, knowledge and abilities to assist the client in achieving the client’s goals and objectives so long as those goals and objectives are not illegal or cause the lawyer to violate a rule of ethics.
ABA Model Rule of Professional Conduct 4.4(b): A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.
· There should always be some sort of disclaimer along with the document. 
Cases:
· Rico v. Mitsubishi Motors Corporation: an attorney may not read a document any more closely than is necessary to ascertain that it is privileged. 
· Once it becomes apparent that the content is privileged, counsel must immediately notify opposing counsel and try to resolve the situation. 
· Johnson made copies of the document and gave to co-counsel. 
· Courts must consider whether reasonably competent counsel, knowing the circumstances of the litigation, would have concluded the materials were privileged, how much review was reasonably necessary to draw that conclusion, and when counsel’s examination should have ended. (26)
Professionalism, Practice, & Discipline
Relevant Rules:
· Model Rule 8.1: Bar Admission 
· Model Rule 8.2: Judicial and Legal Officials:
(a) A lawyer shall NOT make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer, or public legal officer, or of a candidate for election or appointment to judicial or legal office. 
(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct.         
· Model Rule 8.3: Reporting Misconduct           
· Model Rule 8.4: Misconduct
· Model Rule 8.5: Disciplinary Authority:
(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.
(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:
(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and
(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.
· CRPC 1.1: Rules in General: https://www.calbar.ca.gov/Portals/0/documents/rules/Rule_1.1.pdf 
· CRPC 8.1: Admission/False Statements: https://www.calbar.ca.gov/Portals/0/documents/rules/New-Rules-of-Professional-Conduct-8.pdf 
· 6067: Oath (Business & Profession Code)
· § 6068: Duties
· § 6101: Conviction of Crime
· § 6106: Moral Turpitude
· 6125: Necessity of Active Membership
· CA Supreme Court Rules on Multi-Jurisdictional Practice, Rules 9.64, 9.65, 9.66, 9.67
California lawyers are governed by:
· The California Rules of Professional Conduct that are enforced by the California State Bar
· State bar reports directly to Supreme Court
· They do the daily work to make sure lawyers are following the rules. 
· The CA Business and Professions Code regulations adopted by the CA Legislature that are enforced by the California State Bar
· When CA lawyers violate ethics rules in other states. CA lawyers can be disciplined by both the CA State Bar AND the state bar where the violation occurred.
· (ex) If you violate an AZ rule, you can be hailed to answer for that violation in both CA and AZ. 
Lawyers in other states are regulated by:
· Their state-enacted version of the ABA Model Code enforced by their State Bar organization.
· The rules in both states when out of state licensed lawyers violate CA rules. Out of state lawyers who violate CA rules can be disciplined by the CA State Bar AND the Bar of their original state of license.
SO, Why are we learning the Model Rules?:
· All of the other states, except California, have adopted a version of the Model Rules.
· Since you are attending an ABA accredited law school, which confers upon you the right to sit for the Bar Exam in other states, you need to know not only the CA rules, but the rules that regulate your conduct and the rules under which you can be disciplined if you practice in a Model Rules state. If your law school is not accredited by the ABA you cannot apply to take the bar in another state. 
What Happens When Rules are Violated?: Virtually all states have similar levels of sanctions for lawyers who violate professional conduct rules. The highest level of punishment is:
· Disbarment (no longer are allowed to practice),  
· Part of the process of coming back from disbarment is showing rehabilitation.
· Resignation,
· Suspension for a period,
· Probation,
· Continue to practice but you’re watched 
· Public censure, or private censure.
All states have a form of reciprocal discipline: discipline administered against a lawyer in state A is given full faith and credit in State B.
Who Reports Misconduct?: Opposing counsel; Clients; Judges; Banks; Insurance companies.
Who Gets Disciplined?: anyone who has a license. 
Who Administers the Discipline?: the state bar court. 
Minimum Requirements for a Law License in California:
· Be at least 18 years of age;
· Be of good moral character (have to submit a moral character application); 
· Have completed two years of college or the equivalent;
· Register with the Committee of Bar Examiners, complete educational requirements and;
· You do NOT necessarily have to go to law school—you can apprentice with a judge/lawyer and take the “baby bar.”
· Take and pass the “Baby Bar” after the first year of studies for law students who attend law schools accredited only in CA (and not by the ABA)
· Pass the CA Bar Examination
Another way to become a lawyer other than law school is to take correspondence courses. 
What an attorney is required to do if disbarred, suspended or resigns: 
California Rules of Court Rule 9.20: If you are an attorney who is disbarred, suspended or resign, you:
· Must notify all clients being represented in pending matters of the discipline
· Must notify clients where they can pick up their legal file
· Must notify all co-counsel, all opposing counsel, and all courts in which are matters pending of the discipline
· Must send all required notices by certified mail
· Must provide proof of compliance to an assigned probation officer appointed by the State Bar 
And willful failure to comply is grounds for denying reinstatement, and willful failure to comply can constitute grounds for disbarment. And you have to wait 5 years to reapply and show you have been rehabilitated.
In the California Rules Regulating Admission to Practice Law, Rule X, Section 1, defines “good moral character” as: “…qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the laws of the state and the nation and respect for the rights of others and for the judicial process.”
Potential Difficulties Demonstrating Good Moral Character:
· A pattern of deceit as opposed to an isolated incident;
· Lack of remorse;
· Lack of candor and cooperation with a disciplinary board;
· Failure to act in a fiduciary relationship.
Intentional dishonesty for the purpose of personal gain. 
“Triggers” for Further Investigation on A Moral Fitness Application: serious or repeated violations of the criminal law; dishonesty in college or law school academic work; tax fraud or tax evasion; substance abuse; serious mental disorders; unpaid financial obligations; bounced checks or bankruptcies; and dishonesty on the moral fitness application itself.
Is a criminal record itself a basis for denial of admission?: Not necessarily, so long as you do not fail to disclose it under Model Rule 8.1 when you apply for admission to the bar.
· Any conviction of a crime involving a felony will almost certainly throw you into a “moral fitness” review after you pass the bar exam. You must prove you are sufficiently rehabilitated to be a responsible fiduciary to your client.
· Usually less serious misdemeanors or infractions as a youth will not trigger a moral fitness review by the Bar so long as you are candid in answering any question asked.
Misconduct After You Become a Lawyer? (Model Rule 8.4): It is professional misconduct for a lawyer to:
a. violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
b. commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
· (ex) Tax fraud  
c. engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
d. engage in conduct that is prejudicial to the administration of justice;
e. state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;
f. knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or
g. engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these Rules.
Comments to 8.4: [2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That concept can be construed to include offenses concerning some matters of personal morality, such as adultery and comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. [HOWEVER] A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.
[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence in the legal profession and the legal system. Such discrimination includes harmful verbal or physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application of paragraph (g).
· This does NOT only include physical acts—could be comments as well. 
California Comparison: zero tolerance—pretty much any violation of law could cause you to lose your license.
· B&P Code Sections:
· Section 6101: Conviction of a felony or misdemeanor, involving moral turpitude, constitutes a cause for disbarment or suspension.
· Section 6106: The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of the lawyer's relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension. 
· Zero Tolerance—it does not matter if you commit them in your personal life or your practice. 
THUS, CA reserves the right to disbar a lawyer not only for a felony conviction involving dishonest or immoral conduct, but also for any act involving moral turpitude…whether the act is committed in the course of his relations as an attorney or otherwise…” So you can be subject to disbarment for any act involving moral turpitude, whether related to your practice of law or not.
Rule 8.3 Reporting Professional Misconduct: 
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority. 
(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority. 
(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 [confidentiality Rule] or information gained by a lawyer or judge while participating in an approved lawyers assistance program [program designed to help lawyers with drugs/alcohol].
COMMENTS:
[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigation when they know of a violation of the Rules of Professional Conduct. Reporting a violation is especially important where the victim is unlikely to discover the offense.
[2] A report about misconduct is not required where it would involve violation of Rule 1.6. However, a lawyer should encourage a client to consent to disclosure where prosecution would not substantially prejudice the client's interests.
[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense. Such a requirement existed in many jurisdictions but proved to be unenforceable. This Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this Rule. The term "substantial" refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware. A report should be made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct.
[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional conduct is in question. Such a situation is governed by the Rules applicable to the client-lawyer relationship.
[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the course of that lawyer's participation in an approved lawyers or judges assistance program. In that circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of this Rule encourages lawyers and judges to seek treatment through such a program.
Business and Professions Code Section 6068(o): California lawyers must report themselves if they have
· Three or more lawsuits in a 12 month period for malpractice or professional wrongful conduct;
· The entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc.
· The imposition of judicial sanctions for $1,000 or more;
· An indictment charging a lawyer with a felony, and lots of other circumstances, including convictions and discipline against the attorney by any other professional or occupational disciplinary agency or licensing board, in CA or elsewhere.
Cases: 
· Kwasnik v. State Bar of California: The common issue is whether the applicant for admission or the attorney sought to be disciplined “is a fit and proper person to be permitted to practice law, and that usually turns upon whether he has committed or is likely to continue to commit acts of moral turpitude.” 
· Burden is on the applicant to prove good moral character. 
· Because the misconduct in this case is not in any way related to Kwasnik’s practice of law, there should be less weight compared to if it was professional misconduct when evaluating his moral fitness for admission to the bar. 
· Kwasnik brought 15 letters to back this up. (38-39)
· Before wrongful death situation, he was clean. And he was competent. (39)
· In re Glass: Persons of good character do not commit acts or crimes involving moral turpitude—a concept that embraces a wide range of deceitful and depraved behavior. The more serious the misconduct and the bad character evidence, the stronger the applicant’s showing of rehabilitation must be. 
· Much of Glass’s energy since the end of his journalistic career seems to have been directed at advancing his own career and financial and emotional well-being.
· Glass was a journalist who fabricated material for more than 40 articles for The New Republic Magazine. 
_____________________________________________________________
Date: 8/29/2022
Class: 2
Topic: Professionalism & Practice (continued); Formalizing the Lawyer-Client Relationship or Terminating It
Assigned Reading(s): [Watch Caplan Video: State Bar Court (BS); Report on Race in Discipline (BS); CRPC 9.20 (BS); Article in CEE Folder & Respond to Questions]; [Watch Delfino Video – UPL (BS)]; [Wydick Ch. 3; Read Rules assigned Ch. 3; Review Layer-Client Memo (BS); Discussion Questions 1,2,4,6,7,8]; [Wydick Chapter 6; Rules assigned in Chapter 6; Watch Buhai Video on Competence (BS); Discussion Questions 1,2,3,4,6,7,8,9,10]
Cases: [Bothwell v. Republic Tobacco Co.; Ruskin v. Rodgers; Rosenberg v. Levin; Holmes v. Y.J.A. Realty Corp.]; [Unauthorized Practice of Law Comm. of Wyoming State Bar v. Stock]
Important Rules:
· Model Rule 1.2: Scope of Representation
· Model Rule 1.4:  Communication
· Model Rule 1.5:  
· Fees: https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_5_fees/ 
· Model Rule 1.16: Declining or Terminating Representation
· Model Rule 1.18: Duties to Prospective Client
· Model Rule 3.1: Meritorious Claims and Contentions
· Model Rule 6.1: Pro bono service
· Model Rule 6.2: Accepting appointments
· CRPC 8.4.1: Prohibited Discriminatory Conduct
· CRPC 3.1: Prohibited Objectives of Employment
· CRPC 1.16: Termination of Employment
· CRPC 1.15: Preserving Client Property
· Bus and Prof. Code 60147
· Bus and Prof. Code § 6148 (fee/retainer agreements)
· Bus and Prof. Code 6068(c): Maintain just actions, d (means consistent with the truth), g (corrupt motives) and h (never to reject cause of defenseless)
Model Rule 5.5: Multi-Jurisdictional Practice: a lawyer not disbarred or suspended in one state may, in another state: 
1. Provide temporary services in association with an admitted lawyer;
2. Be admitted by a court to practice in one case on a pro hac vice basis;
3. Provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction;
4. Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of the jurisdiction where the lawyer is admitted to practice; and
· You have to be able to draw the conclusion that this would probably NOT go to trial. 
5. Provide temporary services in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.
A lawyer may NOT, under limited license rules:
· Open a law office in a state where the lawyer is unlicensed
· Hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed; and
· Establish a “systematic and continuous” presence in the state where the lawyer is unlicensed
· Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.
California Multi-Jurisdictional Requirements for Limited License Practice Pertaining to Lawyers Admitted in Other States: to practice in California, lawyers licensed in other states:
· Must meet all requirements for admission to the CA bar;
· Must apply to with the State Bar of CA;
· Must not have failed the bar in CA within five years prior to an application;
· Must file an application for determination of Moral Character in CA with the State Bar; and
· Must agree to be subject to the discipline of the State Bar in CA.
Unauthorized Practice of Law: 3 typical types
1. When lawyers practice law in a jurisdiction in which they are not licensed;
2. When lay persons practice law or give legal advice, usually by filling out legal forms while not under the direct supervision of a lawyer; or
3. When law students give legal advice or complete legal forms for others while not under the direct supervision of an attorney.
Supervision is extremely important here. 
Client-Attorney Relationship
Model Rule 1.2: lawyers should abide by a client’s decisions regarding the objectives of representation, and both the lawyer and the client should have authority and responsibility in the objectives and means of representation. 
Model Rule 1.4: lawyers have a mandatory duty to explain a matter to a client so that the client can make an informed decision. 
· California Rules of Professional Conduct 1.4 is similar.
Fee Agreements: formalize that relationship in a written retainer agreement that sets forth clearly the scope of services to be provided, or expressly limits the services to be provided. 
· There are certain circumstances where your relationship MUST be in writing (contingency fees). 
· And under B&P Code § 6148, subdivision (a), ALL agreements for attorney services, in addition to contingent fee contracts, must be in writing if “it is reasonably foreseeable that total expense (fees and costs) to a client, including attorney fees,” will exceed $1,000.
· All parties must sign that agreement. 
· That written agreement must contain certain information, including the basis for the compensation, the general nature of the legal services to be provided and the respective responsibilities of the attorney and the client.
A good retainer agreement always specifies:
· The scope of services to be provided;
· The duties of the client;
· Fees to be paid by the client;
· Anticipated costs of the case to be paid by the client;
· When discharge and/or withdrawal is allowed or appropriate; 
· Whether malpractice insurance is carried by the lawyer in California.
Factors that May Affect an Implied Attorney-Client Relationship:
· Did you volunteer your services or agree to investigate a matter without a disclaimer that investigation is a prerequisite to accepting the matter?
· Did the person seek legal advice from you? 
· Did you provide legal advice?
· Was confidential information disclosed by the caller or speaker without interruption or disclaimer?
· You have to just interrupt the person. 
· Did you listen to a lengthy client story in a passive manner, without interruption or disclaimer?
· Did the client rely on the legal advice given?
· Did your behavior, such as ensuring a private office visit for confidentiality purposes, without disclaimer, create a “reasonable expectation” that you consent to accept representation?
Don’t leave a client hanging, but be direct! And avoid meeting in an informal setting to avoid confusion. 
Decisions:
· Clients make merit-based decisions that affect their rights going forward.
· (ex) Acceptance/rejection of settlement offers; waiver of a jury trial; etc.
· Lawyers make strategic decisions.
· (ex) Where to file the case; scope of discovery necessary; etc.
Lawyers MUST relay settlement offers and abide by the decision of the client. 
· It is the client’s decision alone.
A lawyer should always keep their client reasonably informed. 
Settlement Offers: Model Rule 1.2 says the decision to accept or reject a settlement offer is the client’s decision alone. Lawyers MUST relay settlement offers and must abide by the decision of the client.   
· In California, CRPC 1.4.1 says a lawyer shall promptly communicate all terms and conditions of ANY offer in a criminal matter and all amounts, terms and conditions of any written offer in all other matters.
Model Rule 6.2 Accepting Appointments: a lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
· representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
· representing the client is likely to result in an unreasonable financial burden on the lawyer; or
· The client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.
Pro Bono Model Rule 6.1: Every lawyer has a professional responsibility to provide legal services to those who can’t pay. All lawyers should aspire to render 50 hours of pro bono a year. 

Model Rule 3.1: lawyers can’t take a position that is frivolous.
· Need a good-faith argument. 
A client CAN ask their lawyer if something would be illegal.  
Model Rule 1.16 Termination & Withdrawal: 
· Mandatory Withdrawal where:
· The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another;
· The lawyer knows or should know that continuing representation will violate the rules;
· The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment.
· The lawyer is fired by the client, but within judicial limitations.
· Permissive Withdrawal where:
· The client seeks to present a claim or defense that is not warranted by existing law or a reasonable extension of existing law;
· The client proposes engaging in an illegal course of conduct;
· The client insists that the lawyer engage in an illegal course of conduct;
· The client makes it unreasonably difficult for the lawyer to carry out the employment;
· The client insists the lawyer engage in conduct that is contrary to the lawyer’s judgment and advice;
· The client freely agrees to terminate the relationship; 
· The client breaches the fee agreement.
Withdrawal by a Lawyer During a Litigated Matter: judge may not allow this if it will greatly disrupt the court. 
Withdrawal by a Lawyer During a Non-Litigated Matter: a lawyer should not withdraw until they have taken steps to avoid reasonably foreseeable prejudice to the rights of the client. 
When the Client Discharges the Lawyer: clients have an absolute right to terminate the services of a lawyer, unless an attempt to terminate services causes delay or disruption to a court. 
· If not discharged for cause, the lawyer has a quantum meruit claim for unpaid fees. 
· The quantum meruit rule permits the lawyer to recover the reasonable value of services that the lawyer rendered before being discharged. 
What to do With the Client’s Stuff—Termination Duties:
Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.
· Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent permitted by law.
Competence 
Important Rules:
Model Rule 1.1: Competence
Model Rule 1.2: Scope of Representation
Model Rule 1.3: Diligence
Model Rule 1.4: Communication
Model Rule 1.8(h): Prohibition on limiting of liability
Model Rule 1.18: Duties to Prospective Client
Model Rule 5.3: Responsibilities Regarding Non-Lawyer Assistants
Model Rule 5.4: Professional Independence of a Lawyer
Model Rule 5.5: MJP rules (already covered)
CRPC 1.1: Failing to Act Competently
CRPC 1.8: Limiting Liability to a Client
CRPC 1.4: Communication
CRPC 1.4.1: Communication of a Settlement Offer
CA Bus. & Prof. Code 6105: Permitting Misuse of Name
CA Bus. & Prof. Code 6125:  Active Membership in State Bar
Performing Services Competently:
· Model Rule 1.1: a lawyer shall possess or acquire the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. 
· In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question.
· Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. 
· A lawyer can provide adequate representation in a wholly novel field through necessary study. 
· Competent representation can also be provided through the association of a lawyer of established competence in the field in question.
· In an emergency, a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.
· A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation.
· To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology, engage in continuing study and education and comply with all continuing legal education requirements to which the lawyer is subject.
Competence:
1. The requisite ability—the skill and knowledge to perform the services up to the existing standard in the community, and
2. Services must be performed with the requisite care—that is, with the thoroughness and preparation reasonably necessary for the representation. Even though counsel may be competent, the services still need to be performed properly. 
Failure to perform services competently is malpractice in either a CA or Model Rules jurisdiction if all elements of the tort are met.
Legal Malpractice
A lawyer is civilly liable for professional negligence:
· If an attorney client relationship existed (hence, a  duty of care);
· If the lawyer fails to exercise care; 
· The standard of care to which a lawyer must adhere to avoid malpractice is: Lawyers must use the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community.
· If there is legally recognizable harm to the plaintiffs; and
· But for the lawyer’s conduct, the plaintiffs would have been successful in the underlying action. 
Violation of the Rules, standing alone, DOES NOT give rise to a cause of action (no negligence per se).  In other words—violating an ethics rule does not impose legal liability on the lawyer, but they do establish the standard of care.
Model Rule 5.1 Supervising Lawyers:
· A partner in a law firm, and a lawyer who individually or together with other lawyers possess comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
· A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
Model Rule 1.8 & CRPC Current Clients:
(h)  A lawyer shall not:
(1)  make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or
(2)  settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.
Model Rule 5.3 Supervising Non-Lawyer Employees: The duty to supervise non-lawyer employees applies at three levels:
1. Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurances that non-lawyers will comply with the rules of professional conduct.
2. Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and
3. Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct.       
Model Rule & California Rule of Professional Conduct 5.4: A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
· A lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and
· A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.
· A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
Model Rule 1.3 Diligence: a lawyer must act with “reasonable diligence and promptness,” in representing a client.
· Even when the client's interests are not affected in substance, unreasonable delay/procrastination can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.
“To prevent neglect of client matters in the event of a sole practitioner’s death or disability, the duty of diligence may require that each sole practitioner prepare a plan, in conformity with applicable rules, that designates another competent lawyer to review client files, notify each client of the lawyer’s death or disability, and determine whether there is a need for immediate protective action.”
Model Rule 1.4 Communication: a lawyer shall
1. Promptly inform the client of any decision or circumstance with respect to which the client's informed consent,
2. Reasonably consult with the client about the means by which the client's objectives are to be accomplished;
3. Keep the client reasonably informed about the status of the matter;
4. Promptly comply with reasonable requests for information; and
5. Consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.
A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
· In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication. 
· Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client. 
· A lawyer may not withhold information to serve the lawyer's own interest or convenience or the interests or convenience of another person.
Cases: 
· Bothwell v. Republic Tobacco Co.: While this court possesses the inherent power to compel representation of an indigent plaintiff, the power should be exercised only where reasonably necessary for the administration of justice.
· Ruskin v. Rodgers: D attempted to discharge his attorney during trial during the first cross-examine. 
· This would have created difficulties and delayed the trial significantly. 
· This also seemed to be out of emotions, not any valid reason. 
· Rosenberg v. Levin: A lawyer discharged without cause is entitled to the reasonable value of his services on the basis of quantum meruit, but recovery is limited to the maximum fee set in the contract entered into for those services.
· Holmes v. Y.J.A. Realty Corp.: An attorney’s withdrawal from employment is permissible when a client renders it unreasonably difficult for the lawyer to carry out his employment effectively.
· Not paying fees is an example. 
· Kriegsman v. Kriegsman: The firm is not at liberty to abandon the case without justifiable or reasonable cause, or the consent of its client. 
· This would screw MA over. They’re too far in. 
· Unauthorized Practice of Law Comm. of Wyoming State Bar v. Stock: Bar Counsel found that S engaged in the unauthorized practice of law in Wyoming by:
1. Preparing the D&G Bullet Trust and related documents; 
2. Preparing and recording the quitclaim deed transferring the C property to the D&G Bullet Trust; and 
3. Preparing the general power of attorney of C. 
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Confidentiality 
Important Rules:
· Model Rule 1.2(d): Scope of Representation and Allocation of Authority;
· Model Rule 1.6, Confidentiality of Information;
· Model Rule 1.8(b): Cannot use confidential info to the disadvantage of a client;
· Model Rule 1.9(b): Duties to former clients;
· CA Bus. & Prof. Code Section 6068 (e);
· CRPC 1.6: Confidential Information of a Client.
California Confidentiality: Prior to July 1, 2004, the only “confidentiality” rule applicable to CA lawyers was:
· CA. Bus. & Prof. Code § 6068(e): It is the duty of an attorney to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client.
Finally, in 2004, the legislature amended 6068 to include the exceptions that CA State Bar incorporated when it adopted Rule 1.6 to bring California more in line with the rest of the country and Model Rules.
Confidentiality Basics: Attorney-client confidentiality duties arise from the Evidence Code and from broad ethical Rule 1.6.
· Important to note that the attorney-client privilege is NOT in play at EVERY instance when the client gives confidential information.
Attorney-Client Privilege: The attorney-client privilege ONLY comes into play when the government attempts to compel an attorney by way of a subpoena to disclose a confidential client communication. If the communication from the client to the attorney is in fact privileged under the elements set forth in the evidence code, then the government cannot force an attorney to testify about the substance of the communication, unless the client consents to the disclosure.
· Both CA and all Model Rule states have adopted an evidence code “Attorney-Client Privilege.”
· This can be from the client or the client’s agent. 
· This does NOT apply to information that a lawyer figured out on their own or that someone else told them.
Broad Ethical Confidentiality Model Rule 1.6 & CRPC § 1.6: The broad ethical duty is to maintain client confidences and secrets as well as communications. This duty 
· Is broader than the attorney-client privilege. 
· It includes ALL information from any source, whether secret or not about the client. Basically anything else the client doesn’t want disclosed—EVEN IF CLIENT IS NOT THE SOURCE;
· Applies to all lawyers all of the time, not just those compelled to testify about client communications in court or a deposition.
· The attorney-client privilege prevents compelled disclosure while confidentiality precludes compelled and voluntary disclosure AND use of info to disadvantage clients.
· Confidentiality is owed to all clients of the lawyer all of the time, even
· If the client is not retained after consultation;
· If the lawyer-client relationship is terminated;
· After the client dies;
· Confidentiality may be waived only with client consent.
· Past crimes committed are always confidential.
· This applies to any crime. 
Broad Ethical Duties Under the Model Rules: 
· Model Rule 1.6: Confidentiality of Information (REMEMBER: this rule DOES NOT APPLY to CA lawyers unless they are practicing in a Model Rules state): lawyers MUST (1) keep client confidences and secrets and protect confidential information (2) leading to the identity of a client (3) unless the client gives informed consent or an exception applies.
· It is important for an attorney to fully explain all consequences to the client of providing their consent. 
Exceptions: A lawyer MAY reveal confidential information relating to the representation of a client to the extent reasonably necessary:
1. To prevent reasonably certain death or substantial bodily harm (future only) or 
· Past matters are confidential unless might they might result in future death or injury
· Note: the client does not have to be the cause of the injury or death).
2. To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services (a minority of states adopted this rule); or
3. To prevent, mitigate, or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services (a minority of states adopted this rule); or
· Note: here, this does apply to past frauds where the client has used that lawyer’s services. 
4. To secure legal advice by the lawyer about compliance with this rule; or
5. To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee; or
6. To comply with any other law or court order.
Confidential Information of a Client in California:
· CRPC Rule 1.6: a lawyer shall not reveal information protected by B&P Code 6068(e)(1) (which includes client confidences and secrets) without the informed consent of the client, unless an exception applies.
· Exception: A lawyer may reveal confidential information relating to the representation of a client to the extent reasonably necessary:
1. To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. This applies to future crimes only; past crimes are confidential.
· No financial injury or fraud exception in CA. 
Caveats to the exception—Duty to Counsel: before revealing confidential information to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:
· Try to persuade the client not to commit or continue the criminal act
· Inform the client of the lawyer’s intent to reveal the information regarding the belief that a criminal act is imminent that is reasonably certain to result in the death or substantial bodily harm to an individual.
Lawyers who choose not to reveal confidential information as allowed by this rule DO NOT violate the rule.
California common law also allows lawyers to reveal certain confidential information to the extent necessary to:
· Establish a fee
· Establish a defense if accused of wrongdoing or misconduct.
Important Rule Differences:
· California only allows discretionary disclosure of confidential information when a criminal act is threatened by a client.
· California imposes a duty to counsel the client where circumstances permit if the lawyer intends to reveal confidential information as allowed by the rule; 
· No such duty is contained in the Model Rule
· The Model Rule contains a crime/fraud exception relating to substantial financial injury although not many states have adopted this exception. 
· California has no such crime/fraud exception.
· The Model Rule contains a clear exception to reveal information to establish a fee or establish a defense if the lawyer is accused of misconduct or wrongdoing. 
· The California rule contains no such exception, although lawyers are allowed to reveal confidential information for this purpose by CA common law.
· Past crimes are always confidential under both rules.
Attorney-Client Privilege Exception § 956.5 Prevention of Criminal Act Likely to Result in Death or Substantial Bodily Harm: There is no privilege under this article if the lawyer reasonably believes that disclosure of any confidential communication relating to representation of a client is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.
Cases:
· Washington v. Olwell: To be protected as a privileged communication, information or objects acquired by an attorney must have been communicated or delivered to him by the client, and not merely obtained by the attorney while acting in that capacity for the client.
· People v. Meredith: An observation by defense counsel or his investigator, which is the product of a privileged communication, may not be admitted unless the defense by altering or removing physical evidence has precluded the prosecution from making that same observation.
· Courts must craft an exception to the protection extended by the attorney-client privilege in cases in which counsel has removed or altered evidence. 
· Where the investigator/attorney actually moves the evidence, the privilege is gone.
· When defense counsel alters or removes physical evidence, he necessarily deprives the prosecution of the opportunity to observe that evidence in its original condition or location.
California Withdrawal & Model Rules—“Noisy Withdrawal”: California lawyers may NOT disclose the reason for withdrawal because the reason is a protected secret of the client under confidentiality rules (unless the reason for the withdrawal involves non-payment of fees by the client). 
· So they must merely say: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce.”
Noisy Withdrawal: In jurisdictions with the crime fraud exception, Model Rules lawyers may use a “noisy withdrawal” and say: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce.” A noisy withdrawal may only be used when the fraud is continuing.
· Disaffirm: “To repudiate; to revoke a consent once given; to refuse one’s subsequent sanction to a former act; to disclaim the intention of being bound by an antecedent transaction.
Conflicts
Conflicts between lawyers and clients usually fall into four general groups:
1. When a third party pays the lawyer or tries to interfere with the judgment of the lawyer; 
· (ex) When a third party (not the client) wants to pay L’s fees;
· (ex) Where the interests of an insurance company threaten the independent judgment of a lawyer, and/or
· (ex) When close professional or personal relationships with third parties such as relatives or friends affect the independent judgment of the lawyer.
2. When the interests of the lawyer conflict with the interests of his or her client; 
· (ex) When L’s financial interests conflict with those of a client, such as doing business with a client;
· (ex) When L has a sexual relationship with the client; and/or
· (ex) When L’s personal, political or religious beliefs threaten L’s undivided loyalty to the client or competent representation of the client.
3. When a lawyer represents two or more clients (concurrent clients) with conflicting interests;
· (ex) L represents multiple clients in an accident who seem to have harmonious interests at the outset but whose interests diverge as the case progresses.
4. When the interests of former clients and current clients conflict;
· (ex) When private lawyers switch firms representing opposing clients.
· (ex) When a judge leaves the bench to work at a firm that has or had cases before her as a judge
· (ex) When a government lawyer (such as an IRS lawyer) leaves the IRS to work at a private firm representing taxpayers in disputes with the IRS.
Model Rule 1.8 Conflict of Interest: this rule provides specific scenarios that are potential conflict situations. 
· Model Rule 1.8(a) Financial and Business Deals with Clients: This presumably creates a conflict unless 4 tests are met
· The transaction must be objective, fair and reasonable;
· The terms of the transaction must be in writing and in language understandable to the client;
· The client must be given a reasonable opportunity to seek independent counsel; and
· The client must give informed consent in writing
· Model Rule 1.8(b) Confidential Information used to the Disadvantage of a Client: Lawyers can’t use information relating to the representation of a client to the disadvantage of the client absent informed consent.
· Model Rule 1.8(c): Substantial gifts from clients are not generally permitted because they create the possibility of undue influence. 
· Model Rule 1.8(d): Book and media rights may not be negotiated until the representation is concluded. 
· Model Rule 1.8(e) Financial Assistance: Lawyers can’t provide financial assistance to a client except:
· Lawyers can advance court costs and litigation expenses in a contingent case or if the client is indigent;
· Lawyers may take a lien to secure fees or take the case on a contingent basis
· Model Rule 1.8(f) When a 3rd Party Pays the Lawyer: lawyers can’t be paid by someone other than the client unless:
· The client gives informed consent;
· The lawyer retains independence of judgment; and
· The lawyer protects the confidences and secrets of the client
· Model Rule 1.8(g) Aggregate Settlements: Lawyers who represent multiple clients cannot arrange an aggregate settlement without the informed consent of each client
· Model Rule 1.8(h) Liability in a Malpractice Matter:
· Lawyers can’t make an agreement to prospectively limit liability to a client for malpractice unless the client is independently represented in making the agreement; or
· Lawyers can’t settle a claim with an unrepresented client unless the client is advised in writing about seeking independent representation and is given an opportunity to seek it.
· Model Rule 1.8(i) Proprietary Interests: Lawyers shall not acquire a proprietary interest in the cause of action or subject matter of litigation for a client, except
· a lawyer may acquire a lien authorized by law to secure a fee or expenses and
· a lawyer may sign a contingent fee agreement with a client.
· Model Rule 1.8(j) Sex with Clients: NO unless the sexual relationship predated the lawyer client relationship.
· Model Rule 1.8(k):A prohibition against one lawyer in a firm is a prohibition against all lawyers in a firm (vicarious disqualification) MR 1.8(k)
California General Conflict Rule: the California rule focuses less on specific scenarios and more on relationships that may substantially affect a lawyer’s judgment.
1. A lawyer must provide written disclosure to a client where:
· L has or had a legal, business, financial, professional or personal relationship (LBFPP) with a party or witness in the same matter, or
· The previous LBFPP relationship would substantially affect the member’s representation, or
· L has or had a previous LBFPP relationship with another person or entity that L knows or should know would be substantially affected by resolution or the matter, or
· L has or had a legal, business, financial or professional interest in the subject matter of representation
2. A lawyer must obtain informed written consent of each client where:
· A lawyer has multiple clients with potentially conflicting interests or actually conflicting interests; or
· A lawyer represents clients in matters that are directly adverse.
· A lawyer wants to accept new employment adverse to a former client if L has confidential information material to the employment.
3. Lawyers shall not accept fees from a third person who is not the client unless (under both CA and the Model Rules):
· There is no interference with L’s professional judgment; and
· There is no interference with the attorney-client relationship; and
· Confidential information is preserved; and
· The client provides informed written consent.
Disclosure Required to Properly Get Informed Consent of the Client: CA and the Model Rules prohibit a lawyer from representing clients when interests conflict unless the lawyer first obtains the informed written consent of all affected clients. Conflicts are curable with disclosure and informed written consent in most circumstances.
· Before asking for written consent, disclosure requires the lawyer to discuss the following in writing (CRPC 1.7, 1.0.1(e), and Model Rule 1.7, Comment 18):
1. All facts and circumstances that give rise to the conflict or potential conflict; and
2. A description of actual and reasonably foreseeable adverse consequences to the client;
3. If L represents multiple clients in a single matter, disclosure must include the implications of common representation, the possible effects on loyalty, confidentiality and the attorney-client privilege, and the advantages and risks of multiple client representation.
4. Following the disclosure discussion, the lawyer must confirm the consent of the client in writing.
Roadmap to Help Determine if a Conflict Exists:
1. Is there any possibility that the lawyer’s complete loyalty to his or her client(s) will be compromised in any way?
2. Is there any possibility that confidential information obtained from any client, multiple client(s) or former client can be used to the detriment or disadvantage of the client?
If the answer to either question is yes, then a conflict or a potential conflict exists. Disclosure and informed written consent must occur.
· Can consent not actually be “informed?” 
· Some conflicts are so obvious or potentially detrimental to the lawyer’s client that the lawyer cannot properly ask for consent, and consent obtained under such circumstances is invalid. Most jurisdictions rely on the “disinterested lawyer” or “disinterested judge” test to determine whether consent was properly obtained. Would a disinterested judge or lawyer, looking at all of the circumstances, conclude that consenting to the conflict is not in the client’s best interests? If so, the lawyer cannot ask for informed consent and cannot claim that consent has “cured” the conflict.  Lawyers who make mistakes in judgment usually get disqualified.     
Model Rule 1.8(f) & CRPC 1.8.6 When 3rd Parties Pay the Fee: a lawyer shall not accept compensation from a 3rd party other than the client unless:
· The client gives written informed consent;
· There is no interference with the lawyer’s professional judgment in the matter;
· There is no interference with the attorney-client relationship;
· Confidential information is protected on behalf of the client.
Model Rule 1.13 & CRPC 1.13 Organization as Client:
(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law.
(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and
(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization,
then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.
(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
Lawyer-Client Business Transaction Rules: 
· Model Rule 1.8 (a) says a lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
· The terms are fair and reasonable to the client and
· The terms are fully disclosed, given to the client in writing and are reasonably understood by the client; and
· The client is advised in writing to seek the advice of independent counsel regarding the transaction; and
· The client gives informed consent in writing to the terms of the transaction and the lawyer’s role in the transaction
The California rule is similar.
Model Rule 1.8(e): A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
In contrast, in California, a lawyer can lend money for any purpose so long as the agreement is based on informed consent in writing. (CRCP 1.8.5) 
Why Don’t Business Transaction Rules Apply in a Contingent Fee Arrangement?: 
· (ex #1) Lien Arrangement: business transaction rules apply → “I will take a lien on the agreed upon future sale of your house in your divorce matter to secure my legal fees at the rate of $250 per hour.”
· This is a big conflict, and the client is entitled to the protection of the business transaction rules and particularly to have another “disinterested” lawyer review the proposed lien and give advice.
· The attorney actually owns a piece of the property once any fees have been earned and that may certainly create the potential for conflict.
· Will she be as objective in handling the divorce as she would have been without a financial interest in the property?
· Will she be more interested in preserving her financial interest in the property than in protecting her client?
· What if the couple reconciles and doesn’t plan to now sell the house? Will the attorney subtly oppose the reconciliation to preserve the fee interest in the sale of the house?
· (ex #2) The Contingent Arrangement: business transaction rules do not apply → “If I am successful in obtaining a beneficial financial settlement for you in your divorce case, I take 30% of whatever I recover to compensate me for legal fees irrespective of the number of hours I spend. The more I can recover for you, the better off I will be and the better off you will be. If I am not successful in obtaining a financial settlement, I take nothing.”
· The interests of both lawyer and client are in harmony at all times—because the attorney owns nothing until (and unless) the client wins—the better the lawyer does, the better the client does.
· They both want to get paid and agree in advance on the percentage to be paid to the lawyer. No conflict at all.
Acting as a Lawyer and as a Witness:
· Model Rule 3.7: A lawyer should not be both trial counsel and a material witness in a matter, unless
· The testimony will relate to an uncontested matter, or
· It will relate to the fees for services rendered in the case or
· The disqualification of the lawyer would work a substantial hardship on the client.
A lawyer may act as an advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.
CRPC 3.7 Member as Witness: Same as above EXCEPT in two respects:
1. No substantial hardship exception; and 
2. The member has informed, written consent of the client-required.
Cases: 
· Employers Insurance of Wausau v. Albert D. Seeno Construction Co.: Case law thus leaves little doubt that Cumis counsel represents solely the insured, and accordingly that there is no ethical requirement that prevents Cumis counsel from representing the insured in coverage actions adverse to the insurer as well as in liability matters.
· Phillips v. Carson: “A lawyer shall not enter into a business transaction with a client if they have differing interests therein and if the client expects the lawyer to exercise his professional judgment therein for the protection of the client, unless the client has consented after full disclosure.”
· In all such situations there should be a complete disclosure and the client should be strongly urged to seek independent legal and other professional advice.
· State v. White: An actual conflict of interest includes any circumstances in which an attorney cannot exercise his/her independent judgment free of compromising interests and loyalties. 
· Prosecutors are to keep the interest of the State as their preeminent concern. 
· Akron Bar Association v. Fortado: the ethics rules prohibit attorneys from starting sexual relations with a client while representing that person.
· Fortado engaged in a sexual relationship with a client in 2018. 
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​​Conflicts of Interest (Part II)
MR 1.8(c) & CRCP 1.8.3 Gifts From Clients:
· MR 1.8(c): A lawyer shall not solicit any substantial gift from a client, including a testamentary gift (something given to you in a will), or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. 
· For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.
· CRCP 1.8.3 is the same as MR 1.8(c) EXCEPT: A lawyer shall not: prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift, unless (i) the lawyer or other recipient of the gift is related to the client, or (ii) the client has been advised by an independent lawyer who has provided a certificate of independent review that complies with the requirements of Probate Code.
MR 1.8(j) & CRCP 1.8.10 Sex with Clients:
· Model Rule 1.8(j) prohibits a sexual relationship unless it existed at the beginning of the relationship.
· CRPC 1.8.10 is substantially similar.
MR 1.7 Current Clients: Lawyers can’t jointly represent several clients if the situation involves a concurrent conflict of interest. Those situations are:
· Where representation of one client would be directly adverse to the interests of another client (e.g., representing both the plaintiff and the defendant in a lawsuit);
· Where there is a significant risk that the representation of one client will materially limit the lawyer’s responsibilities to other current clients or former clients or because of the lawyer’s own personal interests.
Even if there is a concurrent conflict of interest, a lawyer may still continue representation if:
· The lawyer reasonably believes he/she can provide competent and diligent representation to each affected client;
· The representation is not prohibited by law;
· The representation does not involve a claim by one client against another in the same litigation or proceeding; and
· Each affected client gives informed consent in writing.
Comment 2 to MR 1.7 is very instructive: A lawyer representing multiple clients must
· Clearly identify each client involved;
· Determine if a conflict of interest exists between any of them;
· Decide if the representation of all can continue given the identification of the conflict;
· Consult with the clients identified as affected; and
· Obtain informed consent confirmed in writing from all clients in a multiple representation matter.
Other comments of note:
· [C3] Lawyers need to adopt procedures to identify potential conflicts before representation is undertaken;
· [C4] If a conflict arises after representation begins, the lawyer must withdraw unless the affected client provides informed consent
· [C6] Loyalty to a client prohibits representation of one client that is directly adverse to another client without that client’s informed consent (but if the matter rises to that of litigation, see [C23]: 
· Lawyers can’t represent opposing parties in the same litigation, regardless of informed consent)
· [C8] Even if the conflict is not directly adverse, the conflict still exists if the lawyer might be limited in his/her ability to be objective to all clients in recommending or carrying out advice;
· [C10] If a lawyer has an interest that is adverse to that of a client, the lawyer may not be able to give detached objective advice;
· [C15] Some conflicts are just plain not subject to obtaining proper informed consent. 
· The lawyer cannot properly ask the client for consent, nor may the lawyer represent the client on the basis of the client’s consent.
· [C18] Informed consent means each affected client must be aware of the circumstances giving rise to the conflict and the foreseeable ways the conflict may adversely affect the client’s interests;
· [C20] Informed consent must be in writing;
· [C21] Clients can always revoke informed consent;
· [C28] Lawyers CAN represent multiple clients (common representation) where the interests of the clients are closely aligned;
· [C29] If common representation fails because a direct conflict arises that the common clients can’t resolve, a lawyer must withdraw from representing all of the clients;
· [C30] The attorney client privilege does not attach in situations of common representation;
· [C31] In situations of common representation, confidentiality does not attach and lawyers should advise common clients that information must be shared among the clients. 
Four Part Analysis for Duties to Joint Clients:
1. Does the lawyer have a reasonable belief that he can fairly represent all clients given the conflict or potential conflict?
2. Is joint representation reasonably necessary in this matter?
3. If yes to both, then full disclosure and informed consent in writing is required from all clients.
4. If informed consent is obtained under the circumstances, would a “disinterested lawyer or judge” agree that it is in the best interest of one or more clients to give informed consent? If not, consent was improperly asked for and obtained.
Model Rule 1.9(a) Former Client Conflict Test: a “former client/current client” conflict exists only when:
· The matters involving the former client and the current client are either the same, or “substantially related,” AND
· The current client’s interests are materially adverse to the interests of the former client. 
Even if both conditions exist, the conflict can still be cured by disclosure and informed client consent, but the amount and sensitive nature of confidential information obtained from one client that might be used to the disadvantage of the other client will render the conflict incurable.
Former Client/Current Client Simple Analysis:
1. Are the matters between the former client and the current client substantially related?
· If NOT, then there is no incurable conflict.
2. Are the interests of the former client and the current client adverse?
· If NOT, then there is no incurable conflict, UNLESS
Is confidential information involved that can be used to the detriment of the former client?
· Regardless of the analysis on parts one and two of this test, the conflict is now incurable if confidential information is obtained that can be used to the disadvantage of a former client. Our lawyer must decline the employment or withdraw from employment.
· NOTE: Because of the overriding importance of confidential information in this analysis, it usually makes sense to ask first whether there is confidential information that can be used to the disadvantage of the former client. 
Model Rule 1.10: While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless
(1) the prohibition is based on a personal interest of the disqualified lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm; or
(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the disqualified lawyer’s association with a prior firm, and
(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom;
(ii) written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this Rule, which shall include a description of the screening procedures employed; a statement of the firm's and of the screened lawyer's compliance with these Rules; a statement that review may be available before a tribunal; and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening procedures; and
(iii) certifications of compliance with these Rules and with the screening procedures are provided to the former client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client's written request and upon termination of the screening procedures.

Model Rule 1.10: Is the entire firm disqualified if the lawyer in the firm would be disqualified?
· Rosenfeld Principles: What are the consequences when a “Substantial Relationship” exists between the matters of a current client and a former client?
· If a substantial relationship exists between the former representation and the current representation (has the lawyer, in essence, “switched sides?”), the attorney’s knowledge of confidential information is presumed;
· If the attorney was involved in both matters in depth, then confidential information exists. Courts will not inquire into the nature and extent of the confidential information.
· (ex) If a substantial relationship exists, the conflict exists and disqualification of Firm C is the proper remedy because, in essence, Lawyer L “switched sides” to the detriment of Wazoo.
Substantial Relationship Analysis—When can Screening Cure the Conflict?:
1. Does a substantial relationship exist between the prior and present representation? 
· If there is no substantial relationship, there is no ethical problem.
2. If a substantial relationship is found between a current matter and a prior matter, did the attorney gain confidential information in the prior matter? 
· The Rosenfeld case presumes confidential information if there was a substantial relationship. 
· There is a presumption of shared confidences within the prior firm, but if there are no shared confidences, then there is no need to disqualify or screen anyone.
3. Can the presumption of shared information be rebutted?
· YES! Firms can create specific institutional screening mechanisms that will prevent the flow of confidential information from the quarantined attorney to other members of the law firm. The factors that will be considered to determine whether such screening mechanisms overcome the presumption of shared confidences are:
· Whether the firm is sufficiently large and whether the structural divisions are separate to minimize contact between the quarantined lawyer and the others;
· The likelihood of contact between the quarantined lawyer and the others;
· The existence of safeguards and procedures to protect against access to files, information, etc. (e.g., locked files, passwords to information, prohibition on fee sharing);
· Is there a prohibition on sharing fees in the matter with the infected lawyer?
· The timeliness of the implementation of screening procedures.
· Were they implemented in time to actually quarantine the infected lawyer?
Model Rule 1.11 When Government Lawyers Move to the Private Sector: Former government lawyers (FGL) cannot represent a private client in a case or matter if the government lawyer participated substantially and personally (meaning confidential information is probably involved) in that case as a government lawyer, unless the government agency gives informed consent in writing. Even if the government lawyer would otherwise be disqualified, another lawyer in the firm can handle the matter (meaning imputed disqualification does not apply under this statute), if:
· The FGL is timely screened off the matter; and
· The FGL gets no fees from the matter, and
· The government agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures.
· The government agency consents to the screening procedures.
Model Rule 1.12 When Judges or Arbitrators Move to the Private Sector: Former judges, arbitrators or mediators (FJ, FA, FM) cannot represent a private client in a case or matter if the FJ, FA or FM participated personally and substantially in that matter as a judge unless all parties give informed consent in writing. If the former judge, arbitrator or mediator is disqualified, another lawyer in the new firm may take the matter if:
· The FJ,A or M is timely screened from all participation; and
· The FJ, A or M gets no fees from the matter, and
· The appropriate agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures; 
· The former agency consents to the screening procedures (check the Final Outline)
Cases:
· State Farm Mutual Automobile Insurance Co. v. K.A.W.: Our legal system cannot function fairly or efficiently if an attorney has an informational advantage in the form of confidences gained during a former representation of his client’s current opponent. 
· Kirk v. First American Title Insurance Co.: Automatic vicarious disqualification is not required—instead, there is a rebuttable presumption that an attorney’s knowledge of client confidences is imputed to the firm, which can be refuted by evidence that the law firm adequately screened the attorney from others at the firm representing the adverse party. 
· Cho v. Superior Court: When a litigant has bared its soul in confidential settlement conferences with a judicial officer, that litigant could not help but be horrified to find that judicial officer has resigned to join the opposing law firm. 
· Goldberg v. Warner/Chappell Music, Inc.: To apply the remedy of disqualification, when there is no realistic chance that confidences were disclosed would go far beyond the purpose of the substantial relationship test.
· To burden an attorney with presumptive knowledge based solely on his former membership in a law firm which represented the former client would require a significant extension of the doctrine of imputed knowledge beyond that recognized by any existing case law.
· When an attorney leaves, the court may undertake a dispassionate assessment of whether and to what extent the attorney, during his tenure with the former firm, was reasonably likely to have obtained confidential information material to the current lawsuit.
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Attorney Fees
MR 1.5 Fees (Lawyer-Client Relationship):
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
(8) whether the fee is fixed or contingent.
(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.
(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or
(2) a contingent fee for representing a defendant in a criminal case.
(e) A division of a fee between lawyers who are not in the same firm may be made only if:
(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and
(3) The total fee is reasonable.
MR 1.5, Comment 5:
[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client's interest. For example, a lawyer should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required, unless the situation is adequately explained to the client. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to define the extent of services in light of the client's ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures.
CRCP Rule 1.5 Fees for Legal Services:
(A) A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.
(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:
(1) The amount of the fee in proportion to the value of the services performed.
(2) The relative sophistication of the member and the client.
(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.
(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.
(5) The amount involved and the results obtained.
(6) The time limitations imposed by the client or by the circumstances.
(7) The nature and length of the professional relationship with the client.
(8) The experience, reputation, and ability of the member or members performing the services.
(9) Whether the fee is fixed or contingent.
(10) The time and labor required.
(11) The informed consent of the client to the fee.
Factors in Determining the Reasonableness of a Fee (Pursuant to MR 1.5 & CRPC 1.5):
· The amount of the fee in relation to the value of services performed;
· The sophistication of the lawyer and the client;
· The difficulty of the case;
· The skill required to perform the services;
· The amount involved and the results obtained;
· Time limitations (for example, handling an emergency matter like an injunction);
· The experience, reputation,  and ability of the lawyer;
· The time and labor required; and
· The informed consent of the client to the agreement
Additional California Business and Professions Code Sections involving Attorneys Fees:
· B&P § 6146: contingency contracts must be in writing.
· (ex) “[Client] does not pay [attorney] any fees unless [attorney] wins [client] a net benefit.”
· However, it is important to note that regardless of the outcome, the client will be on the hook for costs (don’t always trust those advertisements you see on buses).
· B&P § 6148: all cases with fees and costs above $1000 must be in writing.
· B&P § 6200: arbitration of fees is ALWAYS mandatory if the client requests it.
Fee Rule Summary:
· Under the Model Rules and California rules, contingent fee agreements must be in writing.
· Under the Model Rules, other fee agreements, such as hourly agreements, do not need to be in writing.
· However, retainer agreements DO need to be in writing. 
· In CA, if the total cost of the services to be provided is $1,000 or more, the agreement MUST be in writing.
· Model Rule states DO NOT allow contingent fees in a criminal case or a family law case.
· CA DOES allow contingent fee agreements in criminal or family law cases, so long as the agreements are in writing. 
Retainer Fees:
· Advanced Hourly Fee Retainer: Client pays an amount up front (usually 10 hours of work) → lawyer holds $ in client trust account and then lawyer withdraws the money after lawyer sends a bill that the client does not dispute. 
· If money remains at the end of the relationship then it is returned to the client.
· Engagement Retainer: Non-refundable fee paid to guarantee that the lawyer is available. 
· The lawyer can keep it all—this doesn’t have to be deposited in the client trust fund account until it is earned.
Attorney Fee Rules:
· American Rule: parties pay their own lawyers (absent statutory, contract or common law exceptions.
· English Rule: Loser in the litigation pays his fees and the other party’s fees.
· This is obviously a negative for risk-averse clients.
Referring Cases & Referral Fees:
· Intake lawyer associates in another firm and both lawyers stay on the case or pleadings:
· The total fee has to be reasonable (MR 1.5E; CRPC 1.5.1)
· The fee can’t be higher that it would have been without adding the new lawyer or firm
· MR says the client must be advised of the participation of new lawyers and consent to the fee sharing;
· CA says the client must consent to the fee sharing and be informed as to how the fee will be split. 
· The client must be informed in writing and give written consent.
· Intake lawyer refers the case to a second lawyer who takes it over entirely:
· CRPC 1.5.1 allows the new lawyer to pay the referring lawyer a “referral fee” (usually 10% of the total fee paid at the conclusion of the case) if
· the client consents in writing;
· the fee is not higher that it would have otherwise been
· the referral fee is not offered as an inducement to provide further referrals.
· MR 1.5(e) does NOT allow “traditional” referral fees, and imposes three limitations on division of fees between lawyers who are not in the same firm:
· The division must be in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
· The client agrees to the arrangement and it is confirmed in writing; and
· The total fee is reasonable.
This is called the Model Rules Proportionality Rule → the referral lawyer may only ask for and accept fees in proportion to the actual time he or she worked on the matter prior to referral to the new lawyer.
CRPC Rule 1.15 Preserving Identity of Funds and Property of a Client:
(A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank accounts labeled “Trust Account,” “Client's Funds Account” or words of similar import, maintained in the State of California, or, with written consent of the client, in any other jurisdiction where there is a substantial relationship between the client or the client's business and the other jurisdiction. No funds belonging to the member or the law firm shall be deposited therein or otherwise commingled therewith except as follows:
(1) Funds reasonably sufficient to pay bank charges.
(2) In the case of funds belonging in part to a client and in part presently or potentially to the member or the law firm, the portion belonging to the member or law firm must be withdrawn at the earliest reasonable time after the member's interest in that portion becomes fixed. However, when the right of the member or law firm to receive a portion of trust funds is disputed by the client, the disputed portion shall not be withdrawn until the dispute is finally resolved.
(B) A member shall:
(1) Promptly notify a client of the receipt of the client's funds, securities, or other properties.
(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable.
(3) Maintain complete records of all funds, securities, and other properties of a client coming into the possession of the member or law firm and render appropriate accounts to the client regarding them; preserve such records for a period of no less than five years after final appropriate distribution of such funds or properties; and comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar.
(4) Promptly pay or deliver, as requested by the client, any funds, securities, or other properties in the possession of the member which the client is entitled to receive.
(C) The Board of Governors of the State Bar shall have the authority to formulate and adopt standards as to what “records” shall be maintained by members and law firms in accordance with subparagraph (B)(3). The standards formulated and adopted by the Board, as from time to time amended, shall be effective and binding on all members.
STANDARDS:
Pursuant to rule 4-100(C) the Board of Governors of the State Bar adopted the following standards, effective January 1, 1993, as to what “records” shall be maintained by members and law firms in accordance with subparagraph (B)(3).
(1) A member shall, from the date of receipt of client funds through the period ending five years from the date of appropriate disbursement of such funds, maintain:
(a) a written ledger for each client on whose behalf funds are held that sets forth:
(i) the name of such client,
(ii) the date, amount and source of all funds received on behalf of such client,
(iii) the date, amount, payee and purpose of each disbursement made on behalf of such client, and
(iv) the current balance for such client;
(b) a written journal for each bank account that sets forth:
(i) the name of such account,
(ii) the date, amount and client affected by each debit and credit, and
(iii) the current balance in such account;
(c) all bank statements and canceled checks for each bank account; and
(d) each monthly reconciliation (balancing) of (a), (b), and (c).
(2) A member shall, from the date of receipt of all securities and other properties held for the benefit of client through the period ending five years from the date of appropriate disbursement of such securities and other properties, maintain a written journal that specifies:
(a) each item of security and property held;
(b) the person on whose behalf the security or property is held;
(c) the date of receipt of the security or property;
(d) the date of distribution of the security or property; and
(e) person to whom the security or property was distributed.
(PUBLISHER'S NOTE: Trust Account Record Keeping Standards as adopted by the Board of Governors on July 11, 1992, effective January 1, 1993.) 
Cases:
· Robert L. Wheeler, Inc. v. Scott: 12 factors to determine whether attorney fees were excessive:
1. Time and labor required; 
2. Novelty or difficulty of issues; 
3. The skill requisite to perform; 
4. Loss of opportunity for other employment; 
5. The customary fee;
6. Whether the fee is fixed or contingent; 
7. Time limitations imposed by the client or circumstances; 
8. The amount of time involved and the results obtained;
9. Experience, reputation, and ability of the attorney; 
10. The undesirability of the case; 
11. Casual or regular employment; 
12. Awards in similar cases. 
· Board of Professional Responsibility, Wyoming State Bar v. Casper: Use of billing with minimum time increments does NOT necessarily result in an unreasonable fee. 
· However, a reasonable fee can only be fixed by the exercise of judgment, using the mechanical computations simply as a starting point.
· In the Matter of Constant: Failure to accurately track and account for funds held on behalf of each client separately subjects an attorney to discipline. 
Lawyer Advertising & Solicitation Rules
Important Rules:
· Model Rule 7.1: Communications Concerning a Lawyer’s Services (Can’t make false or misleading communications about services, can’t omit necessary facts)
· Model Rule 7.2: Advertising (lawyers may advertise, but can’t give anything of value to a person for recommending a lawyer’s services, can’t pay others to channel professional work)
· Model Rule 7.3: Direct Contact with Prospective Clients (cannot solicit in person by live telephone or real time electronic contact when significant motive is pecuniary gain except can talk to a lawyer or family member, close professional relationship. Written info must say “advertising material” on the outside envelope or at the beginning or ending of other types of communication.)
· Model Rule 7.4: Communication of Fields of Practice and Specialization (cannot imply certification)
· Model Rule 7.5: Firm Names and Letterheads (can’t be misleading, if offices in more than one jurisdiction, must identify lawyers with limitations)
· Model Rule 7.6: Political Contributions (lawyers can’t make political contributions to judges if purpose is to obtain referrals or appointments)
· CRPC 5.4: Financial Arrangements with Non-lawyers (can’t give anything of value to secure referrals, can’t pay off press, TV for referrals)
CRPC §§ 7.1—7.5 Advertising and Solicitation:
Advertising involves: 
1. Print or media communications, including internet web sites or other internet advertising;
2. Directed at the public;
3. With the purpose of making the public aware of a lawyer’s services.
Communications considered “advertising” include:
· Stationery, letterhead, signs, business cards, brochures or other written material describing the law firm;
· Bus or bench ads;
· Newspaper, television and radio ads;
· Telephone book ads;
· Web sites or internet advertising.
Solicitation is:
· Face to face, telephone contact or real-time electronic contact;
· Anything you can easily get rid of is probably not solicitation. 
· Which is initiated by the lawyer;
· With a lay person with whom the lawyer has no prior family or professional relationship, and;
· Involves the significant motive of pecuniary gain by the lawyer.
CRPC § 7.1 Communications in California—Basic Rule: communications 
· Must be true;
· Must not be false, deceptive, misleading;
· Must indicate that it is an advertisement;
· Can’t be transmitted in any manner involving intrusion, duress, compulsion, intimidation, threats;
· Can’t go to the hospital and hand cards to people (and can’t have people do this on your behalf);
· Cannot represent that a lawyer is a “specialist” unless certified as one with the State Bar.
 A communication (ad) is presumed to violate the rule if:
· It contains a guarantee, warranty, or prediction regarding the results of representation;
· It contains a testimonial without the stated disclaimer that the testimonial is not a warranty or guarantee about the results of representation;
· It is delivered to a potential client who may not be in a physical or mental state to exercise reasonable judgment;
· It is transmitted at the scene of an accident or en route to a hospital or medical care center;
· It does not state that it is an “advertisement” and contain the name of the responsible party;
· It misrepresents that nature of a lawyer’s relationship to a firm;
· It implies the lawyer is participating in a certified lawyer referral service when that is not the case;
· It refers to a lawyer “specialist” when that lawyer is not certified by the state Bar as a “specialist” (the State Bar currently offers an exam to specialize in the areas of Admiralty and Marine, Appellate, Bankruptcy, Criminal, Estate Planning, Probate, Family law, Immigration and Nationality, Legal Malpractice and Workers Compensation);
· You can say you specialize in something, but cannot claim to be a specialist unless you receive the certification. 
· It is a dramatization and fails to state on it “this is a dramatization”
· It says “no fee without recovery” and fails to add that the client is liable for costs;
· You can say this but you HAVE to mention the costs. 
· It says services will be provided in another language, and there is no attorney who speaks that language, then the ad must state the name and title of the person who does speak the language.
· It lists a fee for services which is not honored by the lawyer when such listed fees must be valid for 90 days unless a shorter period of time is expressly stated 
Model Rule 7.1 Communications: A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is misleading if it:
· Contains a material misrepresentation of fact or law;
· Omits a fact necessary to avoid being misleading;
· Is likely to create an unjustified expectation about results a lawyer can achieve or the means that can be used to achieve them;
· Compares services with those of other lawyers unless the comparison can be factually substantiated
Model Rule 7.3 Direct Contact with Prospective Clients (Solicitation): A lawyer cannot use in-person or live telephone contact to solicit professional employment from a prospective client with whom the lawyer doesn’t have a prior family or professional relationship when the significant motive for the contact is the lawyer’s pecuniary gain.
Television, Print, and Electronic Advertising Analysis Questions:
· Are there any false or misleading statements?
· Are there representations that can’t factually be substantiated?
· Are there any guarantees or warranties about results? Are you creating an unjustified expectation about the results you can achieve? “We always win our cases.”
· Are there words or symbols that suggest quick cash or a quick settlement?
· Is there a clear indication it is an “advertisement”?
· Does it mislead as to a claimed specialty of the lawyer?
· Is there a dramatization of an accident or other events without disclosing that it is a dramatization?
· Is it clear that the client pays costs whether the client wins or loses?
· Is the name of the person responsible for the advertising indicated?
· Is there a proper language representation?
Cases:
· Bates v. State Bar of Arizona: Advertising that is false, misleading, or deceptive is subject to restraint. 
· The Court held that the 1st Amendment commercial speech doctrine protects attorney advertising that is truthful and not misleading. 
· Florida Bar v. Went for It, Inc.: Commercial speech that is not misleading or unlawful may be regulated if the government satisfies a test consisting of 3 related prongs: 
1. The government must assert a substantial interest in support of its regulation;
· The regulation at stake here is substantial because the government wants to protect their reputation—they don’t want to intrude on the victim’s families. 
2. The government must demonstrate that the restriction on commercial speech directly and materially advances that interest; and 
3. The regulation must be narrowly drawn. 
Candor in Litigation
Model Rule 3.3 When Zealous Advocacy Goes Bad:
· Lawyers who file lawsuits for an improper purpose (e.g., harassment) or lawsuits that are frivolous (facts without evidentiary support);
· Lawyers who display overzealous, disrespectful or offensive conduct or language (e.g., demeaning and/or offensive language directed at court staff, opposing counsel or witnesses); Lawyers have been sanctioned for making sexist remarks in depositions.
· Lawyers who are not candid with the court in disclosing legal authority in the controlling jurisdiction which is directly adverse to her client’s position that was not disclosed by opposing counsel;
· Duty goes to the court legal authority in your jurisdiction—doesn’t matter if the other side isn’t doing their job. 
· Lawyers who allow a client to lie before a tribunal; 
· Lawyers who improperly contact represented persons;       
· Lawyers who knowingly make a false statement of material fact or law to opposing counsel, fail to correct one previously made, or “puff up” contentions to the edge of making a false statement;
· Lawyers who conceal or suppress evidence they know they have an obligation to disclose;
· If a party doesn't ask you to disclose something, you are not under the requirement to disclose evidence. 
· However, once they ask in some sort of formal way (discovery/subpoena), you do have an obligation to disclose it. 
· Lawyers who exert or attempt to exert improper influence over a judge, a jury or witnesses.
Model Rule 3.3 Candor Toward the Tribunal: A lawyer shall not knowingly:
· Make a false statement of material fact or law to a court or fail to correct one previously made by the lawyer;
· Fail to disclose to the court:
· Legal authority in the controlling jurisdiction;
· Known to be directly adverse to his client’s position
· Which was not disclosed by opposing counsel.
· Offer evidence the lawyer knows is false. If the lawyer comes to know evidence offered by a client or witness is false, the lawyer shall take reasonable remedial measures, including disclosure to the court. 
· If a lawyer reasonably believes a witness will offer false evidence, then the lawyer can refuse to call the witness (except in criminal cases where there is a constitutional requirement to testify).
· These duties continue to the conclusion of the proceeding. Disclosure STILL required even if compliance requires disclosure of information that would otherwise be protected as confidentially protected under MR 1.6.
California Candor Rules
Business and Professions Code § 6068: It is the duty of an attorney
· To maintain respect for courts and judges;
· To maintain only such actions as are just;
· To employ means only as are consistent with the truth, and never seek to mislead a judge by artifice or false statement of fact or law.
CRPC § 3.3 Candor Rule is Identical to MR 3.3, EXCEPT: 
· CRPC 3.3(a)(3): With respect to remedial measures that a lawyer should take if client/witness wants to offer false evidence → Under the California rule 3.3 the lawyer is not required to disclose of information that would otherwise be protected as confidential under MR 1.6.
· CRPC §§ 3.4 & 3.8(d) (special obligations of prosecutors):
· A lawyer shall NOT obstruct another parties access to evidence, alter, conceal, or destroy material having potential evidentiary value;
· Suppress any evidence that the lawyer or his/her client has a legal obligation to produce.
· Falsify evidence;
· [or counsel another person to do any of the above three];
· Pay a witness for the content of testimony or outcome of case (except professional fees for experts permitted;
· Advise or cause a person to make themselves unavailable as a witness;
· Disobey a court rule;
· Assert personal knowledge of the facts at issue (unless testifying a witness)
Model Rules Remedial Measures—When Lying May Be Involved [Comments 10 and 11, MR 3.3]:
· First, I’ll counsel my client against presenting false evidence. He could add a perjury charge to his rap sheet. 
· I could ask the court to allow me to withdraw as counsel, but it is unlikely a judge would allow me to withdraw on the eve of trial or during trial.
· I’ll counsel him to change his mind and not testify about the lie.
· I’ll tell him that I won’t allow his friends to take the stand to corroborate his lie about the alibi.
· Finally, I’ll have to tell him that if he does lie, I have to inform the court about the lie.
· If he actually does lie, then I’ll talk with him confidentially at the next appropriate point in the trial. I’ll counsel him to take the stand again and recant the lie. If he won’t, I have to be sure he knows that I must inform the court about the portion of his testimony that I know to be a lie.
Cases:
· In re Braun: An attorney has a general duty of candor both inside and outside the courtroom.
· Iowa Supreme Court Board of Professional Ethics & Conduct v. Jones: In a business transaction with an unrepresented person, an attorney’s failure to recognize and correct potentially misleading situations is unethical even though the lawyer had no intent to deceive.
· People v. Johnson: The narrative approach best accommodates the competing interests of the defendant’s constitutional right to testify and the attorney’s ethical obligations. 
· Under the narrative approach, the attorney calls the defendant to the witness stand but does not engage in the usual question and answer exchange.
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Fairness in Litigations
Contact Rules
Model Rule 3.5: a lawyer shall NOT
· Seek to influence a judge, juror or prospective juror by illegal means;
· Communicate ex parte with a judge, juror or prospective juror unless authorized to do so by law or court order;
· Ex parte: without notifying the other side.
· Talk to a juror after the case is over if prohibited by law or court order, if the juror doesn’t want to talk or if the communication involves misrepresentation, coercion, duress or harassment.
· Engage in disruptive conduct.
CRPC 3.5: a lawyer shall NOT 
· Communicate directly or indirectly with a juror or someone known to be from the jury pool;
· Communicate directly or indirectly with a trial juror in the lawyer’s case
· And even if the lawyer is not involved in a case, a lawyer cannot communicate with a person whom the lawyer knows is a juror on a case about that case.
· After the case, make comments to jurors intended to harass or embarrass them;
· Conduct an out of court investigation on jury pool members likely to influence the state of mind of the juror;
· You can do research on the jury pool, but you can’t do so in a way that will influence their state of mind. 
· Communicate with family members of a juror or someone in the jury pool;
· Fail to promptly reveal to the court juror misconduct or misconduct by another towards a juror;
· If you see something, you need to say something. 
“Juror” means a present, past or excused juror.
** NOTE: CRPC 3.5 is more explicit than MR 3.5. 
Model Rule 4.2 Communication with Persons Represented by Counsel: In representing a client, a lawyer shall NOT communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter unless the lawyer has the consent of the other lawyer or is authorized by law or court order.
CRPC 4.2: very similar to MR 4.2.
Categories of Current and Former Employees Considered to be “Represented” for Purposes of a Corporation:
1. Persons who supervise, direct or regularly consult with the organization’s lawyer concerning the matter;
2. Persons who have authority to speak on behalf of the corporation with respect to the matter; and
3. Persons whose act or omission in connection with the matter may be imputed to the corporation for purposes of liability (employees who will testify on the merits of the current matter).
Witness Categories & Rules of Engagement:
1. Is the witness a lay witness? → If YES, then informal contact is OK if she wants to talk.
2. Is the witness a lay witness represented by counsel on this matter?  → If YES, the “no contact” rule applies and you must contact her lawyer to arrange to talk to her (usually through a noticed deposition).
3. Is the witness an expert witness? → If YES, the “no contact” rule applies and you must contact opposing counsel to talk to her (usually through a noticed deposition).
4. Is the witness a current employee who fits in one of the protected categories above?  → If YES, the “no contact” rule applies; you must contact her attorney to talk to her.
5. Is the witness a former employee who does NOT fit in one of the protected categories? → If YES, then informal contact is OK if the employee agrees to talk.
Model Rule 3.4 Fairness to Opposing Party and Counsel: a lawyer shall not falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law.
Comment [3] says “it is not improper to pay a witness’s expenses or to compensate an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay a lay witness a fee for testifying and that it is improper to pay an expert witness a contingent fee.
CRPC 3.4(d) Paying Witnesses: a member shall NOT directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:
· Expenses reasonably incurred by a witness in attending or testifying.
· Reasonable compensation to a witness for loss of time in attending or testifying.
· A reasonable fee for the professional services of an expert witness.
Note that this rule finds that it is perfectly proper to pay professional compensation to an expert witness, although neither an expert witness nor a lay witness may be paid contingent on the outcome of the case.
Puffing or Lying Rules:
Model Rule 4.1 Truthfulness in Statements to Others: In the course of representing a client a lawyer shall not knowingly:
(a) Make a false statement of material fact or law to a third person; or
(b) Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.
CRPC 4.1: generally the same as MR 4.1. 
Business and Professions Code § 6068: it is the duty of an attorney, in subsection (d), to use means consistent with the truth.
Puffing is permitted. 
· (ex) “Perhaps, but I think my client will do better than that.” This is sufficient (puffing).
· You don’t want to lie and say you are going to reject it. Make sure to take it out of a factual answer. Go from a representation to an opinion. 
Cases: 
· Lind v. Medevac, Inc.: An attorney may be sanctioned for engaging in contact with jurors that is likely to adversely influence the jurors in their present or future jury service.
· Matter of Vincenti: A lawyer is likely guilty of ethical violations if he uses aggressive, unnecessary, and disrespectful tactics and discourse in the course of representing his client.
Bias in the Profession
Model Rule 8.4(g): It is professional misconduct for a lawyer to engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these Rules.
Comment: [3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence in the legal profession and the legal system. Such discrimination includes harmful verbal or physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application of paragraph (g).
CRPC 8.4.1 Prohibited Discrimination, Harassment and Retaliation:
(a) In representing a client, or in terminating or refusing to accept the representation of any client, a lawyer shall NOT:
(1) unlawfully harass or unlawfully discriminate against persons on the basis of any protected characteristic; or
(2) unlawfully retaliate against persons.
(b) In relation to a law firm’s operations, a lawyer shall not:
(1) on the basis of any protected characteristic,
(i) unlawfully discriminate or knowingly permit unlawful discrimination;
(ii) unlawfully harass or knowingly permit the unlawful harassment of an employee, an applicant, an unpaid intern or volunteer, or a person providing services pursuant to a contract; or
(iii) unlawfully refuse to hire or employ a person, or refuse to select a person for a training program leading to employment, or bar or discharge a person from employment or from a training program leading to employment, or discriminate against a person in compensation or in terms, conditions, or privileges of employment; or
(2) unlawfully retaliate against persons.
For purposes of this rule:
· “protected characteristic” means race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender expression, sexual orientation, age, military and veteran status, or other category of discrimination prohibited by applicable law, whether the category is actual or perceived;
· “knowingly permit” means to fail to advocate corrective action where the lawyer knows of a discriminatory policy or practice that results in the unlawful discrimination or harassment prohibited by paragraph (b);
· “unlawfully” and “unlawful” shall be determined by reference to applicable state and federal statutes and decisions making unlawful discrimination or harassment in employment and in offering goods and services to the public; and
· “retaliate” means to take adverse action against a person because that person has (i) opposed, or (ii) pursued, participated in, or assisted any action alleging, any conduct prohibited by paragraphs (a)(1) or (b)(1) of this rule.
A lawyer who is the subject of a State Bar investigation or State Bar Court proceeding alleging a violation of this rule shall promptly notify the State Bar of any criminal, civil, or administrative action premised, whether in whole or part, on the same conduct that is the subject of the State Bar investigation or State Bar Court proceeding.
This rule shall not preclude a lawyer from:
(1) Representing a client alleged to have engaged in unlawful discrimination, harassment, or retaliation;
(2) Declining or withdrawing from a representation as required or permitted by rule 1.16; or
(3) Providing advice and engaging in advocacy as otherwise required or permitted by these rules and the State Bar Act.
Key Comments:
(1) Conduct that violates this rule undermines confidence in the legal profession and our legal system and is contrary to the fundamental principle that all people are created equal. A lawyer may not engage in such conduct through the acts of another. See rule 8.4(a). In relation to a law firm’s operations, this rule imposes on all law firm lawyers the responsibility to advocate corrective action to address known harassing or discriminatory conduct by the firm or any of its other lawyers or nonlawyer personnel. Law firm management and supervisorial lawyers retain their separate responsibility under rules 5.1 and 5.3.
(2) A lawyer does not violate paragraph (a) by referring to any particular status or group when the reference is relevant to factual or legal issues or arguments in the representation.
(3) A lawyer does not violate this rule by limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of underserved populations. A lawyer also does not violate this rule by otherwise restricting who will be accepted as clients for advocacy-based reasons, as required or permitted by these  rules or other law.
(4) This rule does not apply to conduct protected by the First Amendment to the United States Constitution or by Article I, § 2 of the California Constitution.
CJC Rule 2.3:
(A) A judge shall perform the duties of judicial office, including administrative duties, without bias or prejudice.
(B) A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, or engage in harassment, including but not limited to bias, prejudice, or harassment based upon race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, and shall not permit court staff, court officials, or others subject to the judge’s direction and control to do so.
(C) A judge shall require lawyers in proceedings before the court to refrain from manifesting bias or prejudice, or engaging in harassment, based upon attributes including but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, against parties, witnesses, lawyers, or others.
CJC Rule 2.12:
(A) A judge shall require court staff, court officials, and others subject to the judge’s direction and control to act in a manner consistent with the judge’s obligations under this Code.
(B) A judge with supervisory authority for the performance of other judges shall take reasonable measures to ensure that those judges properly discharge their judicial responsibilities, including the prompt disposition of matters before them.
CJC 3.6:
(A) A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual orientation.
(B) A judge shall not use the benefits or facilities of an organization if the judge knows or should know that the organization practices invidious discrimination on one or more of the bases identified in paragraph (A). A judge’s attendance at an event in a facility of an organization that the judge is not permitted to join is not a violation of this Rule when the judge’s attendance is an isolated event that could not reasonably be perceived as an endorsement of the organization’s practices.
COMMENTS to CJC 3.6:
(1) A judge’s public manifestation of approval of invidious discrimination on any basis gives rise to the appearance of impropriety and diminishes public confidence in the integrity and impartiality of the judiciary. A judge’s membership in an organization that practices invidious discrimination creates the perception that the judge’s impartiality is impaired.
(2) An organization is generally said to discriminate invidiously if it arbitrarily excludes from membership on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual orientation persons who would otherwise be eligible for admission. Whether an organization practices invidious discrimination is a complex question to which judges should be attentive. The answer cannot be determined from a mere examination of an organization’s current membership rolls, but rather, depends upon how the organization selects members, as well as other relevant factors, such as whether the organization is dedicated to the preservation of religious, ethnic, or cultural values of legitimate common interest to its members, or whether it is an intimate, purely private organization whose membership limitations could not constitutionally be prohibited.
Cases: 
· In the Matter of Monaghan: Race and gender based discrimination in the practice of law are prohibited under the rules of professional responsibility. 
· Monaghan engaged in a continuing harassment of Perry (black woman) for her alleged mispronunciation of the words “establish” and “especially.”
· In the Matter of Hammer: Age and sexual orientation-based discrimination in the practice of law are prohibited under the rules of professional responsibility.
· In re Complaint Under the Judicial Conduct & Disability Act: Judges who sexually harass staff commit judicial misconduct. 
· Judge Murguia gave preferential treatment and unwanted attention to female employees of the Judiciary in the form of sexually suggestive comments, inappropriate text messages, and excessive, non-work related contact, much of which occurred after work hours and often late at night. 
· Miller-El v. Dretke: If used to express stereotypical judgments about race, gender, religion, or national origin, peremptory challenges betray the jury’s democratic origins and undermine its representative function. 
· City of Seattle v. Erickson: The peremptory strike of a juror who is the only member of a cognizable racial group constitutes a prima facie showing of racial discrimination requiring a full Batson analysis by the trial court. 
· The TC must ask for race-neutral reasons from the striking party and then determine, based on the facts and surrounding circumstances, whether the strike was driven by racial animus. 
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​​Interviewing & Counseling
Ethical Duties Implicated in the Interviewing & Counseling Process:
· Establish the attorney client relationship formally.
· For contingency fee agreements and agreements in California over $1,000, memorialize the relationship in writing.
· Model Rule 1.14 Client With Diminished Capacity:
(a) When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.
(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6 [Duty of Confidentiality]. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests.
· Establish the scope of representation and the role of the lawyer and client in each: 
· Decisions made by the client:
· acceptance or rejection of settlement offers;
· a plea to be entered in a criminal case;
· waiver of a jury trial;
· whether to testify in a criminal case;
· whether to appeal.
· Decisions made by the lawyer: decisions involving procedure, tactics/strategy, such as:
· the type of lawsuit to file;
· the court in which to file it;
· whether to grant opposing counsel extensions of time;
· the scope of necessary discovery.
· Be competent and diligent in all tasks and keep a client fully informed of every significant step with prompt communication, including settlement offers.
· Avoid conflicting interests: 
· Fully advise the client regarding the full implications of courses of action or full disclosure in a conflict of interest situation or potential conflict of interest situation: 
· Conflicts must be identified early, disclosed to the client properly, and informed consent must be obtained when required.
· The duty of confidentiality;
· Setting reasonable attorney fees, contingent or hourly;
· Declining representation or withdrawing from representation when permissible or mandatory.
The Interviewing & Counseling Phases
Three (3) Phases:
1. Phase #1: Intake;
2. Phase #2: Initial Client Meeting & First Interview;
· This is the ungraded practice interview for the course. 
3. Phase #3: Follow-up Interview & Client Counseling.
· This is the graded final interview for the course.
Overview of the Interview & Client Process: good lawyers always want to
· Establish a professional and interpersonal relationship with a client, paying attention to the formalities of retaining the client if the employment is accepted or preparing a written letter of non-engagement promptly after the client leaves if the employment is not accepted;
· Obtain relevant information about a client’s problem in an effective and productive way;
· Be prepared to discuss the client’s problem(s) in terms of applicable law;
· Identify the various options for resolution of the client’s problem;
· Evaluate the risks, benefits and costs of each of the identified options while frequently soliciting client input;
· Help the client decide the course of action to be taken; and
· Implement the problem resolution strategy, explaining the tasks the lawyer will undertake, the tasks the client might undertake, and explain all applicable dates and deadlines.
If the case or client is not one you wish to retain, promptly draft and send a non-engagement letter.
Phase #1: Client Intake:
Initial Intake:
· Key Questions:
· Who will take the initial call? 
· Will you take all of your own calls? 
· Will your staff take and screen calls? 
· If you take your own calls, is there a downside to this approach, what is the upside?
· Downside: be careful not to trap yourself into an agreement by accident.
Intake Goals:
· Gather enough information to confirm the type of representation they are looking for and whether you do that type of work; 
· An initial phone conversation with the prospective client is not the time to hear the entire story or make the decision as to whether or not you will represent the client (unless of course you don’t practice in the legal area in which they are seeking representation).
· Determine potential conflicts;
· Determine whether the potential client is facing a deadline;
· Is there any critical information the client needs to protect him or her until the initial meeting with the attorney.
· (ex) Arraignment or other court appearance pending quickly?
· (ex) Statute of limitation pending that may run before the meeting?
· Schedule the meeting time.
Overview of Tasks & Objectives in Interviewing & Counseling
Phase #2: Tasks & Objectives:
1. Establish a professional and interpersonal relationship with your client;
2. Obtain information relevant to your client’s problem in an effective way;
3. Prepare yourself to discuss the client’s problem in terms of applicable law and the various options available for problem resolution. 
· Avoid a premature evaluation of your client’s problem if you still need to do research.
Phase #3: Tasks & Objectives:
4. Identify and analyze potential courses of action for your client to resolve the problem;
5. Advise your client of the courses of action, including the pros and cons of each, the risks and benefits of each, and the cost of each. 
· Frequently solicit client input.
6. Decide with your client on the course of action to be taken; 
· Arrive at a plan for problem resolution.
7. Prepare to implement the problem resolution strategy. 
· Explain what you will do, what you expect the client to do, and the applicable dates and deadlines by which it must be done.
Phase #2: Overview of the Interviewing & Counseling Process:
First Meeting Comprises Steps #1—3 from the Checklist:
1. Establish a professional and interpersonal relationship with your client;
· Establish rapport, trust and confidence with your client. Make your client comfortable—a comfortable client will offer information more freely.
· Discuss nature and scope of representation (including discussion of confidentiality).
· Discuss the division of responsibility between you and the client.
· Consider whether it is appropriate at the outset to discuss fees or eligibility for pro bono representation.
2. Obtain information relevant to your client’s problem in an effective way;
· Get a preliminary understanding of your client’s problem
· Is there any possible conflict of interest evident regarding a current client, a former client, multiple clients or business interests?
· If so, is it a curable conflict with disclosure and informed written consent?
· If not, advise your client of the conflict and refer them to a lawyer who can advise the client without a conflict.
· As you talk with your client, look for communication inhibitors and use facilitating techniques to improve the flow of information.
· Learn your client’s concerns and preferred outcome, and summarize them for your client.
· Get a complete timeline of events involved in your client’s problem, pinning down dates, documents and details;
· Use the appropriate form of questions;
· See “Funnel Approach to Questioning” on BS. 
· Start with the broad questions and then narrow your focus. 
· Make sure to plan and have the discipline to follow through with the plan. 
· Use facilitators such as empathy, active listening and recognition as appropriate;
· Develop a system in note-taking to indicate what subjects need further exploration;
· List and copy the documents the client brings to the meeting—keep no originals!
· List documents you still need from the client.
· Begin identifying legal theories that might apply to the problem, and ask questions to “flesh out” your legal theories;
· Does your client wish to add any other information?
3. Prepare yourself to discuss the client’s problem in terms of applicable law and the various options available for problem resolution. Avoid a premature evaluation of your client’s problem if:
· You still need to conduct further factual investigation.  
· If so, set a second meeting when you have completed the investigation.
· You still need to do legal research to provide an accurate and informative answer for your client. 
· If so, set a second meeting when you have completed your research.
NOTE: If you accept the employment, formalize the relationship with a retainer agreement. If you decline the employment, you will promptly draft a non-engagement letter, including within it all appropriate deadlines or statutes that may affect a client case.
Communication
The two (2) steps of communication are (1) observing and (2) reacting. 
Observing: communication inhibitors:
· Ego threat;
· I lied about what happened. It is a threat to my self-esteem to admit that I screwed up.
· Case threat;
· I didn’t tell my lawyer about the two glasses of wine before the auto accident.
· Role expectations or perceived irrelevance;
· If my lawyer doesn’t ask a specific question, maybe the information isn’t important. How do I know what to volunteer? Shouldn’t the lawyer know what to ask me?
· Etiquette or cultural barriers;
· It is extremely difficult for some clients to discuss things that happened to them especially if the matter involves intimate relationships. 
· In some cultures, discussing personal family matters with a stranger is very awkward. 
· Age, sex, social status and stereotypes may all inhibit communication
· Anxiety, Tension and Trauma;
· It is so difficult to relive the accident. 
· The pain in doing so makes it hard to discuss exactly what happened and when
· Greater need.
· Coming in with one problem, but maybe there is a bigger problem for them than the one they came to see you about. 
· (ex) I’m being evicted from my home. I’m much more concerned about being on the streets than I am with your questions about a possible defense! Can we talk about what my options are to keep me in my home a little longer?
Experts harp on the importance of body language and/or personal idiosyncrasies in a neurotypical person. For example, 70% of communication is through body language. 
· Fingers covering the mouth often convey hidden thoughts of “you’re talking too much” to the speaker.
· Fingers touching the nose indicate cynicism or disbelief.
· “Steepling” of the hands usually indicates a confident speaker.
· Stroking of the chin often indicates interest and concentration on the part of the speaker.
· Confident decision makers usually take up plenty of desk space and keep their hands very visible. 
· They usually will not sit with their back to a door—they prefer to watch who is coming and going.
· Nervous or insecure people often touch themselves more by pressing hands together or crossing their arms. 
· An uncomfortable person is likely to cross his or her ankles and tuck them under a chair.
· Leaning forward when speaking usually conveys eagerness.
· An intimidated person will take up as little space as possible, hold the arms close to the body, may keep hands hidden under the table and will probably fidget excessively.
· Lying is often associated with a high level of movement by the liar. 
· Lying usually causes people to secrete adrenaline, resulting often in lots of lip-licking, lip-biting, excessive swallowing or pupil dilation. 
· Many body linguists suggest that a liar will turn the lower body or feet toward an open door or window, suggesting that the liar, if found out, is ready for an escape.
Reacting:
Asking Questions: “Funnel Approach”
Communication Facilitators:
· Empathetic understanding;
· Putting yourself in the other person’s shoes; 
· Identifying with that person’s experiences and feelings and expressing it, if appropriate.
· Non-judgmental listening;
· We all gravitate more to empathetic, non-judgmental listeners. 
· We provide them with much more information because they “hear” us non-judgmentally
· Recognition and extrinsic reward;
· We all work a little harder when recognized for our work. 
· Phrases like “You’re doing fine” or “I know that was difficult to discuss” or “I would have felt exactly the same way” encourages the client to participate. 
· Direct, sincere feedback promotes cooperation.
· Altruistic appeal;
· If I know why the information you are asking me to provide is important, I’m much more likely to provide it.
· Reflective statements (active listening);
· A reflective or reactive statement involving empathy or recognition of the client’s feelings. 
· It lets the client know they have been heard and that you understand, such as
· “That must have been terrible for you. I’m so sorry;” or
· “I can hear how disappointed you were. I would have felt the same way.”
· Active listening demonstrates comprehension, empathy and understanding.
· “Mirroring” in active listening;
· Letting the client know they have been heard accurately when their thoughts are “mirrored” back to them, such as
· (ex) “So I hear that you are concerned about what this matter will cost you in legal fees, how long it might take to resolve, and that you hope you can resolve it without having to file a lawsuit. Am I right so far?”
· Your client will either “verify” or “clarify”—he/she will either say “Yes, you are correct,” or will say “Yes, but I’m really hoping you can resolve this without a major expense or a lot of time.” 
Phase #2: Seven Stages of the Initial Interview:
1. Beginning the Interview;
· Greeting the client and making them feel comfortable.
· Discovering why they are here and how they found you.
2. Describing the Problem;
· What is the problem, why are you here?
3. Discovering the Client’s Goals and Concerns;
· What would you like to see happen with this problem?
· What are your main concerns?
[Stages 1-3 are not sufficient to gain more detailed information, but we are not concerned about details in the early moments of our meeting with the client].
[Stages 1-3 are critical to find out from the client how they would like the problem resolved—be sure and explore for not only the resolution, but the social or other concerns the client may have].
[Stages 1-3 give the lawyer a clear idea of the client’s concerns and the client’s idea of what a sensible resolution would be to her (the role of the mirroring response is extremely helpful). A summary of the client’s goals with the mirroring response shows the client that the lawyer has heard and understands the client].
4. Getting More Information About What Happened (Telling the Story in Detail);
· Establish a step by step account of how the problem occurred, from the beginning of the story,
· Say: “OK, now I’d like to go back and explore every detail of your problem, starting at the beginning. Don’t be afraid to go into as much detail as you’d like.”
· Ask open ended questions.
· (ex) “Tell me more about?” And “What happened next?”—to gather as much information as possible. 
· Ask a few clarifying questions along the way to keep the information flow, but know that the lawyer/client will return later to ask follow up questions to fill in the gaps.
· Use communication facilitators such as praise, recognition, empathetic listening, and exhausting the client's recollection with narrower and narrower questions as the chronology progresses.
5. Filling in the Gaps—Probing for More;
· Go back to fill in some gaps in information—more closed questions and yes/no questions will help elicit more detailed information.
· Ask about documents that may exist or the existence of other witnesses.
6. Evaluating the Case;
· Explain what will happen next and what each party will do.  
· For example, the lawyer will review documents, prepare a retainer agreement, etc. and the client will return with canceled checks and a copy of a contract identified as important in the interview.  
· The next meeting date is specified, or the date of the next type of action is specified.
· Indication of the probable outcome or the strength of the case, or some indication as to what can be done.
· But avoid premature diagnosis (jumping the gun). If you don't have necessary data to make a prediction, then tell the client you can't assess the case until the client returns with more documentation, or tell the client you want to review all documentation provided thus far to provide a careful analysis.
7. Ending the Interview.
· Don’t leave a “dangling” client.
· We want our lawyer to formalize the attorney client relationship. 
· The lawyer should provide the client with a copy of the retainer agreement and discuss it, including a discussion of the fee arrangement.  
· The client may wish to sign it there, or return with it—if so, the date upon which the client will make a decision is clarified.
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Interviewing & Counseling (continued)
Phase #1: Intake/Screening Interview
Phase #2: Initial Interview
· Usually this is the first in-person meeting with client 
This covers parts 1—3 on the “Comprehensive Checklist.”
· This is the Practice Interview and Counseling in class. 
· See the “Interviewing & Counseling Process Checklist.”
Make sure to ask the client if they have a clear view of their objectives before entering a deep dive of the facts/story. 
· Part of an attorney’s job is to raise potential goals and objectives that the client may not have thought of. 
If you have any questions about the fact pattern, make sure to ask or clarify. 
Regarding fee agreements, make sure it is clear that as an attorney, you really can’t do much more on the case until the client signs the agreement. 
· The initial meeting is free. 
Phase #3: Follow-up Interview & Counseling
· Usually, this is the second in-person meeting with the client.
This covers parts 4—7 on the “Comprehensive Checklist.”
· This is the part of the final interview. 
Counseling—Comprehensive Checklist Detail: 
Tasks 4—7:
· Identify potential solutions for your client;
· Present them to your client, with the pros and cons of each;
· Arrive at a plan; and 
· Implement the plan.
Task #4: Identify and analyze potential courses of action for your client and evaluate the risks and costs involved.
· Identify courses of action that will meet your client’s objectives;
· Think through the pros and cons of each, legal and non-legal;
· Think through the proposed courses of action for your client in light of the risks and costs involved in each.
Task #5: Advise your client of the potential courses of action, including the risks, benefits and costs of each course of action, frequently soliciting client input.
· Lay out the options for your client in an organized manner. 
· Clients usually prefer the simplest options first and then proceed to the more complex options, such as litigation.
· Present options in terms understandable to the client, avoiding “legalese.”
· Analyze the consequences, good and bad, of each option.
· Recognize and discuss non-legal consequences of an option.
· Use appropriate probing questions where useful to elicit information from your client about options, or the preference of one option over another
· Be prepared to give your client some idea regarding the success of an option;
· Be prepared to discuss the cost of each option;
· Will an “options chart” assist the client to sort out the options or discuss them with another person later?
Task #6: Decide with your client on the course of action to be taken → arrive at a plan for problem resolution.
· Assist the client in identifying an appropriate solution that meets the goals and concerns of the client.
· If the client is not prepared to make a decision in the consultation meeting, agree upon a date for a decision.
Task #7: Prepare to implement the problem resolution strategy. Explain your role, the client’s role and provide all applicable dates and deadlines.
· What are your tasks in the next few days or weeks to implement the case strategy? E.g.:
· Draft a letter to “feel out” the attitudes of the opposing party?
· Begin looking for a mediator or arbitrator?
· Draft a contract or other transactional document?
· Draft a lawsuit?
· What does the client need to do, if anything?
· Memorialize the lawyer-client relationship by signing a retainer agreement.
· Are you clear on the scope of representation? 
· Do you need to limit it in the retainer agreement?
· Discuss all fees and costs of the representation
· Is this a contingency case? Does your client understand what that is?
· Is this an hourly case? Is an advance retainer required? If so, by when?
· Explain that you will be consulting with your client throughout the process of implementing the course of action or case strategy.
· Memorialize all of the information pertinent to the meeting with your client in a follow-up client letter
Tasks #4—7 are broken into five different stages:
1. Summarize client’s factual and legal situation;
· Ask final gap filling and confirming questions. 
2. Refine and clarify client’s objectives;
3. Identify potential options for achieving your client’s objectives;
4. Present and Discuss the Pros & Cons of each option;
· Make a chart of Pros and Cons to share:
· Legal Pros & Cons:
· Legal ramifications and how the case will be viewed by trier of fact;
· Percentage of Likelihood of Success.
· Non-Legal Pros & Cons:
· Financial/Economic Interests;
· Social Interests;
· Psychological Interests;
· Moral and Ideological Interests
5. Helping the client decide what to do.
Alternatives in Litigated Cases
Civil Checklist:
I. Before a Lawsuit is Filed:
· Take no action or wait;
· Informal investigation or negotiation;
· Draft and send a lawyer letter to “sound out” the other side and propose a solution.
· Mediation (Will both parties agree?);
· An information proceeding involving a neutral 3rd party to explore common grounds for settlement. Lawyers are not usually involved, but can be;
· Trained mediators usually cost $300-500, although more experienced mediators may cost up to $800 or more per hour;
· Most mediations take 3-4 hours, depending on complexity.
· Successful mediations usually result in a written settlement agreement;
· Mediators can be contacted through mediation associations.
· Arbitration: A more formal proceeding, usually handled by the lawyers for the parties.
· Is sort of a “mini-trial” requiring the lawyers or parties to present the case and evidence to a trained arbitrator;
· Arbitrators are usually trained lawyers or retired judges;
· Selecting an arbitrator is usually done with the agreement of both parties or their lawyers;
· Arbitration can be binding (the rule of the arbitrator is final) or non-binding (the parties can start all over in court). 
· Most lawyers do not agree to binding arbitration unless it is ordered by a court.
· Some matters involve contract clauses requiring arbitration before the filing of a lawsuit
· Parties can ALWAYS agree to go to arbitration, either before a lawsuit is filed or after;
· Arbitrators can cost around $300-500 per hour or more.
· The average arbitration lasts three days.
· Settlement Agreement
· At any time, parties can simply sit down, arrive at an agreement, and draft terms to resolve the matter.
II. After a Civil Lawsuit is Filed: 
1. If both parties agree, mediation can occur at any time after a lawsuit is filed.
2. If both parties agree, arbitration can occur any time after a lawsuit is filed.
3. Some courts will order a case to arbitration.
4. Some courts will order a case to mediation (e.g., family law cases involving spousal support, custody or child support).
5. In EVERY case, a judge will order a mandatory settlement meeting prior to trial, at which both lawyers and clients must attend.
6. The parties can always agree to settle a case at ANY stage of the proceedings during litigation.
7. Absent settlement, the case goes to trial. 
· In Los Angeles, a case used to take from 12-24 months to get a trial date; now, with furlough days and court closures, most lawyers don’t expect to get to trial for three or more years. 
· The average civil trial takes 5-7 business days. Trials are expensive, stressful and unpredictable. Each party pays its own costs and attorneys fees.
8. Parties can get to trial more quickly by agreeing to hire a private judge.
· Private trials can take place anywhere, including a hotel. 
· Private trials can also take place in a regular courtroom, if preferred.
· Private judges are ALWAYS retired judges.
· Private judges may charge up to $5,000 per day for their services.
· Both parties have to agree to hire a private judge and both parties have to agree on the judge.
· A judgment from a private judge is just as valid as a judgment from a regular civil judge.
The Criminal Case:
· Before a case is filed → Office conference or informal resolution.
· After client is charged:
· Plead guilty or no contest;
· Plea bargain to a lesser offense;
· Go to trial.
· If you win, charges are dismissed.  
· If you lose, the client is convicted, and the judge proceeds to sentencing.  
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Date: 10/31/2022
Class: 9
Topic: 
Assigned Reading(s): 
Cases:
Interview Phases
Part I: Intake Interview
Part II: Initial Interview:  
· See Parts I—III on the Checklist.
· This is what we did for our practice interview.
Counseling Phase (Second Meeting): See Parts IV—VII on the Checklist. 
· This is the graded interview. 
Tasks include: 
1. Summarize client’s factual and legal situation,
· Ask final gap filling questions;
· Ask confirming questions. 
· (ex) “We noticed XYZ and had a couple follow-up questions on the matter.” 
· Perhaps end with “Is there anything else that you spoke with my partner about?” 
2. Refine and clarify the client’s objectives;
· Get the client to confirm their objectives and ask them if they have any other objectives. 
3. Identify potential options for achieving your client’s objectives;
· Systematically explain these options. 
4. Present and Discuss the Pros and Cons of each option (See H&C Chapter 5). Make a chart of Pros and Cons to share with the client. 
· Legal Pros & Cons:
· Legal ramifications and how the case will be viewed by trier of fact;
· Percentage of Likelihood of Success.
· Non-Legal Pros & Cons
· Financial/Economic Interests;
· Social Interests;
· Psychological Interests;
· Moral and Ideological Interests.
5. Help the client decide what to do. 
· This will probably take place between the half-way point and the end of the interview. 
· If they don’t know what to do, revisit their objectives with them. 
· This may illuminate an option they should use.
· Be creative—they don’t have to try one option. They could also try one option at a time. 
Overview of the Interviewing & Counseling Process in Detail
At this point, we have completed steps 1—3 (Initial Interview) and are ready to move on to Steps 4—7 (Counseling Interview):
· Identify potential solutions for your client;
· Present the solutions to your client (with the pros and cons of each);
· Arrive at a plan and 
· Implement the plan.
Let’s look at these steps in detail:
Step 4: Identify and analyze potential courses of action for your client and evaluate the risks and costs involved.
· Identify courses of action that will meet your client’s objectives;
· Think through the pros and cons of each option (both legal and non-legal ramifications);
· Think through the proposed courses of action for your client in light of the risks and costs involved in each.
Step 5: Advise your client of the potential courses of action, including the risks, benefits, and costs of each course of action, frequently soliciting client input. 
· Lay out the options for your client in an organized manner. Clients usually prefer the simplest options first and then proceed to the more complex options, such as litigation.
· Present options in terms understandable to the client, avoiding “legalese.”
· Analyze the consequences, good and bad, of each option.
· Recognize and discuss non-legal consequences of an option.
· Use appropriate probing questions where useful to elicit information from your client about options, or the preference of one option over another;
· Especially useful when the client seems stuck. 
· (ex) “In order for us to move forward, we need to decide ___.” 
· Be prepared to give your client some idea regarding the success of an option;
· Be prepared to discuss the cost of each option;
· Here, we are discussing fees. 
· Perhaps a retainer; or 
· Contingency fees: essentially, fees are contingent on the outcome.
· We keep track of all the money that we spend (the costs) and write them down in a ledger. If it turns out you will receive a favorable settlement, we take the costs out of that settlement and then take % of the remaining settlement. We work really hard to make sure you are whole and the money we take doesn’t affect that. If we don’t win, we just look to you to pay the expenses—we try to keep this as low as possible. This doesn’t happen until the matter is over.” 
· We have so much ground to cover in this interview that we should just save this part for the end. 
· Will an “options chart” assist the client to sort out the options or discuss them with another person later?
Step 6: Decide with your client on the course of action to be taken—arrive at a plan for problem resolution.
· Assist the client in identifying an appropriate solution that meets the goals and concerns of the client;
· If the client is not prepared to make a decision in the consultation meeting, agree upon a date for a decision.
Step 7: Prepare to implement the problem resolution strategy. Explain your role, the client’s role, and provide all applicable dates and deadlines.
· What are your tasks in the next few days or weeks to implement the case strategy? For example: 
· Draft a letter to “feel out” the attitudes of the opposing party?
· Begin looking for a mediator or arbitrator? 
· Draft a contract or other transactional document?
· Draft a lawsuit?
· What does the client need to do, if anything?
· What are the steps pursuant to that option?
· Memorialize the lawyer-client relationship by signing a retainer agreement;
· Are you clear on the scope of representation? Do you need to limit it in the retainer agreement?
· Discuss all fees and costs of the representation
· Is this a contingency case? Does your client understand what that is?
· Is this an hourly case? Is an advance retainer required? If so, by when?
· Explain that you will be consulting with your client throughout the process of implementing the course of action or case strategy;
· Memorialize all of the information pertinent to the meeting with your client in a follow-up client letter.
Basic Options:
· Accept the settlement offer;
· Reject this settlement offer and wait; 
· A better offer may come in on the eve of trial.
· Mediate;
· Arbitrate;
· Propose a counter offer;
· Take it to trial.
Alternatives in Litigated Cases (Civil Checklist):
I. Before a Lawsuit is Filed:
· Take no action or wait;
· Informal investigation or negotiation;
· Draft and send a lawyer letter to “sound out” the other side and propose a solution.
· Mediation → will both parties agree?
· An information proceeding involving a neutral 3rd party to explore common grounds for settlement. 
· Lawyers are not usually involved, but they can be.
· Lawyers are generally present to answer/ask questions. 
· Trained mediators usually cost $500-800 per session, although more experienced mediators may cost up to $800 or more per hour.
· Most mediations take 3-4 hours, depending on the complexity.
· Successful mediations usually result in a written settlement agreement;
· Mediators can be contacted through mediation associations.
· Both sides take home something. 
· A good idea is to find a mediator that specializes in that specific practice area. 
· Arbitration;
· A more formal proceeding, usually handled by the lawyers for the parties;
· Is sort of a “mini-trial” requiring the lawyers or parties to present the case and evidence to a trained arbitrator;
· Arbitrators are usually trained lawyers or retired judges;
· Selecting an arbitrator is usually done with the agreement of both parties or their lawyers;
· Arbitration can be binding (the rule of the arbitrator is final) or non-binding (the parties can start all over in court). 
· Most lawyers do not agree to binding arbitration unless it is ordered by a court;
· Some matters involve contract clauses requiring arbitration before the filing of a lawsuit;
· Parties can ALWAYS agree to go to arbitration, either before a lawsuit is filed or after;
· Arbitrators can cost around $500 to $1000 per hour or more. 
· The average arbitration lasts three days.
· Much faster than a regular trial—it moves as quickly as the parties need it to move. 
· Settlement Agreement: At any time, parties can simply sit down, arrive at an agreement, and draft terms to resolve the matter.
II. After a Civil Lawsuit is Filed:
1. If BOTH parties agree, mediation can occur at any time after a lawsuit is filed. 
2. If both parties agree, arbitration can occur any time after a lawsuit is filed;
3. Some courts will order a case to arbitration;
4. Some courts will order a case to mediation (e.g., family law cases involving spousal support, custody or child support);
5. In EVERY case, a judge will order a mandatory settlement meeting prior to trial, at which both lawyers and clients must attend;
6. The parties can always agree to settle a case at any stage of the proceedings during litigation;
7. Absent settlement, the case goes to trial. 
· In Los Angeles, a case used to take from 12-24 months to get a trial date; now, with court closures and backlogs, most lawyers don’t expect to get to trial for three or more years. The average civil trial takes 5-7 business days. Trials are expensive, stressful and unpredictable.
Final Counseling Interview (40 Minute) Guidelines & Topic Checklist (By the Minute)
Minutes 1—3: Introduction
· Introduction/Greeting/Small Talk;
· Remind them about Confidentiality issues, note-taking and possible interruptions.
Minutes 3—15: Fact Development & Confirmation of Goals
· Summarize client’s factual and legal situation;
· Ask final gap filling questions which are not clear in the materials;
· Ask for documents;
· Ask confirming questions;
· Refine and clarify client’s objectives.
Minutes 15—25: Exploring Options
· Identify potential options for achieving your client’s objectives;
· Present and Discuss the Pros and Cons of each option in detail,
· And make a chart/worksheet of Pros and Cons to share with the client.
· Legal Pros & Cons:
· Legal ramifications and how the case will be viewed by trier of fact;
· Percentage of Likelihood of Success
· Non-Legal Pros & Cons:
· Financial/Economic Interests
· Social Interests
· Psychological Interests
· Moral and Ideological Interests
Minutes 25—35: Choosing a Course of Action & Implementation Plan
· Ask the client questions to help them weigh options and decide what to do;
· Assist the client in identifying an appropriate solution that meets the goals and concerns of the client;
· If the client is not prepared to make a decision in the consultation meeting, agree upon a date for a decision.
· What are your tasks in the next few days or weeks to implement the case strategy? For example:
· Draft a letter to “feel out” the attitudes of the opposing party?
· Begin looking for a mediator or arbitrator?
· Draft a contract or other transactional document?
· Draft a lawsuit?
Minutes 35—40: Closing
· Explain the next steps in process;
· Fees/Retention issues and conclude.
_____________________________________________________________
