I. INTRODUCTION
a. The Participants in the Criminal Justice System
i. Defendants

ii. Defense Counsel

iii. Prosecutors

iv. Victims

v. Police and Other Law Enforcement Officers

vi. Magistrates and Judges

vii. Jurors

viii. Corrections Officials

ix. Public

x. Media

b. Stages of the Criminal Justice Process
i. Pre-Arrest Investigation
ii. Arrest

iii. Filing the Complaint

iv. Gerstein Review
v. First Appearance/Arraignment on Complaint
vi. Grand Jury or Preliminary Hearing
vii. Arraignment on Indictment or Information
viii. Discovery
ix. Pretrial Motions

x. Plea Bargaining and Guilty Pleas
xi. Trial

xii. Sentencing

xiii. Appeals and Habeas Corpus

c. The Purpose of Procedural Rules

i. Powell v. Alabama
II. 4TH AMENDMENT
a. “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
b. ANALYSIS FRAMEWORK: WARRANTLESS SEARCHES/SEIZURES (Use for each action / each event of search/seizure)
1. Was there state action?
2. * Does the action constitute a “search” or “seizure?”

3. Was the search/seizure of something protected by the 4th Amendment? (i.e., did they search person, property, papers, or effects?)
4. * Did the search seizure violate the 4th Amendment? (Was the search unreasonable?)

5. * What are the remedies for the violation?
Big Picture Question: Does the action constitute a “search or seizure?”

c. What is a Search?
i. Generally

1. General Rule—Police cannot search where a person has a reasonable expectation of privacy.  (Katz v. U.S.)
a. Public Exposure—A person has no reasonable expectation of privacy in that which the person knowingly exposes to the public.  (Katz v. U.S.)
b. Concerns: Balancing law enforcement’s interests against personal privacy
2. Katz Test: Search/Reasonable expectation of privacy = (1) A person holds a subjective expectation of privacy in a person, place, or effect + (2) Society is prepared to recognize that expectation as reasonable (Katz v. U.S.)
a. Key Facts
i. Police taped an electronic hearing device outside a phone booth
ii. Katz walked into the phone booth, paid the toll, and completed a call
iii. The police listened to Katz (could only hear Katz’s side) and arrested him for transmitting gambling info across state lines
b. Reasoning
iv. When Katz closed the door and paid the toll, he expected to have a private conversation
v. Physical trespass unnecessary
vi. Society recognizes private spaces in public areas
3. Jones Test: Search = (1) Police physically trespass + (2) Police’s objective is to gather information (Jones v. U.S.)
a. Key Facts
vii. Police placed a GPS tracking device on Jones’s car
viii. Police obtained over 2,000 pages of information over 28 days
ix. Police used Jones’s location information to charge him and others with conspiracy to distribute and possess with intent to distribute 4 kilos of cocaine
b. Reasoning
x. Distinguishes Katz as applying to intangible property only
xi. Physical trespass was the type of search the Founders envisioned
c. Alito’s Dissent
xii. Mosaic Theory—Mosaic theory looks at all the value of the police’s actions together as opposed to in isolation.
1. ( Here, Alito takes issue with the police’s prolonged observation period and thinks the long timeframe converts the police’s actions into a search.
ii. Katz REOP Cases
iii. Open Fields – No REOP in an open field / Not a Katz search
1. Open Field Doctrine—Open fields are not property subject to 4th Amendment protection, EXCEPT for open fields in the curtilage.  (  A person has no reasonable expectation in the activities occurring in an open field (e.g., agriculture), even on private property and even if the property is not visible from a public street (if it’s visible from the air).
i. Curtilage—The curtilage refers to the area immediately surrounding the home.  
1. TEST: Courts use the following factors to determine whether an area qualifies as the curtilage:
a. (1) Proximity to house area
b. (2) Whether the area is within the same enclosure as the house (e.g., is the area at issue enclosed by the same fence as the house?)
c. (3) The nature of uses to which the area is put
d. (4) Steps undertaken to protect the area from observation
a. Includes Private Property: Includes open fields located on private property
i. EXAMPLE: Oliver v. United States
1. Police suspected Oliver grew marijuana on his farm. Narcotics agents took footpath past Oliver’s “No Trespassing” sign on his locked gate, passed a barn and camper, heard someone yell, “No hunting is allowed, come back here.” Walked about a mile into the property. Found an open field of marijuana. Held: Not a search b/c no REOP in an open field. Open field is NOT a person, home, or effect. Anyone can fly over the field and see in.
b. High Burden: It is nearly impossible for a homeowner to get around this rule
i. EXAMPLE: United States v. Dunn.

1. Police suspected Dunn of manufacturing drugs. Dunn’s property was protected by a perimeter fence.  He then erected several barbed wire fences inside the perimeter fence, including one around his ranch house.  He also erected a waist-high wooden fence around his barn. Police entered Dunn’s property, crossing multiple fences, and shined a light into the barn (but didn’t enter it). Police saw and heard motors, which they suspected manufactured drugs. Police arrested Dunn. Held: Not a search b/c no REOP. The police peeked into Dunn’s bar from an open field. Erecting fences does not create a constitutionally protected privacy interest.
iv. Aerial Surveillance – No REOP / not a search
1. Aerial Searches—A person has no reasonable expectation of privacy in remaining free from non-intrusive observation from the airspace, EVEN in the home’s curtilage.
a. EXAMPLE: California v. Ciraolo.
ii. Police suspected Ciraolo of growing marijuana. Ciraolo had two fences around his backyard, over which Police cannot see. Police got a jet, rode over Ciraolo’s property, and saw marijuana from 1,000 ft. Held: Not a search b/c no REOP in remaining free from air observation. 4th Amendment doesn’t require officers to shield their eyes when passing homes.  The officer was lawfully in public airspace ( Any member of the public could see it ( No reasonable expectation of privacy in things knowingly exposed to the public.
b. EXAMPLE: Florida v. Riley.
i. Held: Not a search

ii. Facts
1. Police suspected Riley of growing marijuana

2. Riley enclosed his backyard greenhouse on two sides, and his mobile home and outer fence enclosed the other two sides
3. Police obtained a helicopter, flew 400 ft above Riley’s backyard, and spotted marijuana through a gap in the enclosures
iii. Reasoning

1. Riley’s shoddy enclosure exposed his greenhouse to air surveillance
2. The officer was lawfully in public airspace ( Any member of the public could see it ( No reasonable expectation of privacy in things knowingly exposed to the public

2. Points of Contention (Comparing majority to dissents)
c. Lawfulness of police presence in airspace (i.e., could members of the public occupy that same space?)
d. Frequency with which members of the public fly over the area
iv. Burden on the defendant to prove the public doesn’t fly over
e. Non-intrusiveness of aerial observation
v. Thermal Imaging – Yes REOP in the home / Yes search
1. Surveillance by Thermal Imaging—It constitutes a search for the police to use thermal imaging equipment, not in general use, to obtain information about a person’s home, EVEN IF the surveillance is otherwise non-intrusive.  (Kyllo v. United States)
a. EXAMPLE: Kyllo v. United States.
i. The police sat in a car on a public road. The suspected Kyllo of growing marijuana in his home. They obtained an “off the wall” thermal scanner that detected heat coming off walls. It did not penetrate the wall. The police pointed the scanner at Kyllo’s home and discovered his garage’s walls were hotter than any other area in his home or in his housing complex. The police obtained a search warrant and found Kyllo was growing weed in his garage. Held: Yes a search. The home occupies a special place in 4th Amendment jurisprudence. The police obtained information about the home’s interior without a warrant. The police used a sensory enhancing device to obtain information they otherwise could not know. The technology was not in general use, so the public could not obtain this same information.
2. Points of Contention (Comparing majority to dissents)
a. Whether the device monitors “through the wall” or “off the wall” heat
i. “Through the wall” imaging is a physical invasion, whereas “off the wall” heat merely gauges a wall’s temperature
b. Visual observation typically not a search
c. Heat is not private/intimate information
d. Homeowner allowed the heat to escape (same with smells, noises, etc.)
e. Police can obtain the same information lawfully by other means, such as by watching whether water on a rainy day evaporates faster on that part of the house
vi. Trash Searches—No REOP in trash
1. Trash Searches—A person has no reasonable expectation of privacy in the trash they put out for public disposal.  (California v. Greenwood.)
a. Rationale: While on a public street, anyone can rifle through the trash
b. EXAMPLE: CA v. Greenwood.

i. The police suspected Greenwood of dealing drugs from his home. They asked Greenwood’s trash collector to set aside Greenwood’s trash, and the collector agreed. The police then searched through Greenwood’s trash, finding lots of ziplock bags and other items associated with drug paraphernalia. The police obtained a warrant and arrested Greenwood. Held: Not a search. People have no reasonable expectation of privacy in that which they expose to the public. Strangers could take the trash if they wanted.
vii. Observing and Monitoring Public Behavior—No REOP in info shared with 3rd parties
1. Third Party Doctrine (Extremely broad)—A person has no reasonable expectation of privacy in the information they share with a third party (even if the third party promises not to disclose it).
a. EXAMPLE: U.S. v. White.
i. Friend wore a wire for the police. Friend visited White, and White disclosed illegal activity. Held: No REOP in the information shared with the friend. White “consented” to his friend entering his home. White assumed the risk of a “false friend.”
a. EXAMPLE: Smith v. Maryland.
i. Smith robbed a doctor, then proceeded to harass her by telephone and repeatedly drove by her home slowly. The doctor ID’d Smith’s vehicle, and the police placed a pen register at Smith’s telephone carrier’s office. Police found Smith dialed the doctor’s number, and his calls coincided with the robber’s harassing calls. Held: Pen register not a search b/c no REOP in the information shared with the telephone company (a third party). No subjective expectation of privacy in numbers dialed ( People necessarily share numbers with telephone company to complete their calls and for billing. No objective expectation of privacy / society not prepared to recognize privacy here ( Smith voluntarily divulged the phone number.
2. Obtaining CSLI—A person has a reasonable expectation of privacy in the record of his/her movements as captured by his/her cell phone through cell-site location information (“CSLI”).  (Carpenter v. United States.)
a. EXAMPLE: Carpenter v. United States.

i. The police suspected Carpenter of participating in multiple robberies across different states. They obtained a court order for Carpenter’s cell phone records from his telephone carrier. The police obtained 129 days’ worth of location information for Carpenter. The police used this information to prosecute Carpenter for robbery. Carpenter challenged this use as an improper search. Held: It is a search for the government to obtain and use CSLI to find a person’s movements. Location data holds the privacies of life, and people do not surrender their 4th Amendment rights by entering the public sphere. The data here was automatically collected by Carpenter’s cell phone when it connected to a nearby cell tower. Allowing the police to use the location data would result in “tireless and absolute surveillance.”
b. CSLI—Cell phones constantly and automatically seek connection to cell-sites, which necessarily connect the phone to the cellular network.  When a cell phone connects to a cell-site, it produces cell-site location information and provides a general area in which a person is located.
c. Rationale
i. Distinguish from Jones—more invasive b/c people bring cell phones everywhere, and in comparison, car has limited path
ii. *Distinguish from Smith/Third Party Doctrine—unlike Smith, cell phone users do not “voluntarily” share information; rather, the cell phone picks it up automatically, and cell phones are “indispensable” to modern society
iii. Court worried about sheer quantity of information obtained through CSLI (“tireless and absolute surveillance”)
iv. Court concerned that police can simply look back at CSLI without needing to undertake present or future measures to surveil a person
viii. Contraband-Sniffing Dogs – Not a search
1. General Rule—The police do NOT conduct a search when they use a drug sniffing dog because (1) a person has no reasonable expectation of privacy in contraband, (2) the sniff is not physically intrusive, and (3) the dog narrowly sniffs/alerts to contraband. (U.S. v. Place)
a. Luggage—Not a search to sniff luggage (U.S. v. Place)
b. Car—Not a search to sniff cars
i. EXAMPLE: Illinois v. Caballes.
1. Cops stopped Caballes for speeding. While the officer checked Caballes’s info, another officer walked the dog around Caballes’s car. The dog alerted, and the police found marijuana in Caballes’s trunk. Held: Not a search. This is like Kyllo b/c using sensory enhancing technology. This is NOT like Kyllo b/c the dog only alerts to drugs, whereas thermal imaging sees everything (even the lady having her evening sauna).
ii. EXAMPLE: Rodriguez v. United States.

1. Cops stopped Rodriguez for driving on freeway shoulder. The officer checked Rodriguez’s info, called for backup, and returned Rodriguez’s documents. Once backup arrived, the officer walked a drug dog around Rodriguez’s car. The dog alerted, and the officers found meth. Held: Not a search (but suppress evidence b/c fruit of unlawful seizure).  For the purposes of determining whether police conduct was a search, it does not matter whether the police walked the dog during or after the stop.
c. QUESTIONS FROM LAPP
iii. How do we reconcile Caballes and Katz? Why no REOP in contraband, but REOP in illegally transmitting gambling information?
1. It’s not about the illegal “stuff.”
iv. How do we reconcile Katz and Ciraolo, Riley, and Kyllo? Why no REOP in contraband in luggage or car, but REOP when growing drugs at home?
1. Home has a special place in 4th Amendment jurisprudence (or so the Supreme Court 
2. EXCEPTION: The Home—The police’s use of a contraband-sniffing dog around a home’s curtilage constitutes a search subject to the 4th Amendment.
a. EXAMPLE: Florida v. Jardines.

i. Police suspected Jardines of growing marijuana. Police brought a drug dog to Jardines’s house and let it sniff around the front yard and porch. The dog alerted at Jardines’s front door. Held: Yes search. This was a Jones search: trespass + gather info. Police conduct exceed implied license by bringing a drug sniffing dog onto the property (public has an implied license to enter someone’s property for the limited purpose of knocking) ( No one has an implied license to bring a drug sniffing dog onto anyone’s property.
b. QUESTION: Does this rule apply to all people equally? 

i. No b/c some people don’t have curtilages!
ix. FACTS THAT MATTER REGARDING SEARCH
1. What a person knowingly exposes to the public, even if the person has no choice (Kyllo, Greenwood, etc)
2. What a person conveys to a third party (Smith v. Maryland, Carpenter)
3. Use of sensory enhancing technology (Kyllo, Carpenter, Jones, Place/Caballes/Rodriguez)
4. Nature of information obtained (Smith, Carpenter, Place/Caballes/Rodriguez)
5. Nature of intrusion (Kyllo v. Ciraolo/Riley v. Place/Caballes/Rodriguez v. Jardines)
6. Location (Oliver v. Ciraolo/Riley v. Place/Caballes/Rodriguez v. Jardines)
d. When Is a Person Seized? [Give both Mendenhall & Hodari D. rules]
i. Concerns: Balancing law enforcement’s interests against personal liberty
ii. Mendenhall Rule—The police seize a person when a reasonable person, given the totality of the circumstances, would NOT feel free to leave. (United States v. Mendenhall.)

1. Factors
a. Number of law enforcement officers
b. Physical touching, including use of force
c. Show of authority
d. Demanding language or tone

e. Whether the police restrained the person’s freedom of movement
2. EXAMPLE: United States v. Mendenhall.
f. Federal agents saw Mendenhall exit a plane.  They approached her, asked for her ID and tickets, noticed her name did not match her tickets, and identified themselves as narcotics agents. The agents asked if Mendenhall would accompany them to their office, and she agreed.  She allowed them to search her bags and person.  The agents found heroin. Held: Not a seizure. The initial encounter occurred in public. The agents didn’t wear uniforms or weapons. They requested, not demanded, all interactions. Mendenhall consented to each interaction

3. EXAMPLE: “Bus cases” (Bostick)
a. Defendants rode buses across state lines. At a stop, police entered the bus. In Drayton’s case, a second officer sat in the driver’s seat. In both cases, a cop went down the bus aisle asking to search people’s bags. Both Bostick and Drayton consented. Police found drugs in Bostick’s luggage and on Drayton’s person. Held: Not a seizure b/c RP would feel free to decline. Everyone knows a bus search is for everyone’s safety. Officers leave the aisle open. Officers used pleasant tones and requested consent instead of demanding access.
iii. Hodori D. Rule—The police seize a person when EITHER (1) the police exercise physical control over the person, OR (2) the person submits to authority. (California v. Hodori D.)
1. Rationale
a. Incentivize fleeing suspects to submit to police as soon as possible to trigger 4th Amendment protection
b. Street pursuits endanger the public
2. EXAMPLE: California v. Hodori D.
a. Police patrolled “high crime” area, saw youths gathered around a truck, and gave chase when they scattered. Officer chased Hodori, yelled for him to stop, saw Hodori throw a rock to the side, and tackled Hodori. The “rock” was crack cocaine. Held: Neither chasing nor yelling “stop” to a suspect constitutes a seizure / Officer seized Hodori upon tackle. “Seize” means to bring under one’s control. Hodori was not under the officer’s control when he was running.
iv. [from hypo] Torres Rule—A person is seized when the police attempt to exercise physical force with the intent to restrain.
1. HYPO (Torres v. Madrid): Officers sought to execute an arrest warrant for another person when they approached Torres in her parked car.  When they tried to speak with her, she drove away.  Claiming to fear for their safety, the officers opened fire at Torres’s car, hitting her twice.  Despite being hit, Torres drove off.  She later sued.  Did the officers seize Torres?
a. Yes—the police effect a seizure when they apply physical force to a person’s body with the intent to restrain, even if the person is ultimately not subdued
Big Picture Question: Did the search/seizure violate the 4th Amendment (i.e., was it unreasonable?)
e. Probable Cause
i. General Rule—An officer has probable cause when the totality of the facts and circumstances available to the officer, of which he has reasonably trustworthy information, are sufficient to allow a man of reasonable caution to believe EITHER the person slated for arrest committed a criminal offense OR the proposed search location will yield an item subject to seizure.  (Illinois v. Gates; Wren v. United States)
1. TEST—Objective (reasonable officer)
a. ( Pretextual justifications OK (Whren v. United States)
i. EXAMPLE: Whren v. United States.

1. Police noticed a pickup truck linger “too long” at a stop sign.  The police U-turned to investigate, and the pickup truck suddenly took off. When both cars stopped at a red light, an officer exited the vehicle, walked over to the pickup truck, and requested the driver park the car. As the driver rolled up his window, the officer noticed a bag in the driver’s lap. The bag contained crack cocaine. Held: Yes probable cause. A stop’s reasonableness cannot depend on an officer’s subjective intent b/c subjective intent is unknowable. The proper test is objective. It does not matter if the stop is pretextual. The officer satisfied probable cause by witnessing the traffic violation.

2. Spectrum of Certainty: ~45% certain
3. General Limitations

a. Search: When executing a search warrant, the police cannot search places where items subject to seizure cannot be found.
i. EXAMPLE: An officer searching a home pursuant to a search warrant cannot open a kitchen drawer when looking for an 80” television.
b. Seizure: Authority to detain a person for a traffic stop ends when all tasks tied to the initial stop are complete.
i. ( Need reasonable suspicion or consent to continue searching and detaining the person (Rodriguez v. U.S.)

4. EXAMPLE: Illinois v. Gates.

a. The police received an anonymous letter accusing the Gateses of trafficking drugs across state lines. The letter outlined both Mr. and Mrs. Gates’s and a third party’s movements from Chicago to Florida and back. The police decided to investigate and found the Gateses travelled exactly as the letter predicted. The police obtained a search warrant based on the letter and the police’s observations. The police recovered 350 lbs of marijuana from the Gateses’ car and home, as well as some weapons. Held: Yes probable cause. The probable cause requirement does not require the police to show actual criminality—rather, it looks at the totality of the circumstances. Probable cause is a probability test/spectrum. The letter had high credibility because the police corroborated a substantial part of it.
5. HYPO: Officer Lapp suspects Waterstone snorts cocaine in his office.  He is certain a search of Waterstone’s office will reveal cocaine. Is this enough for a warrant? No. It’s just a hunch.
6. HYPO: Officer Lapp receives a tip from a reliable informant that Waterstone snorts cocaine in his office.  Lapp and other officers have used and corroborated the informant’s tips in other cases, and Lapp knows the informant is reliable. Is this enough for a warrant? Potentially. Probably need more to be safe.
7. HYPO: Officer Lapp saw Waterstone open his mailbox, grab a package, open it, and retrieve an aluminum-covered Advil/medicine bottle out.  Waterstone put the bottle in his pocket, placed the package back in his mailbox, and left for his office.
a. ( If Lapp did not see Waterstone snort the cocaine, is this enough to justify a warrant?
b. ( What if Lapp seeks a warrant for the mailbox only?

c. ( Does it matter if Waterstone has an innocent explanation?
f. What are the Requirements to Execute a Warrant?

i. General Rule—Searches or seizures without a warrant are presumptively unreasonable.
ii. Warrant Application Process
1. Procedural Requirements, Fed. R. Crim. P. 41(e)(2)(A)
a. Warrant issues from judge
b. Identify the person or property for search
c. Identify the person or property for seizure (with particularity)
d. Designate the magistrate/judge for return
i. Police must report back regarding their findings
e. Specify the expiration date (generally valid for 14 days)
f. Served during the daytime, which is 6am–10pm
2. Presumption—Search or seizure pursuant to a warrant carries the presumption of reasonableness
3. Burden of Proof—Gov’t has burden to prove it has probable cause the warrant will allow it to find evidence of a crime.
a. Sources of evidence: Affidavit or testimony
b. Form

i. Must describe with particularity:

1. The item/person for search
2. The bases for probable cause
ii. Describe BOTH otherwise invalid as lacking particularity:

1. The item/person’s location AND 
2. The specific items for seizure (e.g., laptop bags, drawers, etc.) 
iii. Executing a Warrant

1. Home Entry—Police with a warrant to arrest may enter the subject of the warrant’s home to effectuate the arrest.
1. Knock & Announce Rule—Police must knock and announce their presence before entering a home to serve a warrant.
a. Scope

i. Case-by-case reasonableness analysis to determine whether knocking and announcing will betray the officers’ safety
ii. Police must wait 20–30 seconds before they enter
b. Rationale

i. Minimize citizens’ fear of burglary
ii. Decreases danger to law enforcement
iii. Decreases the amount of unnecessary property destruction (i.e., police won’t bang down the front door)
c. Critiques
i. Occupants may destroy evidence
ii. Occupants may try to escape
iii. Occupants may arm themselves
d. Remedies for Violation (Hudson v. Michigan)
i. NOT the exclusionary rule
ii. Civil remedy only
e. EXCEPTION: “No-Knock” Warrant
i. Requirement: Judge must approve no-knock entry
ii. Rationale
1. High risk of danger to law enforcement
2. Worried location will have people likely to have guns

3. Worried about destruction of evidence
f. EXCEPTION: Police have reasonable suspicion knocking and announcing their presence, in the particular circumstance, would be dangerous or futile, or it would inhibit their effective investigation of the crime
2. Warrant’s Scope Limited by Warrant’s Terms
a. Reasonable Execution—The police must execute a warrant in a reasonable manner.
i. Cannot look where the sought object cannot reasonably be
1. EXAMPLE: Cannot search a kitchen drawer for a bicycle or 70” TV
ii. Cannot execute search warrant in an unusually violent or degrading manner, including egregiously destroying property
iii. Must stop searching once they find the object of their search
iv. BUT, the police may search for those things “reasonably necessary” to prevent the “suspect at large” from resisting or escaping, so police may also look for weapons when executing an arrest warrant in a home
3. Notice of Warrant
a. Subjects receive notice of the warrant upon personal service of the warrant
i. ( Police cannot execute search warrant if person not home????
b. “Sneak and peek” warrants [RARE]—Subject receives notice sometime after the warrant’s execution but within 30 days of search
i. Gov’t must prove one of the following with particularity:
1. An individual’s physical safety will be endangered; OR
2. Someone will flee persecution; OR
3. Evidence will be tampered with; OR
4. Potential witnesses will be intimidated; OR
5. An investigation would be jeopardized or a trial unduly delayed.
4. People Present During Warrant Execution

a. Detention OK—The police may NOT search a person simply because they are present during the execution of a search warrant, BUT they may detain them.  Ybarra v. Illinois.

i. Reasonable Duration—The police may detain all those present during the execution of a warrant for a reasonable time.  Michigan v. Summers.

ii. ( What is a “reasonable time?” 2–3 hours OK according to Muehler.
b. Search Requires Particularized Probable Cause—When multiple people are present OR a person is present during a search, the police must have probable cause particularized as to each person to effectuate a concurrent search.  Ybarra v. Illinois. 

c. EXAMPLE: Muehler v. Mena
i. Police learned where two gang members lived.  The gang members were wanted for their suspected involvement in a drive-by shooting. The police obtained a search warrant for Mena’s address.  The SWAT team executed and served the warrant at 7 AM. Mena was asleep, and the SWAT team detained Mena for 2–3 hours in handcuffs while they searched her home.  During her detention, they inquired into her immigration status. After the officers finished their search, they released Mena. Held: Not unreasonable seizure. Officers have a substantial interest in their safety. Handcuffing occupants during a home search ensures both the occupants’ and the officers’ safety. Detaining a person is a slight intrusion in comparison to the search. Officers do not need any basis to merely ask questions.
5. Mistakes in Executing Warrants
a. Reasonable Mistakes—An officer’s mistake in executing a warrant does not violate the 4th Amendment if the mistake is reasonable.
b. EXAMPLE: Los Angeles County v. Rettele
i. The police obtained a search warrant for a particular house.  They were unaware the previous occupants (two Black men) moved out. When the police executed the warrant, they found two unfamiliar people (a white couple) sleeping naked.  The officers forced the two occupants to stand for 90 seconds before allowing them to clothe themselves. Held: Not unreasonable seizure. The police had no way of knowing the people they sought were not in the house—the presence of two white people doesn’t mean the Black people for whom the police looked weren’t there. The police had no way of knowing the sleeping naked people weren’t armed. The officers were not in the home for an unreasonable amount of time—only 15 minutes. Sometimes innocent people must bear the costs of probable cause’s imperfections, and their embarrassment or humiliation doesn’t mean the police violated the 4th Amendment.

iv. EXCEPTIONS to the Warrant Requirement (No warrant = probable cause + exception)
1. Exigency Doctrine—Even without a warrant, the police may enter a suspect’s home pursuant to the exigency doctrine when an emergency necessitates the entry, such as hot pursuit of a suspect, protecting an occupant’s safety, or preventing the imminent destruction of evidence.
a. Focus—Balancing individual privacy with fears that unreasonable adhesion to the warrant requiremen​​​​t would “unduly hamper” law enforcement
b. Three Exigency Exceptions
i. Hot Pursuit

ii. Public Safety

iii. Preventing the Destruction of Evidence
c. (1) Hot Pursuit Exception—The police may enter a fleeing suspect’s home to effectuate an arrest when the police have probable cause to believe the suspect just committed a crime.  
i. Elements: Probable Cause + Hot Pursuit

1. What is “hot pursuit?”

a. 5 minutes behind suspect = YES (Hayden)

b. ​( 1 hour behind suspect?

c. Pursuing suspected DUI = NO (Lange —flight is insufficient for misdemeanant)

d. Effectuating felony arrest two days after murder = NO (Payton)

e. Arresting for non-jailable offense = NO (Welsh)
ii. Carve Outs
1. Misdemeanants—For misdemeanants, flight alone does NOT constitute an exigent circumstance.  The misdemeanant must also pose another threat, like having a weapon.  (Lange v. California)
2. Nonjailable Offenses—Probable cause to believe a person committed a non-jail-able traffic offense does not amount to an exigency allowing warrantless entry into a home.  (Welsh v. Wisconsin)
iii. Rationale

1. Protect public safety from fleeing serious criminal

2. Prevent serious criminal from escaping

3. Promote effective law enforcement
4. Logically unreasonable and unsafe to require police to wait for a warrant while a (potentially armed) criminal runs free

iv. EXAMPLE: Warden, Maryland Penitentiary v. Hayden—Yes hot pursuit.
1. Cab driver witnessed Hayden rob cab company.  Driver followed Hayden to his home. The police arrived minutes later, obtained Mrs. Hayden’s consent to enter, and found Hayden pretending to sleep. Held: Not unreasonable seizure; Exigent circumstances / hot pursuit applies. Based on the 911 call, the police believed Hayden was armed and dangerous.  The police did not know if Hayden would harm anyone inside the building.
v. EXAMPLE: Payton v. New York—No hot pursuit.
1. The police suspected Payton of murdering a gas station attendant. After two days, the police determined they had probable cause to arrest Payton. Without a warrant, they went to his house to arrest him. Held: Unreasonable seizure; Exigent circumstances/hot pursuit does NOT apply. Simply being a suspected murderer is not exigency. The police were not pursuing Payton, and Payton was not fleeing.
vi. EXAMPLE: Lange v. California—No hot pursuit.

1. An officer observed Lange blaring music as he drove and repeatedly honking his car’s horn. The officer decided to follow Lange and flashed his lights. Lange did not pull over, but after 100 feet, Lange pulled into a home’s garage.  The officer approached Lange and noticed he seemed intoxicated. Held: Unreasonable seizure; Exigent circumstances/hot pursuit does NOT apply. A minor offense does NOT constitute an exigency. Fleeing misdemeanants generally do not pose a threat to the public.
vii. QUESTIONS FROM LAPP
1. ( Does it matter if the suspect does not know the cops are following him?
a. Probably yes b/c the suspect is not fleeing, so the officers are not in hot pursuit
b. Many of the underlying rationales for the exception do not apply if the suspect is not fleeing, such as protecting the public, ensuring the suspect does not escape, etc
2. ( Does it matter if the cops could obtain a warrant in 20 minutes over Zoom?

a. No, it doesn’t matter b/c the police are not required to obtain a warrant if they are in hot pursuit
d. (2) Public Safety Exception—The police may enter a home without a warrant when s/he has an objectively reasonable belief an occupant is seriously injured or an occupant is about to suffer serious injury.
i. * NOTICE * does NOT require probable cause
ii. EXAMPLE: Brigham City, Utah v. Stuart.
1. Police responded to a call about a large party. They arrived to find minors on the front lawn drinking beers.  As the police continued through the property, they saw through a window several adults restraining a kid from fighting another. The kid punched one of the adults, who split blood into a sink. The officers knocked on the home’s door, but no one answered. The police entered, announced themselves, and arrested the kids for fighting and underage drinking. Held: Not unreasonable seizure. The officers heard loud thumps and people yelling to stop—sounds of a fight. The officers saw a kid with his fist clenched. The officers saw a kid punch an adult and the adult spit blood. It would be unreasonable for the officers to witness the fight and do nothing b/c no one let them in.
iii. HYPO (Michigan v. Fisher): Police responded to a complaint of a disturbance.  Upon arrival, the police saw blood on the hood of a pickup truck and broken windows on the home.  Mr. Fisher was screaming inside the house, throwing things, and bleeding.  Officers asked if he was okay.  Fisher ignored them, and then told them to get a warrant.  An officer then pushed open the front door, entered the house, and found Fisher pointing a gun at him.  Did the police need a warrant to enter the home?

1. Probably not.  The police saw blood and broken windows.  People only bleed when injured, and broken windows are unusual—together these facts suggest a fight.  These circumstances give the police an objectively reasonable expectation someone was injured.  The police legally entered pursuant to the exigent circumstances/public safety exception.
e. (3) Preventing Destruction of Evidence—Upon probable cause, the police may enter a home without a warrant they have a reasonable basis to believe their entry is necessary to prevent the imminent destruction of evidence.
i. EXCEPTION: Police-Created Exigency—Exigent circumstances exception does not apply to situations in which the police create the exigency.
1. Proof—The defendant must show something more than his fear of the police caused the evidence’s destruction
ii. EXAMPLE: Kentucky v. King.
1. The police staked out a controlled buy outside an apartment complex. Officers tailed the drug dealer back to his apartment and down a hallway.  The hallway ended in two doors, and the police were unsure where the suspect entered. The officers smelled burnt marijuana coming from the right door, knocked, heard shuffling, and broke down the door. They found a group of young adults (not the suspect) smoking marijuana and doing cocaine. The officers knocked on the left door and found the suspect. Held: Not unreasonable search/seizure. The youths were destroying the evidence (by smoking it)! When officers knock on a door, they cannot do any more than a private citizen can UNTIL they hear something suggesting the imminent destruction of evidence. The occupant has many options that don’t include shuffling about and making suspicious noises.
iii. HYPO: At 2 am, an officer pulls over a car for speeding and repeatedly crossing the center line.  Officer observes that the driver has bloodshot eyes, slurred speech, breath smells of alcohol.  Driver admits he had a couple of beers at the bar.  Driver is unsteady on his feet, can’t walk in a straight line.  Driver refused to blow into a BAC field test device.  Officer arrestsdriver, takes him to hospital.  Officer directed a hospital lab tech to take the blood sample, which was done. (based on McNeeley, which we didn’t read)
iv. HYPO: Police watch a man carry bundles from a warehouse to a large bonfire and throw the bundles onto the blaze.  The officers have probable cause to believe the bundle contain marijuana.  The officers have been observing this behavior for 45 minutes and have only seen 1 person carrying the bundles.  Based on the information available to the police, there are approx. 200 bundles int the warehouse, and it will take the individual approx. 3 hours to completely destroy all the bundles (during which time they could obtain a warrant).  Nevertheless, the officers follow the individual into the warehouse, conduct a search, and seize 150 bundles of marijuana.  In a pretrial motion to suppress, the defendant moves to suppress the marijuana as unlawfully obtained.  How should the court rule on the motion?

1. (a) The court should grant the motion because searches conducted without a warrant are per se unreasonable.

a. This is the general rule—exceptions may apply.

2. (b) The court should grant the motion because the police could have obtained a warrant before the evidence was destroyed.

a. “Could have obtained a warrant before the evidence was destroyed” is NOT part of the test.  Courts have considered this fact merely as a factor, but it is not required.

3. (c) The court should deny the motion b/c the officers had probable cause to believe the bundles contain marijuana.

a. Probable cause alone not enough.  Requires PC + exigency.

4. (d) The court should deny the motion because there was a reasonable basis to believe that evidence was being destroyed.
2. Arrest Exception—The police may effectuate an arrest without a warrant if the police have probable cause to believe the person committed a crime. (United States v. Watson)
a. EXAMPLE: United States v. Watson.

i. A reliable informant tipped off a postal inspector that Watson asked him if he wanted a stolen credit card. The informant delivered the card to the inspector. The inspector asked the informant to meet with Watson to obtain additional credit cards. The informant met Watson at a restaurant with law enforcement watching. Upon learning Watson brought additional cards, the informant signaled to the inspectors, who arrested Watson. Watson consented to a search of his car. The later challenged the search as lacking PC. Held: Reasonable search. 
b. Scope
i. Arrest OK for Any Offense—Exception allows arrest for any crime, including misdemeanors, those whose penalty excludes incarceration, and those that carry a fine-only penalty. (Atwater v. City of Lago Vista)
1. EXAMPLE: Atwater v. City of Lago Vista.
a. A Texas law criminalized driving without a seatbelt and having kids in the front seat without a seatbelt. The statutory penalty was a misdemeanor punishable by a fine between $25–$50. A cop pulled Atwater over for violating this law. He arrested her. She was arraigned and had to pay $310 for bail. She challenged the arrest as invalid. Held: Reasonable seizure. A rule otherwise would expect officers to know the penalties for every law, which differ depending on whether the accused qualifies for an enhancement.
ii. Home Entry—The arrest exception does NOT allow people to enter a suspect’s home to effectuate the arrest. ( Police must have a lawful basis to enter a suspect’s home before they can arrest a person within his or her home. 
1. HYPO: Police obtain an arrest warrant for Sue in connection with a bank robbery. They have probable cause to believe Sue’s boyfriend Fred committed an unrelated home burglary. The police enter Sue’s house pursuant to their arrest warrant and arrest Sue. While in Sue’s home, the police see Fred, and they arrest Fred for burglary. Was Fred’s seizure unreasonable? NO. The police were lawfully present in Sue’s home pursuant to their arrest warrant when they saw Fred, and they had probable cause to believe he committed a crime. 

3. The Automobile Exception (Search)
a. Rationale
i. Vehicles are mobile
ii. Lower expectation of privacy in cars as opposed to home
iii. Vehicles are subject to extensive state regulation
iv. Car can be a weapon

v. Worry criminals use cars more if there’s no exception
vi. Easy to see into cars
b. Searching Mobile Vehicles—The police may search a car or other mobile vehicle without a warrant when they have probable cause to believe the vehicle contains evidence of a crime. (Carroll v. United States)
i. Scope
1. General vs. Limited Searches
a. General Search—If the police have probable cause to believe the car generally contains evidence of criminality, the automobile exception allows the police to search the entire car.
b. Limited Search—If the police have probable cause to believe a specific area of the car contains evidence of criminality, the police may ONLY search that part of the car. (See California v. Acevedo)
2. Mobile Homes—The automobile exception applies to motor homes used as vehicles. (California v. Carney.)
a. Considerations re: Mobility—The court considers the following when deciding whether a mobile home is a car or home:
i. The vehicle’s ready mobility
ii. Whether the vehicle is licensed to operate on public streets
iii. Whether the vehicle is “serviced in public areas” [generally unsure what this means]
iv. Whether the vehicle is subject to heavy state regulation
v. Whether the vehicle’s parking location suggests its owner uses it as a car or home
b. EXAMPLE: California v. Carney.
i. The police suspected Carney of trading marijuana for sex. The police found Carney’s RV parked in a street parking lot. They stopped a juvenile leaving Carney’s RV, and the youth informed the police that he performed sex acts on Carney for marijuana. The police knocked on Carney’s RV door. Carney answered, and an officer entered Carney’s RV and found marijuana. Held: The search did NOT violate the 4th Amendment.
3. Home Entry—The automobile exception does NOT allow the police to enter a person’s home OR curtilage to search a car. (Collins v. Virginia)
a. EXAMPLE: Collins v. Virginia.
i. Two officers, at two different times, witnessed a motorcyclist on an orange and black motorcycle commit two different traffic infractions. The motorist evaded capture both times. The officers located a home where they believed the motorcycle was. The motorcycle was in the home’s driveway behind the house’s front perimeter. It was covered by a tarp. An officer went to the home, walked up the driveway, lifted the tarp, and took a picture. The officer discovered the motorcycle was stolen, and he arrested the owner. Held: Unreasonable search because the officer did not have lawful entry onto the home.
4. Seized/Impounded Vehicles—If the police have probable cause, they may EITHER search the car OR impound it and search it later. (Chambers v. Maroney)
a. ( The automobile exception allows police to search seized and impounded vehicles.
c. Searching Containers in Automobiles—The automobile exception allows police to search containers in cars. (California v. Acevedo) 
ii. EXAMPLE: California v. Acevedo
1. The police knew a specific FedEx package contained drugs. They watched a man pick it up, and they followed him to his apartment. They saw Acevedo enter the apartment and walk out with a paper bag with a bulge/outline roughly the size of the drugs. He put the bag in his trunk, and the police stopped him as he drove off. They opened his trunk, opened the bag, and found the drugs. Held: NOT unreasonable search. 
iii. Passenger’s Container—The police may search a passenger’s container if they have probable cause to believe the passenger’s container contains evidence of criminality. (Wyoming v. Houghton).
1. EXAMPLE: Wyoming v. Houghton
a. Police stopped Houghton’s car, and they saw a hypodermic needle in his front shirt pocket. Houghton admitted he used it to do drugs, and the officers requested everyone exit the vehicle. The police searched the car and found meth in a passenger’s purse. Held: Not unreasonable search b/c there’s no reason to distinguish searches by ownership when all containers are inside the car, and the police have probable cause to search the car.
v. EXCEPTIONS to the Warrant & Probable Cause Requirements
1. Searches Incident to Lawful Arrest (“SILA”)—The search incident to lawful arrest exception allows the police to conduct a limited search and seizure without a warrant or probable cause independent of the lawful arrest.
a. Rationale = Officer safety + need to preserve evidence in arrestee’s grab area > small intrusion on personal liberty
b. Scope
i. Type of Crime Irrelevant—The police may conduct a search incident to a lawful arrest regardless of the crime allegedly committed (misdemeanor vs. felony, etc) AND regardless of whether the police believe the arrestee is armed (United States v. Robinson) 
ii. Timing of Search—The police must conduct the incident search contemporaneously with the lawful arrest—it doesn’t matter if the search occurs before or after the arrest. (See Chimel v. California)
iii. Lawfulness of Arrest—The police MUST conduct a lawful arrest justified by either a warrant or probable cause.
c. Home SILA—Incident to a lawful arrest, the police may search and seize items BOTH on the person arrested, AND in the person’s immediate grab area. (Chimel v. California)
i. EXAMPLE: Chimel v. California
1. The police obtained an arrest warrant for Chimel on the basis he stole old coins. The police arrested Chimel at his front door, searched his person, and then searched every room in his home. The police opened drawers and peeked in crevices until they found the coins. Held: Unreasonable search. 
d. Vehicle SILA—The police may search a vehicle incident to an occupant’s lawful arrest when EITHER: (1) the arrestee is (a) unsecured AND (b) within reaching distance of the passenger/glove compartment, OR (2) it is reasonable for the police to believe the vehicle contains evidence of the crime for which the person was arrested. (Arizona v. Gant)
i. EXAMPLE: Arizona v. Grant
1. The police sought to arrest an occupant at Gant’s home, but the guy wasn’t there. Instead, Gant opened the door, gave his name, and the police left. They ran his name and found an outstanding arrest warrant for driving on a suspended license. When the officers returned later, they arrested their original suspect. Gant pulled up in his car, walked out to greet the officers, and was immediately arrested. The officers then searched his car and found a gun and drugs. Held: Unreasonable vehicle search b/c Gant was not near his car, and there was no evidence of the traffic violation in Gant’s car.
e. Item/Container SILA
i. Containers—The SILA exception allows officers to search containers on seized from an arrestee’s body or from their grab area. (United States v. Robinson)
1. HYPO: The police arrest a man on the street and conduct a SILA. They find a pack of cigarettes. May the officers look in the cigarette pack? YES
ii. Cell Phones—The SILA exception does NOT allow officers to search through a cell phone seized incident to a lawful arrest. (Riley v. California)
1. EXAMPLE: Riley v. California [Consolidated Case]
a. Held: The police need a search warrant, but another exception might justify the warrantless search
b. The police stopped Riley for having expired registration tags. The officer learned Riley’s license was suspended. He arrested Riley, impounded Riley’s car, and seized Riley’s smart phone. The officer looked through Riley’s phone and found images of gang members posing with guns and cars. 
c. The police arrested Wurie after watching him complete a drug sale from his car. The police seized Wurie’s phone. The phone rang several times from a number labeled as “my home.” The officer located the phone number associated with the label and used the number to find Wurie’s home address. The officers raided that address and found drugs. 
2. Plain View Doctrine (Seizure)
a. Seizing Item in Plain View—The police may seize an item in plain view IF: (1) the officer is lawfully present when they see the item; AND (2) the item is immediately incriminating such that the officer has probable cause to believe it is contraband; AND (3) the officer has lawful access to the item. (Coolidge v. New Hampshire)
i. Lawfully Present—Whether the police see the item from a lawful vantage point
1. EXAMPLES: On sidewalk, on the street, in a home pursuant to a valid warrant, in a home pursuant to an exigency, in a home with consent to enter
ii. Immediately Incriminating—The item’s nature or appearance gives the police probable cause.
1. HYPO: A police officer is allowed to enter an apartment to search for items stolen from a department store. Inside, the officer observes a pipe sitting on a table that, in his experience, is often used to smoke crack. The officer picks it up and smells it, detecting the odor of crack. The officer seizes the pipe and arrests the resident for possession of drug paraphernalia.
a. ( Since the officer had to smell the pipe, it was NOT immediately incriminating
iii. Lawful Access—Whether the police can lawfully be in the place he needs to be to seize it 
1. EXAMPLE: Police have a search warrant for an 80” TV. The police cannot search a kitchen cabinet because the TV cannot fit in a kitchen cabinet.
iv. EXAMPLE: Arizona v. Hicks
1. Police entered an apartment pursuant to a shots-fired report. The police see a brand-new stereo. Suspecting the stereo was stolen, an officer picks up the stereo, reads the part number over the radio, and receives confirmation the stereo is stolen. The officers seize the stereo and charge the tenant with theft. Held: Unreasonable seizure because (1) the purpose for which they entered (exigency) was unrelated to the stereo, (2) the stereo was not immediately incriminating, and (3) the plain view doctrine doesn’t allow the police to touch things, which constitutes a search. 
b. Seizing Item by Plain Touch—The police may seize an item they feel during a frisk IF: (1) the police feel the item during a lawful frisk; AND (2) the item is immediately incriminating such that the officer has probable cause to believe the item is a weapon (Minnesota v. Dickerson)
i. EXAMPLE: Minnesota v. Dickerson.
1. The police watched Dickerson exit a notorious crack house, make eye contact with an officer, and promptly turn and walk in the opposite direction. The police stopped him, frisked him, and found a hard lump wrapped in plastic. The officer knew this was crack cocaine and seized it. Held: Not unreasonable seizure. 
3. Protective Sweeps—Incident to arrest in a house and upon reasonable believe someone is hiding, the police may conduct a cursory search to ensure no one is hiding. (Maryland v. Buie)
a. EXAMPLE: Maryland v. Buie.

i. Police had an arrest warrant for Buie for his alleged involvement in an armed robbery. A witness alleged Buie wore a red tracksuit during the crime. The police entered Buie’s home pursuant to the warrant. They called down a basement, and Buie came out from hiding. The police arrested him. An officer went down into the basement to ensure no one was hiding and found a red tracksuit, which he seized. The police then searched Buie’s home to ensure no one was hiding. Issue: Since the search ended when the police arrested Buie, was their subsequent search of his home an unreasonable search? Held: Not unreasonable—incident to an arrest and upon reasonable belief supported by specific and articulable facts to believe someone armed is hiding, the police may conduct a cursory search of the home to ensure no one armed is hiding. Rationale: The officers’ interest in safety outweighs Buie’s expectation of privacy in his home. When police enter a person’s home, they are on the tenant’s turf. The search scope is limited to cursory looks and for a short duration.
4. Consent (Search)— When a person is NOT in custody and the state seeks to justify a consent search, the state need only prove, by a totality of the circumstances, that the consent given was voluntary. (Schneckloth v. Bustamonte)
a. Bases for Consent—The police must have actual or apparent authority to enter.
i. Actual authority—A person has authority over the property as the owner or lawful possessor.
1. EXAMPLE: Car owner, landlord, landowner, or tenant
ii. Apparent authority—The police reasonably believe the person has the authority to consent to the search, even if the person does not.
b. Home Searches—To enter a home, they need the consent of all occupants who are present at the time the police seek entry.
i. Effect of Non-Consent—The police may not enter a home if at least one present occupant dissents to the entry.
ii. NOTICE: Occupants who are not present at the time of entry cannot retroactively challenge the search.
iii. EXAMPLE: Georgia v. Randolph.

1. The Randolphs separated, and Janet Randolph and her son returned to the family home briefly, where Scott Randolph still lived. She called the police after a “domestic dispute,” and she accused Scott of drug use. The police asked to search the home, to which Janet consented and Scott denied. The police searched the home and found a drinking straw with powdery residue. The officers left the home to get evidence bags, and Janet retracted her consent when they returned. They obtained a search warrant and found more drugs. Issue: When one occupant declines and one occupant consents to the police’s request to enter a home, may the cops search the home? Holding: No. Rationale: In such a situation, a member of the public cannot enter the home, so the police cannot absent an exigency. Co-tenants have equal power, so one dissent means an outsider cannot enter. Another occupant’s consent “adds nothing” when one person declines the entry. To circumvent, a person who wants to assist the police may separately inform the police of illegal conduct and assist them with obtaining a warrant. 
c. NOTICE: Intelligence Not Required—The state need not prove the person gave knowing and intelligent consent. (Schneckloth v. Bustamonte.)
i. EXAMPLE: Shneckloth v. Bustamonte.
1. The police observed a car with its headlight and license plate lights out. The police stopped the car, ordered all 6 occupants out, and requested consent to search the vehicle. Joe Alcala, a passenger, said the car was his brother’s and consented to the officer’s search.  The search revealed stolen checks, and the driver, Bustamonte, was arrested. Bustamonte challenged the search on the ground he did not know he could refuse consent. Issue: Did Bustamonte validly consent? Holding: Yes. Rationale: The courts analyze whether the consent was freely and voluntarily given—not whether it was intelligent. Requiring the police to inform people of their right to deny consent would effectively end consent searches.
d. Fernandez v. California.
5. Regulatory Searches
a. Home—A government inspector whose inspection rules are reasonable has a lawful basis to enter a resident’s home, even if the resident objects to the entry. (Camara progeny)
i. Burden of Proof—The government must show the rules and standards governing the inspection are reasonable in that they do not allow the inspector any discretion in choosing which homes to inspect.
ii. Rationale
1. Purpose is to ensure home/occupant safety, NOT to find evidence of criminality
2. The home is the most protected space in 4th Amendment law

3. Purpose is less hostile than ordinary 4th Amendment entries
b. Business—Warrantless and suspicionless searches of “pervasively regulated businesses” are reasonable IF the following are all true: (1) a substantial government interest informs the regulatory scheme; AND (2) warrantless inspection is necessary to further the regulatory scheme; AND (3) the scheme provides an adequate substitute for the warrant process.
i. “Pervasively regulated business” Factors (from Burger)
1. Whether state law requires the business to obtain a license
2. Whether state law requires the business to keep certain records
3. Whether the state has a right to inspect those records

4. Whether the state requires the business to display its license number
ii. EXAMPLE: Burger
1. New York law allowed police to inspect cars in junkyards. They went to Burger’s junkyard. They had no suspicion. They went out b/c they could. The police found several cars that were listed as stolen in the police database. They arrested Burger for possessing stolen property. He challenged the warrantless and suspicionless search of his property. Issue: Is the junkyard a “pervasively regulated business?” Held: YES. The junkyard had to make a record of all the vehicles purchased, had to obtain a license to operate, had to make records of inventory available for inspection, and it had to display its NY display registration number.
6. Inventory Searches—Following an arrest, the police may search the arrestee’s car or personal effects without a warrant or any suspicion as part of their community caretaking responsibilities.
a. Car Searches
i. Rationale
1. People have a lowered expectation of privacy in cars

2. The searches are limited in scope and governed by standard procedures

3. The need to protect the owner’s property and guard the police against false claims regarding lost/stolen property

4. The need to protect from potential danger
ii. EXAMPLE: South Dakota v. Opperman.

1. The police towed a car after giving it a few parking tickets. They searched it in the impound yard and found marijuana in the unlocked glove box. Opperman was charged with drug possession. He challenged the search. Held: Warrantless and suspicionless searches of lawfully impounded vehicles are reasonable.
b. Personal Effects
i. Rationale

1. People make false claims about their seized property

2. Police steal things from arrested people, and

3. It ensures no dangerous items are inside the police station that someone can use
ii. EXAMPLE: Illinois v. Lafayette.

1. Police searched a shoulder bag while booking Lafayette at the police station. When the police looked inside the bag, they found amphetamine pills, and the police charged him with a drug crime. Lafayette challenged the search. Held: Warrantless and suspicionless searches of an arrestee’s personal effects are reasonable.
g. BIG EXCEPTION to the Warrant & Probable Cause Requirements: Stop and Frisk
i. The Authority to Stop and Frisk (Terry v. Ohio)
1. STANDARD—Reasonable Suspicion—The police have reasonable suspicion when the facts available to the officers give them reasonable and articulable suspicion that would warrant a person of reasonable caution in the belief the action taken was appropriate.
2. Stop (seizure)—The police may conduct a stop when they have reasonable suspicion to believe the suspect is involved in criminality.
a. Purpose = Crime prevention
3. Frisk (search)—A frisk is a search of a person’s outer clothing that the police may conduct after a lawful stop when they have reasonable suspicion to believe the person stopped is armed and dangerous.
a. Purpose = Protect officer safety
b. Scope / Limitations: Outer clothing only
c. NOTICE: Frisks require justification independent of the stop.
4. Rationale
a. Balancing Competing Interests
i. The police’s ability to fight/prevent crime + need for immediate police response 
ii. vs. 
iii. Individual privacy + 4th Amendment rights

5. ANALYSIS FRAMEWORK
a. (1) Was the officer’s action reasonable at inception?
b. (2) Was the officer’s action reasonably related in scope to the circumstances justifying the interference?
1. EXAMPLE: Terry v. Ohio.

a. An officer saw two men standing at a corner alternating walking from the corner to a storefront and looking it. The officer saw the men do this at least six times. A third man briefly stopped to talk to the two pacing men, but he continued walking shortly after. Shortly after, the two men left the corner and rejoined the third man down the street. The officer suspected the men were casing the store to rob it, and he feared they had a gun. The officer followed the men, approached them, identified himself, grabbed Terry, and patted him down. The officer found a pistol in Terry’s left breast pocket. The officer found a gun in the third man’s clothes. Terry challenged his conviction for possessing an illegal weapon. Issue: May the police stop and search a person without probable cause? Holding: Yes, if the police have reasonable suspicion.
ii. Distinction Between Stops and Arrests

1. Movement (Do the police move the suspect or not?)
a. Arrest

i. Police drive the suspect to the police station
ii. Police take a suspect from the public area of the airport to small room
iii. Police take a suspect to the station for fingerprinting (Open Question by Lapp: Does fingerprinting in the field constitute an arrest?)
b. Stop

i. Police ask the driver to vacate the vehicle and sit on the curb
ii. Police ask a person to step out of a crowd at a rally or concert
2. Duration (over 20 minutes is the marker)
a. Arrest = Detaining a person’s luggage for 90 minutes (United State v. Place: no case has ever “approved a seizure of the person for the prolonged 90-minute period involved here”)
b. Stop

i. Waiting 20 minutes for a DEA agent
ii. Police ask the driver to wait 8 minutes on the side of the road for a drug dog
3. Coerciveness

a. Handcuffs
b. Drawing weapons

ii. STANDARD—Reasonable Suspicion—The police have reasonable suspicion when the facts available to the officers give them reasonable and articulable suspicion that would warrant a person of reasonable caution in the belief the action taken was appropriate as to the person stopped.

1. NOTICE: Particularized suspicion—The police need reasonable suspicion particular to the person stopped—they cannot stop a person based on “generalized” suspicion.
a. HYPO: A woman reports a young Black man assaulted her. She managed to cut him. The police have dogs pick up his scent and track him to a local college. Can the police ask every young Black man to check his hands/arms for cuts?

i. No, this is generalized suspicion. BUT, the police may request a consensual encounter (declining to speak with an officer is not per se suspicious, but the police will say the person became nervous, etc.).
ii. ( Would it matter if the college was 99% white?
1. NO, they still lack particularized suspicion.
iii. ( Would it matter if the college was 99% Black?

1. NO, they still lack particularized suspicion.
ii. TEST—Totality of the Circumstances: To form reasonable suspicion, the police may consider the totality of the circumstances, including their experience, training, common sense, and reasonable assumptions, and they are NOT required to eliminate innocent explanations.

1. Officer Experience & Training
b. EXAMPLE: United States v. Arvizu.

i. A patrolling border patrol agent was informed a sensor went off on a road usually used by drug smugglers seeking to avoid the border patrol checkpoint. The sensor’s timing coincided with the officers’ shift change. The officer decided to investigate and found the van. The driver sat rigidly in his chair and did not acknowledge the officer even though most people wave. Three children sat in the van’s backseat with their knees unusually high, like their feet were resting on cargo. The children began waving “in an abnormal pattern” for 5 minutes straight. The van signaled as if to turn, then decided at the last minute to continue forward. The turn was the van’s last opportunity to van to avoid the checkpoint. The officer ran the van’s registration and found it was registered to a city notorious for drug smuggling. The officer pulled the van over, and the driver consented to a vehicle search. The officer uncovered about $100,000 worth of marijuana. The driver challenged the officer’s authority to stop the car. Issue: Did the officer have reasonable suspicion to stop the car? Holding: Yes, the officer had knowledge of the routes used, the children’s elevated knees, and the van occupants’ reactions. Officers are not required to eliminate innocent explanations for suspicious conduct.
2. Common Sense & Reasonable Inferences
c. EXAMPLE: Kansas v. Glover.

i. A cop followed a car, ran its license plate, and discovered the car’s registered owner had a revoked license. The cop stopped the car and arrested the driver. Issue: Did the officer have reasonable suspicion at the moment he signaled for the car to pull over? Holding: Yes, common sense—and reasonable assumptions drawn from common sense—may support reasonable suspicion. It is common sense that owners drive their own cars, so the cop reasonably assumed the person driving the car was the owner with a revoked license. And he was correct.
ii. HYPO: What if the registered owner is an 80-year-old woman who has her licensed revoked, and the driver is a young man. Can the officer stop the car? Probably. The Court seems to say the fact the license was revoked is sufficient to stop the car.
iii. Question: Did the cop in Glover have individualized suspicion? Not to the extent the police suspected Glover of a crime by witnessing any suspicious behavior.
2. Informants’ Tips
a. General Rule—An anonymous tip is insufficient to alone constitute reasonable suspicion, but it may produce reasonable suspicion when considering the totality of the tip’s content and reliability, including whether the tip accurately predicts future events or comes from a known reliable source.
i. Rationale
1. The police don’t know who gives the tip
2. Accurately predicting future events gives the unknown tipster high reliability
3. Anonymous tipsters are unknown and suffer no repercussions for giving a bad tip
a. EXAMPLE: Alabama v. White—Yes RS
i. The police received a tip that White would leave Lynwood Terrace Apartments Unit 235-C in a brown Plymouth station wagon and go to Dobey’s Motel while carrying one ounce of cocaine in a brown attaché case. The police went to the apartment complex, saw the Plymouth parked outside, and watched White enter the vehicle. She turned onto a highway from which she could access Dobey’s Motel. The police pulled her over, and she consented to a vehicle search. The police found marijuana in a brown attaché case and cocaine in White’s purse. White challenged the stop. Issue: Did the police have reasonable suspicion to believe White was involved in criminality? Holding: Yes, the informant predicted the future, giving him/her high reliability. The fact the informant accurately predicted the future gave the police reasonable suspicion to believe White had cocaine in her car at the time they stopped her car. 
ii. HYPO: If White refused the search, could the police search her car anyway? YES b/c the automobile exception allows the police to search a car upon probable cause.
1. ( Lapp thinks this gives probable cause.

b. EXAMPLE: Florida v. J.L—No RS
i. The police received an anonymous tip that a youth wearing a plaid shirt at a particular bus stop had a gun. The police decided to investigate and found three young men standing at that bus stop. One wore a plaid shirt. The police Terry stopped all three men, finding a gun on only the plaid-shirted teen. The teen challenged the stop. Issue: Did the police have reasonable suspicion to stop the three men? Holding: No. The informant did not predict the future—s/he merely stated what the general public could observe. It does not matter that the informant was correct because the RS calculation turns on what the officers knew at the stop’s inception.
c. EXAMPLE: Navarette v. California—Yes RS
i. A 911 dispatcher reported a driver’s call that a silver Ford 150 pickup just ran her off the road. The tipster also gave the truck’s license plate. Concluding the driver was likely drunk, the police found the car, followed it for 5 minutes, and stopped it. The officers smelled marijuana as they walked up, and they found 30 lbs of marijuana in the car. Issue: Did the officers have reasonable suspicion to stop the car? Holding: Yes. The circumstances around the call give it high reliability—the 911 driver was “obviously” an eyewitness, which lends significant support to the caller’s reliability. The timeline also corroborated the caller’s story—the officers found the truck at the temporally proper place if the caller’s account was true. Unlike with anonymous tips, 911 calls are recorded, so false reporters may be found and punished, meaning false informants are deterred.
ii. Questions after Navarette:

1. If the tipster never said the driver was drunk, did CHP’s conclusion the driver was likely drunk support RS to stop the car?
2. If the police watched the truck for 5 minutes without noticing a traffic violation, does that really support reasonable suspicion the driver was drunk?

3.  Isn’t this case just like J.L. in that the tipster gave information anyone could witness?
3. INSUFFICIENT ALONE: Presence in a High Crime Area—Presence in a high crime area is INsufficient to alone constitute reasonable suspicion. (Illinois v. Wardlow)
4. INSUFFICIENT ALONE: Evasiveness / Avoiding a Police Officer—Flight alone is INsufficient to alone constitute reasonable suspicion, but it weighs heavily in the reasonable suspicion calculus. (Illinois v. Wardlow)
5. Flight in a High Crime Area—Flight in a high crime area constitutes reasonable suspicion. (Illinois v. Wardlow)
a. EXAMPLE: Illinois v. Wardlow.

i. Two officers in the last car of a police caravan were patrolling a “high crime neighborhood” around noon. They saw Wardlow holding an opaque bag. He looked in the officers’ direction and began running down the street. The officers exited their vehicle, cornered Wardlow, and searched his bag, finding a gun. Wardlow challenged the stop. Issue: Did the officers have reasonable suspicion to stop Wardlow? Holding: Yes. Flight in a high-crime area gives reasonable suspicion. Flight, like nervous behavior, suggests evasiveness and wrongdoing. It doesn’t matter if the person is factually innocent of wrongdoing. 
6. INSUFFICIENT ALONE: Race—A person’s race cannot alone constitute reasonable suspicion, but it can support reasonable suspicion with other specific and articulable facts. (United States v. Brignoni-Ponce) 
a. Factors For Stops Near the U.S.-Mexico Border
i. Area’s characteristics
ii. Proximity to the US-Mexico border
iii. Usual patterns of traffic on the particular road
iv. Officer’s experience with “alien” traffic
v. Driver’s behavior, such as erratic driving or obvious attempts to evade officers
vi. Aspects of the vehicle, such as the brand, whether the vehicle is “heavily loaded,” or if the officer sees someone trying to hide
vii. Officer training

a. EXAMPLE: United States v. Brignoni-Ponce.
i. Border Patrol staked out a northbound freeway near San Clemente, CA at night. They used their headlights to see into people’s vehicles. The cops noticed Brignoni-Ponce’s car contained three men who looked Mexican. They decided to pursue the car on this basis. After stopping the car, the officers learned two occupants were undocumented. Brignoni-Ponce challenged the stop. Issue: May the police stop a car solely because its occupants look Mexican? Holding: No. There are many citizens of Mexican descent, and a categorical rule equating race with RS would impermissibly violate their privacy.
ii. Police’s Mistake of Law—An officer’s mistake of law does not negate reasonable suspicion based on the mistake if the mistake was objectively reasonable. (Heien v. North Carolina)
1. EXAMPLE: Heien v. North Carolina.
a. An officer witnessed a driver looking “very stiff and nervous” and decided to follow him. When the car slowed, the officer noticed the car had a taillight out. The officer stopped the car on that basis. The driver consented to a search of the car, and the officer found cocaine. The driver challenged the stop on the basis that driving with one taillight is not illegal. Issue: If the officer forms reasonable suspicion based on a mistake of law, does the mistake negate his reasonable suspicion? Holding: No if the mistake was objectively reasonable.
h. EXCEPTION TO THE WARRANT & PROBABLE CAUSE REQUIREMENTS: Searches Involving “Special Needs”
i. Special Needs Doctrine
1. Elements
a. (1) The search must serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime association

i. TEST: Primary purpose—What is the search’s primary purpose?
1. Protect public safety—maybe OK ( RS or no suspicion required
a. Sobriety checkpoints (Michigan v. Sitz)
b. Informational checkpoint to find hit-and-run driver (Illinois v. Lidster)
c. Ensure supervision of probationers and parolees (United States v. Knights; Samson v. California)
d. Updating CODIS database of serious offenders’ DNA (Maryland v. King)
2. Detect evidence of criminal wrongdoing—Not OK ( PC required
a. Drug checkpoint with dogs (Indianapolis v. Edmond)
b. Drug testing pregnant mothers and reporting them to law enforcement (Ferguson v. City of Charleston)
b. (2) Circumstances make a warrant and probable cause inapplicable

c. (3) The court determines whether the search is reasonable by balancing several competing considerations, such as the following:

i. (a) The weight and immediacy of the government’s interest

ii. (b) The nature of the privacy interest allegedly compromised by the search

iii. (c) The character of the intrusion imposed by the search

iv. (d) The efficacy of the search in advancing the government’s interest
ii. Types
1. Checkpoints—Look at the checkpoint’s primary purpose
a. EXAMPLE: Michigan Dep’t of State Police v. Sitz—primary purpose OK ( go to reasonableness
i. The Michigan Dep’t of State Police created a sobriety checkpoint program in which it would erect checkpoints along designated areas. Officers manning the checkpoint would check every motorist’s license and registration and briefly observe them for intoxication. The average detention was 25 seconds. Sitz challenged the detention. Issue: Is the temporary detention unreasonable? Holding: No, and the police do not need RS to stop a person in this manner. Drunk driving is a serious problem because of its propensity to cause so much human damage. The detention time was reasonable, and the detention was reasonable because every motorist was subject to it, and it was less intrusive than a “roving patrol” who stops a motorist on the road.
b. EXAMPLE: City of Indianapolis v. Edmond—primary purpose NOT OK
i. The Indianapolis police created a checkpoint to look for drugs. Officers manning the stop would walk a drug dog around the stopped car, search the car pursuant to consent or RS, and keep the stops under 5 minutes. Edmond challenged the checkpoint. Issue: Does a police drug checkpoint constitute an unreasonable seizure? Holding: Yes, b/c the checkpoint’s primary purpose was ordinary crime control.
c. EXAMPLE: Illinois v. Lidster— primary purpose OK ( go to reasonableness
i. The police created a checkpoint to ask motorists if they had any information about a hit-and-run that occurred a week prior. The police stopped each car for 10–15 seconds. Lidster drove up, swerved, and almost hit an officer. The police arrested him on the basis he was intoxicated. Issue: Does the informational checkpoint constitute an unreasonable seizure? Holding: No, because the primary purpose is information gathering, which ordinary law allows the police to do. Informational checkpoints are helpful to the police and induce less anxiety in the public than sobriety and other checkpoints.
2. Drug Testing
a. EXAMPLE: Ferguson v. City of Charleston.

i. Staff at the Medical University of South Carolina “became concerned” pregnant mothers were addicted to cocaine. They initially began testing pregnant mothers’ urine and sending those who tested positive to rehab. Then they partnered with law enforcement to prosecute mothers whose newborns tested positive for drugs. About 10 women who were arrested after testing positive for cocaine sued the hospital and city. Issue: Does the non-consensual and warrantless urine test constitute an unreasonable search? Holding: Yes. The testing’s purpose is to assist law enforcement in its general interest in crime control. The invasion of privacy here is much more invasive than that of a general/conventional drug test b/c general drug tests disclose to whom the tests will be available.
3. Searches of Those on Probation and Parole
a. Probationer Search—Even when a probationer signs a search condition to his probation, the police need reasonable suspicion to search the probationer.
i. EXAMPLE: United States v. Knights.
1. Knights was on probation subject to a condition that he, his property, home, and vehicle were subject to search at any time. The police suspected Knights of arson, and after witnessing suspicious behavior, they decided to search his home. They found bomb materials, ammunition, chemicals, and an incriminating padlock. They arrested him, and he challenged the home search. Issue: Was the police’s warrantless search of Knights’s home unreasonable? Holding: No because the parole condition was validly imposed, and Knights had notice of the condition. The state has a high interest in subjecting probationers to searches b/c they have a higher recidivism rate than ordinary citizens.
b. Parolee Search—The police may search a parolee at any time without suspicion.
i. EXAMPLE: Samson v. California.

1. An officer saw Samson, a parolee, and thinking Samson had an outstanding warrant for his arrest, he approached. After they clarified Samson had no outstanding warrant, the cop searched Samson and found a cigarette box containing meth. Samson’s parole was subject to a condition that he agreed to be searched at any time. Issue: Was Samson’s search unreasonable as lacking RS? Holding: No because Samson signed the order subjecting him to the search condition, meaning he knew about it. The state has an overwhelming interest in supervising parolees b/c they have higher recidivism rates than probationers.
4. DNA Testing—The police may obtain, without suspicion, a DNA swab from arrestees accused of serious crimes.
a. EXAMPLE: Maryland v. King.
i. The police arrested King with menacing people with a shotgun. Upon his arrest, they swabbed his mouth for DNA. King’s DNA tied him to the rape committed 6 years prior. He was then charged with rape. He challenged the swab as an unlawful search. Issue: Was the mouth swab an unlawful search? Holding: No. The gov’t has a significant interest in DNA identification b/c it’s more accurate fingerprinting. The intrusion is minimal, and the CODIS database does not analyze DNA for anything other than to make an ID. It also prevents innocent people from a wrongful conviction.
i. Police Use of Force
i. BIG PICTURE—Police stops must be conducted in a reasonable manner
ii. Deadly Force—The police may use deadly force only when the officer has probable cause to believe EITHER: (1) the suspect poses a threat of serious harm to the officers or the public, OR (2) the suspect committed a crime involving the infliction or threatened infliction of serious physical harm.
1. Warning—When feasible, the police may warn a suspect about the imminent use of deadly force.
2. NOTICE: Flight not required (as in, the cops can’t use deadly force to stop an unarmed, fleeing suspect from getting away)
3. EXAMPLE: Tennessee v. Garner.

a. A neighbor reported a suspected burglary. An officer went around the home’s backyard, saw someone cross the yard, and climb the fence. The officer yelled for the person to stop and identified himself as the police. The person kept climbing. The officer shined his light on the person’s hands and feet. He believed the person was unarmed, but fearing the suspect’s escape, the officer shot him, hitting him in the back of the head. The suspect died in the hospital. Issue: Does the use of deadly force against an unarmed felon constitute an unreasonable seizure? Holding: Yes. The personal intrusion caused by deadly force is “unmatched.” It frustrates both the individual and society’s interests in the judiciary’s determination of guilt and punishment. Most police depts don’t allow deadly force against non-violent suspects.
iii. Non-Lethal Force—To determine whether the police’s use of force was appropriate, a court must consider the totality of the circumstances and balance the following factors:
1. The crime’s severity
2. Whether the suspect poses an immediate threat

3. Whether the suspect is actively resisting arrest or attempting to evade arrest by flight
4. EXAMPLE: Graham v. Connor.

a. Graham, a diabetic, felt a brewing insulin reaction and asked his friend Berry to take him to buy orange juice. At the store, Graham saw the long cashier’s line and immediately left, asking Berry to take him to a friend’s house. Cop Connor saw Graham run in and out and suspected him of robbery. Connor followed Berry’s car and stopped it. The men explained Graham was suffering from an insulin reaction and that they needed to get to the friend’s house 1/2 mile away. Connor called for backup, believing Graham was drunk. During this time, Graham ran around the car twice and passed out. When several more cops arrived, they handcuffed Graham and ignored Berry’s pleas to get him sugar. They called Graham a motherfucker and slammed him on the hood. When they officers heard back from the store that there was no robbery, they released Graham, who had sustained a broken foot, injured shoulder, cuts on his wrists, and bruises on his forehead. Graham sued per § 1983. Issue: Under what constitutional basis are excessive force claims scrutinized? Holding: The 4th Amendment.

BIG PICTURE QUESTION: If the search/seizure violated the 4th Amendment, what are the remedies?
a. “Standing” to Invoke Exclusionary Rule
i. General Rule (Rakas v. Illinois)—A defendant has “standing” to challenge an alleged 4th Amendment violation ONLY IF: 
1. (1) the police conduct intruded on the challenger’s reasonable expectation of privacy, AND 
2. (2) the challenger is a defendant in the criminal action in which the illegally obtained evidence is offered. 
ii. NOTICE: Personal property ownership is insufficient to challenge a seizure if you had no REOP in the place it was found (e.g., another person’s purse or home).
iii. HYPO: The police stopped Carly as she exited the mall with her sister. Carly carried a large tote bag purse. They asked if they could search her purse, and Carly consented. They found a pistol, over which Carly’s sister claimed ownership. The police seized the pistol and tied it to an alleyway shooting that occurred a week prior. Can the sister challenge the purse search? NO b/c the sister had no REOP in the purse the police searched. Only Carly had an REOP in her purse, and she consented to the search.
iv. HYPO: Police stop a car on a public road and search the trunk without consent or probable cause. They find a World Series trophy in the trunk, which they seize. A passenger in the car (not the car owner) is prosecuted for theft, and at trial, the prosecution seeks to introduce the trophy into evidence. What can the passenger do?

1. Challenge the stop, and the search was the fruit of an unlawful seizure (Brendlin)

a. BUT if the court says the stop was lawful, then the passenger is out of luck

b. BUT if the court says the stop was unlawful, then the passenger says everything after the stop is fruit of the poisonous tree (2 separate Fourth Amendment events: car search + trophy seizure)
c. NOTICE: the passenger cannot challenge the search b/c he doesn’t own the car

2. *If they charged the owner, the owner can challenge the stop, the search, and the seizure of the trophy (3 separate Fourth Amendment events: car seizure + car search + trophy seizure)
v. EXAMPLE: Rakas v. Illinois.

1. Officers responded to an alleged robbery. They found the getaway car on the highway and stopped it. The police ordered the three occupants out, and they searched it, finding a sawed-off rifle and rifle ammunition. The driver owned the car, but none of the three owned the rifle or the ammunition. All three were charged with armed robbery. The passenger defendants challenged the car search, and the prosecutor challenged their standing to challenge the search. Issue: Can the passenger defendants challenge the car search? Holding: No, because they had no REOP in the car. The only defendant who could challenge the car search was the drive b/c he owned the car.
vi. Home Searches—Only a home’s owners and tenants categorically have a reasonable expectation of privacy in the home. (Minnesota v. Carter)
1. EXCEPTION: Overnight guests—Overnight guests categorically have a reasonable expectation of privacy in the home in which they stay. (Minnesota v. Olson)
2. TEST—Temporary guests: A temporary guest may have a reasonable expectation of privacy in another’s home when weighing the following factors: 
a. (1) The reason for the guest’s visit
b. (2) The visit’s duration
c. (3) The nature of the visitor’s relationship to the homeowner or tenant
3. EXAMPLE: Minnesota v. Carter.
a. An officer investigated a tip that people were packing cocaine in an apartment. The officer saw through a gap in the blinds that three people were packing cocaine in plastic bags. After several minutes, two men left in a car. The police stopped the car and saw a bag and gun on the floor. They arrested the men, went back to the apartment, and arrested the third person, who lived in the apartment. The police learned the men lived in Chicago and came to Minnesota only and met the third person solely to pack the cocaine. They were all charged with conspiracy to commit a controlled substance crime. The men challenged the search of the apartment when the officer peeked thru the blinds. Issue: Did the men have an REOP in the apartment? Holding: No. They did not stay overnight, so they were temporary guests. They had no prior relationship with the tenant, they were only there for a few hours, and they were there for purely commercial reasons. 
4. HYPO (Minnesota v. Olson): Without a warrant or consent, the police enter a residence in which they believe a grand theft auto suspect has stayed as an overnight guest. They find him hiding in a closet. Can the suspect challenge the entry?
a. Arguments for YES
i. Overnight guests use their host’s home as their own
b. Arguments for NO

i. The 4th Amendment talks about people being secure in their homes, not other people’s homes
ii. The suspect’s house wasn’t searched
iii. The suspect is not an owner or tenant of the home searched

5. HYPO: Do guests staying in a motel room have an REOP in the room?
a. Yes REOP
i. Paid the toll (like in Katz)
ii. Presumption is overnight guest
iii. Society recognizes motel rooms as a private space in a public place (like telephone booth in Katz)
b. No REOP

i. Don’t own the room
ii. Possessory interest does not give an REOP (Rakas)
b. Exclusionary Rule— When the police obtain evidence in a manner contradictory to the Constitution, the state cannot introduce such evidence against a criminal defendant.
i. NOTICE: The encounter MUST result in criminal prosecution, otherwise the rule does not apply.
ii. EFFECT—Fruit of the poisonous tree doctrine: All evidence obtained directly from the constitutional violation and all derivative evidence is suppressed.  See Wong Sun v. United States.
iii. TEST (Herring v. United States)
1. Step (1): A court determining whether to apply the exclusionary rule must consider whether the police misconduct was intentional, reckless, or grossly negligent OR whether the harm occurred from practices that exact recurring or systematic negligence. 
2. Step (2): The court must then balance whether the exclusionary rule’s application will appreciably deter further police misconduct, and if not (i.e., only marginal deterrence), then the court should not apply the exclusionary rule 
3. EXAMPLE: Herring v. United States.
a. A cop learned Herring was going to the police station to retrieve items from his impounded car. The cop requested a clerk check Herring’s record for any outstanding warrants. Finding none, the cop directed the clerk to check neighboring counties. One had a hit. On this information, the cop arrested Herring, conducted a search incident to lawful arrest, and found meth and a gun. Immediately after, he received a call saying the warrant was recalled five months prior (so there wasn’t a warrant out for Herring). Herring challenged the drug and gun’s seizure as fruit of the illegal arrest. Issue: Does the exclusionary rule require the court to suppress the drugs and gun? Holding: No. While the gov’t conceded the arrest was unlawful, suppression is a last resort. Because the police clerk committed ordinary negligence, suppression here would result in negligible deterrence. This was a simple recordkeeping issue, and it was reasonable for the officer to rely on the clerk’s information. There is no wrongful conduct to deter here.
c. EXCPETION: Good Faith Exception—Suppression is not appropriate when the police, in good faith, rely on a defective warrant. (United States v. Leon)
i. EXCEPTION: Bad Faith Reliance—Suppression is appropriate when the police execute a defective warrant under the following circumstances:

1. (1) the officers acted dishonestly or recklessly in preparing their affidavit, OR 
2. (2) the circumstances were such that the police could NOT have an objectively reasonable belief they had probable cause; OR
3. (3) The judge or magistrate wholly abandoned their role by acting as a rubber stamp; OR
4. (4) The warrant is so lacking in particularity that it is unreasonable for the police to rely on it.
ii. EXAMPLE: United States v. Leon.
1. Pursuant to an anonymous tip, the police investigated an alleged drug ring. They staked out several homes and cars. They used the information they witnessed to apply for a search warrant, which a judge approved. The subsequent search produced large quantities of drugs. The alleged smugglers were indicted, and they challenged the warrant’s validity. The trial court found the warrant defective for lacking probable cause. Issue: When the police relied on a defective warrant in good faith, does the 4th Amendment require a court to suppress all evidence obtained from the subsequent search? Holding: No. The police did not do anything wrong—the judge did. Judges are not rubber stamps, but the exclusionary rule’s purpose is not to deter judicial error. Further, suppression is only appropriate in unusual cases where the deterrent benefit outweighs the cost of the guilty going free. The GF exception will protect legal law enforcement activity from judicial error.
iii. HYPO: An officer conducting unlawful surveillance determines that an individual is selling drugs. To secure an arrest warrant, he invests a confidential informant who allegedly saw the events that the officer himself saw while he was illegally surveilling the target.  The judge issues an arrest warrant, which is executed.  A search incident to arrest produces cocaine.  Should the court suppress the cocaine? YES b/c the police lied to obtain the warrant.
iv. HYPO: An officer takes his warrant affidavit to the prosecutor, who reads it and states it unequivocally fails to show PC. The officer applies for a warrant anyway, hoping to draw a police-friendly judge, and the magistrate issues a warrant on the very same affidavit.  Should the court suppress the evidence?

1. Arguments for YES

a. The judge abandoned her role and acted as a rubber stamp. 
b. Unlike in Leon, where the officer’s affidavit was extensive and many prosecutors looked it over, only 1 prosecutor looked at it, and s/he said it lacked PC.  

2. Arguments for NO

a. A prosecutor is NOT a judge, and the rule only cares about judges
v. HYPO (Davis): In a routine traffic stop, Driver is arrested after he gave the police officer a false name. After the individual was cuffed and put in a police car, the police searched his car and found a gun. Driver is charged and convicted. Under binding law at the time of the search, the search was lawful, and the court denied suppression (Belton, cops may search entire car incident to lawful arrest). But then Gant was decided (cops may only search whole car if evidence of the arrest crime will be found), making the search unlawful. On appeal, the defendant sought reversal of his conviction based on the new law making the search unlawful. Did the officer commit a bad act? NO, the law allowed the officer to do what he did when he did it.

1. Exclusion would not yield any deterrent value.

2. *Suppression deters future behavior

d. EXCEPTION: Independent Source Doctrine—When the police have obtained information in violation of the constitution, they may use that same information obtained through an independent source in support of a warrant, and neither the warrant nor the subsequent evidence is subject to suppression. (Murray v. United States)
i. NOTICE: The evidence is obtained through lawful means.
ii. EXAMPLE: Murray v. United States.
1. Federal agents witnessed Murray and Carter drive pickup tricks into a warehouse and then back out. While the warehouse was briefly open, the agents saw tractors and two people inside. The agents followed Murray and Carter, who turned their vehicles over to other drivers. The agents stopped both the drivers and found marijuana in the cars. The agents informed the team watching the warehouse that they found marijuana, and the second team forced their way into the warehouse, finding literal bales of marijuana. They left and applied for a warrant. They did not mention entering the warehouse, nor did they use any information obtained from their illegal entry in the warrant application. They obtained the warrant and seized 270 bales of marijuana. Issue: Was the agents’ seizure tainted by the initial unlawful entry such that the seizure was the fruit of the agents’ first entry? Holding: No. The warrant was obtained by using information independent of the unlawful entry.
e. EXCPETION: Inevitable Discovery Rule—Evidence that is the fruit of a constitutional violation is admissible IF the police would have inevitably found it through lawful means.
i. NOTICE: The evidence is admissible DESPITE being obtained through unconstitutional means.
ii. NOTICE: The Court doesn’t care about how flagrant or deliberate the constitutional violation was.
iii. EXAMPLE: Nix v. Williams.
1. Williams was accused of abducting and killing six-year-old Pamela Powers during a Des Moines, Iowa YMCA basketball game on Christmas Eve. The police could not find her body, but a young boy testified he helped Williams load into his car a blanket with two small legs sticking out. Williams turned himself in at a Davenport, Iowa police station and retained counsel. The police wanted to question him in Des Moines, so a Davenport officer volunteered to drive Williams to Des Moines. On the way, the detective pled with Williams to show them where he buried Powers’s body because it was about to blizzard and so her parents could give her a Christian funeral. Eventually, Williams caved and showed the police the body’s location. The body was in a location designated for police search. Williams challenged the body as the fruit of an unconstitutional interrogation. Issue: Was it inevitable for the police to find the girl’s body? Holding: Yes, so the body/body’s condition is admissible. The body was in an area designated for police search, so it was inevitable for them to find it. Not admitting this evidence would put the police in a worse position and prevent the court and jury from hearing “the truth.”
2. Lapp Questions: Doesn’t this rule allow the police to commit misconduct to shortcut their way to relevant, probative evidence?
a. ( Do we agree with this result or rule?

b. What if the police’s search grid was Iowa?

c. What if they did not yet have a search area designated?

d. What if the body was a couple feet outside the designated search area?

f. EXCEPTION: Attenuation—Suppression is improper when the connection between the unconstitutional conduct and the evidence becomes so attenuated the unconstitutional conduct’s taint is attenuated when considering the following factors:
i. (1) the temporal proximity btw the wrongful conduct and the evidence’s seizure
ii. (2) any intervening circumstances
iii. (3) the misconduct’s purpose and flagrancy
iv. EXAMPLE: Brown v. Illinois.

1. Three officers arrested Brown at his home without a warrant or PC. They had broken into his home and pointed a gun at him. They searched his apartment without his consent. They took him to the police station, gave him the Miranda warning, and interrogated him about a murder that occurred a week prior. They took him to look for the alleged shooter and found the guy. By this time, it was 12:15 am. At 2am, they gave him another Miranda warning and asked him to give another statement. He did but refused to sign it. A jury convicted Brown of murder. Issue: Did the Miranda warnings sever the causal chain btw the illegal arrest and Brown’s two incriminating statements such that the statements should NOT be suppressed as fruits of the unlawful arrest? Holding: No. The statements occurred two short hours after the illegal arrest, and the second statement directly resulted from the first one. The way the three officers set up the arrest seemed calculated to surprise, scare, and confuse Brown. It was undoubtedly purposeful and flagrant.
v. EXAMPLE: Utah v. Strieff.
1. An officer staked out a house that was allegedly used to sell drugs. He witnessed many people enter the home and leave shortly after. One of those people was Strieff. The officer followed Strieff to a convenience store. When Strieff exited, the officer demanded his ID. The officer ran Strieff’s ID and found an outstanding arrest warrant. The officer arrested Strieff, conducted a search incident to lawful arrest, and found meth and drug paraphernalia. Strieff challenged the drugs and drug paraphernalia’s seizure as the fruit of an unlawful Terry stop. Issue: Did the outstanding arrest warrant sever the causal chain btw the illegal Terry stop and the seizure of the drugs and paraphernalia? Holding: Yes. Only factor 1 (temporal proximity) favors Strieff b/c the SILA occurred minutes after the unlawful stop. Otherwise, the outstanding warrant was an intervening circumstance that was valid and unconnected to the stop. The officer had a ministerial duty to execute the arrest warrant. Further, the misconduct was not flagrant—it was simple negligence at most. He should have initiated a consensual encounter with Strieff.
g. Is the Exclusionary Rule a Desirable Remedy for Unconstitutional Police Behavior?

i. Critiques
1. Suppression results are too attenuated (distanced in time) from the search to influence the police’s future conduct
2. Frustrates the factfinding process by excluding relevant evidence
3. Only benefits criminals or those with something to hide (how true is this?)
4. Street police do not care whether their evidence is suppressed b/c they exist to terrorize the streets
5. Guilty may go free

ii. Favor

1. Deter police misconduct by encouraging officers to exercise caution when confronting serious criminals

2. Preserves judicial integrity by ensuring the courts do not convict accused based on illegally obtained evidence

h. The Exclusionary Rule’s Origins
i. The Constitution requires the court to suppress all evidence seized in violation of the Constitution in federal cases. (Weeks v. United States.)
ii. The Constitution requires the court to suppress all evidence seized in violation of the Constitution in state cases. (Mapp v. Ohio.)

1. Makes deterrence argument

i. Alternative Remedy??

i. Civil suit: § 1983 & money damages
1. Issues/Critiques
a. Officer unable to pay judgment ( Police department pays the judgment or Plaintiff receives nothing (no deterrent effect)

b. If the police department pays the judgment, the taxpayers are essentially paying the judgment since they fund the police department

c. Doesn’t affect criminal case—even if officer’s actions found to violate the Constitution, the civil judgment does not affect the criminal case

d. Allowing the government to pay to violate Constitutional rights??

III. 5TH AMENDMENT—Police Interrogation & Privilege Against Self-Incrimination
a. 5th Amendment: “No person . . . shall be compelled in any criminal case to be a witness against himself.”
b. Due Process Clause—The Due Process Clause protects the people’s right to a fair trial by prohibiting the admission into evidence confessions that were not freely and voluntarily given.
i. Rationale
1. Confessions obtained thru violence violate the principles of fundamental fairness embodied in the Due Process Clause
2. Confessions produced thru violence have low reliability
ii. EXAMPLE: Brown v. Mississippi (1936).
1. A white plantation owner was killed. A deputy sheriff went to Ellington’s house and demanded he go to the decedent’s house. A mob was waiting, and they accused Ellington of the murder. When he denied involvement, the mob seized him and repeatedly hung him from a tree and whipped him. He still refused to “confess” and somehow escaped. A few days later, the same deputy arrested Ellington, drove him out of state, whipped him, and informed him the whipping wouldn’t cease until Ellington confessed, which he eventually did. The same deputy then arrested two others and jailed them. The deputy and a mob went to the jail, put the men over chairs, and whipped them with a leather strap and buckle. The deputy advised that he wouldn’t stop until the men confessed and got it right. The deputy threatened the same treatment if the men changed their stories. At trial, all three men testified about the torture. Issue: Do convictions, supported only by confessions obtained through physical torture, violate the Due Process Clause? Holding: Yes. The deputy attempted to deliberately deceive the court and jury. The trial is a pretense if the police can contrive a conviction using violence.
iii. TEST—Voluntariness
1. Burden of Proof—The state must show the confession was voluntary.
2. STANDARD—Totality of the Circumstances: To determine whether a confession was voluntary, there must be state misconduct, and the court examines the totality of the circumstances of such misconduct and considers the following factors:
a. The interrogation’s length and whether the police deprived the suspect of basic needs
b. The police’s use and threats of force
c. Any psychological pressure tactics
d. Whether the police deceived the suspect
e. The suspect’s age, level of education, and mental condition
f. Any coercive questioning, torture, and the suspect’s mental condition
3. Long Rules
a. Length of Interrogation & Whether Defendant is Deprived of Basic Needs
i. Longer duration ( more likely involuntary
ii. No sleep, food, water, or restroom ( probably involuntary
iii. EXAMPLE: The Court deemed as involuntary a confession obtained after the suspect/defendant was denied sleep for 36 hours. (Ashcraft v. Tennessee.)
iv. EXAMPLE: The Court deemed as involuntary a confession obtained after the suspect/defendant was denied food for 24 hours. (Payne v. Arkansas.)
b. Use and Threats of Force—The threat of force must be sufficiently credible to overbear the suspect’s will.
i. EXAMPLE: Arizona v. Fulminante.
1. Fulminante was a suspect in his stepdaughter’s killing in Arizona. When he was cleared, he moved to New Jersey, where he was later arrested and convicted for possessing a firearm as a felon. Fulminante’s cellmate, Anthony Sarivola, was an FBI informant. When the prison caught wind of Fulminante’s stepdaughter, other inmates began threatening him. Sarivola asked about the killing, and Fulminante gave inconsistent stories. The FBI wanted his confession, so Sarivola offered to protect Fulminante from the other inmates if he told the truth. Fulminante then confessed to sexually assaulting and killing the little girl. After his release, Fulminante again confessed to Sarivola’s wife. Almost a year after his release, Fulminante was indicted and convicted in Arizona for the girl’s murder. He challenged his confession to Fulminante as involuntary, arguing Sarivola’s offer to protect him was tantamount to a threat of physical force, and that Fulminante had no other choice to protect himself from the violence. Held: Fulminante’s confession was involuntary because he was motivated by a threat of physical violence.  
c. Psychological Pressure Tactics
i. EXAMPLE: Spano v. New York.
1. Spano was an immigrant who was about 25 years old and whose highest education level was middle school. He was accused of shooting a man dead. Based on eyewitness accounts, a judge issued an arrest warrant for Spano’s arrest. Spano evaded arrest for a week, throwing the gun off a bridge and confessing to his childhood friend Bruno who was in the police academy. Bruno reported the confession. Spano turned himself in. Around 7:15pm, the police began interrogating Spano. He refused to talk. Around 12:15am, the police had Bruno act like Spano’s confession threatened his job. Bruno pled for Spano to confess and to consider Bruno’s wife and child. Bruno appealed to Spano four times, and Spano confessed after the fourth plea. By then, it was 3:25am. The police then took Spano to see if he could ID the bridge where he disposed the gun. They returned to the station by 6am. Spano was arraigned at 10:15am. He was convicted and challenged his confession as involuntary. Held: Spano’s confession was involuntary. Looking at the totality of the circumstances, the court found the following facts relevant: Spano’s immigrant status, his youth, his education level, his clean criminal record, his past mental health issues, that several law enforcement officers attended his interrogations, the interrogations consisted of leading questions, and that the interrogation was non-stop throughout the night. The Court emphasized the coercive nature of using Spano’s childhood friend and confidante on four separate occasions. It seemed to dislike that the police exploited Spano’s vulnerability to Bruno.
d. Deception
i. EXAMPLE: Involuntary confession where police told the suspect/defendant the court would treat her more leniently if she confessed [probably OK] AND that the court would take away her children and sentence her to 10 years if she did not [NOT OK]. 
ii. EXAMPLE: Voluntary confession where the police used a psychiatrist and business partner to obtain the suspect/defendant’s confession. 
iii. EXAMPLE: Voluntary confession where the police falsely stated the suspect/defendant’s accomplice confessed and expressed sympathy. 
e. Age, Level of Education, and Mental Condition of Suspect
i. Mental Condition—A confession resulting from a mental condition is not deemed involuntarily absent police misconduct.
ii. EXAMPLE: Colorado v. Connelly.
1. Connelly walked up to an officer and said he wanted to confess to a murder. The officer gave him the Miranda warning, and Connelly assured the cop he was sober but admitted to spending time in mental hospitals. They went to a police station to talk to homicide detectives. Connelly confessed to killing a young girl, and he took them to the murder location. All officers testified Connelly showed no signs of mental illness. The next day, Connelly seemed disoriented during an interview with his public defender. He gave confused answers and said “the voices” commanded him to confess. He was committed and spent six months in a mental hospital. His doctor testified at trial that Connelly suffered from “command hallucinations” brought by schizophrenia. The doctor testified Connelly’s illness meant he could not make free and rational decisions. A jury convicted Connelly of murder. He challenged the voluntariness of his confession. Held: Connelly’s confession was voluntary. The Due Process Clause requires government misconduct. The police didn’t do anything wrong here, so there’s no misconduct to deter by suppressing Connelly’s confession. The conviction works no fundamental unfairness.
c. The Privilege Against Self-Incrimination (“PASI”)
i. Requirements to Apply PASI
1. (1) State Action

2. (2) Only Individuals May Invoke the Privilege

3. (3) Applies to Testimonial Evidence (see below)
4. (4) Compulsion (i.e., compliance with Miranda, see below)
5. (5) Possibility of Incrimination
ii. Scope—Can invoke whenever subject to government questioning, including during Terry stops
iii. Testimonial Evidence

1. Testimonial Evidence—For the PASI, testimonial evidence refers to assertions made by the suspect that convey information or facts that do not have a purely administrative purpose. 
2. EXAMPLES:
a. YES testimonial
i. Verbally failing a field sobriety test
b. NO testimonial
i. Answering questions during booking about your age, height, and weight

ii. Results of a blood alcohol test (defendant isn’t asserting anything)
iii. Participating in a police lineup (merely showing physical characteristics)
iv. Seeing if gloves fit (demonstrations are not testimonial)
v. Presenting a signature on a bank form (does not asset anything as to the form’s content)
vi. Participating in a voice lineup where all participants say the same line, “Put your hands up.” (does not assert any information)
3. EXAMPLE: Schmerber v. California.
a. Schmerber was arrested while at a hospital for injuries he sustained while allegedly driving drunk. A cop told a doctor to draw Schmerber’s blood. Schmerber protested, but the physician did it anyway. Issue: Does the use of Schmerber’s BAC against him violate the PASI? Holding: No. Schmerber’s BAC is real evidence, and real evidence is not testimonial. Thus, it does not violate the PASI.
4. HYPO: The police ask the suspect where his Glock is. The suspect answers, “I don’t want to tell you because I don’t want you to take it.” Is his answer testimonial? YES b/c it asserts he owns a Glock. (United States v. Patane.)
5. HYPO: Muniz was picked up for drunk driving and brought to the police station. He was asked 8 questions: name, address, height, weight, eye color, DOB, current age, and the date of his sixth birthday. The police videotaped the Q&A. Muniz’s answers were slurred, and he couldn’t answer the last question. The police sought to use his answer to the last question as evidence of his intoxication. Were his answers testimonial? The first 7 answers were not testimonial, but the 8th answer was. Thus, the 8th answer was subject to the PASI and could not be used against him.
6. HYPO: Maurice was an abused child. He was hospitalized at 3 months old with several fractures, evidence of partially healed fractures, and other indications of severe abuse. Maurice was removed from his mother’s custody, and a year later returned to her. The mother refused to cooperate with court-order supervision and services by Child Protective Services. The City filed a petition to remove the child from the home. The mother refused to produce the child or reveal his location. No known friends or relatives reported recently seeing the child. The mother claimed he was with a relative in Dallas, which that relative denied. The court held her in contempt for failing to produce the child. The mother argued that compelling her to produce the child violated her 5th Amendment privilege. Held: Producing the child is testimonial because it conveys she has control over him. 
iv. Possibility of Incrimination—The suspect reasonably believes the state can use the statement against him or her in a criminal proceeding because EITHER (1) the answer is incriminating, OR (2) the answer provides a link the police’s chain of evidence. 
1. EXAMPLE: No possibility of incrimination where the prosecutor immunizes a suspect from criminal liability. (Hiibel v. Sixth Judicial District)
2. EXAMPLE: No possibility of incrimination where the suspect’s only potential exposure is civil liability.
3. EXAMPLE: No possibility of incrimination where the defendant refused to give his name to the police because he believed it was not their business where he had not committed a crime. (Hiibel v. Sixth Judicial District)
a. ( NOTICE: In some circumstances, giving your name carries a possibility of incrimination.
v. Coercion—Fifth Amendment Limits on In-Custodial Interrogation: Miranda v. Arizona
1. Rationale (Miranda v. Arizona.)
a. Police interrogation tactics create a “badge of intimidation” that is “equally destructive of human dignity” as physical violence
b. Tension between factfinding and liberty
i. According to Scalia, confessions are an “unmitigated good”
c. Worried police tactics create pressure that is meant to overcome a constitutional right
d. The people need adequate protective tactics to dispel police compulsion otherwise no statement is truly voluntary ( Decides to educate people
e. The police environment is “incommunicado,” and the court worries that no one knows what happens in a police interrogation room

2. Is Miranda Desirable?
a. In Favor
i. Doesn’t hurt law enforcement
ii. Consistent with PASI’s purpose
iii. Provides clear guidance to law enforcement
iv. Increases law enforcement’s professional behavior

b. In Opposition
i. Doesn’t fix the coercive nature of interrogations
ii. Prevents the police from obtaining confessions
iii. Neither the 5th Amendment text nor case precedent supports the decision
3. Miranda Elements/Formula—A law enforcement officer must give the Miranda warning when a suspect is in custody and subject to interrogation.
a. (1) In Custody—A person is in custody when EITHER:
i. (a) The person is arrested, OR 
ii. (b) When the person would feel their freedom was restricted in a significant way [objective test]
1. Carve-outs: Categorically NOT restricted in significant way
a. Incarceration (see Maryland v. Shatzer; Illinois v. Perkins)
b. Terry stop (Berkheimer) ( Not all 4th Amendment seizures constitute custody under the 5th Amendment 
i. EXAMPLE: Berkemer v. McCarty. A cop saw McCarty’s car weaving and pulled him over. McCarty could barely stand and was slurring. The officer decided he would arrest McCarty but first asked if he ingested any intoxicants. McCarty admitted to having a single beer and “a ton” of marijuana. The officer arrested McCarty, and a jailhouse blood test showed McCarty’s BAC was 0. The officer resumed questioning, and McCarty again reiterated he drank and took weed. McCarty signed a statement verifying he did not ingest angel dust or PCP. McCarty was charged and convicted of misdemeanor driving while intoxicated. Issue: (1) Was the officer required to give McCarty the Miranda warning even though he was charged with a simple misdemeanor? (2) Did the officer need to give McCarty the Miranda warning when he was initially topped? Holding: (1) Yes, the Miranda warning applies regardless of the charge b/c officers don’t usually know what a suspect will be charged with until after the arrest and investigation. (2) No, a Terry stop does not constitute 5th Amendment custody b/c it’s in public [no incommunicado setting], lasts only a few minutes, and others can watch.
iii. Break in Custody—When a suspect invokes his right to counsel, the police cannot question him for another fourteen days unless they provide him counsel.
1. EXAMPLE: Maryland v. Shatzer.

a. In August 2003, social worker referred the police to Michael Shatzer, Sr. on allegations he sexually abused his son. Shatzer was in prison for an unrelated child sex abuse crime. Officer Blankenship met Shatzer and gave him the Miranda warning. Shatzer expressed confusion about Blankeship’s purpose for the visit, stated he would not talk about the present case without an attorney, and the officer left shortly. In March 2006, after the social worker referred more specific allegations to the police, Blankenship reopened his file, and he visited Shatzer again. He gave Shatzer the Miranda warning, and Shatzer denied forcing his son to have oral sex with him but admitted to masturbating in front of his son. Shatzer also agreed to take a polygraph. After another Miranda warning, the police took Shatzer’s polygraph five days later, and he failed. He then began crying and saying, “I didn’t force him” repeatedly. Issue: Did the years between interviews break the Miranda custody such that the police could reapproach, re-warn, and reinitiate questioning? Held: Yes. Although Shatzer was incarcerated, he returned to “normal” life after the police left. The bright-line rule is fourteen days, and there was a three-year gap between the interviews.
iv. EXAMPLE: Oregon v. Mathiason.
1. Cops responded to a burglary report. The homeowner implicated Mathiason. The cops arranged for Mathiason to come to an office that housed several state agencies, including a state patrol office. Mathiason arrived at 5pm, and the officer and him sat in an office with the door closed. The cop stated Mathiason was not under arrested, but he falsely stated they found Mathiason’s fingerprints at the scene. After about 5 minutes, Mathiason admitted to the burglary. The officer gave Mathiason the Miranda warning and taped the confession. Mathiason was then free to leave. The police arrested Mathiason later, and he was convicted of 1st degree burglary. Issue: Was Mathiason in custody such that the officer was required to give him the Miranda warning before commencing the “interview?” Held: No, Mathiason was not in custody. His freedom was not restricted—he went to the station voluntarily, he was not under arrest, and he was only in the office for about half an hour.
v. HYPO: Larry was invited down to the police station by detectives to speak about a serious of neighborhood break-ins. Unbeknownst to Larry, the police already obtained an arrest warrant for him, and they were not going to let him leave. When he arrived, they told him he was not under arrest. They proceeded to a conference room where they asked him questions, which he answered. Was Larry in custody for 5th Amendment purposes?
1. Probably not, based on Mathiason. He voluntarily went to the station, was not under arrest, didn’t know about the arrest warrant, and voluntarily answered questions. According to the Mathiason court, a person in Larry’s position would not feel like his freedom was restricted in any significant way.
vi. HYPO: David solicits Agent X, an undercover police officer, to kill David’s wife. David’s plan is to be at home having a pool party at the time of the killing, which would take place at another location. Five police cars arrive at the home during the pool party and park outside. None are visible to anyone at the pool party b/c of trees surrounding the property). A single officer goes to the pool area with an arrest warrant in his back pocket and asks to speak to David. Officer Oswald tells David someone just shot his wife. David answers questions from Officer Oswald in front of a dozen friends without receiving the Miranda warning. After the questioning, Officer Oswald pulls out the warrant and arrests David. Are his statements admissible over a Miranda objection?
1. Probably yes. David was not in custody when he was questioned. A person in David’s position would not feel his freedom was restrained in any significant way.
b. (2) Subject to Interrogation—A person is subject to interrogation when BOTH: (1) the police words or actions constitute express questioning or its functional equivalent; AND (2) the police know or should know their words or actions are reasonably likely to elicit an incriminating response from the suspect. (Rhode Island v. Innis)
i. Scope
1. YES interrogation

a. Lapp assumes all questions posed by an officer are interrogation
b. Showing evidence to the suspect, even without questions or comment
2. NOT interrogation
a. Spontaneous statements

b. Offering/voluntary answers to officer dialogue
c. Dialogue between officers that the suspect overhears (Innis)
d. Suspect doesn’t know he’s talking to a cop (Perkins).
ii. Government Informants—A suspect is not subject to interrogation when s/he makes an incriminating statement to an undercover officer or government informant while in jail or prison.
1. EXAMPLE: Illinois v. Perkins.

a. A man named Donald Charlton reported that a fellow inmate had confessed to him about a murder. Charlton reported the details to the police, who recognized the case. The fellow inmate was Lloyd Perkins. The police sent Charlton back in with an undercover agent to elicit Perkins’s confession. The agent proposed the three of them break out, and Perkins eagerly agreed. That night, they discussed their breakout plan, Charlton expressed hesitancy at killing anyone, and the agent asked Perkins if he’d ever killed anyone. Perkins then confessed to the murder he previously told Charlton. Issue: Must an undercover officer give an inmate the Miranda warning before asking questions that elicit an incriminating response? Held: No. There was no coercion—Perkins didn’t know he was talking to a cop, and they weren’t in the coercive police setting. Perkins was not intimidated into confessing—rather, he was trying to impress his fellow inmates. Police ploys to mislead a suspect or lull him into a sense of comfort are OK.

b. ( What if an officer posed as an AA counselor to get a person to talk about the crimes he committed while on a drinking binge?

i. Perkins would say it’s OK b/c the person would not be in custody or subject to interrogation

ii. ( Are there other areas of law in which the suspect could challenge this conduct?

iii. Due Process?? But this seems voluntary? 

iv. Lapp: But what do we mean by voluntary? Due Process is about what we as a civilized society tolerate, etc.

iii. EXAMPLE: Rhode Island v. Innis.
1. Police investigated the death of a taxicab driver by shotgun. They responded to a cab driver’s 911 call that a man robbed him at shotgun-point. They found Innis standing, unarmed, in the middle of the road. They arrested him and he received at least four Miranda warnings before they departed. As they left, an officer expressed worry to another officer that a girl from the nearby handicapped school for little girls would find the shotgun and accidentally shoot herself. After hearing that, Innis told the officers he would show them where he hid the shotgun. A jury convicted Innis on all counts. Issue: Was Innis subject to interrogation? Held: No. Innis gave the statement freely and voluntarily. The conversation he overheard was a dialogue between officers—it was not directed at him. The Court believed the officers could not have known their dialogue would prompt Innis to speak [seems weak].
2. Question: Does the “functional equivalent” of express questioning need to be particularized to the suspect or can it be generalized? The Court seems to think it can be generalized b/c the officers didn’t know Innis had a particular vulnerability to handicapped little girls. It seems likely that the Court would have found coercion if the officers deliberately exploited that vulnerability.
iv. HYPO: A police officer lawfully conducts a Terry stop and frisk of a man. During the frisk, the officer feels what appears to be a foot-long knife at the suspect’s right hip area. The officer pulls out the knife, holds it up, and asks: “What are you doing with this?” The suspect says he uses it for protection. The officer arrests the suspect. At trial, the defendant seeks to suppress his statement. 
1. Not in custody during a Terry stop ( No duty to warn of Miranda rights
v. HYPO: A guard finds one of two men in the drunk tank at the police station lying in a pool of blood. The other inmate was asleep on his bunk. As the guard was unlocking the door, he yelled What happened?” The inmate awoke and said “I killed him. He wouldn’t shut up.”

1. Not in custody for Miranda purposes, b/c not in police coercive environment

2. Lapp points to Shatzer.
vi. HYPO: Defendant walks into the sheriff’s office and says “I done it. Arrest me. Arrest me.” Deputy: “Done what?” Defendant: “I killed my wife.” Deputy: “How did you kill her?” Defendant: “With an axe.”

1. Not in custody for Miranda purposes, like in Mathiason
2. Nothing to suggest his freedom was restrained

3. ( Does this incentivize police to keep the suspect/confessor talking for as long as possible before conducting the formal arrest?

vii. HYPO: Defendant is suspected in a burglary and sexual assault. Defendant allowed police to take his picture, and then agreed to accompany them to the alleged victim’s home. En route, Defendant said he knew nothing of the crime. Upon arrival, one officer went in Victim’s home (where victim identified Defendant from a photo array). The officer returned to the car and said to Defendant: “You’re a liar.” Defendant responded by saying: “You’re right. I did it.”

1. Arguments for suppression

a. He was in a police car

b. The officer called him a liar, which is designed to elicit a response

2. Arguments against suppression

a. He voluntarily went into the police car

b. He voluntarily spoke to the officer
c. Effect: Categorical Miranda Warning—The rule is categorical, not case-by-case
i. Right to remain silent
ii. Right to an attorney during questioning

iii. Anything the suspect says will be used against him at trial
iv. If the suspect cannot afford an attorney, the court will appoint him one at no cost
4. EXCEPTION: Public Safety Exception—The police may question a suspect without a Miranda warning when necessary to prevent danger to the public, the suspect, or the officer. (New York v. Quarles)
a. Scope
i. Imminent threats only

ii. Defined by the exigency ( the police can only ask questions to resolve the exigency
iii. Protect the public, law enforcement, and the defendant

iv. **Overrides invocation of the right to remain silent
b. EXAMPLE: A woman approached two patrolling officers. She alleged a Black man wearing a blue and yellow letterman jacket raped her. She advised he just entered the A&P Supermarket. The officers drove to the store. They saw a man, Quarles, who matched the description. Quarles also saw the cops and tried to run. The officers caught him in the store, frisked him, and found an empty gun holster. After handcuffing him, an officer asked him where the gun was, and Quarles indicated a nearby carton. The cops retrieved the gun and read him the Miranda warning. Quarles stated he would talk and confessed to buying and owning the gun. Issue: Was the officer justified in failing to give Quarles the Miranda warning before asking him about the gun’s location? Held: YES. The police sometimes must make spontaneous decisions—it’s unreasonable to strictly hold them to the police manual. The gun posed multiple threats to the public because an accomplice might nab it or an employee or customer might find it.
c. HYPO: After the bombing in Boston in 2013 at the Boston Marathon, and the capture of Dzhokhar Tsarnaev, federal agents questioned him in the hospital without first giving him Miranda warnings. Agents asked about planning the bombing, about his actions before, during and after, about possible accomplices, about his beliefs regarding Islam, and about other planned attacks. Tsarnaev had gunshots wounds, was on multiple pain medications, and had his jaw wired shut. Several times during the interrogation, he wrote “lawyer” on a piece of paper, circling it several times. He also wrote “leave me alone.” Thirty-six hours after the interrogation began, a judge read him his Miranda rights, and he invoked them.
i. ( If Tsarnaev made incriminating statements before the police read him the Miranda warning, are those statements admissible? 
1. Arguments for admissibility

a. Public safety exception—Need to know whether there are other similar impending attacks or other bombs in the area
2. Arguments for suppression

a. This is a Due Process violation—he was deprived of sleep for 36 hours!!!
b. There were no signs of an impending attack / there was no imminent danger
c. Once law enforcement caught Tsarnaev, the danger was over

d. HYPO: Officer arrests Defendant for selling cocaine. Before he conducted a SILA, Officer asked Defendant if he had any drugs or needles on him. Defendant said “I don’t use drugs. I sell them.” At trial Defendant moved to suppress his statement. The prosecution raises the public safety exception. What result?
i. The statement is admissible. Officers are included in the exception, and the danger is being stabbed with a needle / needle full of drugs.
e. HYPO: Officer observed Defendant selling drugs. As he approached, he saw Defendant swallow something. Fearing for Defendant’s safety, Officer took him to the hospital. On the way, Officer asked if he swallowed something. Defendant said, “yes.” Is the defendant’s statement admissible?
i. Yes. The public safety exception applies to protecting the suspect/defendant.
5. Right to Remain Silent

a. Express Invocation Rule—The suspect must clearly and unambiguously state his/her intention to assert the right to remain silent, AND the suspect must ground it in the privilege against self-incrimination. (Berghuis v. Thompson; Salinas v. Texas)
i. Consequences
1. Valid Invocation
a. Interrogation must cease (Arizona v. Miranda)
b. Police must “scrupulously honor” the invocation (Michigan v. Mosley)
c. The state cannot use the suspect’s invocation against him/her in court
d. The jury/court cannot consider the suspect’s invocation in determining guilt
2. Invalid Invocation

a. Police do NOT need to clarify whether the suspect wants to invoke
b. The state may use the suspect’s invocation against him/her in court

c. The jury/court may consider the suspect’s invocation in determining guilt
3. EXAMPLE: Salinas v. Texas.

a. Two brothers were shot to death in their home. A neighbor saw a person run from the home into a dark-colored car. The police suspected Salinas, who attended a party at the brothers’ home the night before. Salinas agreed to turn his gun over to the police. He spoke with the officers for about an hour. But when the officers asked if the shotgun would match the crime scene forensics, Salinas allegedly did not answer, shuffled nervously, and looked down. He answered questions after that. At trial, the prosecution used Salinas’s silence and nervous conduct as evidence of his guilt. He was convicted of murder. Issue: May the prosecution use Salinas’s silence against him at trial? Held: Yes. The PASI is not an unqualified right to remain silent; it only protects silence for the singular purpose of preventing self-incrimination. Salinas never invoked his right to remain silent.
ii. Questioning Subsequent to Invocation—The police may resume interrogating a suspect who invoked his right to remain silent if the police “scrupulously honored” the invocation. (Michigan v. Mosley)
1. Scrupulously Honored Factors
a. (1) Whether the police immediately stopped questioning after the initial invocation

b. (2) The temporal proximity of the subsequent interrogation to the first

c. (3) Whether the police in the subsequent interrogation give the suspect another Miranda warning

d. (4) Whether the subsequent interrogation is for a different crime than the first interrogation

e. (5) Whether the subsequent interrogation occurs in a different setting than the first interrogation

f. (6) Whether the subsequent interrogation involves the same or different officers than the first interrogation
2. NOTICE: The police may resume questioning after the suspect invokes the right to remain silent.
3. EXAMPLE: Mosely was arrested for two robberies. An officer gave Mosely the Miranda warning, and Mosely signed an acknowledgement that he understood. The officer began questioning, and Mosely invoked his right to remain silent. Mosely went to his cell. Two hours later, a different officer visited Mosely and brought him to his police unit for questioning. The officer was investigating a murder for which Mosely was not arrested. The officer gave Mosely the Miranda warning and stated another person implicated him as the shooter. Mosley then confessed to the shooting. Mosely was convicted of 1st degree murder. Issue: Did the police violate Miranda by questioning Mosely after he invoked his right to remain silent? Held: No. Hours passed between the interrogations, which different officers conducted in different rooms about different crimes.
4. HYPO: The police arrest Sylvester for armed robbery. Two officers put him in Interrogation Room 1 on Floor 1 and give him the Miranda warning. He immediately invokes his right to remain silent. Three hours later, the same officers put him in Conference Room B on Floor 3 and give him the Miranda warning. They proceed to question him, and he again invokes his right to remain silent. They lead him back to his cell. In the break room, the officers run into two former robbery-unit cops who now work homicide, and they ask if the homicide detectives want to “show them how it’s done.” By then, it’s two hours later, and the detectives take Sylvester to Interrogation Room 3 on Floor 5 (homicide’s department). The detectives give Sylvester his Miranda warning, and Sylvester rolls his eyes and invokes his right to remain silent. The detectives walk him back to his cell saying, “Damn, you’re one tough nut to crack.” They try again two hours later, giving Sylvester’s fourth Miranda warning in Interrogation Room 4 on Floor 5. Sylvester sighs and says, “Fine, I’ll tell you everything.” What result?
a. Arguments in favor of OK
i. According to the Mosley court, this is okay—the cops immediately stopped questioning after the invocation, they waited hours between each interrogation, they gave Sylvester a new Miranda warning each time, they moved him around, and the officers changed at one point
b. Arguments against this conduct

i. There are Due Process concerns about whether the confession is voluntary
ii. Repeated attempts are coercive because they tell the suspect that the police will harass them until they confess
iii. EXAMPLES
1. Valid Invocation
a. “I invoke my right to remain silent.”
b. “I plead the 5th.”
2. Invalid Invocation
a. “I’m not talking to you.”
b. “I don’t need to talk to you.”
c. “I don’t need to say nothing to you.”
d. “I’m done talking.”

b. Waiver—The state has the burden of proving the suspect voluntarily, knowingly, and intelligently waived his right to remain silent. 
i. Presumption—The court presumes the suspect has NOT waived Miranda, and the state has a “heavy burden” to establish waiver. (North Carolina v. Butler)
ii. Elements
1. (1) The police gave the Miranda warning
2. (2) The accused made an uncoerced statement
a. Voluntary = Was it coerced?
3. (3) The accused understood their rights
a. Knowing = Was the suspect aware of his rights?
b. Intelligent = Did the suspect understand his rights?
iii. STANDARD—Totality of the circumstances
1. Express Waiver—For express waiver, the suspect must explicitly state, verbally or in writing, that s/he wishes to waive his/her Miranda rights.
a. EXAMPLE: “I understand my rights and wish to talk.”
2. Implied Waiver—For implied waiver, the suspect may waive his/her Miranda rights by engaging in a course of conduct that shows s/he intends to waive the Miranda rights, but silence alone is insufficient to prove waiver. (Berghuis v. Thompkins)
a. NOTICE: Requires the state to prove the suspect intelligently waived.
iv. HYPO: Police interrogate a suspect at the police station about a bank robbery. The provide Miranda warnings and elicit a waiver. They do NOT tell the suspect that his attorney was present in the waiting area of the police station and had asked to speak with his client. Is the waiver valid? YES—the attorney’s presence has no bearing on the suspect’s ability to know his right to remain silent, understand it, and waive it. The suspect has the burden of invoking.
v. HYPO: Police interrogate a suspect at the police station about a bank robbery. They provide Miranda warnings and elicit a waiver. During the interrogation, they also ask the suspect questions about a different crime they suspect him of committing. Is the waiver valid? YES—the police do not need to re-warn a person whenever they change the topic or subject of discussion.
vi. EXAMPLE: North Carolina v. Butler.

1. Butler and an accomplice were accused of robbing a gas station. The station attendant ID’d Butler and agreed to testify against him. After his arrest, the FBI determined Butler had an 11th grade education and was literate. They presented him with an “Advice of Rights” form, and Butler read it. He stated he understood the form. He refused to sign the form’s waiver, but he agreed to speak with the FBI. He then made incriminating statements. At trial, Butler sought to suppress the statements. Issue: Did Butler waive his Miranda rights? Held: Yes, he impliedly waived his Miranda rights by speaking with the FBI. There is no evidence Butler was coerced into speaking. He read the form with his Miranda rights, and he confirmed he understood them. This was a valid implied waiver.
vii. EXAMPLE: Berghuis v. Thompkins.
1. Thompkins was suspected of a mass shooting. After his arrest, the police gave Thompkins a form with his Miranda rights and asked him to sign the acknowledgement that he understood hem. He refused to sign but verbally acknowledged his understanding. The interrogation lasted three hours. Thompkins generally refused to talk, but he sometimes answered in the affirmative or negative or would answer a question unrelated to the case. After 2 hours and 45 minutes, one of the officers asked him if he believed in God. Thompkins began crying, said yes, and confessed. Issue: At any point during the three-hour interrogation, did Thompkins invoke or waive his right to remain silent? Held: Thompkins never invoked his right to remain silent because he never clearly and unambiguously stated his intention to invoke the right. But, Thompkins impliedly waived his right to remain silent by occasionally answering questions, even if his answers were one word long. Further, nothing suggests Thompkins did not understand the warnings, and he verbally acknowledged his understanding. The interrogation’s duration does not affect his waiver.
c. Effect
i. ( What is the position of a suspect subject to interrogation who has not uttered a word?
1. Not invoked
2. Not waived
3. Subject to continued questioning
6. Right to Counsel During Questioning
a. Express Invocation Rule—The suspect must clearly and unambiguously invoke his or her right to counsel.
i. Consequences
1. Valid Invocation
a. Interrogation must cease
b. Attorney must consult with suspect
c. The police cannot resume interrogation without the attorney present
2. Invalid Invocation
a. Interrogation continues
b. Police do NOT need to clarify whether the suspect wants an attorney
ii. EXAMPLES
1. Valid Invocation
a. “I want an attorney.”
2. Invalid Invocation
a. “Maybe I should get a lawyer.” (Davis v. United States)
b. “I should probably talk to a lawyer.” (Davis v. United States)
c. “My attorney would be so pissed if he knew I was talking to you. He told me not to discuss this case with anyone.”
d. “I think I need to see an attorney.”

e. “I would rather have an attorney here with me.”
f. “Where that lawyer at, man?”
g. “I mean, I’m straight up man. I’m not gonna lie to you. But, ya know, I mean, I should wait, I should huddle up with a lawyer and this and that.”
h. “This is how I feel, if y’all think I did it, I know that I didn’t’ do it so why don’t you just give me a lawyer, dog, ‘cause this is not what’s up.”
iii. Subsequent Questioning after Invocation—Law enforcement may only resume questioning after invocation of the right to counsel IF BOTH the suspect had an opportunity to speak with counsel and counsel is present during the subsequent questioning. (Minnick v. Mississippi)
iv. HYPO: During custodial interrogation that followed a Miranda warning and waiver, the suspect said, “I don’t ever want to talk about this no more,” and “I’m through with this.” Questioning continued. The suspect then stated, “I plead the Fifth.” The officer responded by saying, “’Plead the Fifth?’ What’s that?” Questioning continued, eventually producing an incriminating statement. Did the suspect invoke at any point?
1. YES: The Supreme Court held that cops know what “Plead the Fifth” means.
v. HYPO: Did the suspect invoke?
1. Q: Having those rights in mind, do you want to talk to us now about the reason you’ve been arrested?

2. A: At this point, I don’t think so. I don’t think I can talk.

3. Q: Why is that?

4. A: My mind is not clear enough to discuss this. I need to be able to think. Right now isn’t a good time.

5. Q: So you’re saying that the reason is because.....

6. A: I don’t want to discuss it right now. I guess I want.....

7. Q: You want what?

8. A: I don’t want to discuss it right now.

9. Q: Is it because you’re too tired?
10. A: Not really. I can give you a little rundown, but I’m not going deep. I didn’t stop and that was it.
11. ( Arguments in favor of invocation
a. He said, “I don’t want to discuss it right now” which any reasonable person would understand as him terminating the discussion
12. ( Arguments against invocation

a. He never said he wanted to remain silent.
b. He said he didn’t want to discuss it “right now,” which suggests he wants to discuss it at some point—just not right now
c. Davis says “I think” is ambiguous
vi. EXAMPLE: United States v. Davis (1994).

1. The navy police arrested Davis about a murder. They gave him the Miranda warning, and Davis waived his rights to remain silent and to counsel. About 1.5 hours into questioning, Davis said, “Maybe I should talk to a lawyer.” The interviewing agent sought to clarify, and Davis said, “No, I don’t want a lawyer.” Questioning continued, and Davis said, “I think I want a lawyer before I say anything else.” Questioning ceased. Davis was convicted of murder. Issue: Did Davis invoke his right to counsel when he said, “Maybe I should talk to a lawyer?” Held: No. Davis’s statement was ambiguous, and law enforcement does not need to clarify a suspect’s ambiguous statement. 
2. Question: After Davis, how should an officer respond when a suspect says, “Maybe I should talk to a lawyer?” The officer may continue questioning the suspect.
b. Waiver After Invocation—After invoking the right to counsel, a suspect cannot waive his/her right to counsel UNLESS EITHER the suspect initiates further communications, conversations, or exchanges with the police, OR fourteen days pass between the invocation and the subsequent interrogation.
i. EXAMPLE: Edwards v. Arizona.
1. The police arrested Edwards, gave him the Miranda warning, and informed him that another suspect implicated him in a crime. Edwards initially denied involvement but later said he wanted to “make a deal.” The police said they didn’t have authority to “make a deal,” and they gave Edwards the county attorney’s number. Edwards requested an attorney. The police ceased questioning and put him in jail. The next day, the same cops asked to see Edwards. They gave him another Miranda warning, and Edwards asked to hear the other suspect’s taped statement implicated Edwards. After listening to the tape, Edwards agreed to give an unrecorded statement. He then incriminated himself. Issue: Did Edwards waive his right to counsel by talking to the police after invoking his right to counsel? Held: NO. Edwards did not waive b/c the police instigated his confession after he invoked his right to counsel.
ii. EXAMPLE: Maryland v. Shatzer.
1. In August 2003, social worker referred the police to Michael Shatzer, Sr. on allegations he sexually abused his son. Shatzer was in prison for an unrelated child sex abuse crime. Officer Blankenship met Shatzer and gave him the Miranda warning. Shatzer expressed confusion about Blankeship’s purpose for the visit, stated he would not talk about the present case without an attorney, and the officer left shortly. In March 2006, after the social worker referred more specific allegations to the police, Blankenship reopened his file, and he visited Shatzer again. He gave Shatzer the Miranda warning, and Shatzer denied forcing his son to have oral sex with him but admitted to masterbating in front of his son. Shatzer also agreed to take a polygraph. After another Miranda warning, the police took Shatzer’s polygraph five days later, and he failed. He then began crying and saying, “I didn’t force him” repeatedly. Issue: Did the police violate Miranda by questioning Shatzer without a lawyer after he invoked his right to counsel? Held: No. When a suspect invokes his right to counsel, the police may resume interrogation without an attorney if there was a break in Miranda custody at least fourteen days long.
iii. HYPO (Minnick v. Mississippi): Suspect arrested on Friday. On Saturday, FBI agents came to the jail to interrogate him. Suspect refused to meet with them but was told he would have to go “or else.” FBI agents read him his rights and he acknowledged he understood them yet refused to sign a waiver form. After some incriminating statements, Suspect said “Come back Monday when I have a lawyer.” Questioning ceased. An appointed attorney spoke with the suspect on 2–3 occasions on Sunday. On Monday, a Deputy Sheriff came to the jail to talk to the suspect. Suspect’s attorney was not present. The jailors said he had to talk and could not refuse. Sheriff gave him Miranda warnings, suspect waived, and made more incriminating statements.
1. SCOTUS held this violates Edwards b/c the attorney wasn’t present during this questioning, even though the attorney was “made available” to him.
2. ( Could the defendant find a Due Process violation b/c the jailor forces the suspect to go to questioning against his will? It’s a factor but not a violation alone.

iv. Initiation HYPO: Respondent arrested for robbery and advised of his Miranda rights. After the officer explained why he thought Respondent was the robber, Respondent said “I want an attorney before I say anything else.” The interrogation immediately ceased. Twenty minutes later, Respondent was transferred from the police station to the local jail. During the trip, Respondent asked the officers in the car “What is going to happen to me now?” The officer answered by saying “You do not have to talk to me. You have requested an attorney and I don’t want you talking to me unless you want to.” Respondent said he understood, and there followed a conversation about where he was being taken, and what he was going to be charged with. Respondent eventually recanted his denial and admitted his involvement in the robbery.
1. ( Did the suspect initiate the conversation? YES, according to SCOTUS b/c he was inquiring into the robbery 
2. The police even reminded the suspect that he invoked his RTC and shouldn’t talk ( no bad police behavior
3. This wasn’t as if he asked for a drink of water

d. Remedies for Violation
i. Due Process
1. Fruit of the Poisonous Tree— All evidence obtained directly from the constitutional violation and all derivative evidence is suppressed. (Wong Sun)
a. STANDARD—Totality of the circumstances

2. EXCEPTION: Attenuation— Suppression is improper when the connection between the unconstitutional conduct and the evidence becomes so attenuated the unconstitutional conduct’s taint is attenuated when considering the following factors:

a. (1) the temporal proximity btw the wrongful conduct and the evidence’s seizure

b. (2) any intervening circumstances

c. (3) the misconduct’s purpose and flagrancy
2. EXAMPLE: Brown v. Illinois.
a. Three officers arrested Brown at his home without a warrant or PC. They had broken into his home and pointed a gun at him. They searched his apartment without his consent. They took him to the police station, gave him the Miranda warning, and interrogated him about a murder that occurred a week prior. They took him to look for the alleged shooter and found the guy. By this time, it was 12:15 am. At 2am, they gave him another Miranda warning and asked him to give another statement. He did but refused to sign it. A jury convicted Brown of murder. Issue: Did the Miranda warnings sever the causal chain btw the illegal arrest and Brown’s two incriminating statements such that the statements should NOT be suppressed as fruits of the unlawful arrest? Holding: No—sometimes the court must exclude a statement after a valid Miranda warning because the statement resulted from a different constitutional violation.
ii. Miranda
1. Suppress Information Obtained Pre-Warning—When the police obtain an un-warned incriminating statement, they may use any witness identification information for further factfinding even if the statement is not admissible. (Michigan v. Tucker)
2. TEST—Exclusionary Rule Balancing Test: The remedy for a Miranda violation is to suppress the un-warned statement only.
a. NOTICE: No fruit of the poisonous tree doctrine—Miranda is NOT a constitutional rule.

b. Step (1): A court determining whether to apply the exclusionary rule must consider whether the police misconduct was intentional, reckless, or grossly negligent OR whether the harm occurred from practices that exact recurring or systematic negligence.

c. Step (2): The court must then balance whether the exclusionary rule’s application will appreciably deter further police misconduct, and if not (i.e., only marginal deterrence), then the court should not apply the exclusionary rule
3. EXAMPLE: Oregon v. Elstad.
a. Cops suspected teenager Michael Elstad of burglarizing $150,000 worth of art and furniture. They obtained an arrest warrant and went to Elstad’s house, where his mom allowed them in to speak with Elstad. The cops asked if Elstad knew the people whose house was burglarized. They informed him that they suspected his involvement, and Elstad said, “Yes, I was there.” The police then gave him the Miranda warning, and he waived his rights. They took him to the police station, where he confessed. Issue: Did Elstad’s first unwarned statement “taint” his subsequent warned confession such that the court should suppress the second confession as directly resulting from the first un-warned admission (i.e., the cat was already out of the bag)? Held: No. A Miranda warning dispels the “taint” from any prior unwarned statements, so any statements following the warning are admissible. However, statements obtained without a Miranda warning (here, the first admission) are categorically suppressed without needing to show a constitutional harm. 
b. NOTICE: The cops likely committed ordinary negligence by not warning Elstad the first time—a failure to warn resulting from intentional coercion OR improper tactics may NOT dispel the “taint” of the un-warned statements.
4. EXAMPLE: Missouri v. Seibert.
a. The police had a practice of interrogating suspects, not giving the Miranda warning until after the suspect confessed, and then having the suspect repeat their confession. Seibert planned and executed the burning of her family’s mobile home while it contained her son’s dead body and another teenager, who was killed in the fire. The police took Seibert to the police station and began questioning her. She finally confessed, after which the police gave her a 15–20-minute coffee and cigarette break. They then administered the Miranda warning and went thru her statement again. Issue: Was Seibert’s post-warning statement admissible? Held: No. The police practice here was calculated to ensure suspects confess and don’t know their rights. After the initial confession, there was little left unsaid / no point in stopping talking because the suspect already confessed to everything. In this way, a suspect will not believe s/he actually has Miranda rights.
b. DISTINGUISH from Elstad: The cops here deliberately sought to make Seibert incriminate herself, whereas the cops in Elstad seemed to make a good faith mistake.
5. EXAMPLE: United States v. Patane.
a. Police received a call that Patane violated his ex-girlfriend’s restraining order against him. Concurrently, the Bureau of Alcohol, Tobacco, and Firearms alerted the police that Patane illegally possessed a Glock as a felon. The police arrested Patane at his house. When they tried to give the Miranda warning, he interrupted them and stated he knew his rights. The police asked Patane where the Glock was, and he refused to tell them because he did not want them to take it away from him. The cops persisted, Patane relented, and he gave them “permission” to retrieve it. Patane sought to suppress his statements and the Glock. Issue: Does the police’s failure to deliver the Miranda warning taint the physical evidence obtained from Patane’s unwarned and incriminating statement? Held: No, the gun is not “tainted.” Miranda and the PASI do NOT apply to real evidence, so the gun is admissible.
6. EXAMPLE: Vega v. Tekoh (2022).
a. Tekoh worked at a medical center. A female patient accused him of sexually assaulting her, and the medical center called the police. The police went to the medical center and questioned Tekoh, who apologized in writing for assaulting the woman. The police never gave Tekoh the Miranda warning. The state charged Tekoh with unlawful sexual penetration. The jury found him not guilty. Issue: May a plaintiff sue a police officer under § 1983 for using an un-warned and incriminating statement against him at trial? Held: No. Miranda is not a constitutional right. § 1983 allows plaintiffs to sue for violations of a federal or constitutional right, and Miranda is neither. 
7. Impeachment—Statements obtained in violation of Miranda may be used for impeachment. (Harris)
IV. 6TH AMENDMENT—RIGHT TO COUNSEL
a. 6th Amendment: “[I]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense.”
b. Right to Counsel—The government cannot deliberately elicit an incriminating statement from a defendant without counsel present once the 6th Amendment right to counsel attaches.
i. Massiah Rule—The 6th Amendment right to counsel attaches once (at or after) adversarial proceedings begin against the defendant. (Massiah v. United States)
1. TRIGGER WORDS: charged, arraigned, indicted
ii. EXAMPLE: Massiah v. United States.
1. Customs agents received information that a cargo ship en route from South America was carrying narcotics. The agents searched the ship, and they found 3.5lbs of cocaine. They also discovered information potentially linking Massiah and another man, Colson, to the smuggling operation. The agents arrested both men, and they were indicted. Massiah retained a lawyer. Without telling Massiah, Colson agreed to work with the customs agents. He allowed the agents to plant a radio receiver in Colson’s car, and after work one day, Colson and Massiah spoke in the car. An agent sat around the corner and used a receiver to listen. Massiah incriminated himself during the conversation. Issue: Did the customs agents violate Massiah’s 6th Amendment right to counsel by deliberately causing Massiah to incriminate himself without his attorney present. Held: YES.
iii. EXAMPLE: Brewer v. Williams.
1. Williams was accused of abducting and killing six-year-old Pamela Powers during a Des Moines, Iowa YMCA basketball game on Christmas Eve. The police could not find her body, but a young boy testified he helped Williams load into his car a blanket with two small legs sticking out. Williams turned himself in at a Davenport, Iowa police station and retained counsel. The police wanted to question him in Des Moines, so a Davenport officer volunteered to drive Williams to Des Moines. Williams’s lawyer requested to ride along, but the police declined the request. The attorney instructed the detective to refrain from speaking to Williams. On the way, the detective pled with Williams to show them where he buried Powers’s body because it was about to blizzard and so her parents could give her a Christian funeral. Eventually, Williams caved and showed the police the body’s location. Issue: Did the “Christian burial speech” violate Williams’s 6th Amendment right to counsel? Held: Yes. The speech deliberately caused Williams to incriminate himself despite his representation by counsel.
iv. HYPO: (Montejo): Defendant was formally charged and appointed counsel. He goes straight from arraignment to jail without ever meeting his lawyer. Later, while in jail, he was asked by detectives to accompany them on a search for the murder weapon. He was given Miranda warnings, and he agrees to go along. During the search, he admits to the killing. Is this a waiver of either his 5th or 6th right to counsel? 
1. 5th Amendment

a. Yes/maybe, b/c he never invoked his 5th Amendment right to counsel

b. It’s a waiver if he said he understood his Miranda rights

2. 6th Amendment

a. No, b/c adversarial proceedings begun against him when he was charged, so the 6th Amendment right to counsel has attached
3. ( If the defendant waives his 5th Amendment right to counsel, has he also waived his 6th Amendment right to counsel? YES

a. This person was told they have a right to counsel during questioning. As long as they voluntarily waive it, the courts should treat both rights as waived

b. If the rule were otherwise, the government would never be able to talk to the person after arraignment.
c. Offense-Specific—The 6th Amendment right to counsel is specific to the offense for which the right attached.

i. TEST—Same crime: For the 6th Amendment, two crimes are NOT the “same” crime if the criminal acts require proof of a fact that the other does not require. (Blockburger v. United States)
1. EXAMPLE: Different crimes
a. Crime 1: Larceny
i. The taking
ii. With the intent to steal

iii. Of the personal property of another

b. Crime 2: Robbery
i. The taking
ii. With the intent to steal

iii. Of the personal property of another

iv. From his or her person or in their presence

v. Against his or her will; by violence, intimidation or threat of force

ii. EXAMPLE: Texas v. Cobb.
1. Lindsey Owings reported a burglary at his house and that his wife and child were missing. The police received an anonymous tip that Owings was involved, but he denied it at questioning. While under arrest for a separate offense, the police again questioned Owings about his involvement in the burglary. He signed a written statement confessing to the burglary, but he denied knowledge about his wife and child’s location. He was indicted for the burglary and given an attorney, who allowed the police to question Owings about his family’s disappearance. While on bail, Owings moved in with his father, who later called the police to report his son had confessed to murdering his wife and child. Owings then confessed to the murders. Issue: Did the police violate Owing’s 6th Amendment right to counsel by interrogating him about unrelated crimes without an attorney? Held: No. Owings right to counsel had not yet attached because he was arrested and not yet charged. Also, burglary and capital murder are different crimes for 6th Amendment purposes.
d. Government Informants—When the accused unknowingly makes an incriminating statement to a government informant while incarcerated, the court must consider the following when deciding whether the government has violated the accused’s 6th Amendment right to counsel:
i. (1) whether the informant was acting under instructions from the government, AND
ii. (2) the informant’s role as perceived by the suspect/defendant, AND 
iii. (3) whether the suspect/defendant is in custody or incarceration at the time the government elicits the incriminating statements
iv. EXAMPLE: United States v. Henry—yes violation
1. Henry was implicated in a robbery. He was indicted and incarcerated. While in prison, a federal agent contacted a federal informant named Nichols, who was incarcerated in the same cell block as Henry. The agent requested Nichols listen for any statements made by Henry about the robbery. The agent specifically requested Nichols refrain from initiating conversation with or questioning Henry about the robbery. Regardless, Nichols spoke with Henry, who made incriminating statements about his involvement in the robbery. Nichols testified against Henry at trial, but the jury never heard the Nichols was a paid government informant. The jury found Henry guilty. Three years later, Henry moved to vacate his sentence upon learning Nichols was a paid government informant, arguing he was intentionally set up to incriminate himself. Issue: Did Nichols’s conversations with Henry violate Henry’s right to counsel? Held: Yes. The FBI knew Nichols had access to Henry. Henry thought Nichols was a fellow inmate. The court further reasoned incarceration creates influences that render the accused particularly susceptible to government ploys. Further, Nichols had Henry’s trust—apparently Henry asked Nichols to help him break out of prison once Nichols was released.
v. EXAMPLE: Kuhlmann v. Wilson.
1. The Respondent and two other men robbed a bank, killed a security guard, and evaded arrest. Respondent eventually turned himself in and gave a statement to the police as though he were a witness—he denied involvement but said he didn’t come forward initially b/c he was worried about being blamed. The police put him in jail with an informant named Benny Lee. The police explicitly instructed Lee to listen to Respondent and not to ask him questions about the robbery. Eventually, Lee made incriminating statements, and Lee reported them to the police. Lee testified against Respondent at trial. The trial court found (factfinding) that Lee had not asked Respondent any questions, and Respondent’s statements were spontaneous and unsolicited. Issue: Did Lee’s actions violate Henry? Held: No. Respondent volunteered his confession. Lee was a mere “listening post” and obeyed the police’s instruction not to ask Respondent any questions.
e. Waiver—The state must prove the defendant’s waiver was voluntary, knowing, and intelligent. (Brewer v. Williams)
i. Connection to 5th Amendment—A defendant who waives his 5th Amendment right to counsel during questioning also waives his 6th Amendment right to counsel. (Montejo v. Louisiana)
f. Impeachment—Statements that violate the 6th Amendment may be used at trial solely to impeach a witness.
g. Remedies for Violation

i. Exclusionary Rule— When the police obtain evidence in a manner contradictory to the Constitution, the state cannot introduce such evidence against a criminal defendant.
1. NOTICE: The encounter MUST result in criminal prosecution, otherwise the rule does not apply.
2. EFFECT—Fruit of the poisonous tree doctrine: All evidence obtained directly from the constitutional violation and all derivative evidence is suppressed.  See Wong Sun v. United States.
3. TEST (Herring v. United States)
a. Step (1): A court determining whether to apply the exclusionary rule must consider whether the police misconduct was intentional, reckless, or grossly negligent OR whether the harm occurred from practices that exact recurring or systematic negligence. 
b. Step (2): The court must then balance whether the exclusionary rule’s application will appreciably deter further police misconduct, and if not (i.e., only marginal deterrence), then the court should not apply the exclusionary rule 
4. EXAMPLE: Herring v. United States.
a. A cop learned Herring was going to the police station to retrieve items from his impounded car. The cop requested a clerk check Herring’s record for any outstanding warrants. Finding none, the cop directed the clerk to check neighboring counties. One had a hit. On this information, the cop arrested Herring, conducted a search incident to lawful arrest, and found meth and a gun. Immediately after, he received a call saying the warrant was recalled five months prior (so there wasn’t a warrant out for Herring). Herring challenged the drug and gun’s seizure as fruit of the illegal arrest. Issue: Does the exclusionary rule require the court to suppress the drugs and gun? Holding: No. While the gov’t conceded the arrest was unlawful, suppression is a last resort. Because the police clerk committed ordinary negligence, suppression here would result in negligible deterrence. This was a simple recordkeeping issue, and it was reasonable for the officer to rely on the clerk’s information. There is no wrongful conduct to deter here.

ii. EXCEPTION: Independent Source Doctrine—When the police have obtained information in violation of the constitution, they may use that same information obtained through an independent source in support of a warrant, and neither the warrant nor the subsequent evidence is subject to suppression. (Murray v. United States)

1. NOTICE: The evidence is obtained through lawful means.

2. EXAMPLE: Murray v. United States.

a. Federal agents witnessed Murray and Carter drive pickup tricks into a warehouse and then back out. While the warehouse was briefly open, the agents saw tractors and two people inside. The agents followed Murray and Carter, who turned their vehicles over to other drivers. The agents stopped both the drivers and found marijuana in the cars. The agents informed the team watching the warehouse that they found marijuana, and the second team forced their way into the warehouse, finding literal bales of marijuana. They left and applied for a warrant. They did not mention entering the warehouse, nor did they use any information obtained from their illegal entry in the warrant application. They obtained the warrant and seized 270 bales of marijuana. Issue: Was the agents’ seizure tainted by the initial unlawful entry such that the seizure was the fruit of the agents’ first entry? Holding: No. The warrant was obtained by using information independent of the unlawful entry.

iii. EXCPETION: Inevitable Discovery Rule—Evidence that is the fruit of a constitutional violation is admissible IF the police would have inevitably found it through lawful means.

1. NOTICE: The evidence is admissible DESPITE being obtained through unconstitutional means.

2. NOTICE: The Court doesn’t care about how flagrant or deliberate the constitutional violation was.

3. EXAMPLE: Nix v. Williams.

a. Williams was accused of abducting and killing six-year-old Pamela Powers during a Des Moines, Iowa YMCA basketball game on Christmas Eve. The police could not find her body, but a young boy testified he helped Williams load into his car a blanket with two small legs sticking out. Williams turned himself in at a Davenport, Iowa police station and retained counsel. The police wanted to question him in Des Moines, so a Davenport officer volunteered to drive Williams to Des Moines. On the way, the detective pled with Williams to show them where he buried Powers’s body because it was about to blizzard and so her parents could give her a Christian funeral. Eventually, Williams caved and showed the police the body’s location. The body was in a location designated for police search. Williams challenged the body as the fruit of an unconstitutional interrogation. Issue: Was it inevitable for the police to find the girl’s body? Holding: Yes, so the body/body’s condition is admissible. The body was in an area designated for police search, so it was inevitable for them to find it. Not admitting this evidence would put the police in a worse position and prevent the court and jury from hearing “the truth.”

b. Lapp Questions: Doesn’t this rule allow the police to commit misconduct to shortcut their way to relevant, probative evidence?

i. Do we agree with this result or rule?

ii. What if the police’s search grid was Iowa?

iii. What if they did not yet have a search area designated?

iv. What if the body was a couple feet outside the designated search area?

iv. EXCEPTION: Attenuation—Suppression is improper when the connection between the unconstitutional conduct and the evidence becomes so attenuated the unconstitutional conduct’s taint is attenuated when considering the following factors:

1. (1) the temporal proximity btw the wrongful conduct and the evidence’s seizure

2. (2) any intervening circumstances

3. (3) the misconduct’s purpose and flagrancy

4. EXAMPLE: Brown v. Illinois.

a. Three officers arrested Brown at his home without a warrant or PC. They had broken into his home and pointed a gun at him. They searched his apartment without his consent. They took him to the police station, gave him the Miranda warning, and interrogated him about a murder that occurred a week prior. They took him to look for the alleged shooter and found the guy. By this time, it was 12:15 am. At 2am, they gave him another Miranda warning and asked him to give another statement. He did but refused to sign it. A jury convicted Brown of murder. Issue: Did the Miranda warnings sever the causal chain btw the illegal arrest and Brown’s two incriminating statements such that the statements should NOT be suppressed as fruits of the unlawful arrest? Holding: No. The statements occurred two short hours after the illegal arrest, and the second statement directly resulted from the first one. The way the three officers set up the arrest seemed calculated to surprise, scare, and confuse Brown. It was undoubtedly purposeful and flagrant.

5. EXAMPLE: Utah v. Strieff.

a. An officer staked out a house that was allegedly used to sell drugs. He witnessed many people enter the home and leave shortly after. One of those people was Strieff. The officer followed Strieff to a convenience store. When Strieff exited, the officer demanded his ID. The officer ran Strieff’s ID and found an outstanding arrest warrant. The officer arrested Strieff, conducted a search incident to lawful arrest, and found meth and drug paraphernalia. Strieff challenged the drugs and drug paraphernalia’s seizure as the fruit of an unlawful Terry stop. Issue: Did the outstanding arrest warrant sever the causal chain btw the illegal Terry stop and the seizure of the drugs and paraphernalia? Holding: Yes. Only factor 1 (temporal proximity) favors Strieff b/c the SILA occurred minutes after the unlawful stop. Otherwise, the outstanding warrant was an intervening circumstance that was valid and unconnected to the stop. The officer had a ministerial duty to execute the arrest warrant. Further, the misconduct was not flagrant—it was simple negligence at most. He should have initiated a consensual encounter with Strieff.

V. IDENTIFICATION PROCEDURES

a. ID Process Generally (Notice the process involves 2 IDs)

i. The police find a suspect

ii. They call the witness, suspect, and suspect’s attorney to the station and arrange the ID procedure

iii. *The witness positively IDs the suspect (if they don’t, there’s likely no case or the rest doesn’t occur)

iv. The prosecutor calls the witness or cop at trial

v. *The witness or cop testifies about the witness’s ID

b. Types of IDs

i. Lineup—The police obtain about five people, including the suspect, and show each to the witness.
1. Best practice = one at a time, not all at once
ii. Showup—The police only show the suspect to the witness.
1. **Categorically suggestive (Stovall v. Denno)
iii. Photo Array—The police obtain photographs of multiple different people and show each to the witness.
c. 6th Amendment—Does the 6th Amendment impose any restraints on police identification procedures?
i. Right to Counsel at IDs—The suspect has a 6th Amendment right to counsel when offered for a witness identification and failing to have counsel present (absent an intelligent waiver) violates the suspect’s 6th Amendment rights.
1. Scope
a. Timing—Only applies to IDs after the accused is charged
b. Type of Procedure—Only applies to showups and lineups, NOT photo arrays.
2. Process (Notice the process involves 2 IDs)
a. The police find a suspect
b. They call the witness, suspect, and suspect’s attorney to the station and arrange the ID procedure
c. *The witness positively IDs the suspect (if they don’t, there’s likely no case or the rest doesn’t occur)
d. The prosecutor calls the witness or cop at trial
e. *The witness or cop testifies about the witness’s ID
ii. Remedy— If the police obtain a suspect ID without notice and an attorney during the ID procedure, the ID’s admissibility depends on EITHER:
1. (1) for the out-of-court ID, whether that evidence was gained by exploiting the 6th Amendment violation; OR 
a. ( Must be excluded, UNLESS the exploitation was harmless error as proved beyond a reasonable doubt (Gilbert v. California)
2. (2) for the in-court ID, whether the witness has an independent basis for making the in-court ID.
a. “Independent Basis” Factors
i. Prior opportunity to observe the alleged criminal act

ii. Existence of any discrepancy btw any pre-lineup descriptions and the defendant’s actual description

iii. The ID of the defendant by picture before the lineup

iv. Failure to ID the defendant on a prior occasion

v. Lapse of time btw the alleged act and the lineup ID

vi. The facts disclosed by the police to the witness about the lineup
b. EXAMPLE: Someone is kidnapped for 12 months. They are rescued, and the police charge the kidnapper. The police do a line up without the kidnapper’s lawyer. Is the person’s in-court ID at trial excluded? No, because the victim is making the ID from their 12 months of “living” with the kidnapper.
iii. EXAMPLE: United States v. Wade [consolidated case].
1. Wade’s case: Wade and two others were accused of robbing a federally insured bank. The witnesses were a bank teller and the bank’s vice president, at whom the robber pointed his gun. The witnesses alleged the robber wore a strip of tape on each side of his face. Fifteen days after Wade’s arrest, the police placed Wade in a line up with five others. Each person in the lineup had tape on each side of their faces and said something. Wade did not have his attorney present, and the police did not notify his attorney of the lineup. The witnesses said Wade resembled the robber.
2. Gilbert v. California: Gilbert was accused of several robberies. The police pooled 100 witnesses into an auditorium for a lineup. The consensus was that Gilbert was guilty.
3. Stovall v. Denno: An elderly woman alleged she walked in on a Black man stabbing her husband to death in their kitchen. When she screamed, the man stabbed her, too. It was unclear whether she would survive the attack. The police brought the suspect to the widow’s hospital bed. The suspect was the only Black man in the room, the only suspect shown, and was handcuffed to an officer. The woman ID’d the suspect as the murderer.
4. Issue: Did the IDs violate the 6th Amendment because the suspects did not have counsel present? Held: It depends. Generally, suspects have a right to counsel at IDs because no one will testify on the defendant’s behalf if something goes wrong. Eyewitness ID and memory are highly suggestible. The police may unwittingly suggest or influence the witness into picking the suspect. The suspect will not know about the suggestion because he’s not there. An attorney is in the best position to witness the ID procedure and attack it at cross-examination.
d. 5th Amendment—What ID procedures violate the Due Process Clause? 
i. Big Picture—Does the ID procedure create a likelihood for irreparable misidentification? (Neil v. Biggers)
ii. Elements—Police ID procedure violates the Due Process Clause when, given the totality of the circumstances, the procedure is suggestive AND the suggestion is unnecessary. (Foster v. California)
1. STANDARD—Totality of the circumstances
2. NOTICE: State action required.
a. EXAMPLE: Perry v. New Hampshire.
i. The police received a call that a Black man was breaking into cars. An officer arrived on scene and approached the man, who was named Perry. He said he found two stereos on the floor. A neighbor saw a man look into another neighbor’s car and break in. The witness neighbor woke the car owner, who informed police he owned one of the cars missing a stereo. The police spoke to the witness neighbor, who identified the suspect as Perry. The police called the witness neighbor to the station about a month later. She was unable to ID Perry in a photo array. Issue: Was the night-of ID unduly suggestive? Held: No, because the police did not engage in any wrongful conduct. The witness spontaneously pointed through the window at the suspect. There was no wrongful police misconduct.
3. Photo IDs Generally OK—The court will set aside a photo ID ONLY IF the procedure is so impermissibly suggestive that is raises a very substantial likelihood of irreparable misidentification.
a. Rationale = Photo IDs are easily replicable, unlike lineups or showups which cannot be replicated in the courtroom
b. EXAMPLE: Simmons v. United States.

i. Two men robbed a federally insured bank in the early afternoon. Five employees saw the robbers, who stayed in the bank for around 5 minutes. The police traced the getaway car to Simmons’ sister-in-law, who said she loaned the car to her brother, Andrews. SIL also led them to Andrews’ mom, and the police searched the mom’s house, finding a suitcase (over which she denied ownership) containing a gun, a sack similar to the one used in the robbery, and several coin cards and bill wrappers from the bank that was robbed. The next day, one of Andrews’ sisters gave them pictures of Simons with another man, Andrews. Both men were clearly visible in several photographs. The police showed the pictures to the bank teller witnesses, who ID’d Simmons as the bank robber. None ID’d Andrews. Issue: Was the procedure so unduly prejudicial as to taint the convictions? Held: No. Although all the pictures were of the same two men (and were thus highly suggestive), the suggestion was necessary because a serious felony was just committed. The ID also had high indicators of reliability since none of the witnesses ID’d Andrews and they all had a clear view of the robbers since it was clear out, there was lighting, the robbers didn’t wear any masks, and the robbery lasted 5 minutes.
4. EXAMPLE: Foster v. California—only case to find in the defendant’s favor
a. Foster and two others were accused of robbing a bank late at night. The only witness was a late-night security guard named David. After the police arrested Foster, they put him in a lineup and asked David to find the robber. The lineup consisted of three men total. Foster was over 6’ tall and the other two men were about 5’5”. Foster also wore a leather jacket that was similar to the one David said one of the robbers wore. David could not initially ID Foster, and the police allowed the two to meet face-to-face in a room with only them and law enforcement. David still could not ID Foster, and he left. Seven to ten days later, David returned to try again. Foster was the only person from the first lineup in the second lineup. David positively ID’d Foster as the robber. Issue: Did the lineup procedure violate Foster’s Due Process rights? Held: Yes. The court found the procedure suggestive—the lineup height differential, that the cops only made Foster wear the leather jacket, the one-on-one confrontation (essentially a showup), and that Foster was the only person in both lineups. It also found the suggestion was unnecessary.
iii. CARVE-OUTS—Even if the procedure was unnecessarily suggestive, courts will find an ID procedure does NOT violate Due Process if EITHER (1) there was an independent basis for the ID, OR (2) the ID has sufficient measures of reliability.
1. (1) Independent Basis—If the out-of-court ID violates Due Process, the court may admit a subsequent in-court ID if the witness has an independent basis from which to ID the suspect at trial when considering the following factors: (1) the witness’s opportunity to view the criminal, (2) the witness’s degree of attention, (3) the accuracy of any prior description provided by the witness, (4) the witness’s level of certainty at the time of the ID, and (5) the length of time between the crime and ID.
a. Relates to in-court ID
b. Factors (See Neil v. Biggers)
i. Witness’s opportunity to view the criminal

ii. Witness’s degree of attention

iii. Witness’s accuracy of the prior description

iv. The witness’s level of certainty at the time of the ID

v. Length of time btw the crime and confrontation

c. **Courts almost always find an independent basis
2. (2) Sufficient Measures of Reliability—Even if the out-of-court ID violates Due Process, the court may admit the ID anyway if the ID has sufficient measures of reliability when considering the following factors: (1) the witness’s opportunity to view the criminal, (2) the witness’s degree of attention, (3) the accuracy of any prior description provided by the witness, (4) the witness’s level of certainty at the time of the ID, and (5) the length of time between the crime and ID.
a. Relates to out-of-court ID
b. EXAMPLE: Neil v. Biggers.
i. Respondent was accused of raping a nurse at knifepoint. The assailant walked the nurse two blocks from her house and into the woods, where he raped her. The nurse gave the police a general description, and over seven months, she viewed several suspects in photographs, lineups, or showups but did not make a positive ID until she heard Respondent’s voice during a showup. Issue: Did the showup violate the Due Process Clause? Held: No, the showup did NOT violate Due Process because the ID was reliable. The nurse spent a “considerable time” with her rapist, up to 30 minutes. She saw him in adequate lighting. She was not a casual observer, but the victim of a horrible crime. She said she had “no doubt” Respondent raped her. Even though her ID occurred seven months after the crime, she never ID’d anyone prior.
c. EXAMPLE: Manson v. Braithwaite.
i. An undercover officer and an informant went to buy drugs from a suspected dealer. The officer knocked on the door, and a man answered, opening the door a little over a foot wide. The officer could see the man’s face illuminated by natural light (daylight), and the officer stood about 2 feet away from the man. The officer said he wanted to buy drugs and gave the man cash. The door closed, and when it reopened, the man handed the officer a baggie. The encounter took about 7 minutes. Immediately after, the officer went back to the station, where he gave a description. Recognizing the description, another officer put a picture of the man on the undercover officer’s desk. The undercover officer made a positive ID, saying there was no question it was the same person. Issue: Did the lone photo ID violate Braithwaite’s Due Process rights? Held: No because the officer’s ID was reliable. He looked directly at Braithwaite for 2–3 minutes in daylight. He was not a casual observer but a trained officer with high attention to detail. The officer gave the description literally minutes after the transaction, and Braithwaite doesn’t challenge that he fits the description. The officer was certain of the ID.
iv. ANALYSIS FRAMEWORK
1. Is the out-of-court ID constitutional?
a. If yes ( witness testimony is admissible
2. If no, does the witness have an independent basis to ID the suspect at trial?
a. If yes ( in-court ID is admissible
3. If no, then no testimony about the out-of-court ID is admissible.
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