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Criminal Law Outline
CRIME = MENS REA + ACTUS REUS + CAUSATION + HARM – DEFENSES
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I.  MENS REA (INTENT)

COMMON LAW

RULE:  Mental state necessary to commit a criminal act, which includes any of the following:

1. General Intent

2. Specific Intent

3. Strict Liability
4. Malice
APPLICATION

S/I #1:  General Intent
R:  When you have only one mens rea to commit one act.  The only state of mind required is an intent to commit the act constituting the crime, not the consequences of the act.  (i.e. Assault, Battery, Rape, Arson, Kidnapping, Joyriding.)  (Ex: A commits an assault on B, which requires that he only intended to commit the physical act.)

**It is easier to convict a person of a general intent crime rather than a specific intent crime b/c you only need to prove one intent and b/c there are fewer defenses available.

**Most crimes are general intent crimes. 

A:

S/S/I #1:  Transferred Intent
R:  When a person’s requisite intent to commit one crime is transferred to his committing the same crime but on another person, during the commission of the intended crime.  Transferred intent can only occur if the two crimes occur at about the same time.  (Ex: A tries to shoot B, but strikes C instead; A’s intent to harm B will be transferred to the attack on C)

**Exception:  Transferred intent does not apply to two different crimes when the two crimes unless the other crime is felony murder (when someone dies during the commission of a felony).

**Transferred intent normally applies to general intent crimes and malice crimes, however it also applies to some specific intent crimes in certain situations (i.e. attempt crimes, larceny)

**Transfer intent DOES apply to attempt crimes (Ex: A intends to shoot B by falsely aiming at C, but misses C – A’s attempt to shoot B is transferred to his attempted murder on C.  However, if A had aimed at B then it would have just been an attempt on B).

PUBLIC POLICY

1. Society wants retribution – when someone has died, society wants to see someone punished.

2. Deterrence of both the intended crime and the resulting unintended crime.

A:

Cases Showing Transferred Intent
1. HYPO: Assuming Faulkner wants to burn down a ship.  He trails gun powder down from the ship, and lights it, but during the act, the wind blows the powder onto a nearby ship and burns that one down leaving the intended ship unharmed.

a. Transferred intent applies here making D guilty of arson b/c it transfers his intent to commit arson on one ship to his committing arson on another ship, which are the same crimes.

2. HYPO:  Using the hypo above about the ships, what if someone died as a result of the burning of the ship, and since the crimes of arson and murder are different, should the intent transfer to the crime of murder?

a. Yes, b/c courts make an exception when someone dies.  When death is the consequence of a crime (felony murder), courts apply transferred intent.  The act (actus reus) is there but it lacks intent (mens rea), however, the consequence is so severe that it should be punished.

3. HYPO:  Someone walks into a bank and sticks a gun in the teller’s face but never pulls the trigger, and the teller has a heart attack and dies.  Is the D guilty?

a. Yes, b/c his intent would be transferred to his crime of killing the teller since he had an intent to commit another crime (robbery), which is a felony (felony murder).  The perpetrator never meant to kill anyone, but it’s irrelevant.  However, if the victim didn’t die, but remained in a vegetative state, there can be no transfer of intent b/c death never occurred.

Cases NOT Showing Transferred Intent

1. Regina v. Faulkner – D had the intent to commit burglary in stealing rum from a ship, but ended up setting fire to the ship.  His intent to commit burglary was not transferred to his committing arson b/c they were different crimes and no one died as a result.

2. HYPO:  Using the bank hypo above, instead assume that a lightning rod comes through the building and kills the teller.  Is D still guilty?

a. No, b/c it was unforeseeable that that would happen and also b/c it could have happened anyway whether the felony occurred or not.  It was not a direct or indirect consequence of the felony committed.

S/I #2:  Specific Intent
R:  When you have two mens Rea to commit more than one act.  Generally used to describe actions that must be done with a specified further purpose in mind.  (i.e. Attempt, Larceny, Burglary, Assault with intent to…, Robbery.)  (Ex: A commits burglary, which requires that he intended to trespass and that he intended to commit theft)

**Intoxication is a defense to specific intent b/c it is believed that a drunk person can’t form a specific intent.

**All attempt crimes are specific intent crimes subject to specific intent defenses.
Defenses Available to Specific Intent Crimes but NOT to General Intent Crimes
1. Diminished capacity (Partial mitigating defense)

a. Voluntary intoxication – must show so intoxicated could not have intent to commit offense
b. Mental illness (just short of insanity)

2. Honest and unreasonable mistake of fact (Partial mitigating defense)

**When you have a partial mitigating defense to a specific intent crime (i.e. burglary), you will be allowed to use it as a complete defense against that specific intent crime, but you will be held responsible for the lesser included general intent crime that you committed (i.e. trespassing).

***Ca has no diminished capacity, but we have specific vs. general intent

· Solicitation

· Conspiracy 

· Attempt

· Larceny 

· Receiving stolen property

· Embezzlement 

· False pretenses 

· Robbery 

· Burglary

· Forgery

· 1st degree murder

· Assault (defined in that jdx as attempted battery)
S/I #3:  Strict Liability
R:  The D’s state of mind (intent) is irrelevant.  As such, you do not need proof of any of the elements of intent; the act by itself is enough.  (Ex: Statutory rape is the primary example)
**An honest and reasonable mistake of fact is NOT a defense for strict liability in common law.  Insanity, unconsciousness, duress are possible defenses. There is no crime on the books that punishes someone for an honest and reasonable mistake, except for strict liability crimes.

**However, CA is one of the few states that got rid of the strict liability element of its statutory rape statute.  A “reasonable and honest” mistake now CAN be a valid defense.

**Prosecutors love strict liability cases b/c all they have to show is that the crime has been committed, no criminal intent needs to be proved.

PUBLIC POLICY

1. To prevent exploitation of the honest and reasonable mistake defense (“I didn’t know” defense), legislatures passed the strict liability statutes.  Prosecutors claimed that even some guilty people were using that defense and getting away with it, and so they wanted to get a leg up on those people.

A:

Cases Showing Strict Liability
1. Regina v. Prince – D was held criminally liable for taking away a 14 yr. old girl even though he was under the impression that she was 18 since she told him so.  D’s act of taking her away was enough to hold him criminally liable, his intent was irrelevant.

2. HYPO:  Assume that Jack goes to Las Vegas and is sitting at the blackjack table.  A girl comes over to talk to him.  He tells her he’s in law school.  She gives him her bar card, proving that she’s an attorney, and he sees in her purse her drivers license which shows that she is 31 years old.  People she knows come over and talk with him giving him the impression that she is who she said she was – a 31 year old attorney.  Jack then leaves with her and ends up sleeping with her.  However, he later finds out that she is only 17 years old.  Is Jack liable for statutory rape?

a. Under statutory rape law, Jack will be found guilty.  Even though a reasonable person would have believed the facts as Jack did, it doesn’t matter.

**However, if this occurred in CA, he would probably not be found guilty if he can prove that it was a honest and reasonable mistake.

3. HYPO:  In a case where someone throws away toxic dump without knowing at the time that it was toxic, would they be held criminally liable?

a. Yes, b/c we have created strict liability statutes for certain types of crimes, including environmental crimes, as in this case. The physical act of dumping the toxic waste is enough.

4. HYPO:  Someone walks into a grocery store and leaves a package of meat in the meat section.  A customer buys it and then later realizes that the amount of meat in the package was not exactly the amount stated on the package.  Is the store criminally liable since they did in fact sell it to the customer even though it’s not their product?

a. Yes, b/c there is a statute that makes it a strict liability crime to sell meat mismarking its weight.  The store had a responsibility to confirm that the meat they sold had the correct amount contained in the package.

S/I #4:  Malice
R:  Where a person recklessly disregards an obvious or high risk that a particular harmful result will occur.  Malice only applies to murder and arson and is not a specific or general intent crime.  The four types of malice are:

1. Intent to kill

2. Intent to commit serious bodily harm

3. Felony murder

4. Malignant/depraved heart (gross recklessness/negligence)

S/I #5:  Gross Recklessness/Negligence
R:  Wanton and reckless disregard for human life and safety.  One acts grossly reckless when they are aware of a substantial and unjustifiable risk that will cause harm, but they consciously disregard that risk and act anyway.  However, the actor doesn’t desire harmful consequences.  It’s a subjective standard that requires that the actor personally realize the risk and personally disregard it.  (Ex. Driving 100 mph down city streets and kills)


**Some jurisdictions give different labels to this (i.e. recklessness).


**Gross recklessness/negligence does NOT apply outside of homicide.

A:

Cases Showing Gross Recklessness/Negligence
1. HYPO:  If a hunter tries to shoot a deer through a window, but ends up missing and killing a man in the house instead, then will he be held criminally liable for it?

a. Yes, b/c he was grossly reckless by shooting through a window of a home; there was a high risk of harm to human safety, yet he disregarded it.  Common law allowed people to be punished for gross recklessness even when they didn’t have an intent to commit the crime, when actual harm resulted.

2. HYPO:  While in a crowded room, D just points his gun at a wall and shoots, but someone walks in the way and is shot to death.  Grossly reckless?

a. Yes, b/c he intentionally fires the gun in a crowded room, an act knowingly involving a significant danger to the people in the room – it’s an affirmative action.  He was grossly reckless.

Cases NOT Showing Gross Recklessness/Negligence
1. Regina v. Faulkner – D had the purpose to commit burglary in stealing rum from a ship, but ended up setting fire to the ship.  He was convicted of acting recklessly in setting the fire.  However, he could not be guilty of acting recklessly unless he considered the risk of causing a fire and disregarded it.  D wasn’t grossly reckless/negligent b/c it wasn’t such a certainty that his lighting the match would result in the fire.  However, if it was, then even if it wasn’t his intent, the court would have found that he acted intentionally by being so reckless.

2. HYPO:  While in a crowded room, D is showing off his new gun, and hands it to someone else where it falls on the floor and goes off and kills someone.  Gross reckless?

a. No, b/c though engaging in a dangerous activity, it was negligent, and D didn’t think it was dangerous.  Here, D was only criminally negligent.

S/I #6:  Criminal Negligence
R:  This is a substitute for intent.  One is criminally negligent when he was not aware of the high likelihood of harm or risk of severe harm, but a reasonable person would have been.  This is the only mental state that is determined by an objective standard.  (Ex: Driving 65 mph on city streets OR leaving oil on the street at 2 am and then planning to pick up at 6 am).

** This negligence must involve a greater degree of deviation from the standard of care than is necessary for civil liability purposes.  Ordinary negligence is insufficient to constitute the requisite mens rea for criminal liability; however, it can be sufficient for civil liability.

Cases Showing Criminal Negligence
1. HYPO:  Suppose in the Regina case the girl looked very young.  Would D have been criminally negligent to not inquire further to validate her exact age?

a. Yes, b/c a reasonable person would have taken reasonable steps to ascertain the girl’s age.  The court says that a person’s reasonable behavior can still subject him to criminal liability when it’s a strict liability crime b/c no intent is required.

Cases NOT Showing Criminal Negligence
1. HYPO:  Bob is driving down Olympic Blvd. and accidentally swerves into another lane to avoid an accident from some other person coming into his lane and hit and kill someone who was sitting at a bench waiting for the bus.  Is Bob criminally liable even though it was an accident?

a. No, Bob won’t be held criminally liable but he will probably be held civilly liable.  He didn’t commit a crime, but rather was forced to act in that way to protect his own life.  Assuming he could have swerved again in the last second to avoid hitting the bystander, he could be considered negligent and held liable in a civil court.

II.  ACTUS REUS

RULE:  Both the commission or the omission (when there is a legal duty to act) of an act may constitute the requisite actus reus of a crime.  The law punishes acts, not mere thoughts.

APPLICATION:

S/I #1:  Commission
R:  An affirmative (intentional) act (or words) that involves some conscious and volitional movement.

**D may be held liable if he caused his unconsciousness or knew that he was susceptible to unconsciousness.

A:  

Cases Showing Commission
1. People v. Decina – Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  Although court determined the act of driving during an epileptic attack was involuntary, the act of getting into the car while knowing that he was susceptible to such attacks was the commission of an act which held him criminally liable.

** The law will back track to find an actus reus if it’s not present at the moment the crime (harm) is caused (i.e. when D is reckless; ex: People v. Decina – back tracked and considered his recklessly getting into the car and driving knowing his condition to be the actus reus)

2. Actions that DO NOT qualify for criminal liability: 
a. Conduct that is not the product of D’s own volition: reflexive or convulsive acts (ex – hitting someone in the face during an epileptic seizure)

b. An act unconscious or asleep. But may not work if you fell asleep at the wheel and knew of a potentially dangerous situation.

S/I #2:  Omission [Omission + Duty = Criminal Liability]

R:  The failure to act gives rise to liability when:

1. there is a legal duty to act;

2. D has requisite knowledge; and

3. it is reasonably possible to perform the duty.

A:


S/S/I #1:  Legal Duty to Act

R:  A duty to act may arise from either a:

1. Statute (i.e. Good Samaritan laws; filing taxes);

2. Relationship (i.e. parent for child; elderly – duty to provide proper care);

3. Contract/Employment (i.e. lifeguard);

4. Voluntary assumption of obligation/care of another that the law would not have required (i.e. voluntarily trying to rescue another person, and unreasonably abandoning the rescue to worsen the victims’ peril – placing the person in a more dangerous position than before you found them);

5. Creation of peril for the victim (i.e. D pushes victim into the path of an oncoming car which D did not see, then fails to take steps to assist V); or

6. Duty to control the conduct of others (i.e. employer to employee).

**A moral obligation is NOT a legal duty.

**However, one is NOT obligated to act if their act would NOT have benefited the victim anyways had they acted (i.e. A lifeguard is not obligated to save a drowning girl if she would have drowned anyways even if he would have helped)


A:  

Cases Showing Legal Duty to Act
1. State v. Williams – Husband and wife convicted of manslaughter for failing to get their 17month old medical attention. Baby was sick for 12 days w toothache. Even though a toothache isn’t life threatening, testimony it would’ve smelled very bad and a reasonable person would have sought medical attention. Since Ds were the parents of the deceased child, they had a legal to act by providing the child with proper medical treatment that he needed.  Their negligence in failing to do so constituted an omission.  Due to this, the court found them guilty of involuntary manslaughter. 
When would a reasonable person have determined the child needed urgent care. If the answer is it would’ve been after they could’ve saved him then them not getting care is not the but for cause.
2. HYPO:  You pick someone up who was just shot and drive extremely slow on the way to the hospital, and on the way he dies b/c you drove so slow.  Are you criminally liable?

a. Yes, b/c you chose to take on the duty by picking up the victim.  The duty is to act as a reasonable person would in providing help to this person.  If in trying to obtain the help, you fail to act as a reasonable person would, you could be criminally liable.

i. You are liable for your behavior when you voluntarily assume responsibility, even when you didn’t have that duty before.

3. HYPO:  A man with two broken legs cannot get to the fridge for food.  Does his caretaker have a legal duty to act?

a. Yes, there is a duty to provide him with food b/c of his condition.

4. Ex:  In CA, there is a do not resuscitate rule which eliminates the doctor’s duty to provide care in those specific situations.

Cases NOT Showing Legal Duty to Act

1. Barber v. Superior Court – Removal of life support from a comatose patient who is unlikely to recover was found to be an omission of an act that did not give rise to criminal liability since the patient’s family gave permission, which terminated the doctors’ duty of care.

** This was the first right to die case in CA, which is why it was assigned to us, that provides the fact that family members in conjunction with doctors could allow the patient to die.  Other courts, such as in Florida, may not allow this right.


S/S/I #2:  Requisite Knowledge


R:  D has the knowledge of the facts giving rise to a duty to act.


A:

Cases Showing Requisite Knowledge
1. Stephenson v. State – Since victim was entrapped and under D’s control, D had a legal duty to act by providing the deceased with medical care when he knew that she needed it, and his failure to provide her with such care constituted an omission, thus holding him criminally liable.

i. Gov’t theory of culpability were that but-for the kidnapping and assault she would not have ingested the poison. They took her to get the poison, and she took it to save her mother from disgrace. ‘When suicide follows a wound inflicted by the D his act is homicidal, if deceased was rendered irresponsible by the would and as a natural result of it” It was reasonably foreseeable she would try to escape, even if by death.

S/S/I #3:  Reasonably Possible to Perform the Duty

R:  D must have the means or the ability to perform the duty and without risk of severe harm to himself (Ex: a person who is unable to swim is not obligated to save a drowning person).


HYPO:  A guy who lives in NY is starving.  Do his parents who live in CA have a legal duty to act?

a. No, b/c the child lived in another state from the parent.  The parents’ lack of proximity prevented from imposing on them a legal duty to act.

III.  CAUSATION

RULE:  In order to be criminally liable, D must be both the cause-in-fact and the proximate cause of the harm.

APPLICATION:

S/I #1:  Cause-in-fact (But-for Cause)
R:  “But for D’s conduct, victim wouldn’t have been harmed.”  Being the cause-in-fact can also make the D the proximate cause if there was an intervening act that was foreseeable.  However, if the intervening act was not foreseeable, making it a superseding act, then the cause-in-fact does not become the proximate cause and D is not criminally liable.

A:

Cases re But-for Cause

1. Burrage v. United States – Defendant sold heroine to Banka after he had already taken Oxy and smoked weed – Banka OD’d and died. Burrage was charged under the controlled substances act applied if death or serious bodily injury occurs from the use of an unlawfully distributed substance. Is a def subject to the enhanced penalty (20y mandatory min) if that drug is a contributing factor but not the but for cause of the death or bodily injury. NO - no enhanced penalty unless it is but for cause. Ordinary meaning rule “results from” requires actual causation. Banka had a lot of drugs in his system and experts were unable to say if he would have lived without the heroine. Bc it was not the but for cause, the maximum 20y sentence was not applicable. Many drug cases use substantial factor test instead. 
2. Hypo: A stabs B, inflicting a fatal wound; while at the same moment X, acting independently, shoots B in the head…also inflicting a fatal wound. B dies from the combined effect of both wounds. A will generally be liable for homicide, The defendants conduct is a cause of the event if it was a material element and a substantial factor in bringing it about…No case has been found where the defendants act could be called a substantial factor when the event would have occurred without it.
3. Hypo: Man jumps off a building to commit suicide, is shot on the way down. Shooter would be cause in fact. But what about if he wasn’t pushed he wouldn’t have been there to be shot. Moved from but for (cause in fact) to proximate cause - proximate cause usually have to look at reasonable foreseeability. Ex: if you leave an unconscious person in the road there it is reasonably foreseeable they will be run over.  But what if he was on the door step and a car swerved off the road and came over and hit him? Was that reasonably foreseeable if you left someone on your steps they would be run over? No.
*dying guy throat cut example - the person who inflicted the fatal blow or substantial is responsible for the wounds.

4. 
Hypo: For example, consider the situation in which a child dies after having been mistreated by his parents. Assume, however, that the evidence establishes that the child's death was exclusively the result of a disease (such as cancer) and was in no part caused by the paternal mistreatment. As much as we may want to see the parents held responsible, we are led to the legal conclusion that, though perhaps guilty of child neglect or abuse, the defendants should be found not guilty of any crime related to having actually caused the child's death.
S/I #2:  Proximate Cause (Legal Cause)
R:  You’re the proximate cause when:

4. you’re the final and direct cause of the harm; or

5. when you’re initially the cause-in-fact, and if some other foreseeable intervening act was the final and direct cause of the injury.

**Events must be close enough to give rise to legal or proximate cause. You can be the final and direct cause even if a separate issue combines with your actions to cause the injury.

**The less foreseeable the intervening act is, the less likely it will be considered the proximate cause (and vise versa).

**Need to see if reasonably foreseeable from the but-for-cause’s point of view

**If D knows that the harm will transpire, but a reasonable person would not, then D is still liable.

**if can prove that person died due to BOTH but for cause and proximate cause, then both causes will be guilty.

**Just b/c you’re the proximate cause does NOT mean that you’re held criminally liable since you may have been merely negligent; you must have also acted intentionally.  (Welansky – employee who lighted the match)
A:

Cases Showing Proximate Cause
1. Commonwealth v. Atencio – By participating in a game of Russian Roulette with the deceased victim, Ds were found to be the proximate cause.  First, they were the cause-in-fact since but for their participation, the victim would not have played.  Next, the intervening act (victim shooting himself) was considered to be reasonably foreseeable, therefore their liability was not cut off, making them the proximate cause and guilty of involuntary manslaughter.

2. HYPO:  Guy punches another guy, leaving him unconscious in the middle of the street at night.  A car then comes, runs the guy over, and kills him.  Is the guy the proximate cause?

a. Yes, b/c it was reasonably foreseeable that a car would come and run over the guy since he was laying in the street, making the intervening act (car running over the man) not superseding, thereby not cutting off the liability of the guy who punched him.

3. HYPO:  D shoots a guy in the leg causing him to bleed.  As D runs away, he calls an ambulance on his cell phone to tell them about the victim.  On their way, the ambulance gets lost for hours.  Guy bleeds to death as a result.  Hospital determines that if the victim had immediate medical attention, he would have been saved.  Is the shooter guilty of a homicide?

a. Yes.  He was the cause-in-fact.  However, the failure of the ambulance to get there is not by law considered an intervening act; it is the absence of an act.  If the victim died as a result of the injury (loss of blood) inflicted on him by the shooter, then the paramedic’s failure to treat does not matter, therefore the shooter becomes the proximate cause of death.

4. People v. Kevorkian – D, doctor who assisted people in suicides, was found to be the cause-in-fact b/c but for his help and his suicide machines the patients would not have died.  Also, D was found to be the proximate cause b/c, although he was not the direct and final cause, it was reasonably foreseeable that the patients would use the machines and commit suicide (intervening act). If you are the direct and final cause you cannot argue you were not the proximate cause.
5. Stephenson v. State – D, a former KKK leader, brutalized a woman in an attempted rape, and she poisoned herself as a result.  D was the cause-in-fact b/c but for his kidnapping and torturing of the victim, she would not have committed suicide.  Although he was not the direct and final cause of death, he was still the proximate cause b/c the intervening act (her taking the poison) was reasonably foreseeable given the circumstances, thus not a superseding act, since any decent woman may have chosen to take her own life.

6. Kubert v. Best - Occupants of a car were injured when 18yp driver was texting while driving and crossed the center line of the road and collided with their vehicle - she brought an action against the texter who was texting the driver. The driver who received the txt died. 
Holding: The sender of a text message who is removed can potentially be liable if vehicular accident is caused by texting, but only if the sender knew or had reason to know the driver would view the text while driving and thus be distracted.
*purpose of including - difference between criminal vs civil negligence - reminds us that sometimes very little is needed (negligence amount and prox cause) and prosecutor job is often more easy. 
Cases NOT Showing Proximate Cause

1. HYPO:  Assuming two men are arguing at the top of a ledge on the roof of a building.  One man gets frustrated that he can’t convince the other of his argument, and thus throws the other person over the ledge.  As he is falling down the building to be inevitably killed, another man across the building, with a rifle, shoots the falling man in the head mid-air and instantaneously kills him before he hits the ground.  Who is criminally liable for what and why?

a. The guy who threw the victim off the building is clearly a cause-in-fact.  However, the intervening act (victim being shot and killed mid-air) was not reasonably foreseeable, and hence it was a superseding act which cut off his liability.  Nevertheless, he is still guilty of attempted murder for throwing him off the building.  On the other hand, the shooter is guilty of the killing b/c he became the proximate cause since he was the direct and final cause of death.

2. HYPO:  Using the same hypo above, but instead assume that the victim fell on the lawn 20 feet away from the curb.  A car comes crashing over the curb and runs over the unconscious neighbor killing him.  Is the guy who punched the neighbor the proximate cause?

a. No, b/c it wasn’t reasonably foreseeable that the car would run him over since it was a freak event.  He may have been the cause-in-fact, but he was not the proximate cause of death.

3. HYPO:  Using the ambulance hypo above, but instead the victim is rushed into the hospital and the surgery ends up killing him.  Is the shooter still guilty of a homicide?

a. No, only if it can be shown that the victim died as a result of the surgery itself irrespective of the bullet wound.  This is very rare though.

b. Yes, if the victim died as a result of a combination of both the surgery that was necessary only b/c of the bullet wound AND the bullet wound itself.  They would both (hospital and shooter) be held responsible.  They can be charged separately or jointly.

4. HYPO:  When two people drag race, and one person dies, is the surviving driver liable?

a. No.  The surviving driver was the cause-in-fact b/c but for his participation, the race would not have occurred.  However, he was not the final and direct cause of death, and he was also not the proximate cause b/c the intervening act (car crash) was unforeseeable, thus superseding.  Although it was somewhat foreseeable that the crash would occur, there was skill involved with the drivers making it unforeseeable.  As opposed to the Russian roulette scenario where NO skill is involved and rather it is all up to chance making it likely that someone will die; here, there is a small chance that someone will die.

Approach to Causation

1. Determine if D is the cause-in-fact.

a. If no, D is not the proximate cause and not liable.

b. If yes, then you need to see if there is an intervening act.

i. If no, then D is automatically the proximate cause and liable.

ii. If yes, then you need to determine whether the intervening act was foreseeable.

1. If no, the intervening act is superseding which cuts off D’s liability making him not the proximate cause and not liable.

2. If yes, the intervening act is not superseding and D is the proximate cause and liable.

IV.  HOMICIDE

RULE:  [Mens Rea + Act of Killing + Proximate Cause + Death – Defenses]

It is still homicide even if its near the end of the life. 

On the exam if it says murder = common law murder, which today is murder in the 2nd degree. Murder is a malice crime. In some jdx malice crimes area treated as specific intent and in others general intent. 

Common law has 3 types of homicide:

1. Murder

2. Voluntary manslaughter

3. Involuntary manslaughter

S/I #1: Malice Aforethought
R:  The presence of a particular state of mind with the absence of a defense or a mitigation.  Malice refers to killings committed with callous disregard of human life.  It does not necessarily mean the literal definition of malice – “ill will.”  Malice separates murder from manslaughter.  Arson and murder are the only malice crimes.  There are 4 types of malice:

1. Intent to kill

2. Intent to inflict serious bodily harm

3. Felony murder

4. Depraved/malignant heart (gross recklessness/negligence)

A:

S/S/I #1:  Intent to Kill

R:  When one intended to cause the victim’s death.  This is the only express form of malice.  (Ex: A shoots B with the intent to cause B’s death)



**This can lead to 1st degree murder (premeditated and deliberate) or 2nd degree murder.

** Can use clear evidence or circumstantial evidence to conclude that D had the intent to kill (ex: used an axe and slashed the guy’s chest OR putting a bomb on a plane to steal cargo when its in flight and kills the passengers – almost 100% that people will die)

S/S/I #2:  Intent to Inflict Serious Bodily Harm

R:  When one intends to inflict seriously bodily harm upon the victim, even though he did not consciously desire to cause the victim’s death, and did in fact cause the victim’s death.  (Ex: A stabbed B in the arm, and B as a result of the injury bled to death.)  (Examples of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones)

**This can only lead to 2nd degree murder, not 1st degree.

**In common law, the intentional breaking of any bones was considered serious bodily harm b/c people have been known of dying from shock.

** It doesn’t matter what the D intended IF he actually used a deadly weapon (i.e. hatchet, putting a bomb on a plane).  A jury will conclude that there was an intent to kill b/c it’s certain that death will result.  However, a bat to the knee won’t count here even though a bat may be considered deadly if used a certain way.

**It is NOT malice if the slapper did not know the slappee’s condition (egg-shell-thin-skull victim).  However, if he was aware of the condition, then it will be murder.

S/S/I/ #3:  Felony Murder

R:  The killing of another human being during the commission of a felony.  D must be first guilty of the felony in order for the prosecution to use the felony murder doctrine against him.  (Ex: During a robbery, the bank teller was shot and killed)

**This can lead to either 1st degree or 2nd degree murder (it depends on the felony).

**If D has an honest and reasonable mistake of fact defense to the felony, then he has a complete defense against the felony, which in turn prevents the felony murder doctrine from being applied.

**Felony Murder is the only time when transferred intent will apply to different crimes -- transferred intent allows that the intent you had to commit a felony when a killing occurred constitute one of the malice aforethought states of mind for murder.

**Felony Murder is the easiest way to get to murder b/c the means rea of the murder does not need to be proven, only need to show the causation (someone has died while D committed a felony).

**A felony begins when the Ds begin preparations for the crime and does not end until they are in custody or have reached a position of “apparent safety.”

**When enough space and distance is placed between co-felons, one may NOT be responsible for the acts of the other co-felon (i.e. if a co-felon starts a gun battle and is killed 6 blocks away, the other co-felon is not responsible for the death).

**In CA, there are 2 types of Felony Murder: (1) inherently dangerous felonies that are listed and are 1st degree murder; and (2) inherently dangerous felonies that are NOT listed and are 2nd degree murder.

**Felonies that are not listed and are not inherently dangerous can NOT be used by the felony murder rule.

**Merger Doctrine – the underlying felony for felony murder must be separate. If felony isn’t an    independent crime it merges with the homicide/murder. For example, - Between arson, manslaughter, attempted rape or burglary, which is the least likely to be the basis of a felony murder? The answer is manslaughter because it does not involve a felony other than the assaultive behavior that resulted in the killing (homicide) itself.
**must be foreseeable – bolt of lightening might not be, heart attack for burglary would be. 

** deaths while fleeing might count, but once they reach temporary safety (ie spending night at moms) cannot be used as underlying for felony murder. Felony ended before death occurred. 



PUBLIC POLICY
1. Majority Jx (CA) – To deter people from engaging in inherently dangerous felonies.  Holds people accountable and lets people know that if they engage in such behavior and if someone dies, they will find themselves guilty of murder, even if the death was accidental.  To get felony murder in these jurisdictions, the felony itself must be inherently dangerous to life (as opposed to property).  This covers fewer felonies than the minority jurisdictions.

**The way you determine if a felony is inherently dangerous is by looking at it and determining whether there is a danger to life as stated by law every time that felony is committed (i.e. kidnapping).  NOT inherently dangerous to life – Trespassing, Larceny, Grand theft.

2. Minority Jx – To make certain that people who engage in felonies, engage in them in the least dangerous or risky way possible.  In these jurisdictions, it doesn’t matter whether the felony is inherently dangerous – any felony counts.  This covers more felonies than the majority jurisdictions.

Problem with Felony Murder – It makes our varying levels of crimes, such as arson, insignificant b/c under transferred intent we want to punish someone who commits the crime of arson with the arson-state-of-mind, not someone who meant to commit an entirely different crime.

Limitations on Liability

1. D must be guilty of the underlying felony.  If he has a defense to the felony, he has a defense to felony murder.

2. Ireland RULE – Felony murder can only be applied where the underlying felony is independent of the killing.  Assault-based felonies do NOT apply to the felony murder rule.  (ex: no manslaughter, aggravated battery)

3. The majority jurisdiction rule is that death must have been a foreseeable result of the commission of the felony (minority courts don’t require the forseeability element).  However, courts have found that most deaths are foreseeable.

4. The death must have been caused during the commission or attempted commission of the felony, but the fact that the felony technically completed before death was caused does not prevent the killing from being felony murder.  Deaths caused while fleeing from the crime are felony murders.  But once the felon has reached a place of “temporary safety,” the impact of the FM rule ceases and deaths subsequently caused are NOT felony murders.

5. Redline RULE (Minority rule) – Liability for murder can NOT be based upon the death of a co-felon from resistance by the victim or police pursuit.

6. Depending on the jurisdiction, D can be liable for the death of an innocent third party when it was caused by resistance by the victim or police pursuit.

S/S/I #4:  Depraved/Malignant Heart (Gross Recklessness/Negligence)

R:  Extreme disregard and indifference for human life and safety.  Outrageously reckless conduct that causes death.  It needs to be to a higher degree of negligence required with both criminal liability (criminal negligence) and civil liability (ordinary negligence).  There are 4 elements that must be met:

1. The conduct of D exposed a high degree of risk to human life and safety;

2. No social value to the conduct;

3. D intentionally engaged in the reckless conduct; and

4. D must subjectively have been aware that his intentional conduct had a high degree of risk to human life and safety.




**This can only lead to 2nd degree murder, not 1st degree.

S/I #2:  Murder  [Malice + Actus Reus + Causation + Death – Mitigating Circumstances and Defense of Justification = Murder]

R:  The unlawful killing of another human being with malice aforethought (mens rea).

**NOTE:  Malice is just a way to get to murder; it’s not itself a type of murder.  There are only two types of murder – 1st degree and 2nd degree murder.

A:


S/S/I #1:  1st Degree Murder

R:  Either a premeditated and deliberate intent-to-kill murder OR a felony murder (listed and inherently dangerous).


A:  



S/S/S/I #1:  1st Degree Intent-to-kill (Premeditated and Deliberate) Murder

R:  When the killing was premeditated and deliberate.  Premeditated means that you thought about the killing in advance and planned it out, even for a short period of time.  Deliberate means that you were cool-headed and in a rational state of mind (vs. in the heat of passion) when you decided to kill, and you weighed the consequences.  This is a subjective question b/c it looks at D, not a reasonable person.

**Premeditation and deliberation distinguishes between 1st degree murders and 2nd degree murders.

**CA determined that one can premeditate and deliberate instantaneously -- professor thinks this is irrational. In California, which follows a modified version of the proximate cause rather than agency theory, felony murder in the first degree will result when, but only when, the defendant is guilty of a "murder" (based upon intent to kill, or intent to commit serious bodily injury or depraved and malignant heart recklessness), committed during the perpetration of one of a group of statutorily listed felonies.
**In CA, all murder which is perpetrated by a destructive device, explosion, weapon of mass destruction, poison, lying in wait, or torture are considered premeditated and deliberate.

A:  

Cases Showing 1st Degree Intent-to-kill (Premeditated and Deliberate) Murder

1. Gilbert v. State – D was convicted of 1st degree murder for killing his wife.  In an attempt to stop her suffering (mercy killing) due to Alzheimer’s, D shot her from behind.  However, D mistakenly assumed that she was still alive, so he went back to the store and bought more rounds and came back shot her again.  Court held that D was guilty of 1st degree murder b/c it was an intentional killing that was premeditated (he had time to think about it) and deliberate (no evidence of heat of passion).

a. He was released a year later w clemency. 

b. Mercy killing/euthanasia are not a defense in FL.



S/S/S/I #2:  1st Degree Felony Murder

R:  Any killing that occurs during the perpetration or attempt to perpetrate an inherently dangerous felonies (Majority jx), such as arson, robbery, burglary, rape, mayhem (causing a permanent disfigurement), kidnapping, car jacking, train wrecking and some forcible sex-related crimes.


**In CA, this is a felony that is inherently dangerous and is listed.



A:

Cases Showing 1st Degree Felony Murder

1. HYPO:  Suppose a robber threatens to kill everyone in a store.  In response, an innocent person shoots at the felon, but accidentally kills an innocent bystander.  Under the Washington rule, is the felon guilty of the death?

a. Yes, b/c his threat of death counts as something “more” to escalate the situation.  Once he escalated the situation, he became responsible for ANY subsequent deaths that occurred during the robbery.  Also, since robbery is an inherently dangerous felony AND is listed, D is guilty of 1st degree FM.

Cases NOT Showing 1st Degree Felony Murder

1. Commonwealth v. Redline – D was convicted of 1st degree murder in trial for his co-felon’s death.  Upon fleeing from the scene where the felons were perpetrating a robbery, D fired the first shot at the police, but missed.  A cop returned fire and killed D’s co-felon.  The appellate court reversed the conviction concluding that the killing of the felon was a justified killing b/c it was done by a cop, thus NO one can be held criminally liable for the killing.

**Redline RULE (Minority):  
Liability for murder can NOT be based upon the death of a co-felon from resistance by the victim or police pursuit.  A felon is NOT responsible for the death of a co-felon unless he himself kills him.  If a co-felon dies from a bullet fired by 3rd party (cops, victim, etc), there is no FM for the surviving felon.  The conduct causing death must have been in furtherance of the felony.  Justifiable killings (i.e. cop shooting a felon) can NOT result in someone being criminally liable.  No one (not the cops, not even the D) can be held criminally liable when the death is excusable.

**This rule ONLY applies when there is an intervening act (killing committed by someone other than one of the felons) that kills a        co-felon.

**This rule limits causation of surviving felons.

**Professor thinks that this is WRONG b/c (1) it is more foreseeable that a felon will be killed as opposed to an innocent bystander, and (2) justifiable killings are not free of criminal liability (i.e. a D’s justifiable execution that was later found out was due to a perjurer).

**This rule has been REPLACED by the majority of states (including Pennsylvania – where Redline was established) with the Washington rule.

2. People v. Washington – D was convicted of 1st degree felony murder in trial for participating in a robbery of a gas station in which his co-felon was killed by the victim of the robbery.  The appellate court reversed the conviction b/c the felons must have done something to provoke the situation in order to hold them liable.  There was NO escalation here as was seen in the Redline case (initiating a gun battle).

**Washington RULE (Majority/CA):  A felon is guilty for ANY killing, including that of his co-felon, as long as he himself has done something beyond the normal commission of the felony that creates a danger to human life or safety (i.e. initiating a gun battle, using a victim as a human shield, and threat of death beyond the normal “stick em’ up!”).  However, merely pointing a gun is NOT enough.

**This rule only applies when there is an intervening act (killing committed by someone other than the felon) that kills anyone.

**This rule is broader than the Redline rule b/c it allows D to be guilty even when the killing was committed by others (i.e. cops and innocent bystanders).  This rule is also narrower than the Redline rule b/c unless there is something “more” by the felons, just a death that occurs will not allow for the felony murder rule to apply.

**So, felonies that wouldn’t be FM under Redline, are FM under this case.  Washington Rule expanded potential coverage to include non-defendant victims as well.  If an innocent victim dies during the felony by someone other than the D – D will responsible if he escalated the crime into a risky area.

**FM Statute §189 – It’s only a FM in the 1st degree if there is already a murder to begin with.  Meaning, that if a felon does nothing to instigate a killing, then they have NOT committed a murder since they do NOT have malice aforethought.  Then, the felony murder rule does NOT apply.

3. HYPO:  There is a robbery, no shots are fired.  Cops show up and shoot at two robbers, but miss and hit and kill an innocent bystander.  Do the felons get convicted of felony murder under the Washington rule?

a. No, b/c they have not yet done anything beyond the normal commission of a robbery.  They were not the ones who escalated the situation, it was the cops.

4. People v. Ireland (stated in the Sears case) – D faced felony murder charges for drawing a gun and killing his wife.  The underlying felony was assault with a deadly weapon, which is inherently dangerous.  However, b/c assaulting the victim with a deadly weapon was integral to providing the murder, it could NOT be used as an independent felony to charge felony murder.

**Ireland RULE – Assault-based felonies do NOT apply to the felony murder rule.  The felony can NOT be an integral part of the murder.

**Rationale – the purpose of the felony murder is to use independent felonies, otherwise it would be illogical b/c it would eliminate all manslaughter and give the prosecution too much power to always file the case on a felony murder theory.

**Mayhem is the ONLY assault-based felony allowed under the FM rule (Ireland rule allows this).  It is listed and is inherently dangerous – 1st degree murder.

**This is different than a misdemeanor manslaughter – Assault-based felonies are NOT allowed to be used under FM, but assault-based misdemeanors are allowed to be used under the misdemeanor manslaughter rule.  This is b/c we wouldn’t have to eliminate all of manslaughter with the misdemeanor manslaughter, whereas we do with the assault-based felonies since manslaughter is itself a felony.

5. People v. Sears – D was convicted of the 1st degree murder of his stepdaughter and the attempted murders of his wife and mother-in-law when he broke into his estranged wife’s place concealing an iron bar.  The appellate court reversed the conviction b/c of the Ireland rule – burglary with intent to commit felony (assault with a deadly weapon) was barred by the FM rule.  The felonious entry here is the intent to commit an assault with a deadly weapon, however the entry would NOT be felonious but for the intent to commit the assault, and the assault is (1) an integral part of the homicide and (2) included in fact in the offense of murder charged.

**Burglary is a fill-in-the blank felony – Breaking and entering a dwelling house in the nighttime, WITH intent to commit a --- Felony.  In this case, the felony is ASSAULT, so no FM b/c assault occurs within the crime.

6. Hanson case – D fired a shot from outside into a person’s house and killed someone.  This could have been a burglary b/c sending your instrumentality can count.  Prosecution filed felony murder charges b/c it was an inherently dangerous felony.  The court decided, on a 4-3 split, that it was NOT an assault-based crime and thus could be used under the FM rule.  Dissent held otherwise.  Professor agrees with the dissent – that the FM rule should NOT apply here.

7. CA case – There was a robbery, the two robbers leave the store and run in separate directions.  One robber runs 3 blocks away and initiates a gun battle, and the cops fire back and shoot and kill him.  The other robber runs 3 blocks away in another direction, and surrenders and is arrested by the police.  Is the surviving felon who got arrested responsible for the death of the co-felon?

b. No, FM rule doesn’t apply here b/c the CA court concluded that there was enough space to say that the co-felon is not responsible for the deceased felon’s act.  The deceased felon basically tried to commit suicide, and thus the surviving felon is not guilty of that.

c. However, if the gun battle occurred IN the store, then the surviving felon WOULD be responsible and guilty of murder b/c at the point, they are both considered to be the same person acting together.

8. People v Sarun Chun – shooting at an occupied vehicle. Guilt of 2nd degree murder w enhancement of being an active gang member. But not felony murder.


S/S/I #2:  2nd Degree Murder

R:  Any murder that is not 1st degree murder is 2nd degree murder, such as when: (1) there is no premeditation and deliberation, (2) D’s provocation meets the Caruso Standard, or (3) D’s diminished capacity meets the Wolff Standard.


A:  



S/S/S/I #1:  2nd Degree Intent-to-kill Murder

R:  A killing that was NOT premeditated and deliberate (i.e. an instantaneous killing).  This is the catchall category for intentional killings that have insufficient evidence of premeditation to be considered 1st degree murder and insufficient evidence of provocation to be excused as voluntary manslaughter.  If the jury finds that D knowingly (intentionally) killed another, by default D will be guilty of 2nd degree murder.


Mitigations from 1st degree to 2nd degree murder

1. Caruso standard – provocation

2. Wolff standard – diminished capacity



A:  

Cases Showing 2nd Degree Intent-to-kill Murder

1. People v. Caruso – see case below under mitigating circumstances!

2. People v. Wolff – see case below under mitigating circumstances!



S/S/S/I #2:  2nd Degree Intent-to-inflict-serious-bodily-harm Murder



R:  See above under malice!



A:  

Cases Showing 2nd Degree Intent-to-inflict-serious-bodily-harm Murder

1. Reginald Deny Case – During the Rodney King riots, Reginald Deny, a victim, was pulled out of his truck by rioters and beat severely, which resulted in his death.  Prosecution pursued a 1st degree murder charge under an intent to kill.  However, the jury held in favor of D b/c on the facts, they did NOT feel that D intended to kill.  Instead, he meant to inflict serious bodily harm.  The prosecution misfiled the case.

Cases NOT Showing 2nd Degree Intent-to-inflict-serious-bodily-harm Murder

1. HYPO:  Assume A slaps B upside the head b/c of an insult.  He intended only to embarrass him and insult his integrity.  However, B ends up being the “egg-shell-thin-skulled-P” where his head was crushed causing his death.  Is A guilty of murder?

a. No, b/c he did NOT intend to inflict serious bodily harm since he didn’t know that B had a thin skull.  He just intended to embarrass him. However, he will be guilty of involuntary manslaughter.



S/S/S/I #3:  2nd Degree Felony Murder

R:  Any killing that occurs during the perpetration or merely the attempt to perpetrate felonies that are not listed under 1st degree felony murder.  (Ex: Administration of a dangerous drug is considered inherently dangerous, but is NOT listed, thus it can only lead to a 2nd degree felony murder).



A:  

Cases Showing 2nd Degree Felony Murder

1. Jim Belushi Case – Injecting someone with an inherently dangerous substance (speed balls).  This was a felony, and one that is inherently dangerous, however, it is NOT listed as a 1st degree FM.  Thus, D was found guilty of 2nd degree felony murder.

Cases NOT Showing 2nd Degree Felony Murder

1. People v. Philips – D, a chiropractor, was convicted of 2nd degree murder in trial under a FM theory for grand theft (claiming that he could cure an eye-cancer patient).  This jx follows the traditional view (Majority) that requires the felony to be inherently dangerous for the FM rule to apply.  The appellate court reversed and remanded the case b/c the felony of grand theft is NOT inherently dangerous to life, so FM rule does not apply.

**If this case was in one of the Minority jxs that believe that ANY felony counts for the felony murder to apply (does not need to be inherently dangerous), then D would have probably been guilty under FM rule.

**Theft crimes, such as grand theft, are NOT inherently dangerous TO LIFE.  Trespassing is inherently dangerous to property, but not to life, and thus is not sufficient to allow the application of the FM rule.  But felonies such as burglary or kidnapping are inherently dangerous to life.



S/S/S/I #4:  2nd Degree Depraved/Malignant Heart Murder



R:  See above under malice!



A:  

Cases Showing 2nd Degree Depraved/Malignant Heart Murder

2. Commonwealth v. Malone – Case Sets groundwork that unintentional crimes can be in crime realm. D was convicted of 2nd degree murder for killing another boy while playing “Russian Poker.”  While holding a gun up to the victim’s side, D pulled the trigger 3 times, whereby the third one shot and killed the victim.  Court held that even though D honestly believed that the gun would not go off, his conduct (playing Russian Poker) exposed such a high risk of serious injury that he was considered grossly reckless.

**RULE – D is guilty of 2nd degree murder, even if he never INTENDED to kill or seriously injure the victim.  It is enough that he KNEW his conduct involved an unacceptably high risk of death.

**Differences between cases
1. Atencio:  foreseeable intervening act - VICTIM pointed gun at head.  High chance of death. Manslaughter – encouraged and participated with him. No duty to stop him from playing but there was a duty not to cooperate or join him. 
2. Malone:  NO intervening act - D was the one who pointed the gun at the victim’s side and pulled the trigger 3 times making him the final and direct cause (proximate cause).  High chance of death.

3. Drag Racing Hypo:  unforeseeable intervening act - car crash.  Small chance of death b/c there is some skill involved.

**What separates 2nd degree murder from involuntary manslaughter?

a. The degree of risk that you expose to human life and safety – the higher the percentage of the risk of harm that D exposes others to, the more likely that a jury will find D guilty of 2nd degree murder instead of manslaughter.

i. A certain percentage may be guilty of manslaughter, but not of 2nd degree murder.

1. A 1 in 6 chance will probably be liable for manslaughter, but higher than that begins to get into 2nd degree murder.

ii. A high degree of risk will NEVER be 1st degree murder b/c that crime requires premeditation and deliberation, which the other forms of homicide do not.

3. Gibson v. State – D was convicted of murder for the killing of a police officer.  While arrested and placed in the backseat of a police car driving down the highway, the car collided with another car causing the death of the police officer who was driving.  There were 4 different scenarios of what actually happened:

a. D did not do anything.

i. Here, D is not guilty.

b. D acted in the throes of heroin withdrawals which end up in a physical convulsion making him lunge forward and unintentionally grab the steering wheel and cause the accident.

i. Here, the jury must find D either (1) criminally or grossly negligent; or (2) find that he was unconscious, and thus completely innocent.

ii. However, it can be argued that although D didn’t voluntarily get in the car, he did voluntarily take the drugs and thus should be criminally liable despite that he may have been unconsciousness - by using the drugs, it is reasonably foreseeable that he may endanger others.  The more likely that D was going through withdrawals, the more likely that he will be criminally liable of manslaughter, and not 2nd degree murder.

c. D wanted to escape by crashing the car.

i. Here, he could be held liable of felony murder or even gross recklessness.  He’s more culpable b/c he’s trying to achieve something – he had an intention to crash – thus he had a depraved heart.

ii. However, a jury could also find him liable for just criminal negligence b/c he just wanted to escape, he did not intend kill or even commit serious bodily injury.

d. D wanted to commit suicide, so he tried to crash.

i. Here, D could likely be held guilty of either 2nd degree murder (acting grossly reckless) or voluntary manslaughter (intentional homicide mitigated due to a diminished capacity).

ii. He actually had the intent to kill (trying to kill himself).  He wants to crash the car SO badly that someone will die (even though its himself).  However, in the one above, he didn’t have intent to kill (he just wanted to crash just badly enough to allow him to escape).

4. HYPO:  In the Gibson case, is the jury more likely to find D guilty of 2nd degree murder if they believed that D was trying to commit suicide OR if they believed that D was just trying to escape?

a. It’s more likely that the jury will find him guilty of 2nd degree murder under the suicide scenario b/c in that situation, he is actually trying to cause a fatal accident where someone dies, regardless if that someone is himself.  Whereas in the escape scenario, he is not intending to kill anyone, he just wants to escape.

i. However, you can only transfer the intent to commit a CRIME, and if suicide is not a crime, then his intent to kill himself that may end up killing someone else will NOT be transferred to the other death.

5. People v. Register – D is drunk in a crowded bar.  After his friend got into an argument with someone, D shoots and kills 2 people.  The prosecution charged D with malignant heart murder instead of intentional murder b/c (1) there was no premeditation and deliberation, and (2) they wanted to prevent D from using his intoxication as a defense since this jx doesn’t allow for intoxication as a defense to a reckless crime.  Since D was carrying a gun in the first place, he bears more than just negligent liability.  If D was allowed to argue his intoxication as a form of diminished capacity under an intentional killing, he would then only have been guilty of voluntary manslaughter.

**This court concluded that it does NOT matter at which point you acted intentionally, as long as you voluntarily got drunk, then you are liable.

6. Pears v. State – D was convicted of 2nd degree murder for killing two people in an accident while driving drunk.  Even after being warned by cops not to drive since he was too drunk, he still got in his truck and drove at high speeds through traffic lights.  However, D had never previously been convicted of drunk or reckless driving.  Court still found D guilty of 2nd degree murder b/c he was put on NOTICE by the cops.  His intentional acts were drinking and then getting behind the wheel, and also driving through a traffic light.

**RULE - Two reasons why a D would get murder for DD instead of manslaughter:

i. Repeated offenses (charged with DD over and over)

ii. They KNOW they’re a DD and should be more careful (i.e. being put on notice that you’re drunk)

**This case was the first time we see a D convicted of murder of a malignant heart for DRUNK DRIVING; historically, treated as involuntary manslaughters (criminal negligence).

**This case is similar to Decina case (seizure driving).

Cases NOT Showing 2nd Degree Depraved/Malignant Heart Murder

1. In Re Joseph G – Suicide pact case. Two boys drove off a cliff on purpose – 3rd wanted to join but they didn’t let him. Several watched them – no attempt to stop.; One died, one lost a foot. Convicted of murder but later reversed saying can only be charged w aiding and abetting suicide. 

1. Some Jdx classify aiding suicide as murder

2. CA Law suicide – every person who deliverately aids,or advises or encourages 





another to commit suicide is guilty of a felony. 

3. Traditionally under CL the survivor of a suicide pact was to be held guilty of murder - comments saying one surviving lends to beliedve the pact was to induce someone else to commit murder. Does not apply here bc of the instrumentality - no evidence of coercions, same act, same time, same risk. If there was a pact and the one who survived was the one w the instrumentality (gun, turned on gas etc) it creates suspicion and they are guilty
4. HYPO:  If an individual has a loaded gun in a crowded room and tries to hand it to someone else but accidentally drops it and shoots someone else killing them.  Is he guilty of malignant heart murder?
a. No, that person is considered to be criminally negligent which will end up in manslaughter (not murder) b/c the dropping of the gun was accidental, not intentional.
b. HYPO:  Using hypo above, but instead the person shoots the gun meaning to miss, but actually hits someone who ends up dying.  Is he guilty of malignant heart murder?
i. Yes, b/c he intentionally took part of a reckless act.  It wasn’t accidental as dropping the gun as seen above.

1. Most jxs require that you partake in an intentional act.

S/S/I #3:  Mitigating Circumstances (partial mitigating defense)

R:  A mitigation factor that can eliminate the presence of malice aforethought and reduce murder to manslaughter.


A:  



S/S/S/I #1:  Provocation

R:  At common law, provocation would eliminate malice and reduce a killing to voluntary manslaughter by provoking D into a heat of passion (however, if the provocation was extreme enough, it could mitigate to involuntary manslaughter but this is very rare).  There are 4 elements that must exist in order that there be a reasonable and legal provocation:

1. If a reasonable person would have been provoked;

2. If defendant was provoked;

3. If a reasonable person at the time D acted would not have yet cooled; AND

4. If defendant  himself had not yet cooled.

**A reasonable person is assumed to have self-control in most situations.

**When under a heat of passion, D can NOT be guilty of 1st degree murder.

**D can only use provocation as a mitigation defense towards the person who created the provocation, not some third party.

**Examples of heat of passion - being severely beaten, seeing your family member severely beaten or raped, and witnessing adultery. A slap is not enough.
**Words MAY be enough for provocation.  Insulting language can NEVER qualify as reasonable provocation, but descriptive and dangerous language can qualify b/c they can be viewed as a threat of an attack, which can justify self-defense (i.e. I am going to use this knife and kill you).

**Examples - a threat of deadly force, “I just shot your brother,” taunting language, being told by your spouse about adultery (it is not necessary that you see the adultery occur).

PUBLIC POLICY – The law has some sympathy and compassion for D since he was not really evil; he killed only as a result of his provocation which is different than the person who kills in cold blood.  Chances are that this person will not kill again.



A:

Cases Showing Provocation

1. People v. Berry – D was convicted of 1st degree murder for killing his wife by choking here with a phone cord as a result of her taunting him about being in love with some other guy.  Court reversed the conviction b/c mere words CAN be enough for reasonable provocation.

**RULE – Mere words CAN constitute reasonable provocation when a reasonable person would have been thrown into a heat of passion.  The provocation does not have to be based on immediate observation.

** The court’s reasoning here is CORRECT (as opposed to the Holmes case) b/c the law does allow descriptive words to constitute reasonable provocation. Because of this case sometimes microaggressions can count towards provocation. 
2. People v. Caruso – D was convicted of 2nd degree murder for killing his son’s doctor.  The provocation here was that the doctor killed the child by commission (giving the wrong medication) and omission (fails to show up to treat the child when he was supposed to).  D was actually provoked by his subjective belief that the doctor killed his son AND he had not yet cooled due to the alleged laugh by the doctor that he subjectively believed to be true.  Nevertheless, a reasonable person would NOT have been provoked.  He was allowed a mitigation from 1st to 2nd degree murder.

**Caruso Standard (CA) (modified mitigation) – Mitigation from 1st to 2nd degree murder:

1. Would a reasonable person have been provoked – NO;

2. Was the D in fact provoked – YES;

3. Would a reasonable person have cooled by the time D acted – YES;

4. Had D not yet cooled? (Was he still in a heat of passion?) – YES.

**This court created a semi-mitigation from 1st degree murder to 2nd (instead of murder to manslaughter) degree murder when someone has a subjective and honest provocation, but where that provocation would NOT provoke a reasonable person.  Look for when D was honestly provoked, but NOT reasonably provoked.

**This rule still applies in CA.

3. HYPO:  In the Holmes case, what would happen if Holmes did not have an intent to kill and it was allowed to be mitigated?

a. Then he would be guilty of INvoluntary manslaughter.

4. People v. Harris – D was convicted of voluntary manslaughter for shooting and killing a bouncer after being severely beaten by him.  D had left the bar and returned after short period of time to kill the bouncer.  Court held that the trial court’s instruction of voluntary manslaughter was proper b/c D had not yet cooled since he was still bleeding and didn’t even remember shooting the victim since he was in such a heat of passion.  D’s injuries were severe enough that a reasonable person would still have been in a heat of passion.  Murder was mitigated to voluntary manslaughter.

**RULE – Cooling Off Period - The more extreme the provocation, the longer is allowed for the cooling period b/c a reasonable person might be expected to be in throes of heat of passion for a longer amount of time.

5. HYPO:  In Harris case, what if at the last moment D fell to the ground, there was a gun next to him, and he was in the heat of passion, and shot the bouncer.  Should the jury be given manslaughter instruction?

a. Yes, b/c he was in a heat of passion, which could eliminate malice.

Cases NOT Showing Provocation

1. Holmes v. Director of Public Prosecutions – D was convicted of murdering his wife.  After hearing his wife confess to adultery, he had a sudden loss of self-control and hit her over the head with a hammer, and then manually strangled her to death after noticing how much she was suffering.  Court held that D was NOT allowed to use provocation as a mitigating defense b/c the simple confession of adultery is not enough; he must have found them in the act of adultery.

**RULE – Descriptive words (confessions of adultery) alone can NEVER be enough for a reasonable provocation.  Intent to kill must be obliterated for D to have a reasonable heat of passion.

**Professor says that the court here was WRONG b/c descriptive words alone can constitute legal provocation AND heat of passion allows you to have an intent to kill.  The court here does not understand that in all voluntary manslaughter cases, there always exists an intent to either kill or commit severe bodily injury.  The CORRECT standard is set by the Berry case.

2. HYPO:  In the Holmes case, suppose it was instead “I just left your apartment and killed your parents.”  Is this sufficient provocation within the Holmes court’s reasoning?

a. No, b/c one must actually see the incident.

3. HYPO:  If a boxer kills out of a heat of passion, can he use provocation as a defense?

a. No, b/c a boxer is trained to punch and is expected to not be in a heat of passion when in the ring so he could think properly.  Although a reasonable person would have been provoked to do the same in the situation, a boxer will still be guilty b/c he was above the reasonable person standard since he was expected to not have been provoked by a heat of passion.

4. HYPO:  A man gets shot, another man sees it and laughs.  The person who got shot shoots the guy who laughed and kills him.  Can the guy who shot and killed the guy laughing use provocation as a mitigating defense?

a. No, b/c the laughing wasn’t a provocation rather it was the bullet wound caused by some other person.  Heat of passion must have its consequences directed at the person who created the provocation in order to constitute a reasonable provocation not some third party (i.e. the guy laughing).

S/S/S/I #2:  Diminished Capacity

R:  In common law, it was used to mitigate murder to manslaughter.  It is the lack of mental capacity just short of insanity either as a result of some mental disease or defect (i.e. mental retardation), some injury to the head, or voluntary intoxication that would reduce the ability of D to significantly reason like a normal person.

**The Wolff standard is a form of diminished capacity – unable to maturely reflect.

**In CA, there is no longer diminished capacity as a defense.

**A drunk man still has the mental capacity to form intent to commit a crime.

**This is the ONLY type of defense that mitigates felony murder and malignant heart.

**Involuntary intoxication does NOT fall under this category b/c it has its own separate rules.

**It can REDUCE a specific intent crime down to a general intent crime (instead of being guilty of burglary, you’re only guilty of trespass).  It’s a legal defense to a specific intent crime (here, 1st degree murder is treated like a specific intent crime, which can be mitigated to 2nd degree murder which is treated like a general intent crime).

A:

Cases Showing Diminished Capacity

1. People v. Wolff – D, 15-year old boy, was convicted of 2nd degree murder for killing his mother to get her out of the way so he could use the family home for a bizarre sexual scheme.  Although it was premeditated and deliberate since he chased her around the house and beat her to death, D had a real mental problem short of insanity (schizophrenia).  The Caruso standard did NOT apply here b/c his subjective belief was not due to any provocation.  Court held that D himself subjectively did NOT at the moment that he killed posses the ability to maturely reflect to a degree sufficient to qualify for a murder of premeditation and deliberation b/c he was immature due to his age (15) and had some mental disability.  D was allowed to mitigate from 1st degree to 2nd degree murder.

**Wolff Standard – Mitigation from 1st to 2nd degree murder:

If you are unable to maturely reflect as a result of some diminished capacity (age, mental capacity, intoxication, blow to the head), then you can NOT be found guilty of a specific intent crime OR of 1st degree murder.

**1st degree murder is not a specific intent crime, it’s a malice crime, but it is so analogous that we treat it as though it is.  Here, D can still be guilty of 2nd degree murder b/c the law treats that like a general intent crime.

**PUBLIC POLICY – Those who cannot or did not have the ability to maturely reflect before they killed should not be punished the way we would someone who killed and maturely reflected the consequences of his crime since the latter are more dangerous to society and more deserving of punishment.

**This rule expanded the scope of diminished capacity.

**CA no longer allows the Wolff standard of diminished capacity based on the ability to maturely reflect b/c of the Twinkie case.  However, there are some 15-20 jx, other than CA, that still use the Wolff standard.


S/S/I #4: Defense of Justification


R:  look to defenses below!


A:

Case NOT Showing Defense of Justification

1. State v. Williams – Jones & D argue over a picture of Jones engaging in sexual activity w/ D’s girlfriend.  In an effort to shoot Jones w/ a bow & arrow, D accidentally hits Lyles killing her unborn baby.  D is convicted of manslaughter.  Jones was coming at D w/ a lead pipe.  D retrieved the weapon, aimed at Jones intending to injure him.  D was NOT justified in shooting at the other aggressor, thus he doesn’t possess any defense.  Had D been rushed by a guy with an iron arrow, he would have then had a valid defense.

**When is the taking of the life of a fetus proscribed by law as a homicide?

a. Two issues

i. From what cause does the fetus die?

ii. Whether or not the Born Alive rule is applied.

1. If a child is born and the child dies b/c of those injuries, the born alive rule makes that a homicide

Differences between murder in the 1st degree and 2nd degree

1. Out of the 4 types of malice, 2 always end up in only murder of the 2nd degree and never in the 1st degree:

a. Intent to commit serious bodily injury

b. Depraved/malignant heart (gross recklessness)

2. The other 2 types of malice could result in either 1st or 2nd degree murder

a. Intent to kill

i. If premeditated and deliberate – 1st degree

ii. If NOT premeditated and deliberate – 2nd degree

iii. If honestly, but unreasonably provoked (Caruso standard) – 2nd degree

iv. If premeditated and deliberate, but NOT maturely reflected (Wolff standard) – 2nd degree

b. Felony murder

i. In CA:

1. If inherently dangerous AND listed – 1st degree

2. If inherently dangerous, but NOT listed – 2nd degree

S/I #3:  Voluntary Manslaughter
R:  An unlawful killing without malice.  An intentional killing distinguishable from murder by the existence of adequate provocation (i.e. a killing in the heat of passion).  The ONLY way you get to voluntary manslaughter is when 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) is mitigated due to either provocation or diminished capacity.

A:

Cases Showing Voluntary Manslaughter

1. Jahnke v. Wyoming – see case below in self-defense section!

S/I #4:  Involuntary Manslaughter
R:  An unlawful killing without malice.  An unintentional killing that is a result of either (1) mitigation from 1st or 2nd degree murder (felony or depraved/malignant heart murders only); (2) criminal negligence; OR (3) if caused during the commission of an inherently dangerous misdemeanor.

A:  

S/S/I #1:  Criminal Negligence Manslaughter

R:  A killing that occurs due to a gross deviation from the standard of care a reasonable person would observe in D’s situation that goes beyond civil negligence but is NOT enough to be considered gross recklessness/negligence (depraved/malignant heart).  (Ex: falling asleep at wheel, negligent handling of fire arms – most common type of involuntary manslaughter)

A:

Cases Showing Criminal Negligence Manslaughter

1. HYPO:  D shoots in a crowded room and kills someone, but he only meant to let people know that there was someone in the room with a knife.  Guilty of 2nd degree murder?

a. No, b/c although the degree of risk to human life and safety was high, the reasoning behind the shooting was socially valuable – to protect others in the room from the guy with the knife.  This will prevent it from being murder, and instead make it involuntary manslaughter since he was criminally negligent.

2. HYPO:  Assume you are diving 90 mph on Olympic while it’s raining b/c you just picked up a victim from a robbery and are racing at an attempt to save this person’s life and cause another accident which ends up killing the other driver.  Are you guilty of murder for killing the other driver?

a. No, b/c your motive is of some significance to the court.  Even though you killed someone and exposed a high risk to human life and safety, you had a socially valuable purpose (to attempt to save a human life), which will prevent from finding that you had a depraved and malignant heart (gross negligence, which is sufficient for murder) when you acted, and instead you’ll probably be held guilty of involuntary manslaughter.  Acting with a social value means you have NO malignant heart.

3. Commonwealth v. Welansky – D was convicted of involuntary manslaughter for several deaths that resulted from a fire in his night club while he was not there.  An employee tried to screw in light bulb while using a lighted match, but then a flammable plant caught fire which spread to a flammable cloth on the ceiling, causing the fire to spread throughout the club.  What separated murder from manslaughter in this case is that the prosecution failed to establish the 4th requirement of malignant heart – that D was subjectively aware that the behavior (using flammable material in club) was creating a high degree of risk to human life or safety.  Instead, D was guilty of involuntary manslaughter due to criminal negligence.

**RULE – If D LACKS the subjective awareness element of 2nd degree malignant heart murder, then it can be reduced to involuntary manslaughter.  It differentiates between criminal negligence and gross recklessness.

**Professor says that D did NOT have any criminal culpability, but the court wanted to convict an innocent man to set a precedent - the verdict had NOTHING to do with law; it was an antisemitic case against a Jewish club owner.

4. HYPO:  In Welansky case, assume this was a facility created for the caring of victims in emergencies, and then there is a major emergency, and people are packed in this facility.  The owner of the facility knows that the facility is unsafe to have that many people in there, but the nearest other facility is 40 miles.  Then a fire occurs and the facility collapses.  Is the owner guilty of malignant heart murder?

a. No, b/c there was a legitimate social value since he was trying to save those people’s lives.

b. However, he may be guilty of some criminal negligence, but then again, a jury may find him innocent of everything.

5. State v. Williams – Ds, parents of the deceased child, were convicted of involuntary manslaughter for negligently failing to supply their baby with necessary medical attention out of fear that the their baby would be taken away.  Ds did NOT act from the time when a reasonable prudent parent would have sought treatment to the point where it was the final day to seek treatment in order to save the baby’s life, thus their negligence and culpability caused the death of the child.  Ds’ fear and low educational level were NOT taken into account when assessing what a reasonable person would have done in their situation.

S/S/I #2:  Misdemeanor Manslaughter

R:  A killing that occurs during the perpetration of an inherently dangerous misdemeanor.  This is a felony, but it’s based on a misdemeanor.  (Ex: shooting off a firearm and accidentally killing someone OR a DUI accident that accidentally kills someone OR eggshell-thin-skull victim OR brandishing a weapon that accidentally goes off)


**An assault/battery-based misdemeanor CAN constitute misdemeanor manslaughter.

A:

Cases Showing Misdemeanor Manslaughter

1. HYPO:  D shoots his gun during 4th of July, and someone dies by accident.  Is D liable?

a. Yes, b/c that shooting off a firearm is a misdemeanor that is inherently dangerous to life.  Therefore, D will be guilty of involuntary manslaughter.

	Gradations of Homicide – General Modern Approach – Roadmap pg. 94

	Level of Homicide
	Mens Rea Requirement

	1st Degree Murder
	MALICE:  Premeditated and deliberate intent-to-kill;

OR

Certain types of felony murder

	2nd Degree Murder
	MALICE:  Non-premeditated or deliberate intent-to-kill;

OR

Intent-to-inflict-serious-bodily-harm;

OR

Certain types of felony murder;

OR

Recklessness-with-depraved indifference (malignant/depraved heart)

	Voluntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (intent-to-kill OR intent-to-inflict-serious-bodily-harm murders only) using Provocation

OR

Diminished Capacity

	Involuntary Manslaughter
	NO MALICE:  Mitigation from 1st or 2nd degree murder (felony OR depraved/malignant heart murders only);

OR

Criminal Negligence;

OR

Misdemeanor Manslaughter


V.  THEFT
RULE:  Theft crimes are separate and mutually exclusive (i.e. D cannot be guilty of both larceny and embezzlement).
**Trespass to chattel (temporarily taking personal property, but later returning it) is not a theft crime (i.e. Joyriding)

APPLICATION

S/I #1:  Larceny
R:  The trespassory taking and carrying away of personal property known to be that of another, with intent to permanently deprive.


Elements of Larceny

1. Trespassory – When D takes property without the consent of the rightful possessor of the property. Can include taking by misrepresentation is larceny by trick. 
2. Taking – D must have complete dominion and control over the property.

3. Caring away – when D physically moves the property, even if it’s a short distance (i.e. a foot).

4. Personal property – The personal property must be tangible and believed to be property of another. Still larceny if taken from the mechanic instead of the owner. 
5. Known to be that of another – The crime of larceny can only be committed against a rightful possessor (not owner).

6. Intent to permanently deprive – The intent does NOT have to exist at the moment of the taking of the property.

**You cannot commit larceny against a thief b/c the thief is not the rightful possessor.  Instead this would be the crime of receiving/possession of stolen property since it is a secondary theft – stealing, buying, or taking property after the thief’s abandonment.

**As long as D is in wrongful possession of property, his trespass continues (continuum trespass), and if that is met with his intent to permanently deprive, D is then guilty of larceny.

**Even if D temporarily deprives someone of personal property, he can still be guilty of intending to permanently deprive the rightful possessor if the way that he uses it subjects the property to risk of damage or loss (i.e. investing in stock market, putting mileage on a car, driving the car in a risky or dangerous way), or if his use of the property makes it permanently different than it was before he took it.

**If you take property without intent to permanently deprive and you lose it, its still not intent to permanent deprive.  But, if you take something with intent to RISK it, and by chance nothing happens to it, you return it in perfect condition, the intent to permanently deprive was still there when you took it.

**Money (cash) is considered in law to be fungible, meaning that if you spend the money but return the same amount from your own account, then that’s generally NOT larceny.

**Larceny/attempted larceny is a lesser included offense of a robbery/attempted robbery.

**Larceny is a specific intent crime (2 intents - trespassory taking and intent to permanently deprive).

**accidentally taking something under CL and learning of the mistake and keeping it is not larceny. 

Common Law vs. MPC

1. Common Law (Majority/CA) – If you innocently take property, even though it is trespassory, you are NOT guilty of larceny if you later decide to permanently deprive the rightful owner.

2. MPC (Minority) – Regardless of what sort of initial trespass occurred, either innocent or criminal, if the intent to permanently deprive develops, D is guilty of larceny.

a. Exception: If D reasonably tries to give back the property to the rightful owner and can’t, then D are NOT guilty of larceny if you decide to keep it.

Larceny by Trick – D must obtain possession from a rightful possessor by fraudulent means.  D obtains consent from the rightful possessor, but the consent is NOT valid b/c it was induced by a misrepresentation (trick).  You are lying about returning property in the future.  The trick must be intended at the very beginning to be considered larceny by trick.  However, if you develop the intention to trick later on after you already obtain possession with permission, then it’s an embezzlement.  

**Larceny by trick is just a theory to get to the crime of larceny – it’s NOT a separate crime in itself.

Breaking Bails Rule - A carrier who delivers a package is guilty of larceny, NOT embezzlement, if he opens up the package and steals the items inside b/c he is only entrusted with dominion over the exterior of the package, not the contents of the package.  Possession over the contents of the package remains with the person who shipped the package.  Thus, the carrier would be trespassorily taking property away from another, who is the rightful possessor.

A:


Cases Showing Larceny

1. Graham v. United States – D took money from his client to bribe a police officer for him but ended up not bribing the police officer.  Court held that even though the D was given the money with the client’s consent, it was still trespass by trick since D from the beginning intended to convert the money (permanently deprive) and obtained the money by fraudulent means, so he was guilty of larceny by trick, which IS larceny.

2. United States v. Rogers – When D went to the bank to cash a check the teller gave him more than he wanted and he took it anyway.  D was guilty of larceny b/c at the time he took the money he knew it was wrong since the money wasn’t his, it was a wrongful trespass since he wasn’t the rightful possessor, and he didn’t bring it back.

3. HYPO (variation on Rogers case):  Suppose he took the money and walks out with absolutely no intent to permanently deprive.  He leaves intending to bring it back.  Is he guilty of larceny?

a. No, b/c although it was a trespassory taking common law requires that he intended to permanently deprive the money.

4. HYPO (another variation): What if he uses the money to buy a jacket but still has the intent to return the money? 

a. He’s still guilty of larceny b/c as long as you are in wrongful possession of property, your trespass continues and the second he decided to buy the jacket, there was a coincidence where he was committing a trespass (which is still continuing since he is in wrongful possession) AND he formed the intent to permanently deprive. (both elements need to exist simultaneously)

5. HYPO (another variation): What if the trespass was innocent, but the guy still formed the intent to permanently deprive later on? Guilty of larceny?

a. Common law – No b/c if you have taken by trespass innocently and then form the intent to permanently deprive, you cannot be guilty of larceny.  You have to knowingly trespass when taking the property

b. MPC – Yes b/c whether the trespass was innocent or not is irrelevant.  As long as you form the intent to permanently deprive you’re guilty of larceny.

6. HYPO:  If you are in a store and you take and carry something away a few feet with intent to steal it, then are you guilty of larceny?

a. Yes, it is not necessary that you walk out of the store with it.

Cases NOT Showing Larceny

1. People v. Robinson – D’s friends stole a car for the purpose of taking the wheels & tires.  When they are unable to get the tires off the car, D comes to help.  Court held that the crime of the taking away of the vehicle had ceased prior to D’s involvement, and he therefore could NOT be held liable for larceny since he committed it against a thief, which wasn’t the rightful possessor.

**RULE – You can only commit larceny against the rightful possessor (not a thief).

2. HYPO:  Someone puts money in his pocket innocently, and goes to the bank, but on the way, decides not to give it back.  Larceny?

a. No.  At common law, to be guilty of a larceny, you must initially trespassorily take.  If you have already taken innocently, it can NOT become a larceny.  If the initial trespass is wrongful, it can then continue as a trespass, BUT, if the initial trespass was innocent, the common law says that it’s not a larceny.

3. HYPO: Someone tries to take a statue but cannot since it is connected to a wall by a cord.  Is this taking and carrying away?

a. No, b/c he didn’t have dominion or control over the statue.  He only tried to take and carry it away, so he’s just guilty of attempted larceny

S/I #2:  Embezzlement
R:  A theft by a rightful possessor who’s been entrusted with property that of another and misappropriates it for his own purposes.


Elements of Embezzlement

1. Fraudulent

2. Conversion – when D deals with the property in a manner inconsistent with the trust arrangement pursuant to which he holds it.

3. Of property – tangible personal property (real property does not count)

4. Of another

5. By a person in lawful possession of that property

**It does NOT require an intent to permanently deprive (common law/majority rule), however some states require the intent to permanently deprive (minority rule).

**Embezzlement is a specific intent crime.

**CA adopts the common law/majority rule; however they use a jury instruction that requires that there be a specific intent before D is found guilty, which is similar to the intent to permanently deprive.  Professor thinks that CA’s rule does not make sense b/c the jury instruction requirement of specific intent is similar to the requirement of intent to permanently deprive.

**Embezzlement is a specific intent crime in CA.

**Embezzlement was created b/c theft doesn’t always involve the trespassory taking of property since the criminal may actually be the right possessor (it filled in the gaps in the law of larceny).

**taking money and putting it in stocks is equivalent to intent to deprive – risky.

**If an employer hands property to the employee, that employer is said to have retained and not to have transferred "possession" of that property. In such a situation, the employee will have obtained only what is called "custody," but not actual legal "possession." If an employee misappropriates property over which they have only "custody", then the crime would be a larceny and not an embezzlement. However, when an employee acquires the property, on behalf of his employer, directly from a 3rd party, then the employee is said to have obtained "possession" of the property. An employee's misappropriation of such lawfully "possessed" property would be the crime of embezzlement.



Embezzlement vs. Larceny

1. Embezzlement is when D is the rightful possessor, whereas in larceny D is NOT the right possessor.

2. Embezzlement only requires a minimum of temporary deprivation, whereas larceny requires the intent to permanently deprive.

3. The trick must be intended at the very beginning to be considered larceny by trick.  However, if you develop the intent to trick later on after you already obtain possession with permission, then it’s embezzlement.

A:


Cases Showing Embezzlement

1. Commonwealth v. Ryan – D, a cash register person, collected money from a customer, didn’t ring up the sale, and instead took the money himself.  Since D didn’t ring up the sale and still had control over the money, he was in rightful possession of it when he took it so he was guilty of embezzlement, not larceny. 

2. HYPO (variation of Ryan case): What fact could you add to the facts of this case to make him guilty of larceny?

a. Put the money in a safe and at the end of day, he goes back to the store and opens the safe, and takes the money.  Once you place the money in the safe, it becomes the property of the owner (rightful possessor), and by taking it you have trespassed when taking the money away.  When you place things back into the hands of an employer and then take it back, it’s a larceny.

b. $100 bill under the register – some would say putting it under you aren’t using it to make change or in your course of work but it might depend on intent. 

3. HYPO (variation on Ryan case): Now, how do you make the case clearly one of embezzlement?

a. He takes the money for the good and directly puts it in his pocket and takes it away.   This would be embezzlement b/c he is entrusted with receiving customers’ money by the store-owner, which makes him the rightful possessor.

4. HYPO: You take a sum of money from your employer that he gave you and put in a bank account to get a home loan and a credit card.  Once you get these, you give the money back to your employer.  Embezzlement or Larceny?

a. Embezzlement b/c while entrusted with the funds (the rightful possessor), you misappropriated it for your own personal use, even though it was only temporary.  It doesn’t matter whether you intended to bring it back since this is embezzlement. 
**the ability to pay it back or intent to pay it back is not necessarily an element – can still be found guilty.
5. People v. Talbot - D openly used corporate funds to invest in the stock market, lost all the money, and didn’t pay the company back.  Court held that D was guilty of an embezzlement b/c he was trusted with the funds given his position, therefore the money was in his rightful possession when he misappropriated it.  His intent was irrelevant since this was a case of embezzlement.  D cannot be guilty of false pretenses b/c he doesn’t have title to the money since he borrowed it. 

*director has lawful possession of all the funds bc they are using them for the corporation
**doing it openly doesn’t mean no intent

*if he did it in the name of the co, he may not have had an issue.

Cases NOT Showing Embezzlement

1. See cases above showing larceny!

S/I #3:  False Pretenses (aka Fraud)
R:  When D’s misrepresentation of a past or present (not future) fact induces the rightful possessor to transfer possession and title of his property (personal or real) to D in reliance on his false statements.  D must intent and actually defraud the rightful possessor.


Elements of False Pretenses

1. Obtaining title

2. To the property of another

3. By an intentional (or knowing) false statement of past or existing fact

4. With intent to defraud the other

False Pretenses vs. Larceny by Trick

1. False pretenses – obtain title by deceit (but possession is not necessary)

2. Larceny by Trick – obtain possession by deceit

**The moment title transfers, it can NOT be larceny of any type (even if both title and possession transfers).

**Conversion gives rise to a civil cause of action.

**You need to consider who is the intended person to obtain title; a middle man doesn’t get title just b/c he has someone’s money and is going to give it to the intended person.

**Money, once it passes from one person to another, title passes as well (UNLESS money is borrowed or is given to a middleman).  Once you have lost possession, you have also lost title.

MPC RULE (CA) – It doesn’t matter what you lied about, whether it was about the past, present, or future, you are still guilty of false pretenses if the jury finds without a reasonable doubt that D actually lied.

A:


Cases Showing False Pretenses

1. People v. Ashley – D took promised two old ladies that if they gave him money he would use it to build a movie theater and never did.  Court adopted the MPC rule and held that D was guilty of false pretenses b/c he lied about something that was supposed to take place in the future.  D obtained possession and title since he was given money, and b/c he was the person intended to receive the money (unlike D in Graham case who was a middle man).

Cases NOT Showing False Pretenses

1. See cases above showing larceny!

	PROPERTY OFFENSES

	
	Activity
	Method
	Intent
	Title

	Larceny


	Taking & asportation of property from possession of another person


	Without consent or with consent obtained by fraud


	With intent to steal


	Title does not pass



	Embezzlement


	Conversion of property held pursuant to a trust agreement


	Use of property in a way inconsistent with terms of trust


	With intent to defraud


	Title does not pass



	False Pretenses


	Obtaining title to property


	By consent induced by fraudulent misrepresentation


	With intent to defraud


	Title passes




S/I #4:  Robbery [Larceny + Assault = Robbery]

R:  The taking of personal property from the immediate presence of another person by force or intimidation with the intent to permanently deprive him of it.

**There must be force/attempted force against the person, not just the property.

**Grand theft person (statutory crime) - grabbing something that is within the immediate area of the person or if it is attached to the person.  This is a hybrid of larceny and robbery in CA and it is more severe than larceny.  (Ex: grabbing someone’s cell phone that is right in front of them on their desk)

A:


Cases NOT Showing Robbery

1. HYPO: What if someone takes your bag by cutting the strap and runs away without you even knowing it.  Is he guilty of larceny or robbery?

b. Larceny.  Not robbery b/c the force used was only enough to pickpocket.  You are only guilty of robbery when use force or fear against the PERSON.

2. HYPO: What if you grab and the victim tugs and you let go? Larceny or Robbery?

a. Not robbery or larceny b/c you haven’t taken it yet or effectively exercised dominion over it or carried it away.  And it’s not specifically robbery b/c you didn’t use force or threat against the person, instead it was against the bag.  You can only be guilty of attempted larceny.

3. Ex:  Force or fear against a person’s pet is NOT robbery b/c it’s not against the person.

4. Ex:  Force or fear about something the next day is also NOT robbery b/c it’s not imminent.

5. Ex:  Force or fear to a person about going and stealing something from their house 6 blocks away is not robbery b/c it must be in the presence of the person.

6. Ex:  Being held at gun point outside while someone else goes in your house and steals your stuff is not robbery b/c it’s not against the person.

S/I #5:  Extortion
R:  To obtain something (i.e. money, property or advantage) or make someone do or not do something by any malicious threat or force (i.e. Blackmail, threat of criminal prosecution when not related to the case, threat of physical force).

When is it NOT extortion?

1. The request must be directly related to the restitution.

2. There must be a good faith belief for the threat.

3. You must demand only what was taken or less, nothing more.

4. You must not threaten anything outrageous to denigrate someone’s character or to ruin their reputation.

**Focus on whether there is a malicious threat, and if there is, then look at the 4 elements above.

**Even if you threaten something that you have an absolute right to do, it CAN still be extortion.

**You can threaten civil or criminal action as long as there is no malicious threat, you have a basis to do so, and it’s directly related to the case

**You can NOT use threat or force unless you have a legally recognizable excuse.

**Extortion is the most commonly committed crime by lawyers.

A:


Cases Showing Extortion

1. State v. Burns - D confronted Frease and accused him of embezzling $6,800, and stated that he would go to prison unless he confessed in writing to stealing $5,000 and repaid the loss.  Court remanded the case to determine whether Frease had actually embezzled the money – if yes, D is innocent, if no, D is guilty.

**RULE – One may demand the return of money embezzled by another, and, if restitution be refused, threaten him with a criminal prosecution without violating the extortion statute, so long as the demand is limited to the specific amount embezzled.

2. HYPO: Have naked pictures of a political figure and threaten to give them to the National Enquirer unless he gives you money.  Malicious threat?

a. Yes, even if you threaten to do something that you have an absolute right to do, it can still be extortion.

3. HYPO:  A lawyer threatens his client’s husband to report him to the I.R.S. for tax evasion in order to compel him to drop his charges against the lawyer’s client.  Extortion?

a. Yes.  His threat wasn’t okay b/c he threatened to report the husband’s tax evasion to the I.R.S. not b/c he cheated on his taxes but b/c he wanted the husband to drop a charge against his client. 

4. HYPO: O’Reilly case - he’s suing for extortion b/c accuser has maliciously threatened him by saying that she won’t sue him for sexual assault if he pays her millions of dollars. 

5. Ex:  I threaten to have you arrested unless you give me $15,000 for the $10,000 you owe me.

6. Ex:  I threaten to call the cops and tell them about the money you stole from Peggy unless you give me my $1,000 back.

Cases NOT Showing Extortion

1. HYPO:  Kobe case - If the girl (P) went to him and said that he could settle the case by giving him money to avoid bad publicity for both of them, otherwise she would go forward with the civil case, then this would probably be OKAY b/c she wouldn’t be doing it maliciously - she has a good faith basis.

VI.  PREPARATORY/ATTEMPT CRIMES
RULE:  A criminal attempt is an act that, although done with the intention of committing a crime, falls short of completing the crime.  It requires (1) a specific intent to the commit the crime; and (2) an overt act in furtherance of that intent.  In order to be guilty of an attempt crime, D must go beyond just mere preparation of committing the crime and enter the zone of perpetration.  There are two different tests that determine whether an overt act has entered the zone of perpetration:
1. Dangerous Proximity to Success Test (Common Law/Majority Rule) – D must be within a dangerous proximity of success to committing the crime.  Common law looks forward in time by looking at what the D had left to do (and if there is relatively a lot left to do then you have not attempted the crime yet).

2. Substantial Step Test (MPC/Minority Test) – D must have taken a substantial step toward the commission of the crime.  MPC looks back in time and determines what he has already done and what he was willing to do already.  The rationale is that the more you do the more dangerous you reveal yourself to be.

PUBLIC POLICY for Imposing a Lesser Punishment for an Attempt Crime

1. There is a societal benefit to be gained here b/c it gives criminals an incentive to change their mind before completing the crime.

2. There isn’t much harm with an attempt crime since no one has been hurt or seriously hurt compared to a completed crime.

**All attempt crimes are specific intent crimes (intent to pass the threshold where you are within a dangerous proximity of successfully completing the crime AND the intent to commit the crime).  This allows for specific intent defenses.

**Even though you are attempting to commit a general intent crime, the attempt of it is a specific intent crime.

Defenses to Attempt Crimes

1. Voluntary Abandonment 

a. Common Law/Majority Rule (CA) – This is NOT a defense at all.

b. MPC/Minority Rule – Even when D has gone beyond mere preparation of the crime, he can still not be guilty of the attempt crime if he voluntarily abandons his plans.  This is a complete defense.

PUBLIC POLICY For – To encourage people to give up the crime before actually completing it.

PUBLIC POLICY Against – This is the ONE time in the law where the law allows you to be guilty of a crime (attempt crime), and then absolve yourself of criminal liability by voluntarily stopping.

2. Involuntary Abandonment – When D voluntarily abandons his plans b/c of the difficulty of completing the crime or b/c of an increased risk of apprehension.  This is NEVER a defense in any jurisdiction.

3. Legal Impossibility (Common Law/Majority Rule) – If when the D had done everything that he physically planned on doing and succeeded, and a crime has NOT occurred.  This IS a complete defense, however this is NO longer a defense in federal courts.

**It is as if the actus reus element fails.

**If it’s legally impossible to commit a crime, then you also cannot be guilty of the attempt to commit that crime.

**Hopes, aspirations, and desires are irrelevant here; it depends on what D physically planned on doing.

4. Factual Impossibility – If when the D had done everything that he physically planned on doing and succeeded, and a crime would have occurred.  This is NEVER a defense in any jurisdiction.

Cases Showing Voluntary Abandonment
1. Ex: Burglar stops after breaking the door b/c of a change of heart.

2. State v. Latraverse – D is charged with attempt to intimidate a police officer form giving testimony against him b/c he was caught with possessing certain equipment in his car necessary for committing an arson.  Court here used the substantial step test and found that he DID take a substantial step, even though he may have not come into a dangerous proximity to success (under the common law test).  Given this, court gave D the opportunity to establish a defense of voluntary abandonment.  D argued that even though he made a substantial step, he voluntarily abandoned by leaving the scene, thus he is NOT guilty.




Cases Showing Involuntary Abandonment

1. Ex: a burglar stops b/c he set off the alarm.




Cases Showing Legal Impossibility

1. HYPO: Guy offers to sell you a Rolex watch and you think it’s stolen and you buy it.  But the watch ends up not being stolen.  Are you guilty of receiving/buying stolen goods?

a. Even though your mens rea is the same as if you would have committed the crime, you’re not guilty of the crime b/c you did not in fact buy a stolen watch.  But you can still be guilty of attempting to buy/receive stolen goods.  This is a legal impossibility b/c after successfully doing everything you that you physically planned on doing (buying a stolen watch) you have still NOT committed a crime (the watch wasn’t stolen).

2. HYPO: You approach someone lying in bed and shoot them with the intent to kill them, but they’ve already died of a heart attack before you shot them. Legal or factual impossibility?

a. Legal b/c you physically planned on putting three bullets in the person’s body but when you did this, it was NOT a crime since the guy was already dead.

3. HYPO:  Want to kill someone by putting pins in the chest of a voodoo doll.  Factual or legal impossibility?

a. Factual b/c he intends to physically put pins in the voodoo with the hope that the target person will die.  This is not a crime.

4. HYPO:  You steal a wallet from someone and later find out that it was your wallet, which he had stolen from you earlier.  Factual or legal impossibility?

a. Legal b/c you physically planned on taking the other person’s wallet, NOT your own.  However, your hopes and desires are irrelevant here b/c you did what you physically planned on doing.

Cases Showing Factual Impossibility

1. HYPO:  D aims and fires at who he believes is his intended victim, but ends up hitting a decoy.  Factual or legal impossibility?

i. Factual b/c he physically planned on putting bullets in the intended target’s body, not the decoy.

2. HYPO: Guy tries to pick pocket you for your wallet, but before they try to steal it, you move it to your breast pocket it isn’t there.  Are they guilty of larceny?

a. No, just attempted larceny.

3. HYPO (variation):  Wallet isn’t even there when he tries to steal it.  Now what?

a. Factual impossibility b/c the wallet isn’t there to steal it.

APPLICATION


Cases Showing Preparatory Crimes

1. People v. Staples - D rented an office above a bank, which he wanted to rob, brought equipment into the office, a closet in which to store the tools, and drilled holes in the floor but changed his mind and never robbed the bank.  Court adopted the MPC Substantial Step Test and held that D was guilty of attempted robbery since he had taken substantial steps to committing the crime, mainly, by drilling holes in the ground.

2. State v. Latraverse - D is charged with attempting to dissuade a police officer.  Court applied the MPC Substantial Step Test and held that D was guilty of attempting to dissuade a police officer b/c he took substantial steps to committing the crime, which consisted of him driving by the house, the stuff he had in his car, and the letter which expressed that he wanted to get revenge on the officer.  Had the Dangerous Proximity Test been applied, the D probably would not have been considered within dangerous proximity of success and, hence, not guilty. 

3. U.S. v. Berrigan - D’s were brothers that were convicted of the crime of smuggling letters into and out of a federal prison without the knowledge and consent of the warden.  Since the warden did know about the letters, the D’s were not guilty of the substantive crime.  Rather, they were guilty of attempting to the commit the crime.  The D’s have a legal impossibility  b/c when they succeeded in sending the letters into the prison, which is what they physically planned to do, they were NOT guilty of a crime.  But this case took place in federal court where it cannot be used as a defense.

Cases NOT Showing Preparatory Crimes

1. People v. Rizzo – D and three other guys drove around and planned on robbing a guy but were arrested before they could do it.  Court held that D’s were not guilty since they were not within dangerous proximity of successfully committing the defense.  The guy that they were targeting wasn’t at the bank like they thought when they got there and wasn’t even in the area.

**RULE (Dangerous Proximity of Success Test) – a defendant must commit an act tending to the commission of a crime which is so near accomplishment of the crime that in all reasonable probability the crime itself would’ve been committed but for timely interference. Here, they hadn’t even found the guy.
SOLICITATION

RULE:  Asking someone to commit a relatively serious crime is a crime in itself.  (Ex: soliciting murder, arson, robbery, burglary, rape, mayhem, assault with a deadly weapon, and larceny).
**You do NOT need the other person’s agreement, merely asking is enough.  However, once the other person agrees, it’s a conspiracy (in most jxs, the crime merges).

**In order to find D guilty, you need either two witnesses OR one witness plus some type of corroboration (i.e. a tape recording).  The rationale is b/c sheer words are too easy to make up.  (CA requires this).

**Solicitation is like an attempt to attempt a crime or like an attempted conspiracy.

**Even though it’s just preparation, D is still culpable.

**This is a word crime.

**Prostitution is a solicitation crime -- the sexual act itself is not the crime, but rather the solicitation of the sexual act.  However, this type of solicitation does NOT require corroboration or witnesses.

APPLICATION



Cases Showing Solicitation

1. People v. Lubow – Ds’ pyramiding of credit plan, without the commission of any overt act, was enough to find them guilty of solicitation.

2. HYPO:  A makes an offer to B that he will pay $5,000 if he kills his wife.  B does not agree.  Is A guilty of solicitation?

a. Yes, b/c it is not necessary that B agrees.  Merely asking for B to kill his wife is enough.

VII.
VICARIOUS/ACCOMPLICE LIABILITY

RULE:  A theory in which a person can be found guilty of the substantive crime (i.e. burglary) that someone else committed.  Common law requires that D must knowingly and intentionally aid or encourage the principal in the perpetration of the crime charged in order to be guilty of the substantive crime.
**Elements to consider when evaluating if someone is an accomplice: (1) Level of relationship/association; and (2) Proximity.

**This is not a crime in itself.

**This is also referred to as an aiding and abetting theory.

**Circumstantial evidence is sufficient to conclude that D is guilty when it shows that there was a common purpose between the parties.

**Unknowingly aiding and abetting does not make you guilty on an accomplice liability theory. (Ex: Someone who sells a gun unknowingly to a bank robber is not guilty of the robbery)

Common Law Degrees of Participants

1. Principals in the 1st Degree

a. Persons who actually engage in the act or omission that constitutes the criminal offense (i.e. a guy who points a gun and says “stick em’ up”).

2. Principals in the 2nd Degree

a. Persons who aid, command, or encourage the principal and are present at the crime (i.e. a look-out guy, screaming “hit em’ again” while watching a fight)

3. Aiders and Abettors Before the Fact

a. Persons who aid, abet, or encourage the principal prior to the crime, but are not present at the time the crime takes place (i.e. providing blueprints to the criminals prior to a burglary).

4. Aiders and Abettor After the Fact

a. Persons who assist the principal after the crime (i.e. giving a hiding place).

**The first three above ARE guilty of the substantive crime, whereas the last one is NOT guilty of the substantive crime but is rather guilty of whatever that jurisdiction designates for that crime of aiding and abetting after the fact.

APPLICATION


Cases Showing Vicarious Liability

1. State v. Parker – D and some associates were accused of beating and robbing a law student.  D was only present at the crime, but did nothing to stop it.  Court held that even though D did not overtly act, his non-opposition to the crime, his close association w/ the other offenders before and after the crime, and the fact that he was caught fleeing from the victim’s stolen car all justify the conclusion that his presence aided the primary actors making him liable as a principle in the 2nd degree.  

**RULE: Presence can be considered participation b/c it can be seen to provide assistance by intimidation making one guilty of the substantive crime.

2. Pinkerton v. U.S.:  D and his brother get involved in a conspiracy for fraud, but then his brother is arrested and sent to prison for an unrelated crime.  D and some friends perpetrate the series of frauds that D and his brother had agreed to do.  After D’s arrest, his brother is held liable for the crimes committed that were part of the original conspiracy and his jail sentence is extended as a result.  Beginning w/ this case the federal courts expanded the prosecution’s ability to hold a person liable as an accomplice for contributing ideas to the conspiracy and agreeing to help.

**Pinkerton RULE (Federal Rule, Not Common Law): Federal rule that only applies to federal cases that says that by merely agreeing to do something you are guilty of all the substantive crimes committed under an accomplice liability theory by virtue of being a conspirator.  There is no requirement to intentionally aid.

**The only defense to the substantive crime is renunciation – to communicate to every member of the conspiracy that you are not going to participate in any way before the substantive crime has occurred.  However, D will still be guilty of the crime of conspiracy.

3. People v. Kessler – D, the getaway driver, waiting in the car while his accomplices broke into a tavern, were surprised by the owner, subsequently shooting the owner w/ a gun they found inside and then shot at a policeman.  Court held that D was guilty of burglary and attempted murder b/c he was a principle in the 2nd degree by acting as a look-out and getaway driver.  

**RULE:  When Ds have a common design to do an unlawful act, all D’s can be held liable for any act done in furtherance of the criminal act.

**Professor believes the DISSENT was in that D should not be liable for attempted murder b/c it is a specific intent crime.  In order to get someone on an accomplice liability theory for a specific intent crime you have to establish that part of the agreement or participation by D was that he was there to assist, intentionally and knowingly, in the commission of the crime that he is charged with.  

4. HYPO:  Variation of Kessler – What would be the result if Kessler’s co-Ds broke into the tavern armed with guns?

a. If co-D’s were armed upon their entry it would be reasonable to believe that Kessler may have known a shooting could possibly result if the co-D’s were surprised upon entry into the tavern.

5. HYPO:  You and your accomplice decide to commit a crime and your accomplice steals a car.  Can you be held liable for the theft of the car?

a. Yes, you will be guilty of your accomplice’s substantive crime (grand theft of the car) even though you did not physically do it yourself.

6. HYPO:  You go w/ a friend to rob a bank.  Your friend goes inside and you stay outside.  Can you be held liable for the robbery?

a. Yes, even though you did not commit the robbery with your friend, you are aiding and abetting by acting as the lookout.

7. HYPO:  In the Rodney King beating there were three policemen beating King.  Several other police officers stood around and watched.  Can the other officers be held liable?

a. Yes, the other officers are vicariously liable b/c their presence can be viewed as either intimidation to King or as encouragement of the act.

8. HYPO:  After shooting Lincoln, John Wilkes Booth broke his ankle while fleeing the scene.  Dr. Mudd treated him for his broken ankle.  If Dr. Mudd had arranged for Booth to come to his house after the shooting of Lincoln to deal with any problems he had, would Dr. Mudd be held liable?

a. Yes, he would be guilty of being an accomplice before the fact.  In order to be an accomplice after the fact, Dr. Mudd would have had to know that Booth was a criminal and that he was assisting Booth in evading the police by treating him.

9. HYPO:  An assassin goes into a gunsmith and requests that a special gun be made that would break down into component parts which would fit into a walking cane.  He asks the gunsmith if the victim would need to be sitting or standing in order to use the special gun.  Is the gunsmith guilty of aiding and abetting?

a. Yes, the gunsmith has clear knowledge about why the guy wants the gun and what it will be used for.  Providing such a weapon to him (before the fact) creates liability.

Cases NOT Showing Vicarious Liability

1. Bailey v. People:  D was seen w/ a robber playing dice prior to the robbery.  D was only 10 ft. away when the robbery occurred and D was seen running from the scene of the crime with the robber.  Court held that D could not be liable for the robbery b/c his presence alone was not enough to find a reasonable belief that D was knowingly, attempting to assist the robber in the commission of the crime.  Circumstantial evidence can be enough to convict someone as in the Parker case, however the evidence in this case was not sufficient. 

**RULE:  Mere presence and knowing the criminal is NOT enough; there needs to be evidence to show beyond a reasonable doubt that the person intended to provide assistance.

2. People v. Marshall:  D gave his drunk friend the keys to his car, and his friend crashed, killing himself and another driver.  Court found that D could not be held liable for involuntary manslaughter even though he negligently turned his keys over to his friend b/c he did not encourage his friend to get into an accident and kill someone.  D could not be seen as a participant b/c he was at home asleep in bed.  If D had actually been in the car w/ the drunk driver he would be viewed as more negligent and culpable.

**RULE:  If a person facilitates a misdemeanor (i.e. drunk driving), he is not necessarily guilty of all the crimes that subsequently occur.

3. People v. Lauria:  D ran a telephone answering service which he knew was used by several prostitutes in their business ventures.  Court held that even though D had knowledge of the criminal activity taking place, he could not be held liable b/c he had no stake in the business venture and was not charging higher prices to the prostitutes.  Also, furnishing telephone services does not imply that it will be used for prostitution b/c it is a service provided for normal business people engaging in legal activities such as doctors or dentists.

**RULE:  When D provides goods or services with knowledge of its illegal use, the knowledge can be sufficient to hold D criminally liable when:

1. Knowledge of a serious dangerous crime (not a misdemeanor, i.e. prostitution); AND

2. When he becomes a participant in the crime

a. When he profits from the criminal activity by charging more for the services provided to the criminal(s) (i.e. charging double the price);

b. When he encourages the crime. (i.e. refers clients to them); OR

c. When his business depends on it (i.e. 450 out of 500 of his customers are prostitutes)

VIII.  GROUP LIABILITY
S/I #1:  Conspiracy
R:  An agreement between two or more persons to accomplish some unlawful purpose or to accomplish a lawful purpose by unlawful means.  Criminal law looks at this subjectively -- in order for a conspiracy to exist, it requires a meeting of the minds (Ex: an 8-year-old kid would not be considered under law to be able to agree with a criminal to a conspiracy)  D must join the conspiracy before it ends in order to be guilty of the crime of conspiracy.

**This is a subjective theory – BOTH parties need to actually mean what they are saying to one another (Seeing someone agree to commit a crime with someone else is not enough b/c you do not know what the parties are thinking).

**Conspiracy is a separate crime in itself, and does not merge into the substantive crime.  A conspirator is only guilty of the crime of conspiracy, and NOT of the substantive crime committed by his co-conspirators unless you’re in a federal court and the Pinkerton Rule applies.

**Even though conspiracy is a word crime, it does NOT require corroboration, but instead requires an act in furtherance of the conspiracy (this is not the same as a corroboration since it’s an actual element of the crime).

Co-conspirator Exception to the Hearsay Rule – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.  This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.

**Once you have been arrested your participation in the conspiracy is over and anything you say is not in furtherance of the conspiracy. Therefore it is not admissible under the exception. For example confessions to the police are not admissible due to this.

A:


Cases Showing Conspiracy

1. McDonald v. U.S.:  A victim is kidnapped and held for ransom.  Once the money is paid, the kidnappers take it to D, where D agrees for a fee to exchange it for unmarked money.  Pinkerton Rule did NOT apply to make D guilty of the substantive crime of kidnapping, however the Court did find D guilty of conspiracy b/c he joined in before the conspiracy was over.  He may not have known the specific facts about what had taken place, but he knew that it involved some sort of conspiracy b/c he was taking part in money laundering.

**RULE:  One can be guilty of conspiracy even after the target crime has already taken place if it is shown that the conspiracy involved more than just the crime, rather certain events that should take place after the crime.  This shows that the conspiracy lingered on.

2. U.S. v. Bruno:  D and 86 others were involved in a drug ring where the parties would either smuggle, distribute or sell drugs.  Even though all of the parties may not have known each other, the court held that they had all entered the same, single overriding conspiracy to get the drugs out onto the street.  It did not matter that some of the participants did not enter prior to the drugs being smuggled.

**RULE:  By joining an ongoing conspiracy, you can be held liable for the substantive crimes that are committed in furtherance of that conspiracy even if there is no actual knowledge of the other co-conspirators.

3. Krulewitch v. U.S.:  D and another woman convinced a 2nd woman to go to FL for the purpose of prostitution.  They were charged w/ conspiracy to commit the crime based on a hearsay conversation that took place after they were arrested.  Supreme Court granted certiorari to consider whether the hearsay testimony should have been admissible and held that any statement made after the conspiracy is over cannot be admitted into evidence.

**RULE: Evasion of justice can NOT be the last element that the conspirators are carrying out, b/c the evasion could theoretically go on for ever, which would make the conspiracy go on forever. There is an end to every conspiracy.

4. Blumenthal v. U.S.:  D (whiskey wholesaler), middlemen & distributors were engaged in a criminal enterprise of selling whiskey at prohibited prices.  Although the parties did not know each other, the court held that they were all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stages.

**Chain Theory RULE:  One overriding conspiracy that consists of an ongoing and continuous relationship between the parties.  Everyone on the chain is considered to be part of one conspiracy and can be charged with all of the substantive crimes committed by the conspirators. There is generally a chain of product passing between all of the conspirators that helps us link them together.

**This rule applies when you should reasonably know that others are involved in the ongoing relationship, and you become responsible for their crimes, even if they are on the same level in the conspiracy (i.e. tavern, distributor, or manufacturer) and even when they do not know each other.  The reason is that the operation is dependent on all of them making their sales.
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Cases NOT Showing Conspiracy

1. Gebardi v. U.S.:  D and a woman agree to cross state lines to have sex (an act prohibited by the Mann Act which was designed to protect women).  Court held that Wharton’s Rule did NOT apply to this case b/c the woman who consents to cross state lines for sex cannot be charged w/ conspiring to violate the Mann Act.  If she cannot engage in the conspiracy then D has no one to conspire with.  

**Wharton’s RULE:  If the agreement is an element of the crime, then you can NOT convict the parties of conspiracy b/c it would be unfair to convict someone of both the conspiracy to commit the crime and the crime itself (i.e. dueling; statutory rape).  If the conspirators do not agree then the crime becomes something else (i.e. dueling becomes murder without agreement).

**Gebardi RULE:  You can NOT be convicted of conspiring with a victim of a crime.  The rationale is b/c the victim can not be convicted of the crime themselves, and a criminal and a victim can not conspire together since their minds don’t agree. (Ex: statutory rape)

2. Kotteakos v. U.S.:  D fraudulently applied for a loan w/ a broker, who had helped others perpetrate a similar fraud.  Court held that D may have been involved in a single conspiracy with the broker as were the other participants, but that it could not be viewed as a single overriding conspiracy b/c the individual conspiracies were not linked together as they were in Blumenthal. 

**Wheel and Hub Theory:  You may not link up the spokes as you did in the chain theory.  It is distinguishable b/c they are not dealing in the same product (product is not passing through them) and there is no interdependency between the spokes.
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IX.  KIDNAPPING & BURGLARY
S/I #1:  Kidnapping
R:  Every person who unlawfully by means of force or fear holds or detains another person without their consent for a distance that is substantial in character is guilty of kidnapping.  A movement that is for only a slight and trivial amount or is merely incidental is NOT sufficient.  In determining whether an amount is substantial in character, one looks at:

1. the distance; OR

2. whether the movement increased the risk of harm that existed prior to the movement; OR

3. whether it decreased the likelihood of detection.

**Examples – you carjack someone with a knife and say drive me 6 blocks away OR you take a person from a public place to one that is private and secluded and is 2 blocks away.

**However, saying “step over here” is NOT sufficient.

**If it is NOT substantial in character, it becomes false imprisonment instead b/c the lesser included offense of kidnapping can be false imprisonment (however, kidnapping is usually a general intent crime, unless it’s for a purpose or ransom which makes a specific intent crime).

**False imprisonment – to hold someone by force or fear without their permission.

**Difference between false imprisonment and kidnapping – asportation (moving the victim that is not merely incidental).

A:

Cases Showing Kidnapping

1. People v. Adams – Ds, prisoners, were charged with kidnapping a guard.  The court remanded the case to determine whether asportation had been sufficient for kidnapping, or whether it was merely false imprisonment.

Case NOT Showing Kidnapping

1. Ex: Hostage taking?  May be just false imprisonment (keep them imprisoned, but don’t move them)

S/I #2:  Burglary
R:  Common Law - Trespassory breaking and entering of a dwelling house [of another] in the nighttime, with the intent to commit a felony or a theft therein.

1. Trespassory

a. Entering without consent (uninvited) OR by means of trick or fraud.

i. i.e. Tricking the homeowner by saying, “I’m here to fix your cable.”

ii. If you are standing outside and are then invited in, and only then do you enter, this is a consensual non-fraudulent entry, and thus not burglary.  Even if you had already broken in (i.e. pushed open the window), it is still NOT burglary if you only enter after you are invited in.

iii. However, if ANY part of you enters (i.e. crosses the pane of a window with your leg or hand) before you are invited in, then that is enough.

2. Breaking

a. To remove from your way some sort of obstacle blocking entry.

i. i.e. opening a window.

ii. i.e. If the door is half open, and you push it the rest of the day.

iii. i.e. If you enter through a wide open door or window, that is not enough, however, if you open an interior room (i.e. a bedroom door), that’s enough.
3. Entering

a. Person or his instrumentality.

i. If the instrumentality of the crime enter the home (i.e. throwing a bomb or a bullet through a window), that is sufficient for burglary.

ii. However, the instrumentality must be for the crime you intend to commit INSIDE, not for just helping you to break inside.

1. i.e. using a piece of paper to pull a key towards you – this does NOT count b/c you would not be using the paper to commit the crime inside.

2. However, if you use your hand and enter, then you will be guilty of burglary b/c you have actually entered yourself.

4. Dwelling house [of another]

a. Any place where people live, even if they’re not home (i.e. if they’re on vacation).

i. i.e. a boat can count if people live in it.

ii. i.e. a model home does NOT count b/c no one has lived there yet.

iii. An abandoned home does NOT count either.

b. If you break into your OWN house, it is not burglary – no shit!

5. Nighttime

a. 30 minutes after sunset and 30 minutes before sunrise.

6. Intent to commit a felony or a theft therein

a. You must have the intent to commit the crime as you break the threshold.

b. If you enter just to look around cause you’re nosey, and only once you’re inside you develop the intent to steal, then you are NOT guilty of burglary, but instead maybe of larceny.

c. The theft can be a misdemeanor, and the felony can be any felony.

**This is the Common Law rule.  Statutes may change the requirements (i.e. not necessary to be at night).

**This is a specific intent crime b/c intent to break and enter a dwelling house AND intent to commit a felony or theft once inside.  Thus, specific intent defenses apply here that are not allowed for general intent crimes – diminished capacity AND honest and unreasonable mistake of fact.

**Burglary is like a crime against the structure or integrity of the home.  Even if you never take anything once inside, you can still be guilty.

**Attempted burglary – someone is trying to pick the lock but the police show up.

**Differences between burglary and larceny - with larceny, there is a continuum trespass, but NOT with burglary.

**Burglary is committed at the moment of the trespassory breaking and entering.

A:

Case NOT Showing Burglary

1. Regina v. Collins – D knocks on a woman’s window while she is naked (and him…perv!).  Victim lets him in thinking it’s her boyfriend since she was drunk.  They have sex and then she later finds out that it wasn’t her boyfriend and kicks him out.  D is charged with burglary.  D was NOT found guilty of burglary b/c it was NOT a trespassory breaking since he was invited in.  There was consent, which eliminated the trespassory element (it was a consensual, non-fraudulent entry).  It didn’t matter if he had the felonious intent upon entry.  It was her fault for mistaking D for her boyfriend.

**If he doesn’t enter until she beckons him in, there is NO burglary.

**If he’s beckoned in after breaking but not entry, there is NO burglary.

**But if he pushes the window open before being invited AND (must be breaking AND entering) entered, then its burglary.

**Also, if she called out his name and said, “is that you Bill?” and he deceptively answered yes, then that would be a trespassory entering.

2. Ex:  Winona Ryder was charged with larceny, NOT burglary b/c she didn’t have the intent when she entered the store.

X.  DEFENSES
RULE:  There are possible defenses to certain crimes that may be either a complete or partial mitigating defense.  The possible defenses in criminal law are:
1. Insanity

2. Incompetence

3. Unconsciousness

4. Involuntary Intoxication

5. Honest and Reasonable Mistake of Fact

6. Honest and Unreasonable Mistake of Fact

7. Diminished Capacity

8. Self-defense

9. Defense of Others

10. Defense of Property

11. Necessity

12. Duress

13. Consent

14. Entrapment

APPLICATION

S/I #1:  Insanity (complete defense)
R:  Insanity is a complete defense that will entitle Ds to an acquittal b/c of the existence of an abnormal mental condition at the time of the crime.  It is a legal term, rather than a psychiatric or medical one.  The cause of a D’s mental illness or insanity is irrelevant in determining the legal consequences.

**This defense applies to ALL crimes on the book, even strict liability crimes.

**There is no such plea as temporary insanity; you’re either insane or you’re not.

**The insanity defense is very rarely successful.

**Insanity is an affirmative defense - D has to raise it.

PUBLIC POLICY – We want to punish people who are evil, and since insanity is an illness, it wouldn’t be appropriate to punish someone b/c of their illness.

**Montana v Korell – 5 jdx eliminated insanity as a defense (after Regan assassination). Rule: A statute eliminating insanity as an affirmitive defense does not violate the constitution. ALTERNATIVE - each of the jurisdictions that have eliminated insanity as an affirmative defense (not guilty by reason of insanity) - have kept the verdict of “guilty but insane”...not a defense but what happens is after the jury has returned a verdict of guilty the judge gives them a sentencing hearing to take into account the insanity issue. If so they are sent immediately to a mental institution for treatment. 
A:


Cases Showing Insanity

1. People v. Drew – D was tried for battery of a peace officer.  The Court applied the M’Naughten Test to determine if D understood and knew what he was doing at the time of the crime.  It did not matter whether or not D was able to control himself.  D was found not guilty by reason of insanity b/c the court determined that he had not developed the proper state of mens rea for the crime.

Cases NOT Showing Insanity

1. Montana v. Korrell – Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges.  No insanity instruction is allowed to be given, rather it’s a men rea instruction (in which insanity evidence can be used to help negate mens rea).  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease.

**RULE (Minority/Montana) – Insanity is NOT allowed to be used as a separate defense to a crime.

**However, the majority of jxs ALLOW for insanity to be used as a separate defense to a crime.

**Just b/c you don’t have the constitutional right to something doesn’t mean that a state can not give you that right.


S/S/I #1:  M’Naghten Rule (Majority Rule)

R:  At the time of the crime and as a result of his mental impairment, D either: (1) did not know the nature and quality of his act; or (2) did not know that the act he was doing was wrong.

**This is a cognitive test – it looks at the person’s understanding; it does not look at the ability to resist.

**This is a very high standard for D to meet.

**The first part of the rule was referred to as the “Wild Beast” theory.

**CA used this test, then got rid of it and adopted the ALI test, but then Congress passed a referendum to re-adopt this test b/c of the Hinckley/Reagan case.

**Burden of proof is now on the defense to show that D is insane by “clear and convincing” evidence.

A:


S/S/I #2:  Irresistible Impulse Test (Minority Rule)

R:  If D knows what he is doing is wrong, but he can not stop or control himself from doing it.  (Ex: A person who hears voices in his head)

**This is a volitional test - it looks at whether you are able to control yourself.


A:


S/S/I #3:  Durham/Product/New Hampshire Test (Minority Rule)


R:  If D’s behavior was the product of a mental illness.



**This is a very broad standard b/c it’s much easier to satisfy this test.

**This test got people thinking about the problems of the two tests above and influenced the ALI test.

**This test was only used by New Hampshire.


A:


S/S/I #4:  American Law Institute (ALI) or Model Penal Code Test

R:  D must either: (1) not understand (lack of substantial capacity) that what he was doing was wrong; OR (2) even if he did, he was unable to control himself.

** It sought to combine the better aspects of both the M’Naghten Test and the Irresistible Impulse Test.


A:

	SUMMARY OF INSANITY DEFENSES



	Test
	Definition
	Type

	M’Naghten


	B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong


	Cognitive test



	Irresistible Impulse


	Crime caused by insane impulse that overcame D’s will


	Loss of control test/ volitional



	American Law Institute (“A.L.I.”) or Model Penal Code Test


	B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law


	Combination of cognitive & loss of control tests



	Durham (or New Hampshire) Test


	Crime was a product of D’s impairment/ mental illnes


	Causation test




S/I #2:  Incompetence (suspension of trial; criminal commitment)
R:  This is a defense claiming that D is not competent to stand trial, be convicted, or sentenced.  There are two elements that must be met:

1. D must understand the nature of the proceedings against him; AND

a. (Competency does not deal only with mental competence – i.e. if you only speak a foreign language)

2. D is able to aid in his own defense

a. (i.e. If D cannot communicate with his lawyer in the preparation of his defense)

**A finding of incompetence will suspend the criminal proceedings and result in criminal commitment until such time as D regains competence.

**Before the Jackson case, the time period that D could be criminally committed in order to be made competent was indefinite.  The problem with this is that it was a violation of due process.

**However, now the Constitution may demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.

**D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime).

**If it’s no longer reasonable that D will become competent, then he can NOT be held any longer and must be released.

A:


Cases Showing Incompetence

1. People v. Lang – D was a deaf, illiterate mute who was arrested for murder.  Court held that D was not competent to stand trial b/c of his physical disabilities and b/c he was incapable of assisting counsel in his defense.  When D was later sent back for trial the primary witness had died and the trial could not proceed; D was released.  D was later re-arrested again for murder.  D was still unable to communicate and the court did not want to let him get away again so they civilly committed him for being a danger to others, however, there was a problem w/ this b/c Lang was not found to be mentally ill.  Court struggled w/ this b/c they did not want to release a double murder back out onto the streets, but at the same time D could not be held for a conviction that was unconstitutional. 

**RULE – You cannot lock someone up on the prediction that they will commit crimes in the future.



LPS (Ladderman Pepper Short) (CA Rule)

1. Civil Commitment – just b/c you can no longer hold someone criminally committed (if they can’t make him able to stand trial within the time allowed) does NOT mean that you have to completely release them since you can civilly commit them.

a. Two part evaluation

i. D has a mental illness; and

ii. As a result of the mental illness, D is a danger to himself or to others

1. It starts out with a 72-hour observation, and then extends to longer if D is found to still be a danger.

2. Exception – If the person can show that he has the ability to take care of himself, then he cannot be civilly committed.

3. PUBLIC POLICY – To quarantine such people b/c they pose a threat to public safety by preventing that person from spreading his disease (i.e. sex offenders, AIDs patient who spreads his disease, pedophile)
S/I #3:  Unconsciousness (complete defense)
R:  As long as you were unconscious, voluntarily or involuntarily, you are said to NOT have the capacity to form the requisite intent to commit a crime and are entitled to an acquittal.


**This defense applies to ALL crimes on the book, except for strict liability crimes.


**CA allows this defense.

A:


Cases Showing Unconsciousness

1. People v. Decina - Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  The D was considered to be unconscious when he killed the people b/c he had suffered an epileptic attack.  But since he knew that he was susceptible to such attacks and still chose to get in the car and drive, which made him reckless, he was not allowed to use unconsciousness as a defense.  Hence, he was still guilty.

2. People v. Newton – D, after being shot in the stomach, shot and killed a police officer.  D could have argued either diminished capacity or unconsciousness due to his being in a state of shock, but he chose unconsciousness b/c he was given the impression by the court that he could only choose one.  The judgment was reversed b/c the court should have also allowed the unconsciousness defense since it is a complete defense which negates the capacity to commit any crime at all. Psychiatrist said loss of memory was consistent w the injury he sustained.
S/I #4:  Involuntary Intoxication (complete defense)
R:  Involuntary intoxication acts as a complete defense when it negates the requisite intent of the specific crime.  D must be severely intoxicated for this defense to apply.  It is a defense to all crimes, including the (no intent) strict liability crimes.  Has the same effect as insanity. Intoxication is involuntary only if it results from the taking of an intoxicating substance (i.e. alcohol, drugs, and medicine) and:

1. without knowledge of its nature;

2. under direct duress imposed by another; or

3. pursuant to medical advice while unaware of the substances’ intoxicating effect.



**This defense applies to ALL crimes on the book, except for strict liability crimes.

**If intoxicated to the point where you can be considered legally insane (in that jurisdiction), then D can be entitled to an acquittal (complete defense).

**CA still allows this as a defense.

A:


Cases Showing Involuntary Intoxication

1. HYPO:  If you have a tablet of LSD that you were made to believe was a heartburn pill, and you end up killing someone b/c of your intoxication, can you assert any defense?

a. Yes, involuntary intoxication b/c you didn’t intend to be intoxicated and didn’t have the opportunity to prevent it.  Thus, once you became intoxicated, you didn’t know what you were doing when you committed murder.

S/I #5:  Honest and Reasonable Mistake of Fact (complete defense)
R:  When D honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also.  (Ex: D honestly and reasonably believed that someone was going to attack him, and so D attacked him first causing him harm)

An excuse of criminal behavior under a GENERAL intent crime if he was 1. Reasonably mistaken about this material fact and 2. His conduct would have been lawful had the facts actually been as he thought. 

In cases involving a specific intent crime any mistake, even an unreasonable one, is also an available defense.
If a strict liability crime, even an honest and reasonable mistake does not relieve criminal responsibility for physical actions. 

**This defense applies to ALL crimes on the book, except for strict liability crimes.

**Cultural differences will never be considered a complete defense, but it may be allowed as a partial mitigating defense.


**Mistake or ignorance of the law is NOT a defense.


PUBLIC POLICY
1. We usually care to lock people up to punish them for acting with a criminal intent.  It doesn’t make sense to have society pay their tax dollars towards people who act honestly and reasonably since a normal law-abiding member of society would have acted the same way in the same situation.

A:


Cases Showing Honest and Reasonable Mistake of Fact

1. HYPO:  You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  Were you acting reasonably?

a. Yes, that was acting honestly and reasonably b/c it was the same type of car as yours.

[image: image3.png]Mistake of Fact Chart

Mental State of the Crime Charged

‘Application of the Defense

Specific Intent

‘Any mistake, reasonable or unreasonable

General Intent

Reasonable mistakes only

Strict Liability

NEVER

Malice

Reasonable mistake of fact only (with the
rare exception of a claim of Tmperfect Self-
Defense which will be discussed later in
the course)





S/I #6:  Honest and Unreasonable Mistake of Fact (partial mitigating defense)
R:  When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.  D will only be punished for the lesser included general intent crime of the specific intent crime.

A:


Cases Showing Honest and Unreasonable Mistake of Fact

1. HYPO:  Using the hypo above, assume that you drove off with a Maserati instead of another Toyota like yours?  

a. Then it’s an honest and unreasonable mistake b/c it was a very different car than yours. But still counts as a defense since it’s larceny (specific intent crime).

2. Ex: Kobe case - if he honestly thought that every girl always consents to him b/c of who he is.  This is honest, he really thinks it, but it’s not reasonable.  But he would still NOT have a defense b/c rape is a general intent crime, not a specific intent crime.

S/I #7:  Diminished Capacity (partial mitigating defense)
R:  As a result of a mental defect short of insanity, D did not have the requisite mental state required for the crime charged.  
Allows a defendant to argue that his mental condition at the time of the killing was such that he could not form the malicious aforethought required for murder.  Defense can reduce from murder to manslaughter. Partial defense.
If you can show that a D is so diminished it knocks out the specific intent portion of the crime. Can be a complete defense to purely intent crime 
There are two types of diminished capacity defenses:

1. Voluntary Intoxication

2. Mental Illness (just short of insanity)

**CA got rid of ALL of diminished capacity as a defense, which would have allowed a partial defense (mitigation) to a specific intent crime, a mitigation from 1st degree to 2nd degree murder under the Wolff Standard, and mitigation from murder to manslaughter.

**Diminished capacity can mitigate specific intent crimes to general intent crimes (i.e. burglary  trespass), 1st degree to 2nd degree murder, and murder to manslaughter (it all depends on the level of diminished capacity).

**If someone voluntary intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter b/c they will be considered criminally negligent by allowing themselves to drink to the point where they are unconscious.

A:


S/S/I #1:  Voluntary Intoxication (partial mitigating defense)

R:  Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  It is offered as a defense to establish that D was so intoxicated as to lack the ability to form the requisite intent. Being drunk is not a defense unless one of the exceptions: drugs cause unexpected results, impairs mental faculties so much that they do not possess willfulness, felony homicide reduced to 2nd degree murder when intoxication precludes formation of intent, and when insanity is caused.
**In Common Law, it is a defense to a specific intent crime (can prevent formation of specific intent)
, but NOT to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability.

**It acts only as partial defense b/c your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.

**CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is b/c you lacked intent, and that the only reason you lack intent is b/c you were intoxicated.

A:



Cases Showing Voluntary Intoxication

1. People v. Hood – D is intoxicated and forces his way into ex-girlfriend’s house.  Police respond and during the course of the arrest D grabs the officer’s gun and shoots him in the legs.  D is charged w/ assault w/ intent to murder.  The issue was whether D’s intoxication made him.  Court allowed him to argue voluntary intoxication b/c if he proved that he was incapable of forming the requisite intent or was unable to engage in goal-directed behavior, then it should have been presented to the jury, since the jx accepted voluntary intoxication as a defense. He was convicted of assault w intent to murder.
2. State v. Stasio – Court held that even though they don’t accept the voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  Thus, it’s more of an argument against the act than the intent to commit the act.  This was enough to allow a jury to hear the case and decide for themselves.

i. HYPO:  Assume in both the Stasio and Hood cases, both Ds were teetollers (people who do not drink alcohol), is there any difference from the actual facts of those cases?

a. Yes, in this hypo it is involuntary intoxication, whereas in the actual cases it was voluntary intoxication.


S/S/I #2:  Mental Illness (just short of insanity)

R:  A mental illness just short of insanity (i.e. neurosis, obsessive compulsiveness, or dependant personality)


A:

Cases Showing Mental Illness (just short of insanity)

1. People v. Wolff – Look at diminished capacity above!

S/I #8:  Self-defense (complete OR partial mitigating defense)
R:  If a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack (of death or great bodily harm), then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.  However, you are only allowed to use force that is proportional to the imminent attack (i.e. a punch for a punch).

**Objective standard - we do NOT place the reasonable person in the same shoes as the D, rather only in the same proximity.  Psychological makeup of D, such as a syndrome (abused child), does NOT provide objective circumstances, they are subjective.

**Initial Aggressor – the first initial toucher.  There are two types of initial aggressors: (1) aggressors that use deadly force, and (2) aggressors that do NOT use deadly force.

**Self-defense applies to other crimes as well, such as battery.  Honest and reasonable belief is a defense to battery, but honest and unreasonable belief is NOT a defense to battery b/c it’s a general intent crime.

Deadly Force

1. Majority RULE (Common Law/CA) – One does NOT have a duty to retreat or escape if the opportunity presents itself.  Instead, one can stand their ground and use nondeadly force if it’s is reasonable, however, one can use deadly force and kill the attacker when it reasonable (if your life is threatened OR serious bodily injury).  However, if you are the initial aggressor, then you DO have a duty to retreat.

PUBLIC POLICY – To uphold one’s honor so that one does not need to act like a coward.
2. Minority RULE – Before using deadly force, one has a duty to retreat if the opportunity arises to escape without being harmed.  Two requirements:  (1) there must be a safe avenue of retreat, AND (2) you must have known about it.  These elements are both subjective and objective.

a. However, you don’t have a duty to retreat if it’s on your own property.

b. If you may suffer minimal injury by escaping (i.e. by jumping out of the window and suffering a broken ankle), you still may be required to do so.

c. When examining the situation in hindsight, we give the benefit of the doubt to the person being attacked (when it’s a close call) b/c you can’t always expect people to have cool thought in those situations.

PUBLIC POLICY
1. To prevent a deadly confrontation from taking place as much as possible.  We value the life of even the attacker.

2. To protect any innocent bystanders from getting hurt.

3. When does serious bodily injury = deadly force?

a. If someone comes swinging at you with a knife, gun, or baseball bat to the head/chest.  A baseball bat for the most part is considered deadly force.

b. A punch from Mike Tyson.

i. But, not a punch from Goldman.

**We take into account who the attacker is and who the victim is, their physical condition, the circumstances of the situation, etc.

A:

Cases Showing Self-defense

1. State v. Simon - D believed that his neighbor was a martial arts expert due to his Asian ethnicity, and so he shot he him in self-defense when he mistakenly thought that he was going to be attacked by him. The court applied the wrong standard (MPC rule), which only applies the subjective test (if D honestly believed that he was under an attack, he was justified to use self-defense).  D was acquitted b/c he subjectively believed, although unreasonably, that he was being attacked.

**MPC RULE (Minority) – Only subjective standard -- if you honestly (subjectively) believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.

**Common Law RULE (Majority) – Both objective and subjective standard -- if a reasonable person under the circumstances would have believed that you were under imminent attack AND you yourself honestly believed that you were under imminent attack, then you are justified to use self-defense.  This is a complete defense, even if you’re mistaken.

**CA RULE (Minority) – Imperfect Claim of Self-defense:  When you only have a subjective belief, but not an objective belief, that you are under an imminent attack, then you have an imperfect claim of self-defense which makes you guilty of only the lesser included offense (i.e. if you honestly but unreasonably kill, then you will be found guilty of only manslaughter instead of murder).  You are said not to possess malice.  (Similar to what happened in Jahnke)

2. People v. Curtis – D was arrested on suspicion of burglary.  Police officer arrests him b/c he had a vague recollection of what he looked like.  D resisted the arrest b/c he was innocent.

**Common Law RULE – Resisting a lawful arrest is a crime, but resisting an UNlawful arrest is NOT a crime but could be used as a complete defense since it was an equivalent to an unlawful physical force.  D can use force to resist the arrest.  An arrest without probable cause (specificity - i.e. a tattoo on left cheek) is unlawful and against the Constitution.

**CA RULE – CA passed a statute that says that you can resist an unlawful arrest without using any physical force (i.e. running away) – this is a complete defense.  However, if you punch the cop, then you have no defense and are guilty whether the arrest was lawful or unlawful.  But you are guilty if the arrest was lawful.  If you use physical force and it’s an unlawful arrest, it’s still a crime, but it’s only a misdemeanor (an assault on just a normal person), not a felony (assault on a cop).

3. Rowe v. U.S. – D got into a racial argument with the victim (now deceased).  The initial aggressor was Rowe who first kicked the victim on his leg after the victim insulted him.  Then the victim responded with a knife and cut D on his face.  D then pulled out his gun and shot and killed the victim.  D was the initial aggressor and used non-deadly force (kick), but was attacked in response with deadly force (knife), which gave him a right of self defense unless there was an avenue of safe retreat.

**RULE (Majority) – An initial aggressor GAINS a right of self-defense when:

1. he gives up and communicates his surrender, regardless of whether he was using deadly force or not (i.e. if his hands are in the air, and you try to shoot him, he then has a right to use deadly force against you); or

2. he does not give up but uses non-deadly force, however the victim illegally responds with deadly force, which gives the initial aggressor the right to use deadly force back (i.e. Rowe case).

**In every jurisdiction in this country, when an initial aggressor gains a right of self-defense, he must first seek a safe avenue of retreat if possible since he was the one who initiated it.  Here, it does not matter whether it was on the initial aggressor’s property or not.

4. State v. Abbott – A fight broke out between D and his neighbors who shared a driveway together.  D was the first to throw the punch (initial aggressor) due to words (not threats) from the other side.  The father of the neighbor came out with a hatchet.  At the end, everyone was left lying on the ground injured besides D.  Court adopted the minority rule which requires that when D had the right to use deadly force, he must have first sought an avenue of retreat if possible and safe to do so.

**RULE (Minority) - Before using deadly force, one has a duty to retreat if the opportunity arises to escape without being harmed.  Two requirements:  (1) there must be a safe avenue of retreat, AND (2) you must have known about it. (about half jdx)
5. HYPO:  In the Abbot case, assume that it was in a minority jx and that it occurred on Abbott’s property only.  When they came at him with deadly force, he could have just walked into his house (safe avenue of retreat).  Was he required to retreat?

a. No, b/c it was his own property.

Cases NOT Showing Self-defense

1. Jahnke v. Wyoming – D was found guilty of voluntary manslaughter for killing his father out of fear that his father was going to continuously abuse him and his sister and even kill him (D).  Although D may have subjectively believed that his may father would kill him when he returned home that night, a reasonable person would NOT have thought so b/c he had been beaten by his father before and this time was not much different.  The danger did not warrant deadly force nor was it imminent.  D was not given a complete defense b/c he only satisfied the subjective element, not the objective element.  Also, the court did NOT allow expert testimony to be heard re that he was an abused child b/c it would turn the objective into the subjective by looking at what a reasonable person would have believed having lived his life and possessed his fears (this is the majority view). Ultimately received manslaughter without self defense instruction. 
**If this case was in CA, this would have been an imperfect defense.

2. HYPO:  D asks his friend to pretend to attack him in front of his someone else.  D fights back, and then ends up killing him.  Is D guilty?

a. Yes, b/c he subjectively knew that there was no danger.  Even though an objective and reasonable person would not have known, the fact that D subjectively knew holds him responsible.

**RULE – You can NOT claim self-defense if you yourself basically set up the situation in which the attack would occur.

3. HYPO:  In Abbot case, assume they were all in the middle of the street.  One punches another, and another comes back with a hatchet.  Can the guy without the hatchet shoot the guy coming at him?

a. No, if he can escape.

**RULE – If you can get away without being seriously injured (reasonably safe avenue of escape), then you must do so.

4. HYPO:  A guy in a wheelchair is rolling up to Michael Jordan with a knife (deadly weapon).   If Jordan chooses not to get away since there was the opportunity at the time, and waits until the last minute to use deadly force, is he allowed to later claim self-defense?

a. Under No, b/c he had an opportunity to escape given that the attack was not imminent.

S/I #9:  Defense of Others (complete defense)
R:  You have a right to come to someone else’s aid even if that person is a stranger to you.

**This is the same right as you have to defend yourself.

Alter Ego RULE (Traditional Common Law/CA/Minority) – When you come to someone’s defense, you step into their shoes and you gain no greater rights than the person you’re aiding (i.e. if the victim can’t use a gun, then you can’t either).  However, you have to be right and cannot be mistaken.

**If you were reasonable to aid, but the person you aided did not have the right to aid herself, then you have NO defense.

Reasonable Test RULE (Modern/Majority) – So long as you acted honestly and reasonably, even if you’re wrong, you have a right to a complete defense of self-defense.

**It’s split down the middle - 25 states Alter Ego rule and 25 states Reasonable Test rule.

Fleeing Criminals

1. Majority/Common Law RULE – Two separate rules that were applicable to cops and private citizens when they attempted to apprehend a fleeing criminal.

a. Cops

i. Given broad rights to use deadly force or whatever force necessary to stop a fleeing felon.

ii. Were allowed to use deadly force to stop any fleeing felon so long as they subjectively believed that they were a fleeing felon.

iii. A cop could shoot a felon and be wrong and NOT be criminally liable.

iv. Garner rule changed this rule.

b. Private Citizens

i. Were allowed to use deadly force to stop a fleeing felon ONLY when they were right, otherwise they have no defense.

ii. Couch rule (modern) changed both this rule and the Garner rule.

Garner RULE – 4th Amendment: Cops are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause AND the felon is physically dangerous to human beings and society (i.e. armed robbery, rape, assault with deadly weapons, murder, kidnapping).  However, if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force.  Here, private citizens are still allowed to use deadly force against non-dangerous felons, so long as they are right.

**Problem – this rule gave private citizens MORE rights than cops b/c 4th Amendment only applies to government.

**This rule was changed by the Couch RULE.

A:

Cases NOT Showing Defense of Others

1. People v. Couch – D drew his gun and shot and killed a fleeing felon who he saw was trying to steal his car radio.  Court adopted the modern rule and held that D, a private citizen, was not allowed to use deadly force against the criminal who was not considered a dangerous felon.

**Couch RULE (Modern) – A private citizen can only use deadly force when the felon was dangerous AND when they were right.

Rationale – you can’t give more rights to shoot felons to private citizens than cops.  This helps prevent vigilantism.

**A cop still does NOT have to be right.

**This rule changed the Common Law rule and the Garner RULE.

**Felons NOT considered dangerous – drug dealers, check forgers, theft criminals.

**Do NOT confuse these rules with the rules of self-defense, b/c if you’re put in a situation of imminent danger, you are allowed to use self-defense as long as you were honest and reasonable (you don’t have to be right).

S/I #10:  Defense of Property (complete defense)
R:  Nondeadly force may be used to defend property in one’s possession from unlawful interference.  With real property, this means entry or trespass; with personal property, this means removal or damage.  The need to use force must reasonably appear imminent.  Thus, force may not be used if a request to desist or refrain from the activity would suffice.  In addition, the right is limited to property in one’s possession.  Deadly force may NOT be used to defend property unless it is used in conjunction with another defense (i.e. self-defense, defense of others).

**However, use of both nondeadly AND deadly force is permitted when it’s a dwelling and the D reasonably believes that the use of force is necessary to prevent a personal attack.

A:

Cases Showing Defense of Property

1. HYPO:  If a robber was coming through your window at 3 am at your home, would you be allowed to use deadly force and shoot him if you were there personally?

a. Yes, b/c it’s your home and there is a fear of danger to your life in that situation.

Cases NOT Showing Defense of Property

People v. Ceballos – D was suspicious of burglars so he set up a spring gun (trap) in his garage so when someone would try and break in, they would be shot.  A burglar broke in and was shot and killed.  Court held that since D was not present when the burglary took place, there was no threat of death or serious bodily harm, thus D was not justified in using deadly force to defend his property.  

1. However, D would have been allowed to use non-deadly force.  Even if D was present when the burglary took place he still would NOT have been allowed to use deadly force b/c it was a garage, not a dwelling.

**RULE (Common Law) – You are not allowed to set up deadly mechanical devices (i.e. spring guns) to defend your property.  Where the manner and character of the burglary do not reasonably create a fear of great bodily harm, you are not allowed to use deadly force.

**Exception:  If it was in a bedroom (sleeping area) of a home and at night.

PUBLIC POLICY

1. A spring gun cannot discriminate or make a value judgment before shooting, which may lead to accidentally killing a cop, fireman, child - the risk of a mistake is too high.

2. The law values life over property, including the life of a burglar.

S/I #11:  Necessity (complete defense)
R:  A person is NOT guilty of a crime when he/she engages in an act otherwise criminal when:

1. act charged as criminal was done to prevent an imminent evil - a threat of bodily harm to oneself or to another person;

2. if there was no legal alternative to the act;

3. the reasonably foreseeable harm was not disproportionate to the harm D caused;

4. a greater harm was to be prevented;

5. that belief was subjectively and objectively accurate; AND

6. D did NOT substantially contribute to the condition.

**This is the CA rule.

**This is an objective test.

**Causes of necessity are things such as running out of air/water or escape from sexual assault.  It involves D choosing between 2 evils.

**This is an affirmative defense, and the burden of proof is on the D to establish the defense by proving all 5 elements.

**Necessity is NOT a defense to a killing.  In order to save your life out of necessity, you can NOT kill someone else.  You do NOT have the right to take one life to save 5 lives b/c the law values each life equally and doesn’t focus on the greater good (killing 1 life to save 5 vs. letting 6 die).  However, the law allows to quarantine someone whose disease will spread in society and kill others, even if quarantining them will almost certainly kill him.

** The defense of "necessity" applies when, typically in an emergency situation
where there is no reasonably safe alternative, an individual violates a law in order prevent a greater harm from taking place.
A:

Cases Showing Necessity

1. State v. Reese – While in prison, D feared forcible sexual assault.  He reported this to his counselor but to no avail.  Thus, he escaped from prison.  He got about 8 miles away, but then was caught about 24 hours later.  D claimed a defense of necessity.  Court held that D did NOT have the defense of necessity b/c he went 24 hours after escaping without reporting himself to the authorities, and that was too long.

** Lovercamp RULE (CA):  There are 5 elements that must be met in order for an escaped prisoner to claim a defense of necessity:

1. D was faced with a threat of death in the immediate future (not necessarily imminent);

2. There was no time for a complaint to authorities, or complaints already made were illusory;

3. There was no time or opportunity to resort to courts;

4. There was no force or violence against prison personnel or other innocent people in the escape; AND

5. D immediately reports to the proper authorities when he has attained a “position of safety” from imminent threat, or if apprehended before the opportunity arose, he had the intent do so.

**A “position of safety” is for a jury to decide b/c the rule has not defined it.

2. HYPO:  You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you run into someone’s house?

a. Yes, b/c the harm was not disproportionate to the harm that you were preventing.

Cases NOT Showing Necessity

1. HYPO:  You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you arrive at a shelter and drag people out so that you could go in?

a. No, b/c your life is no more important than the other people’s lives in the eyes of the law.

2. People v. Carradine – D witnessed a murder by a gangster and was brought to court under a subpoena to testify.  However, D refused to testify and claimed a defense of necessity b/c she feared for her own life and for her family.  Court rejected her defense and held her in civil contempt b/c if fear was allowed to be a valid defense, then they might as well close down the courthouse doors – the system is allowed to insist on testimonies from witnesses.

**Civil Contempt - When you are forced to talk.  There is no definite amount of punishment, but rather you can go to jail or pay a daily fine until you agree to cooperate (this is not really considered punishment b/c you have the power to get yourself out of jail anytime you want).  The maximum amount of time that you could be held is only up to the point that your testimony is needed (i.e. when the trial ends, you can no longer be held).

**Criminal Contempt – When there is a definite amount of punishment (i.e. by jail, fine, etc.).  This is a crime.

S/I #12:  Duress (complete defense)
R:  When someone makes or orders you to do something or else you or someone close to you will be harmed.  You are not guilty if you perform an otherwise criminal act under the threat of imminent infliction of death or great bodily harm, provided that you had a reasonable belief that you would be harmed in such a way if you do not perform such conduct.  It must be a reasonable mistake of imminent danger (someone using a toy gun is enough).  The causes are things such as being forced to rob a bank or else you will be killed 

**Duress is NOT a defense to a killing.  You can steal money from a bank, break into someone’s home, and still claim the defense of duress.  However, you can NOT kill someone and claim a defense of duress even when you are threatened with death to your own life.  You can’t even have a mitigation here b/c the person you kill is NOT the person who was provoking you, instead it was the person threatening you (the victim must be the source of the provocation in order for you to have a mitigation).

**Necessity vs. Duress – Duress involves a human threat, while necessity involves pressure from physical or natural forces.

Cases Showing Duress & Necessity

1. HYPO:  A points a gun at B and threatens to kill B is she does not break into C’s house and steal food.  B does as she is told.  Defense?

a. Yes, B may raise the defense of duress.

b. What if B is a starving victim of a plane crash in a desolate area and commits the same act?

i. Yes, B has the defense of necessity.

S/I #13:  Consent (complete defense)
R:  D has a complete defense when the injured victim consented to the harm caused by D, but only when:

1. the consent was voluntarily and freely given (without duress);

2. The party was legally capable of consenting; and

3. No fraud was involved in obtaining the consent.

**You can use consent against a charge of assault or battery to say that you and the alleged victim knew and would not have considered it an unwanted touching since the alleged victim consented to the infliction of physical violence.

**The more physical and severe the attack, the less the consent of the victim is relevant.

**Mutual combat (i.e. dueling) is unlawful, so consent is not a defense here.

**For some crimes, consent of the victim is of no relevance (i.e. statutory rape).

A:

Cases Showing Consent

1. People v. Samuels – D was found guilty of aggravated assault for making a film of sodomy that showed him beating another man.  D had put out an ad for someone to be put in his movie, and someone responded.  D claimed the defense of consent arguing that the victim consented to the beating in exchange for money.  Court denied D’s defense b/c even though they recognize the defense of consent, the beating was severe and a normal person in full mental capacities would not have given consent – this claims that a person who gives consent to something like this must be mentally incompetent, th us his consent is not valid.

**RULE – Consent is NOT a defense to an aggravated assault (i.e. assault to commit serious bodily injury / assault with a deadly weapon).

**The court here makes a completely unwarranted assumption.  Professor thinks their rationale is WRONG, but their conclusion is CORRECT.  Instead, the court should have emphasized the distinctions between this type of film and sports (i.e. boxing) – social acceptance and regulations.
S/I #14:  Entrapment
R:  Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person.  If the government (or cops) went too far and made the crime too inviting, then D can claim that he was entrapped to committing the crime.

**It may be either the constitutional OR the criminal law (common law/CA) version of entrapment.

** The other party being the initiator or merely offering a necessary element do NOT lead to entrapment in and of themselves.

**This is a very unsuccessful defense, especially if the crime is more serious and distasteful.

Limits of the government

1. If the government provided too much for the production of some illegal substance;

2. Put too much pressure on D, or

a. i.e. in a case, government constantly sent advertisements (10 times) to a guy to get him to but child porn – this was too much pressure once he bought it on the 10th time.

3. Making it too attractive that even a law abiding citizen would not turn it away and would accept.

a. i.e. offering $2 MM.

b. Everybody has got a price! – money, world peace, etc.

Constitutional Defense of Entrapment – there may come a point in time where the government has done so much and made it so inviting to commit the crime that it is fundamentally unfair to find D guilty of the crime since it violates DUE PROCESS.

**This is a separate (non-affirmative) defense than the criminal law version of entrapment.

General Common Law Defense of Entrapment – Subjective Standard: inducement by government official or informant AND D was not predisposed to commit the crime.

**Exception (Common Law/Federal/Majority): you have NO defense of entrapment if you were predisposed to committing the crime (previous criminal record/activity).

**Argument against disposition – if D could not have been able to get the ingredient on his own (i.e. atomic bomb).

**Here, by making the entrapment defense, it automatically allows D’s criminal history to be heard in trial, which usually isn’t allowed, and thus it can be very incriminating to the him.

CA Defense of Entrapment – Objective Standard: inducement by government official or informant AND government conduct would have induced a reasonable law-abiding person to commit a crime.  Matters of predisposition are NOT looked at to determine whether entrapment occurred.

**In CA, they got rid of the exception of the disposition element, and only have an objective standard – they look at the behavior of the police, irrespective of who the D is, to determine whether it was reasonable.  They do NOT look at a person’s criminal history (whether the person has committed the crime in the past).

**This rule has 2 effects:

1. This prevents the government from engaging in behavior just b/c the person may have done it in the past; and

2. It makes inadmissible the person’s criminal history.

a. This makes it easier for a D to raise the defense and win on the defense.

PUBLIC POLICY – to make the government play within the rules no matter who the person is.

**CA’s instruction is different than the 49 other states and federal courts.

A:

Cases Showing Entrapment

1. People v. Barraza (CA) – D was convicted of having sold heroin to an undercover narcotics agent.  D claimed entrapment.  Appellate court reversed conviction b/c he should have been allowed the defense of entrapment.  The Constitutional entrapment defense did NOT apply here b/c it did not violate due process (it was just shy of crossing it). The agent here was bothering him at work, hounding him, etc. 
Cases NOT Showing Entrapment

1. U.S. v. Russell – D was found guilty of manufacturing and selling speed after undercover agents provided necessary ingredients to making the drug.  D claimed the defense of entrapment, arguing that he only participated b/c the government made it so inviting for him to do so, and without which he would never have committed the crime.  Court held that since D could have been able to have gotten the ingredient on his own, he had a predisposition to committing the crime anyway, thus he was not able to use the defense of entrapment.

XI.  MODEL PENAL CODE
Things to Know about MPC for the Exam

1. Larceny (trespassory taking/intent to permanently deprive) – Common Law Rule (Majority) vs. MPC Rule (Minority)

2. False Pretenses (past, present, future lies) – MPC Rule (CA)

3. Preparatory/Attempt Crimes

a. Dangerous Proximity to Success Test (Common Law/Majority Rule) vs. Substantial Step Test (MPC/Minority Test)

b. Voluntary Abandonment Defense to Attempt Crimes

i. Common Law Rule (Majority) vs. MPC Rule (Minority)

4. Self-defense

a. MPC Rule (Minority) vs. Common Law Rule (Majority) vs. CA Rule (Minority)

EXCESS INFO

Special Verdicts

1. Criminal verdicts are not special verdicts – meaning verdicts where the jury explains it decision.

a. i.e. In a criminal trial, if prosecution puts forth two different theories of involuntary manslaughter, the jury doesn’t have to say what theory they used.

Double Jeopardy

1. It prevents a D from being re-tried once the first witness in the trial has taken the stand.

a. Public Policy

i. To finalize the decision and to allow someone to move on;

ii. To prevent from risking a jury to, after many re-trials, find him guilty; and

iii. To prevent from allowing the government from wasting resources and making the trial a “rehearsal”

Advisory Opinions

1. State courts are permitted to issue advisory opinions on appeal, BUT federal courts can NOT since there must be a real issue at stake.

2. In the federal system, it has been constitutionally stated that federal judges cannot issue advisory opinions (opinions about hypothetical cases), they can only issue opinions on actual cases in court.  However, some state jurisdictions allow state courts to appeal an acquittal, which can’t affect the D or the acquittal b/c he can’t be re-tried, it just goes to a higher court to determine whether the trial court made any mistakes so that future cases don’t make that mistake.

3. The prosecution cannot appeal an acquittal b/c it violates double jeopardy.
























Middleman: has connections on both sides, but each side is dependent on the other to achieve the ultimate goal of making a profit.





Retailers: without the drugs to sell could not make a profit, to then turn over to buy more drugs to sell. 





Middlemen: receive profit made by retailers from last batch of drugs and buy more drugs with it. 





Smugglers: get the drugs into the country. Is dependent on the middleman and the retailer to sell the drugs in order to have the capitol to buy more drugs











Ongoing and continuous relationship with same product





































































































Brown: broker





















































Borrower 3: 


Own stash of money
































�Redline is an agency rule and focuses on the co felon. A pure agency rule it wouldn’t matter if it was a co-felon or who it was.





In an agency jurisdiction since the bullet was fired by somebody else like the victim or a police officer, since it wasn’t the agent of the D he wouldn’t be guilty. In a prox cause we would see if this D on trial is the prox cause...did they do something in addition to the crime that makes a prox cause of the death of whoever died during the felony.





