Criminal Law Outline Fall 2022-use prof Ocen’s/Levinson’s practice essays
Unit 1: Intro to Criminal Law

Criminal liability

· No magic formula, but moral condemnation, social deviance, etc. 
· Guilty mind, voluntary conduct, and moral blameworthiness all factors 
· PG&E fire case- 85 ppl killed and they were held criminally responsible 
Theories of punishment

· Why is conduct criminal, why punish a particular person for criminal conduct, and what are the justifications for the severity/amount of ppunishment?

· Retribution

· An ‘eye for an eye’ approach

· Backwards looking approach

· Critiques

· Vengeance based

· Hard to judge the proper length of punishment

· Not every choice is made by free will

· General Deterrence 

· Others will not want to do this after seeing a punishment 
· Forward looking approach

· Specific Deterrence

· The crime committer will not want to do this again because of their punishment

· Forward looking approach

· Critiques

· Not every criminal act is rational

· Most criminals don’t know the law/punishments 

· Many recommit crimes anyways

· Rehabilitation

· Addresses the root cause of the problem to help the crime committer successfully rejoin society

· Forward looking approach

· Examples: rehabilitation, drug court, mental health court, restorative justice, mediation, prison in Norway

· Criticisms

· Stigma of being a criminal persists

· May not always be an option to cure someone

· Incapacitation

· Helps place the offender in a position where they cannot reoffend

· John Diulio’s super predator theory falls under this category of punishment, “a thug in prison can’t shoot your sister”
· Forward looking approach

· Criticisms

· Some people may not want to commit crimes again

· Jail is expensive

· People continue to commit crimes in prison

· Other institutions may be better options

· Utilitarian 

· Punishment creates good in the world 

· Juveniles 
· Juveniles may be less likely to be deterred from committing crimes because they may not think things through
· Kids are less culpable than adults, so retribution may not apply
· Kids do not need to be incapacitated in the same way as adults as they are less of a risk to society (except under Diulio’s theory)
Roles of the Prosecutor, Judge, and Jury
· Prosecution

· The prosecutor has discretion in choosing 
· Who to charge
· What to charge them with (enhancements, nature of charge, etc.)
· What plea deals to offer and to whom
· The prosecutor’s discretion is absolute, even when unjust (Inmates of Attica v. Rockefeller)
· The prosecutor is tasked with pursuing justice on behalf of the community (collective morality), the victim and the defendant 
· Their discretion can be limited by this, and they must have rationale for their sentencing 
· Duncan v. Louisiana- the prosecution was racist so they were able to pursue battery charges against a black man who likely did not deserve it (Warren court)
· Bordenkircher v. Hayes- due process is not violated when prosecution threatens its way into a plea by threatening higher charges-habitual reoffender charge threatened. 
· The police play a similar discretionary role to the prosecutor regarding who to charge and what crimes to pursue. 
· Judge

· The judge’s role
· Fact finder
· Sentencing 
· There have been efforts to encourage sentencing reform, including prosecuting crack/cocaine the same, clemency, reducing mandatory minimums, eliminating 3 strikes rule etc. 
· Provides facts and instructions to the jury
· Jury

· The jury’s role (you only have a right to jury trial if you face 6+ months in prison)
· In most jurisdictions the jury is 12 ppl but can be as low as 6
· Need a unanimous decision on convictions from the jury, then render a decision based on the standard of reasonable doubt
· This helps ensure fairness
· They do not have to explain their verdict
· If they decide ‘not guilty’ then the decision is not reviewable as double jeopardy applies 
· They follow the instructions of the judge
· Determine the credibility of witnesses and experts 
· Jury nullification- the jury’s right to return a not guilty verdict based on the moral implications of the decision
· They are not instructed on this
· This can help with issues of legal equality, but can also put the entire system in jeopardy if consistently used
Unit 2: Ingredients of a Crime
Criminal liability formula
· Acts+ mens rea + causation + attendant circumstances – defenses= criminal liability
· Acts- there will always be one
· Actus reus- voluntary act or omission where there is a duty to act
· A conscious act that you are engaged in, you have voluntarily moved your body
· This does not include involuntary acts
· Reflex/convulsion, bodily movement while unconscious or asleep, conduct during hypnosis (in some states), etc. 
· Involuntary act- People v. Newton, man was shot in the stomach and involuntarily slayed a police officer
· Misprison of a crime (concealing it) is illegal
· There is a legal duty to act when the defendant creates the harm themselves 
· Omissions liability
· Four legal duties:
· Statue imposes a duty of care
· Status in relation to another
· Parent/child, spouses etc.
· Pope v. State, because the mother was there, the D was not required to help the child under the statute as this was the relationship that mattered. 
· Contractual duty
· Voluntarily assumes care and secludes helpless person form aid
· (Jones v. US, a baby was left in the care of a man who did not care for it)
· MPC 2.01 cont’d- Bystander law, no liability for failure to act except when required by a statute (good Samaritan laws)
· Mandatory reporters like teachers drs. Etc have a duty
· Policy arguments- is it a good idea to say that you are required to help someone, the kind of behavior we want to encourage, 
· MPC 2.01- a person isn’t guilty unless they perform a voluntary act or omission they were required to perform 
· Mens Rea- each material element of a crime must have a mental element, or mens rea
· The mental state/culpability required by the statute of the defendant 
· The act alone does not make you guilty unless you have a guilty mind and vice versa
· This is because the theories of punishment are only applicable if they acted with a guilty mind. If they did not intend to commit the crime what is the point of retribution 
· Mens rea helps us grade the act based on how severe the mental state is and assign the level of blameworthiness
· 2 ways to define mens rea- MPC approach and Common Law approach 
· Common law: a bunch of inconsistent terms  
· Malice/maliciously- construed as reckless (Regina v. Cunningham, gas case of asphyxiation where he only meant to rob the canister but did so intentionally), except with regard to murder
· Requires foresight of consequences, awareness of risk/disregard for the risk.
· (Regina v. Faulkner- man attempted to steal rum but in the process lit the boat on fire and was charged as malice)
· Willful- construed as knowingly 
· Special intents- entered with the intent to commit a felony, sounds like purposely 
· MPC approach: 4 mindsets with a formula on how to figure out the mental state for each element of the offense 
· This came into existence to correct the inconsistency that evolved in the common law 
· Identify the conduct, attendant circumstances, then the results if it is a causation crime
· Then look for a mental state. Default is recklessness if no mental state is listed
· If only 1 MR is listed, apply that MR to all elements
· If more than 1 MR, determine which one applies to which based on statutory interpretation
· There are varying degrees of mental state in the MPC:
· Purpose- hardest for the gov to prove and the most culpable (common law intent to)
· D’s conscious objective is to engage in the conduct or to cause the result
· must be aware of the attendant circumstances or hope they exist
· Knowledge- Defendant is aware that it is practically certain his conduct will cause such a result (common law willful)
· D is practically certain the conduct will cause such a result
· Aware that the attendant circumstances exist
· Recklessness- the default mental state in the MPC: with a disregard for the kind of risk that you should have known exists for that activity (common law malice)
· D consciously disregards a substantial and unjustifiable risk. In doing so, it involves a gross deviation from the standard of conduct that a law-abiding person would observe in the D’s situation 
· D aware of risk but takes it anyway
· Negligence- this is rare in criminal law because it’s a low level of intentionality, harder to justify punishing for something they did not know but should have known 
· D should have been aware of a substantial, unjustifiable risk that involves a gross deviation from the care of a reasonable person in the situation. 
· Under the MPC, identify the material elements of each offense, and determine the MPC for each material element
· If no MR in statute, assume recklessness, unless it’s a strict liability crime
· Morrisette v. US- there always must be a mens rea, except for strict liability cases, case where man converts US gov property without knowing it was not abandoned. Strong presumption against strict liability
· Staples v. US- we read in mens rea regardless of statute, this is the automatic weapon case 
· If there is one MR listed, it applies to all elements
· If more than one MR, determine which apply to which element
· Determining strict liability (no mental state required), legislative intent required
· Nature of the offense (low penalty and low stigma, except crimes against children):

· New, not conventional law
· Regulatory/public welfare-statutory/other morality offenses contrary to our values

· Widespread social harm rather than individual victim

· Inherently dangerous activity subject to regulation & owner should be on notice of this

· Mistake of fact is not allowed for this kind of offense

· Specific intent

· More serious crime, requires proof of

· Intent to commit some future act

· Or special motive or purpose or

· Awareness of attendant circumstances

· General intent

· All criminal acts that are not specific intent 

· Maybe a general liability offense

· Under common law, this includes reckless or negligent offenses

· Certain defenses like intoxication and mistake are more applicable

· No distinction between specific and general intent in the MPC

· Defenses

· Mistake of fact- the defendant was not aware of an element or attendant circumstances, making their mens rea not as severe or non-existent (Regina v. Prince & People v. Olsen, mistake of fact denied bc statutory rape is strict liability due to moral implications) 
· a person is often less blameworthy when they make a mistake of fact, and it can negate a technical mental element required for imposition of criminal liability under a particular statute. 

· Mistake of fact is a defense if: the ignorance negates the purpose, knowledge, belief recklessness or negligence required to establish a material element of the offense 

· Not available to defendants who would have been guilty of a lesser crime had things been as they assumed.

· Mistake of fact if reasonable allowed for a negligent crime

· Mistake of fact even if unreasonable allowed for reckless crime, if the D wasn’t aware of a substantial risk of the fact being true 

· Unreasonable mistake of fact allowed for knowing/purposefully so long as the D didn’t know for sure that the fact was true
· Mistake of law- the law itself has an error or was rescinded by an official governmental body (People v. Marrero, defense was denied to peace officer for having gun in club)
· 3 kinds: one operates like a mistake of fact, and only occurs when the statute says the defendant must have ‘knowingly broke the law’
· When the defendant has been misled by a judicial authority re the law 

· Insufficient notice of the defendant’s legal duty (very narrow)
· Failure to register or act (Lambert v. California, defense was allowed when a felon was unfairly unaware of LA statute to register)

· Ignorance of the law is no excuse absent an exception 

· Regina v. David Smith- man mistakenly thought he owned the flat and destroyed the flooring he put in, when he did not. Not an excuse under the law. 
· Causation- this only occurs when there is a ‘results’ crime
· the connection between the act and the harmful result
· Identify the cause element (actual/proximate) and identify the relevant mens rea 
· The government must prove that the defendant’s voluntary act or omission resulted in (caused) the social harm
· It must have been foreseeable and the proximate cause of the harm
· There is actual cause and proximate cause 
· Actual cause (less debatable)
· But for the defendant’s actions, would the result have occurred when and how it occurred

· But for cause

· The defendant’s actions must be a link in the chain that led to the results (People v. Acosta, helicopters crash when defendant led them on a police chase)

· But must be reasonably foreseeable as a result of the defendant’s actions, which was not met in Acosta

· Must be a substantial factor when multiple causes are involved 
· Proximate cause (more debatable, chain of events, involves more analysis)
· Is the defendants conduct a direct and substantial cause of the result? Not something that is incidental
· Is the harm or the manner of the harm foreseeable? - the result must be a foreseeable consequence of the defendant’s actions. 
· Henderson v. Kibbeh- man left out for dead in cold and was run over by a car- even though this was not the direct intended cause of death, this was a foreseeable/likely consequence of this activity. Foreseeable that the man would die or be harmed in this scenario
· Is the harm too attenuated and remote to fairly hold the defendant liable?
· Is this something that could not have been predicted based on the defendant’s actions?
· Common law test for causation
· Factual causation: harm wouldn’t have occurred in the absence of D’s act (but for causation) and
· Proximate causation: intervening acts/causes were reasonably foreseeable
· Some acts break the chain of causation if they are not reasonably foreseeable
· MPC test for causation
· Factual causation: harm would not have occurred absent the D’s act (but for cause) and
· The Mens Rea requirement for the crime is met for the results element 
· Sometimes this can be satisfied without MR when the D hurt a different person then they expected, they cause less serious actual result then they expected, or the D tried to cause similar harm but caused different but equally dangerous harm 
· What is not considered foreseeable in relation to proximate harm
· Minor contribution to the social harm
· When there are incidental or intervening causes in the chain of events
· When there is free, deliberate and informed (or reckless) human intervention that breaks the chain of causation (People v. Campbell, man provides gun after convincing man to kill himself but does not make the ultimate move & Commonwealth v. Root, Root’s engaging in a drag race was not the direct cause of the death as the other man chose to pass recklessly)
· What is considered foreseeable, not breaking the chain of causation
· Responsive (dependent) intervening causes in the relevant chain of events started by the defendant (People v. Arzon, firefighter died after arson, even though the fire was different than the one Arzon set & People v. Acosta, helicopter were there bc of defendant’s behavior in leading them on a chase), unless abnormal
· Intended consequences and transferred intent (intent follows bullet)- if you accidentally do harm to the wrong person, it is still foreseeable
· Vulnerable victim-take the victim as you see them (Stamp- a man has a heart attack while his store is being robbed)
· Involuntary/forced human intervention does not break the chain of causation- acting under distress or coercion 
· The defendants voluntary act or omission resulted in or caused the harm
· Common law test for causation
· Were D’s acts a link in the chain of causation? (actual cause)
· Was the harm foreseeable (proximate cause)
· Should any intervening acts excuse the D from responsibility? (intervening acts)
· Attendant circumstance- this will be relevant sometimes, not all the time
· External facts/circumstances that must be present for a crime to occur 
· This is only a crime or is a more severe crime if…
· Ex- a burglary occurs in a dwelling, or the age of someone who is statutorily raped
Unit 3: Specific Crimes/Defenses
· Levels of homicide
· Common law

1. Murder 1- premeditation (first degree)

· Carrol v. Guthrie approach

· Carrol- purposeful, any cool moment of deliberation no matter how short (easier to establish)

· Guthrie- purposeful and preconceived design, a short cool moment would not qualify (harder to establish)

· Factors to determine premeditation

· Was there planning?

· Weapon procured in advance?

· Motive? Not necessary but can help prove 

· Angry at the victim?

· Manner? 
· ex. Shooting someone in the back may imply something different than face to face, and going overboard (multiple shots/stabs) can support premeditation 

2. Murder 2- Malice (second degree murder)

· Intent to kill, malice aforethought required
· Intent to cause great bodily injury

· Gross recklessness (“implied malice”), modern term
· Malice- not showing enough regard for human life (depraved heart) (acting w an abandoned/malignant heart)

· Guthrie, intent to kill but not premeditated 

3. Depraved heart murder 

· Intent can be implied in this scenario

· Extremely reckless disregard for the value of human life

· People v. Malone- depraved heart shown through playing of Russian roulette that resulted in child’s death
· subjective knowledge of substantial and unjustifiable risk of death

· D acting with a conscious disregard for life, having inherently dangerous conduct

· An indifference to the consequences of the actions and no justification 

· MPC- extreme reckless murder 

· Extreme indifference to the value of human life 
4. Voluntary manslaughter- Heat of passion or provocation

· Actual heat of passion

· Evidence may include the actions of the victim, defendant’s response/loss of control, casual connection between the victim’s actions and the defendant’s response

· Evidence does not incl unique characteristics of the defendant or idiosyncratic tendencies 

· Words alone are not enough (Girouard approach, man kills wife after argument after being married for 2 months)

· Legally adequate provocation 

· Categorical approach- adultery/assault, there is a list of things considered to be adequate provocation

· Maher- must fall into the common law preconceived categories. Because man did not witness adultery with his own two eyes, he is not able to claim provocation

· Reasonable person approach- modern approach

· Reasonable person would have been provoked

· Inadequate cooling time- no time to cool down

· Causal link between provocation, passion and killing (V must be provoker)

· Objective approach

· MPC approach- Manslaughter

· Extreme emotional disturbance 

· A reasonable explanation for this extreme emotional disturbance 

· Casassa- man who stalked and killed woman was under extreme emotional disturbance but was so peculiar to him that a reasonable person would not have been emotionally disturbed by the scenario, thus his conviction of murder was upheld. 
· No act of provocation necessary- can be a combination of acts
· No issue of cooling time- can be built up emotion
· Very subjective approach

· Who is the legally adequate person?

· Supposedly an average person in regards to intelligence, educational background, level of prudence, and temperament, and lacks unusual handicaps 

· Individual history more likely to be considered than under the CL approach

· Broader than common law
· Gay panic defense in some states is adequate to reduce from murder to manslaughter based on provocation 
5. Involuntary manslaughter/Negligent homicide
· Either consciously aware of substantial risk and there is a gross deviation from the standard of care, OR a reasonable person would have been aware of the substantial risk for death and conduct is a gross deviation from that standard

· Recklessness 

· Welansky- the owner of a bar was reckless in not adding fire safety precautions, leading to the deaths of hundreds in the bar

· Must choose to run the risk in the presence of obvious risk

· Gross negligence

· Gross deviation from standard of care that a reasonable person would exercise 

· The minority approach under common law includes regular negligence 

· Williams- native American parents did not seek medical care for child who passed away 

· MPC- regular recklessness qualifies as the required mens rea

· Reckless manslaughter- People v. Hall- skier was found guilty of a gross deviation from the standard of care expected of him as an employee at the resort, but ended up being guilty of negligent homicide
· Negligent homicide- when negligence is the reason for murder, not recklessness

· Would a reasonable person have been aware of the risk? Was the action a deviation from the normal standard of care?

· The MPC considers some handicaps and some external circumstances like blind, or they are a heart attack survivor etc. 

· The MPC will not consider idiosyncratic moral values and things like heredity, intelligence, or temperament 

6. Felony murder

· Intent to commit a felony during the commission of which a death results
· The first case was regina v. serne which was an arson case in England
· Strict liability crime, if committed while in the furtherance of an inherently dangerous felony

· The malicious intent of the felony is transferred onto the murder

· Inherently dangerous- enumerated in the statute (robbery, rape, etc.) is 1st degree. unenumerated but still inherently dangerous is 2nd degree. 
· Determine unenumerated based on the as committed test (Hines) or the abstract test (Phillips)

· Phillips- if in the abstract the crime is dangerous, then it counts as second degree murder

· Hines- even if the crime is not inherently dangerous, it counts as second degree murder if it was committed in a dangerous way

· Can the government establish mens rea and actus reus of the underlying offense

· Did the felony cause the death

· But for cause

· Causally connected to death (nexus between the felony and death, foreseeability not required). 

· The status of the vicim’s health does not matter, you take the victim as you find them

· People v. Stamp- man hit a weak man while committing a robbery in what normally would have been a non-lethal blow, but was still guilty of felony murder

· Misdemeanor-manslaughter- any death that occurs in the furtherance of a misdemeanor is a manslaughter 

· In some states, non-dangerous or low-level misdemeanors can’t be predicates. 

· Still requires a nexus to the death

· Criticisms of FM/MM- it puts people who are not mentally culpable in jail

· Also does not allow ppl to control their own fate, if another person they are co-conspirators with decides to go AWOL

· It increases incarceration for longer sentences 

· Punishing for crimes that were unintentional

· Misinterpretation of the British law we got it from

· Racially disproportionate impact

· CA has reformed the law- only those who were a major participant in the underlying felony and acted with a reckless indifference to human life are culpable oof felony murder
· Distinguished based on the mental state

· How to tell between 2nd degree and involuntary manslaughter
1. Did they realize the risk and disregard it (reckless), or did they not realize the risk but should have (negligence)?

2. Determine if there was any social utility to the action based on the benefit and cost of alternative

· Determine the type and likelihood of harm

· Mitigation to voluntary manslaughter

1. Old common law- categorical, must be listed out

· Aggravated assault and battery, mutual combat, witnessing a serious crime against a family member, illegal arrest, caught wife in act of adultery 

· Does not incl learning of adultery, observing cheating by a non- spouse, trivial battery that is not aggravated, or words alone
2. Modern common law- reasonable person approach, subjective
· The defendant has to have been subjectively provoked- a reasonable person in their position would have been provoked

· Cannot have cooled off

· Reasonable person would not have had time to cool off during that time period

· Causal link between the provocation, passion, and killing, the victim must be the provoker 

3. MPC- extreme emotional disturbance

· This is another way to determine, was there a reasonable excuse for the extreme mental disturbance. 

4. Questions to ask

· What should constitute a reasonably adequate provocation?

· Who is the reasonable person?

· Should more about the defendant’s characteristics be considered?

· Are there forms of provocation that should be banned? (gay panic defense)
· Comparison chart:

	
	Intentional killings
	Unintentional killings

	With malice (murder)
	Common Law: Intent to kill (1st or 2nd degree murder, Guthrie (time required to reflect) or Carroll (no time necessary for reflection) approach
MPC: Committed purposefully or knowingly (no degrees)
	Common Law: Depraved heart murder (gross recklessness) Malone (to be guilty of depraved heart murder, death to another must be anticipated as a likely result, motive is unnecessary, russian roulette) and Fleming (reckless behavior can allow an inference to be made from abhorrent behavior, like the way Fleming was driving while drunk)
MPC: Extreme reckless murder- showing extreme indifference to the value of human life

Common Law: Felony murder: killing in the course of and in the furtherance of a felony-treated as 1st or second degree murder depending on jur (MPC has no felony murder)

	Without malice (Manslaughter)
	Common Law: Voluntary manslaughter (provocation defense)
MPC: Manslaughter (extreme emotional disturbance)
	Common Law: involuntary manslaughter (gross negligence or recklessness
MPC: Manslaughter (reckless)

Common Law: Misdemeanor murder (killing in the course of a misdemeanor)

MPC: no felony/misdemeanor murder

	Negligent homicide
	N/A
	Common Law: usually do not have
MPC: Criminally negligent homicide


· Unintentional murder
· Basics

· Most often categorized as 2nd degree murder

· Malice can be implied based on depraved heart (gross recklessness), if you act with this mindset then it is as if you did it intentionally

· Difference between gross (depraved heart murder) and regular recklessness (involuntary manslaughter) is by degree and not kind

· Can have gross recklessness by omission 

· Common law

· Depraved heart murder: grossly reckless reflecting a depraved indifference to human life

· Malone- Russian roulette case

· 2nd degree is upheld bc the older kid had a wanton disregard for the consequences of playing Russian roulette. 

· Fleming- driving drunk into oncoming traffic, crashes and kills another driver

· Upholds 2nd degree bc he was very drunk and demonstrated a depraved disregard for human life

· MPC 210.2

· Similar to common law

· Extreme reckless murder- committed under circumstances manifesting extreme indifference to the value of human life

Defenses chart:
	Type of defense
	Common examples
	Who bears the burden

	Failure of proof
	· Mistake of fact (negates mens rea)

· Defendant unconscious

· Alibi defense (negates actus reus)
	Government must prove 

	Justification & excuse defenses 
	· Perfect self-defense (results in acquittal)

· Some jurs-imperfect self-defense (mitigates to manslaughter)

· Insanity (may result in civil commitment)

· Reasonable reliance/mistake of law

· Intoxication

· Diminished capacity
	Defendant must prove affirmative defenses 


Defenses
· Self-defense

· Requires 4 things:

· Must be because of an imminent threat

· State v. Norman- battered woman not protected by self-defense because threat of harm from husband was not imminent because he was asleep

· Must use force necessary to repel the threat

· The force must be proportional to the threat

· And a reasonable belief that the above factors exist 

· The reasonableness standard may take physical attributes, knowledge, or experiences into account

· CL requirements for use of deadly force in self defense

· The D must honestly believe that deadly force is necessary to protect themselves from an imminent deadly threat from another person

· Proof that the threat turned out to be real is not required

· People v. Goetz- self-defense requires a subjective and objective belief of necessity in NY

· Subway case where vigilante shot at and paralyzed black teens

· Based on a reasonable person standard

· Perfect self-defense- if there is a reasonable belief that the use of deadly force was necessary. Reasonable mistakes are ok, but unreasonable mistakes are not

· Imperfect self-defense- Minority of CL jurs

· When an unreasonable belief about deadly force for self-defense was implemented

· Could result in voluntary or involuntary manslaughter charge reduction 
· CANNOT claim self-defense if:

· D was the first aggressor

· US v. Peterson- Peterson was the deadly first aggressor, so he was not permitted to use self-defnse. MPC has the same law. 

· Allen- Even if the person initiates the confrontation without the intention to kill, they still lose their right to self-defense in a majority of states

· A minority of states and the MPC allows self-defense if attacker comes back with deadly force 

· Initial aggressor can regain self-defense argument if he withdraws from the conflict in good faith and communicates that to the victim in all jurisdictions 

· D could safely retreat

· State v. Abbot- there is a duty to retreat if you can possibly do so

· MPC also has this duty

· 33 states do not require this-see stand your ground states

· You are allowed to murder if threatened by a deadly attack, even if retreat is possible. 

· See Zimmerman case

· MPC self-defense

· The actor must believe that it is necessary to use deadly force

· If the actor is reckless or negligent in their thought regarding the need for deadly force, they can be guilty of negligent or reckless homicide

· No reasonable person necessary

· Self-defense from police

· Officer must reasonably believe that force is necessary to protect them or the public

· It must be evaluated on a reasonableness standard without regard to subjective intent or motivation

· There is deference to the police officer if dispute

· Insanity defense 

· Refers to the mental state of D at the time of the crime

· Not competency- refers to the ability of the D to stand trial and comprehend proceedings

· Youth can be considered incompetent due to their developmental stage

· Can be forced to take medication in an attempt to become fit for trial

· M’Naghten rule. (Common Law approach)- at the time of the act, D was so insane that they did not know the nature/quality of the act they were doing or they did not know what they were doing was wrong
· IE- D did not know nature of the act or wrongfulness of the crime

· Critiques of this approach:

· It is too narrow, only focuses on the cognitive process rather than both that and the behavioral one

· There are no degrees of incapacity, total inability counts only

· This places tight constraints on the expert testimony because science does not align with this rule

· D is presumed criminal, and they can raise insanity as a defense to challenge this presumption

· Even if found innocent, leads to civil commitment 

· Can prevent execution

· Insanity excuses what would have otherwise been a criminal offense due to severe mental illness

· Burden of proof of insanity

· 12 states require beyond a reasonable doubt

· Most (2/3) states place burden on D to prove

· In most jurisdictions the burden of proof is a preponderance of the evidence

· In federal court it is by clear and convincing evidence 

· The defense is hard to prove-only 1% of cases succeed

· MPC approach

· A person is insane if:

· (1) at the time of the act, (2) because of mental disease/defect, (3) they lacked the substantial capacity to appreciate the crim or wrongfulness of crimes, or (4) lacked the substantial capacity to conform conduct to the law

· Blake v. US- the 5th circuit adopts the MPC approach because it allows for more forms of mental illness to be accounted for. Man would have been guilty under the CL approach. 

· Conditions that don’t count

· Stupidity, excitability, obtuseness, lack of self-control, and impulsiveness

· Voluntary Intoxication

· Most states allow voluntary intoxication defense only to certain specific/special intent crimes 

· People v. Hood- man charged with assault in Napa after wine drinking allowed to submit his intoxication as a defense

· A few states do not allow intoxication as a defense but not for crimes that require a mens rea of recklessness or negligence 

· A few states only allow for intoxication defense only in premeditated murder

· In 14 states, voluntary intoxication is never a defense

· Diminished Capacity Defense

· 3 types of evidence that may be introduced

· Observation evidence about mental state 

· Only allowed to negate MR & establish NGI

· Mental disease evidence- only allowed for NGI (not mens rea)

· Capacity evidence- only allowed for NGI not to negate mens rea

· Clark v. Arizona- Arizona upholds law that bans mental disease evidence for mens rea

· MPC

· Evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove the defendant did or did not have a state of mind which is an element of the offense

· Some states- allow mental disease to negate specific intent provisions (similar to intoxication)

· Minority of states take the AZ approach- total ban on mental disease or defect evidence for anything other than the insanity defense

Rape

· Sexual contact + no consent= sexual battery

· Forceful sexual contact + no consent= rape/sexual assault

· Penetration alone is considered force in a minority of states- In the Interest of M.T.S. (penetration between 2 minors)

· Lowest standard for forceful contact

· Force or threat of force is more than penetration- majority of states

· Force or threat of force sufficient to overcome resistance or the victim could not resist because of fear- minority of states and Rusk (forced after meeting at a bar)

· Highest standard for forceful contact

· Some states have eliminated or limited the resistance requirement and required only proof of lack of consent

· But still, evidence of resistance is highly relevant regardless

· No affirmative verbal consent could be an option and is the lowest standard for rape

· Commonwealth v. sherry- 3 doctors rape nurse. Gov must only prove that victim demonstrated a lack of consent
· Possible mens rea for rape (specifically the without consent attendant circumstance)

· Actual knowledge- D actually knew V did not consent

· Recklessness- D was subjectively aware of risk that V was not consenting

· Negligence- D should have been aware that V was not consenting

· Strict liability- if the state proves all elements, the defendant is liable-period

· Even if a reasonable person would have thought consent was granted

· Mistake of fact in rape cases

· Sometimes no MOF allowed- strict liability

· Sometimes reasonable mistake of fact defense allowed (negligence)

· Usually true in states without force requirement

· MPC- rape is when a man compels a woman to submit by force or threat oof force, or the female is unconscious 

Unit 4: Inchoate Offenses

· Inchoate- just begun and not fully formed/developed. Incomplete or unfinished crimes
Attempt liability
· An attempt occurs when a person with the intent to commit an offense performs some act done towards carrying out the intent

· An attempt can be a felony, but often results in a reduction of punishment to roughly half the completed offense

· Except under the MPC, where the punishment for completed crimes and attempted crimes are the same

· Proving attempt

· Mens rea- for results crimes its proof of purpose of causing an unlawful result (intent, proof of intent could be circumstantial)

· For conduct crimes, its proof of the mens rea of the underlying offense

· The attendant circumstances have the same mens rea for the underlying offense
· Actus reus- dangerous proximity test OR substantial step test (MPC)

· Dangerous proximity test- the D has until the last second to stop their actions, the “last stop” is the last chance. The D crosses the line form mere preparation when they are in dangerous proximity, focuses on what is left to be done

· Rizzo- men in Ny not charged with robbery bc they never found the potential victim
· Objective focus- acts are independent of intent

· Substantial step test- as long as you took a substantial step toward committing the crime- ie securing a getaway car, going to the bank, etc. you are guilty of attempt

· Jackson- potential bank robbers charged with attempt because they had secured weapons and appeared at the bank on the day of the potential crime
· Focus on what has already been done and if it corroborates the actor’s criminal intent

· Subjective focus- acts corroborate intent

· Even if an offense does not require intent for the mens rea, an attempt does require intent

· Abandonment- actors can abandon 

Accomplice liability

· D is responsible for the conduct of another person with whom they associated

· Theory of guilt, not a separate crime in itself

· Proving accomplice liability

· An actor must 1) engage in an act of encouragement (actus reus) and 2) purposefully encourage the commission of a target crime (mens rea)

· Ie. Purposive attitude and the same mens rea as the target crime (CL)

· Actus reus- must in fact assist in the crime. The assistance need not be substantial, any assistance no matter how trivial counts

· CL- purpose must be to aid the principal + mens rea otherwise required for the target crime

· Natural, probable, and foreseeable consequences doctrine
· Hicks v. US- man is not an accomplice just for saying, “take off your hat and die like a man”, because he did not intend for his words to lead to the death of the other man
· State v.  Gladstone- knowing facilitation is not enough, you must be getting some form of benefit from the facilitation, except in very serious crimes

· US v. Fountain- knowing facilitation in the murder of a prison guard is enough to count as aiding and abetting 

· Mens rea- natural, probable, and foreseeable consequences doctrine

· You are guilty of accomplice liability when the crime is naturally, probably, and foreseeably put into motion by the actions of D

· State v. Mckvay- for results crimes, you must establish proof of mens rea for the underlying offense- (ie for depraved heart murder, gross recklessness etc.)

· Mens rea for attendant circumstances is knowledge 

· Formula- Conduct (purposive attitude) + Result (MR required for the principal) + attendant circumstances (knowledge) + communicated intent to aid or actually aiding iin crime= accomplice liability

· Actus reus- it is enough that the aid merely renders it easier for the principal actor to accomplish the end result

· State v. Talley- man stopping telegraph was enough for murder cuz the telegraph would have made it harder for the murder to take place

· Attempt to aid- not a crime under CL if attempt fails

· Is a crime under MPC if attempt to aid fails

· Still can be liable for plain old attempt

· Abandonment for accomplice liability

· If a person terminates their complicity prior to the commission of the offense and 

· Wholly deprives the act of its effectiveness or

· Gives timely warning to law enforcement or otherwise tries to stop the crimes commission

Conspiracy

· Defendant must (1) agree to commit a crime (2) with the intent for the crime to succeed

· Some jurs require that the conspirators must have committed an overt act toward the committsion of a crime as well
· Conspiracy (1) is a separate crime, (2) punishes prepatory conduct, (3) co-conspirator liability and (4) conspiracy aggravates the degree of a crime under federal law

· But under the MPC, the conspiracy charge merges with a completed charge crime, as long as the conspiracy was for the same crime

· A conspiracy is an agreement with at least one other person to commit or help commit a crime

· A person can be guilty as a co-conspirator for the full crime- Pickerington liability

· The MPC rejects this approach and limits the scope of conspiracy

· This liability is expanded in bridges, which includes that as long as the crime was reasonably foreseeable by the agreement, even if it was outside the scope of the agreement, then D is liable

· Conspiracy is its own crime- you can be guilty oof conspiracy to commit murder and murder through Pickerington liability

· In many cases, an accomplice is also a co-conspirator, but not always the case

· Mens rea

· D must agree to commit crime with the purpose of promoting or facilitating its commission

· In minority of states and not MPC, knowing facilitation is enough if it’s a serious case

· Attendant circumstances- case-by-case determination

· Knowledge alone is not enough for conspiracy- there must be some sort of intent to further the conspiracy (people v. Lauria, prostitution telephone service)
· This includes having a stake in the venture, which can be inferred from disproportionate profit or disproportionate clientele
· Actus reus

· Even an implied agreement is enough for conspiracy and the jury can infer an agreement from parallel actions AND

· An overt act manifesting the conspiracy is at work 

· A few states require an overt act that’s a substantial step 

· Overt act not always required for serious crimes under CL and MP
