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I. UNIT 1: INTRODUCTION, BASIC PRINCIPLES, AND DISCRETION
A. CRIM LAW: WHO, WHAT, WHERE, WHEN, WHY?

· Class themes: 

· Discretion- by police, prosecutors, judges, and lawmakers

· Decentralization

· Crim law does not exist in a vacuum

· Lenses we critique crim law through (SB thesis): feminism, age awareness, mass incarceration, race, intersectionality

· Mass incarceration: imprisonment becomes mass imprisonment when it becomes the systemic imprisonment of whole groups

· US has largest penal system in the world

· When new social problems arise, criminalizing is the first solution 

· Different agencies of the crim law system: police, prosecutors, defense counsel, judges, corrections 

· Issues that these agencies face: high volume of cases, resource and personnel shortages, uncontrolled discretion, politicization, decentralization

· Why is crim law important?

· Sweeping impact on society and distribution of public resources -> LOTS of $

· Role in public morality and social norms

· Establishes rules for criminals and non-criminals 
B. SOURCES OF CRIM LAW
· Statues and codes- local, state, and federal

· Common law- laws that come from judges and previous cases

· Gives central importance to the principles of legality, culpability, and proportionality

· MPC- Model Penal Code
· written by American Law Institute to clarify and simplify the law

· Model definitions of crimes, every state has their own penal code that uses MPC as a reference

· Not legally binding but most states modern criminal codes rely heavily on this

· Gives central importance to the principles of legality, culpability, and proportionality (like common law)

· Gives states a guide, not binding unless a state adopts it as part of their penal code 
C. THEORIES OF PUNISHMENT
· Deterrence
· Specific- deters the offender from committing another crime

· Ex: A rational actor who committed a crime will not himself commit another crime if the rational actor knows that there is a painful consequence for that crime
· General- deters the others (the public/community) from committing crimes

· Ex: When a person who observes that an offender gets an painful consequence for committing a crime, that person will refrain from committing crime in the future.

· Retribution: Eye for eye, you did something wrong and now you’re punished
· Ex: A person who hurt someone deserves payback / just moral deserts / the infliction of pain.

· Rehabilitation: justifies punishment by how much society and the offender will benefit if “treatment” is completed 

· How do we help you so this doesn’t happen again?

· Setting up offender for future success so they don’t commit more crimes

· Ex: We can make people better and reduce the chances they will commit crimes in the future by providing them with learning experiences and treatment

· Incapacitation: Locking people up to keep them from committing more crimes
· Ex: We keep criminals away from society so they cannot inflict more harm on society 
· Alternative models to theories of punishment:

· Restorative justice: bringing together offenders and victims to mediate and talk about what happened to understand the others perspective 

· Abolition of prisons/jails

· Less punitive prisons (Norway model—have super nice IKEA jails)

· Problem solving courts: drug courts, mental health court, DV courts, etc. 
· Theories of punishment do not always apply equally to all, ie retribution applies with less force to kids b/c they are less culpable  

· Gementera v. US: “I stole mail this is my punishment”

· Judge trying specific deterrence, wants to deter Def himself from not committing any more crimes (he had an extensive criminal history)

· Court ruled that conditions of probation were reasonably related to rehabilitation, public safety, and deterrence even if they are embarrassing Def 

· Shame/embarrassment is almost always part of someone’s sentence

D. BASICS OF CRIMINAL JUSTICE PROCESS
· Parts of the criminal procedure: Investigative, Adjudicative (hearing the case), Sentencing

· Steps/Overview of a criminal case:

1. Initial Stages: Investigation, dismissal and diversion, pretrial release 

2. Guilty plea

3. Trial

4. Sentencing

· Plea bargain:
· For guilty plea to be valid it must be the product of a knowing and intelligent choice and it must be voluntary
· Rights waived by a guilty plea:
· Privilege against self-incrimination
· Right to jury trial

· Right to confront accusers 
· Right to appeal

· Defense counsel has a duty to inform Def of plea offers and advise them of what is favorable, deportation consequences, etc 

· Majority of cases end at the plea bargain, so negotiation of a plea (rather than trial) is the most critical thing for Def

· Judges can still decide differently but a plea bargain is honored when the prosecutor suggests a charge based on what was promised at plea

· Jury trial:
· Rules of Jury today:

· Right to jury if sentence is more than 6 months (6th amendment)
· All states require unanimous jury

· Juries can’t be less than 6 people

· No right to jury by peers

· Juror disenfranchisement- ex-felons can’t be jurors 

· Role of jury: fact finders, apply facts to law to render a jury verdict

· Double jeopardy- if jury finds not guilty 

· Duncan v. Louisiana- black man arrested for simple battery in Jim Crow south and not given jury trial 

· Court rules that Duncan does have right to jury trial, especially b/c it’s a serious crime (maximum sentence is 2 years for simple battery in LA)

· Jury trial is fundamental to justice system ad not granting this to him violates his constitutional rights

· Juries meant to prevent from oppressive governments 

· Jury nullification: Def is guilty but jury does not want to punish them, not instructed or made aware of this power
E. ROLE OF DISCRETION (PROSECUTORIAL DISCRETION)
· Prosecutors have lots of discretion on:

· whether to charge

· what to charge

· whether to charge at federal or state level 

· whether to offer pretrial diversions or not

· how many charges to file

· whether to charge enhancements (ie, gangs, habitual offender laws)

· Standard is to file charges when you have probable cause ie legally admissible evidence sufficient to prove guilt beyond reasonable doubt and prosecution can’t be vindictive

· There are few independent checks to prosecutorial power

· Bordenkircher v. Hayes- forged check case, prosecutor threatens to take plea or he will charge him life for being a habitual offender 

· Plea did not violate due process simply b/c prosecutor threatened with more serious charges 

· Prosecutor’s “threat” is not considered vindictive since offender still had the choice to take the plea or not 

· Inmates of Attica v. Rockefeller- prison riots, inmates suing governor of NY asking him to demand prosecutors to investigate

· Court rules they can’t make prosecutors investigate

· Does not fall under their judicial control 

· Oversight of prosecutorial discretion is hard and impractical

· No actual requirement in NY statute saying that federal prosecutors are required to file criminal damages related to civil rights violations 

· A prosecutor’s discretion to file/not to file is absolute 

· First level of discretion is the police, second is prosecutors, third is the judge 
Enactment of Crim Law
[image: image1.png]l (oiscreton )





Creation of Crim Law
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II. UNIT 2: INGREDIENTS OF A CRIME
Actus reus + mens rea + causation + attendant circumstances – defenses = criminal liability 
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Material elements of a crime (Prosecution must prove ALL for Def to be guilty)

· Actus Rea- voluntary act or omission when there is a duty to act

· Mens Rea- mental state/culpability required by the statute 

· Attendant circumstances- external facts that must be present for the crime to occur

· Ie- Murder: needs to be the killing of a human, human is the AC 

· Results- Some crimes require a particular outcome

· Ie- Murder: result needs to be someone died 

· Causation- connection b/w the act and the harmful result
A. ACTUS REA
· Commission of a voluntary act or omission of a legal duty that is prohibited by law
· Physical element of the crime, ensures people are not charged for their thoughts alone
· Must be voluntary

· Ex: Def drunk in his home, police carry him outside, charged for being drunk in public. Not guilty b/c he was in public involuntarily

· Not voluntary: reflexes or convulsions, during unconsciousness or sleep, during hypnosis

· People v. Newton: Black panther leader pulled over at traffic light, altercation with police ensues, Newton gets shot and then shoots an officer 

· Expert testified that Newton was unconscious when he shot b/c of his wound

· Error in jury instructions b/c they weren’t told that unconsciousness was a proper defense since it eliminates actus reus

· Omission as a form of actus rea: actus rea can include the failure to act if the Def has a duty to act but failed to do so. 
· Duty to act may arise out of:

· A statute (ie- good Samaritan laws make it illegal in some states to refuse aid to someone in peril)

· A status relationship (depends on the Def knowing the relationship, ie does a parent have a duty to their illegitimate child even if the child doesn’t know? Since the parent knows, then yes)
· Parent-child

· Employers-employee

· Spouses to each other

· Innkeeper-guests 

· Captains-passengers

· A contractual agreement (ie- babysitter)
· Voluntarily assuming care

· If the Def created the harm

· Policy arguments- what are these?

· Jones v. U.S.: mom gave kids to Jones to take care of, kids died of malnutrition, Def ultimately not liable b/c Jones did not fall into the categories of duty
· Pope v. State: Crazy women kills son because of a mental episode, Pope (friend) does not do anything to stop her and does not report it to police, Pope is charged for misprision of felony  
· Mother had a legal duty to care for child, not Pope 

· If there is a duty to help, Def is excused from that duty unless she can fulfill it without harming herself

· Common Law v. MPC on omission

	Common Law
	MPC

	1. Statute imposes a duty of care

2. Status in relation to another

3. Contractual duty

4. Voluntarily assumes care and secludes helpless person from aid
	No liability for omission unless omission is expressly made sufficient by law or a duty to perform the omitted act is imposed by law


· Specific v. General Intent: 

· General intent crimes: only require that the Def intent to commit the act that causes the harm, do not need to intend the consequences of her act

· Ex: battery. Do not need to intend to hurt the person just that you intended to swing and hit someone  

· Specific intent crimes: require a higher level of intent, prosecution must prove that the Def acted with the specific purpose to cause the harm or knowing that the harm would occur

· Many statutes use the words “with intent to”

· Ex: burglary, must enter building with the intent to commit a crime inside

· Don’t get bogged down with this, just useful as background knowledge 

B. MENS REA
· Guilty mind, the mental element of the crime 

· Most serious crimes usually require that the Def acted intentionally, less serious crimes may impose liability for careless but unintentional conduct 

· Each element of a crime has its own mens rea 

· Why punish on mental states? Helps us identify the correct level of blameworthiness

· MENS REA [image: image6.emf]








 MOTIVE
· What are the mental states under MPC and CL?
	MPC
	Common Law

	4 mental states. From easiest to prove/least serious to hardest to prove/most serious:

1. Negligently- Def should have been aware of risk. Objective standard- not about what the Def was thinking but about if a reasonable person would’ve realized the risk
2. Recklessly- Def is aware of a substantial and unjustifiable risk but acts anyways in disregard of risk
a. Def knew she was deviating from the conduct of a law-abiding person when she was taking the risk

b. Minimum MR for most crimes

3. Knowingly- Def is practically certain that conduct will cause a particular result. Best way to differentiate this comparing it to purposely. 
4. Purposely- Def’s conscious objective is to engage in the conduct, their goal is to cause this. Must be aware of attendant circumstances or hope they exist. Common language is “with the intent to”
	No specific mental states, mish mash of many different ones
Examples: malice, willful, special intent, intentional, depraved heart
Definitions of common ones:

- Maliciously- Def realizes the risks her conduct creates but acts anyways, this is reckless in MPC
- Intentionally- Def had the purpose to create that risk OR Def was aware of the harm she would likely cause even though the harm was not her primary aim 
- Negligence- Def did not exercise the standard of care a reasonable person would have under the circumstances

- Willfully- doing an act with the intention to violate the law OR intentionally does an act that has illegal consequences (ie knowing you have to file taxes but not doing so)


· Introduce concept of trying to parse out the mental state:
· Regina v. Cunningham: Def steals a gas pipe, leak kills his MIL next door

· Was he maliciously causing bodily harm to victim? Under common law definition of malice, yes. He meant no ill-will but Def foresaw that harm might occur and proceeded to act anyways 

· Two concepts of mens rea:

· Old conception: MR satisfied if Def realized what they did was wrong 

· Modern (MPC approach): MR has to be attached to each of the objective elements of the crime 

· Regina v. Faulkner: Def is a sailor, tries to steal rum on a ship and ends up starting a fire that burned down the ship 

· Would be acting malicious under common law if he knew he was taking a risk of causing a fire but doing it anyways 
· Incorrect jury instructions- was told that if he took the rum w/ intent then he was guilty, should be if he set the boat on fire w/ intent 

· How to assess MR in a crime: 

· MPC approach: on an essay the call of the Q would be analyze the guilt. On MCQ it might be what is the mens rea.
1) ID the material elements

a) Act/Conduct

b) Attendant circumstances (if applicable)

i) Things that have to exist for it to be this specific crime (ie, age)

c) Results (if applicable)

2) Determine the MR for each material element based on the statute

a) If no MR listed, the default is recklessness for all of them

b) If 1 MR listed, apply it to all the elements 

c) If more than 1 MR listed, determine which elements the MR applies to 

· Common Law approach: Use general statutory interpretation, look at the language in the statute 

· Remember that if it’s a strict liability crime then we don’t even have to go here, but MPC does not recognize strict liability crimes 
· Strict liability: A crime that doesn’t require mental culpability
· Does NOT require a mental state, no MR needed to establish guilt
· One prosecution proves that Def committed the act, Def is automatically guilty
· MPC does not recognize strict liability crimes
· Policy: eliminate social harms that are unacceptable no matter the circumstances
· Exists for very lenient public welfare offenses (ie, parking tickets) and very extreme morality offenses (ie, child molestation)
· Most common example: speeding, doesn’t matter if you knew you were speeding, only requirement is that you were over the speed limit 
· It should never be presumed that a crime is a strict liability offense, these offenses are the exception, not the rule
· Just b/c there is no MR listed explicitly in the statute doesn’t make it automatically a strict liability
· MR is a requirement for all crimes unless there is clear legislative intent not to have MR. Even if the statute does not have MR listed, it still applies. Cases where this applies: 
· Morisette v U.S.: man takes bomb casings thinking they are scrap metal, gets charged with stealing gov property, is there strict liability for taking gov property? No. MR still applies
· Staples v U.S.: Def had automatic gun in violation of Ntnl. Firearm Act but he thought it was semi-automatic. Is there strict liability for gun ownership? No. MR still applies 
· Both kind of out of line with our typical SL crimes, not regulatory 
· Ways to determine if a crime is a strict liability offense:


· Look at the statute. Mere omission of MR does not mean it doesn’t exist, but if it explicitly says there is no MR then it is SL.

· Regulatory offenses with low penalty/stigma (ie, traffic violations) 

· Most SL crimes have low penalties like just a fine or minimal jail time 

· Really bad, egregious, social harms (ie, statutory rape)

· Widespread social harms that would affect society as a whole not just an individual victim 

· Look at the legislative history- some laws have strict history of being ruled as SL, or not having to prove MR would relieve the prosecution of the burden

· Ie, having to prove MR for every speeding ticket old totally back up the system

· Example of a defense for strict liability: there was no actus reus b/c the Def acted involuntarily, couldn’t use a mens rea defense 
· Mistake of fact: I didn’t know this fact so I’m not guilty 

· Claim that the Def did not have the necessary MR for the crime b/c she made a mistake or was ignorant of a fact that she had to know to be guilty of the offense

· Doesn’t matter if it was ignorance of a fact or a mistaken fact, worry about if the Def knew enough to be guilty. If she didn’t then MoF is a defense

· To apply MoF you must determine what the Def is required to know to be guilty. There are many mistakes that do not create a MoF defense b/c the Def already knows enough to be guilty of a crime 

· Ex: murder is the killing of another human being. If D is charged for murder but claims MoF b/c she mistakenly killed A when she thought it was B, she still killed a human being so MoF would not apply

· ONLY A DEFENSE IF DEF DOESN’T KNOW SOMETHING HE MUST KNOW TO BE GUILTY SO HE DOES NOT MEET MENS REA

· MPC= has the mistake caused the Def not to have the required MR? If yes, then MoF is a defense

· Deliberate ignorance doctrine: a Def who strongly suspects that certain facts are true, but intentionally avoids confirming her suspicions, cannot claim MoF

· If successful, a complete defense, can negate the mental state requirement 

· Harder to establish culpability when you think the facts are different that would have made something illegal 

· MoF is not a valid defense when there is strict liability or there is something morally wrong, most common example is mistaking a child’s age and thinking they are of age

· Regina v. Prince: strict liability applied to Def who tried to take a girl from the possession of her father, he thought she was of legal age 

· MoF of her age did not apply b/c he already knew everything he needed to know to be guilty of the offense (taking an unmarried girl from her father)

· People v. Olsen: strict liability applied to Def charged with lewd and lascivious conduct with a 14 yo even though he thought she was of age

· MoF and lesser crimes: MPC v Common Law
· MPC: would be charged for the lesser crime. Ie, if you assaulted someone not knowing they were a police officer, you could use MoF but would still get charged with the lesser crime (assault- higher crime here being assault on a police officer). More lenient view of MoF defenses, Def only punished for the level of the intended offense. Can apply MoF but mitigates it down to a lesser crime.
· Common Law: Def still guilty of a higher crime. Cant apply MOF
· Usually MoF defenses are OK even if the mistake is unreasonable (doesn’t matter if someone else wouldn’t have made the same mistake), but in cases of rape it requires that the MoF is honest and reasonable 

· Standard is no longer what the Def actually knew but what a reasonable person would have known in their situation

· There are some rape cases where Def does not get a MoF ie statutory rape (sex w/ a minor)- see People v. Olsen
· As MR gets harder to prove, MoF is more of a defense.
· Negligence is super easy, purpose is harder  
· Negligence a MoF wont make that much of a difference

· MoF does cannot be used as a successful defense of SL crimes. 
· Ex: D had a white powder that her friends gave her, she thought it was talcum powder but it was coke, she is charged with knowingly possessing a controlled substance. But if a jury believes her story then MoF is a complete defense and she is not guilty.

· Mistake of law: Def not aware that the law existed or misunderstood the law

· Generally the rule is that it is not a defense/not an excuse, but there are some rare exceptions 
· Policy reasons for not allowing MoL as a defense:

· if allowed everyone would claim it as a defense

· encourages ppl to avoid learning their legal duties

· most CL crimes are from a consensus of social behavior, so by living in society you should know these laws

· Exceptions where MoL is allowed:

· Relying on an official statement (Marrero)
· Def is misled by judicial authority or an official misstatement of the law

· Would have this defense if Def relied upon the incorrect official statement as it was posted at the time he committed the crime, once the statement is corrected Def can no longer use MoL

· Misled by the law as expressed, not if the Def incorrectly misinterprets the law 

· If relying on a judicial decision, cannot be outside your jdx or be overruled by a higher court 

· Must be an OFFICIAL interpretation of the law, ie can’t be a random letter 

· People v. Marrero: federal corrections officer carried an unlicensed gun, he thought that a law that allowed officers to carry unlicensed guns applied to all officers but it only applied to state officers
· Court said MoL was not a valid defense 

· MoL only applies when there is an official statement released by a government official/office that misinterprets the law, does not apply if you understood the law wrong on your own 
· Insufficient notice of the Def’s legal duty (Lambert)
· Only applies when Def is charged with omission and it involves a regulatory crime 
· Lambert v. CA: Ex-felon did not register herself as a felon b/c she didn’t know the law required her to do so, no one ever informed her
· MoL was a valid defense, Court said knowledge of the duty to register would be needed to convict her
· Responsibility of the state (judges, prosecutors, etc) to inform felons of this requirement when they are convicted/released 
· Lambert exception is VERY rare and can hardly be used anymore b/c there are so many ways a Def can receive info about the laws, they are usually put in public registries or now after Lambert courts routinely advise Defs of registration requirments
· MPC approach- a law-abiding and prudent person would not have learned of the law’s existence

C. CAUSATION
· General concept: the connection b/w the Def’s act and the resulting harm 

· NOT a concept in every case, only applicable in crimes with a results element- prosecution must prove that the Def’s act or omission caused the result 
· MPC vs. Common Law approach to determine causation:

· Common Law approach: 

· Step #1: Actual cause AKA but for cause

· The Def’s conduct was a link in the chain of events

· But for the Def’s conduct, would the harmful result occurred? 

· Ex: People v. Acosta: helicopter crash during high speed chase, Def charged for 2nd D. murder for the death of the ppl who died in the crash

· His driving was actual cause of the deaths b/c he set into motion a series of events that caused the crash. But for his conduct, the crash wouldn’t have happened.
· Was also the proximate cause (step #2) b/c the death was foreseeable

· Ultimately not guilty b/c he lacked malice, but still a but for cause

· But for test does not establish if the Def sufficiently caused the harm to be held criminally liable, that depends on proximate cause

· But for test does not require Def to be the sole factor of victim’s death

· If Def does not meet but for test (had nothing to do w/ the death), should be acquitted, but if they do satisfy first step, it does not mean the causation analysis is complete…move on to step #2 

· Step #2: Proximate cause AKA legal cause
· CL uses proximate cause, MPC uses legal cause
· The Def’s conduct is a sufficiently direct cause to warrant criminal liability

· Essentially the jury’s determination that Def should be liable 

· Simplest situation = Def is the direct cause of death, proximate cause is clear

· Factors that guide proximate cause analysis:

· Was Def’s conduct a direct and substantial cause of the result? Easy proximate cause

· Was the harm foreseeable?
· should be objective and subjective- should the Def see that it was foreseeable? Would a reasonable person see that it is foreseeable?

· NOT foreseeable= an intervening act broke the chain of causation

· Ex: acts of nature, acts of victims outside the control of the Def, human intervention

· People v. Campbell: Def tells victim to kill himself, victim says he can’t b/c he doesn’t have a gun, Def sells him a gun for cheap and then leaves, victim shoots himself. Human intervention broke the chain of causation- victim took the gun and shot it himself
· Commonwealth v. Root: two drivers drag racing, one of the drivers dies, other guy held liable for his death. Victim was engaging in his own reckless driving which broke the chain of causation

· YES foreseeable= chain of causation was not broken

· Involuntary/forced human intervention does not break the chain. An intervening act does not count if the victim acted under the control of the Def (Ie, victim drinking poison to avoid being raped). If the victim acted on their own free will, then it can be considered an intervening act

· Ex: Acosta (high speed car chase caused a helicopter crash). No intervening act broke the chain of causation

· Ex: People v. Arzon- Def sets building on fire, firefighter dies. Def liable for the death b/c he was the but for cause and proximate cause. 
· Could still be liable for the death even if Def didn’t foresee it, b/c it was so direct and clear
· MPC approach: 

· MPC not as influential, usually it’s the CL way
· But for test, but instead of discussing proximate cause the question is if the Def’s act were too remote or accidental to cause the harm. If so, Def does not have the required culpability and is not the cause of the harm 
· Don’t use the same inquiry of if there was an intervening act, instead its if the act was too remote

· Step 1: Actual/but for cause. Step 2: legal cause- Is the harm too remote/disconnected from the Def’s act to hold the Def liable? So much so that it would be UNFAIR to hold the Def liable?
· Causation is still required for strict liability crimes when there is no MR needed

· Ex: even if it is a felony murder which is usually a strict liability (does not matter if you intended to kill someone the fact that someone died during a felony is enough), there still needs to be causation. Ie if you a rob a bank and someone dies because of a freak electrical storm, it would not be FM because you were the but for cause but not the proximate cause (an act of nature got in the way)

III. HOMICIDE (UNIT 3)
A. HOMICIDE: OVERVIEW
· Homicide = the unlawful killing of another human being

· Murder = the unlawful killing of another human being with malice aforethought 

· Manslaughter = the unlawful killing of another human being without malice aforethought

· Material elements of the crime:

· Actus reus: Killing 

· Mens rea: depends on the degree 
· Attendant circumstances: a human being

· Results: death 

· MURDER= W/ MALICE + PURPOSEFUL. MANSLAUGHTER = W/OUT MALICE
· Key terms for CL mens rea of homicide:

· Malice- Intentionally (express intent) or uncaringly (implied intent) killing someone else
· Premeditation- different meanings. Some jdxs define it as any purposeful killing and no time is needed to form the intent to kill (Guthrie), others define it as having a preconceived plan that requires some time to form in a cool process (Carroll)

· Provocation- an intentional killing that is not formed in a cool, deliberate process like premeditation. Ex: heat of passion crimes. Usually mitigates from murder to voluntary manslaughter.  

· Criminal negligence- some accidental deaths were so preventable that we hold the perpetrator criminally liable. Usually involuntary manslaughter.
· WHEN ANALYZING, WORK FROM THE MOST SERIOUS TO LEAST SERIOUS (MURDER -> MANSLAUGHTER)
· Intentional: 

· Common Law: 1st D -> 2nd D -> Voluntary manslaughter 

· MPC: Murder (purposefully or knowingly) -> Manslaughter w/ EEMD
· Unintentional: 

· Common Law: Depraved heart murder/FM -> involuntary manslaughter (reckless or negligent)
· MPC: Extremely reckless murder -> reckless manslaughter -> negligent homicide 
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B. HOMICIDE: INTENTIONAL KILLINGS
· Murder = the unlawful killing of a human being w/ MALICE
· Murder implies malice, cannot be negligence (ie, that a person did not realize what harm it would have caused someone but they did it anyways)

· What is MALICE? Uncaringly or intentionally killing someone else, the motive does not have to be malicious 
· Types of malice: Express and Implied 
· Express malice: Intent to kill. Did the Def kill victim on purpose?

· Can be proved by direct or circumstantial evidence, the deadly weapon rule (pointing a deadly weapon at someone’s vital organs shows intent to kill)

· Implied malice: intent to cause GBH and gross recklessness
· Intent to inflict GBH but instead the person died

· Indifference to the risk of death/GBH (FM and Depraved heart murder fall under this)

· Acted extremely reckless and you KNEW you were being extremely reckless (subjective standard- Def needs to know of the risk and disregard it)

· Common Law- 1st D. murder
· Premeditated and deliberate murder
· Premeditation = design to kill. You planned it in advance and evaluated the course of action 

· Deliberation = “cool reflection” on decision to kill

· Guthrie v. Carroll approach to premeditation
· Carrol approach (BROAD): married couple is fighting, husband shoots wife in the back of the head when she is turned around.

· Unlike the Guthrie approach, you don’t need time to pass to establish intent to kill/premeditation. It was enough that 5 minutes passed b/w the end of the argument and the kill 

· Intent can come from words or actions

· Any intention to kill is enough to prove premeditation for 1st D.
· Easier to prove 1st D. this way.
· Do not need a pre-conceived plan, the moment you intentionally killed someone premeditation is met
· PREMEDITATION DOES NOT NEED TIME

· Guthrie approach (NARROW): restaurant worker stabs co-worker when he makes fun of him. Court says that there has to be some time to form premeditation or an intent to kill 

· Harder to prove 1st D. this way

· Guthrie was charged for 2nd D. b/c it was spontaneous and he did not have enough time to premeditate the killing

· Premeditation requires prior calculation and design

· Do need a pre-conceived plan
· PREMEDITATION DOES NEED TIME

· Common Law: 2nd D. Murder
· Intent to kill but without premeditation and without provocation (no heat of passion). If you were provoked its mitigated to voluntary manslaughter
· Still requires malice 

· Often the catch all murder when you do not qualify for 1st D but also were not provoked to mitigate to manslaughter

· MPC Intentional Murder- Just murder, no degrees. Only that you committed the killing purposefully, knowingly, or with extreme indifference to human life (see unintentional MPC murder)
· Only differentiates degrees when it comes to sentencing

· Murder can be mitigated down to Manslaughter via PROVOCATION
· Approaches to provocation: Old categorical approach (CL), reasonable person (CL), Extreme Mental Emotional Disturbance (MPC)

· Common Law- Voluntary Manslaughter: Intent to kill but without premeditation and WITH provocation. Ie heat of passion crimes.

· How do we mitigate murder down to manslaughter? Legally adequate provocation: 1) categorical 2) reasonable person
· Old approach: categorical provocation

· Only certain categories allow a Def to be provoked 

· Aggravated assault/battery (has to be a serious enough assault)
· Mutual combat

· Witnessing attacks against a family member

· Illegal arrest 

· Caught spouse in adultery 

· Maher court established that we should use the reasonable person standard instead
· Modern approach: reasonable person standard 

· Subjective and objective standard- Was the Def himself provoked? (Sub) Would a reasonable person in the Def’s place also be provoked? (Obj) Both have to be met

· No “cooling off” period. Would a reasonable person have cooled off? 

· Causal link b/w the provocation and the victim. The victim caused the provocation and the Def killed them as a result

· Girourd court established that words alone are not enough

· Who decides provocation defense to mitigate? Judge decides whether to let it through the door, jury then decides if the Def was reasonably provoked. W/out judge allowing it is not considered

· Common law provocation cases: 

· Maher: established that provocation does not need to conform to pre-defined categories 

· Def walked into saloon and shot someone after finding out less than an hour before that he was sleeping with his wife

· Technically does not fall into any categories b/c he did not catch his wife in the act

· Court says to ditch the categorical approach, whether he was sufficiently provoked would be up to a jury

· Girourd: established that words alone are not enough for provocation, would need provoking words AND provoking action 

· Wife taunts husband repeatedly, husband stabs wife

· B/c there was no conduct and just words, Def was not able to mitigate to manslaughter, charged w/ 2nd D

· Policy arguments against provocation: 

· Reasonable ppl do not kill even if provoked 

· Diminishes the value of the victim’s life

· Gay panic defense- controversial AF

· MPC: Manslaughter w/ Extreme Mental Emotional Disturbance (EMED)
· Requires EMED (subjective) and a reasonable explanation/excuse for the EMED (objective)
· Different than common law approach: No act of provocation, no issue of sufficient cooling time, words could be enough if it’s a reasonable explanation for EMED

· Broader than CL: as long as there is an identifiable reason for the def’s disturbance, the defense may succeed 

· Expands beyond acts of provocation to include any time the Def’s killing is triggered by emotional disturbance

· NO NEED FOR SPECIFIC ACT OF PROVOCATION AND THUS LESS EMPHASIS ON COOLING TIME

· WORDS CAN COUNT

· Similar to CL: also an objective and subjective approach to EMED. Was the Def reasonably disturbed? Would someone else in their place be reasonable disturbed?
· People v. Cassasa: Def and victim in a short relationship, Def kills victim for rejecting him. Was he reasonably disturbed? NO 

· Crazy Def was stalking and harassing victim, broke into her home and was naked in her bed when she entered, did other crazy things. Actions were so peculiar it could not be seen as reasonable 

· Subjectively he was but objectively a reasonable person would not be disturbed 

· Did NOT mitigate down to manslaughter, charged w/ murder

C. HOMICIDE: UNINTENTIONAL KILLINGS
· With Malice- Murder

· Common Law: Depraved heart murder
· Mens rea is malice, which is implied here

· Reckless disregard for human life 

· Def was aware of a substantial and unjustifiable risk of death but was indifferent to the consequences 

· People v. Malone- Russian roulette

· Friends playing Russian roulette w/ a gun and the gun actually goes off killing the victim 

· Had no intention to kill, but it was a purposeful, reckless act w/out disregard to human life 

· U.S. v. Fleming- drinking and driving killed someone, showed a disregard for human life

· Another classic example: shooting a gun into a crowd, you have no intent to kill but it’s a reckless disregard for life 

· You are indifferent of the consequences of your actions and have no good reason/justification to take the risk but you do so anyways 

· Difference b/w DHM and involuntary manslaughter? Both are about ignoring risks, but DHM is a higher risk than involuntary manslaughter 

· Also involuntary manslaughter can be reserved when you were not aware of the risk

· Common Law: Felony Murder
· Intent to commit a felony and a death occurs during the commission 

· Traditionally a strict liability crime- No mens rea for the murder, but must meet the required MR for the underlying felony
· The malicious intent required for the felony is transferred to the murder

· FM does not exist under MPC

· Factors of FM: 

· The killing was in the course of and in the furtherance of an inherently dangerous felony 

· 1st D- inherently dangerous = enumerated in statute. BARR, burglary, arson, robbery, rape

· 2nd D- any other inherently dangerous crimes. Not enumerated. 

· Phillips abstract test

· Hines as committed test
· Under the traditional FM, does not matter if it was inherently dangerous. This is a newer limitation to FM

· The MR and AR of underlying felony is met 

· The felony causes the death

· Must be the but for cause and sufficiently connected to the death (although foreseeability is not required)

· Agency jdx- when a victim dies at the hands of a felon all other co-felons are responsible. A felon is not responsible for a victims death unless it was directly caused by another co-felon. Ie if a police accidentally shoots an innocent bystander the felons would not be guilty of that death
· Proximate cause jdx- expands FM to killings that weren’t directly caused by the felon but still happened during the felony (ie, in altercation b/w police and felons a police shot accidentally kills an innocent bystander)

· Felon is responsible for any death that occurs during the felony as long as it was sufficiently connected to the felony

· Some jdxs only limit FM to the deaths of innocent ppl and not to the deaths of other co-felons

· Can be the basis of the death penalty in some jdxs if the Def was a major participant of the felony and he acted w/ reckless indifference to human life

· Why try for FM instead of murder? Harder to prove the intent needed for murder, FM may be easier since its unintentional. And no need to prove MR for the murder, just for the felony

· Regina v. Serne- A fire set by 2 individuals on purpose (arson) to claim insurance $, someone died in the fire, convicted for FM

· People v. Stamp- victim has a heart condition and has a heart attack during a robbery, Def convicted of FM 
· Does not matter if you have a vulnerable victim, still are liable for FM if death occurs during felony 

· Do not need the death to be foreseeable, just that it happened 

· 1st D vs. 2nd D FM:

· 1st D- committed during an inherently dangerous felony 

· What is inherently dangerous? A felony enumerated in the statute- BARR: burglary, arson, rape, robbery

· Some states have other enumerated felonies but those are the 4 common ones  

· 2nd D- any other inherently dangerous felony that is not in the above list aka unenumerated. Whether its inherently dangerous is evaluated on a case by case basis
· Tests for what is inherently dangerous: Phillips abstract test, Hines as committed test

· Phillips: Def (Doctor) offers a medical treatment for $700 to treat a child’s cancer, this treatment is bogus and child dies. Def charged w/ FM using grand theft felony as the underlying crime 

· Grand theft is not an enumerated statute, but prosecutor tries to argue that it is inherently dangerous 
· Court says no, this would expand FM too much. In the abstract, grand theft is not inherently dangerous. Ie there are many ways to commit grand theft w/out anyone being harmed
· Would not pass the as committed test

· Hines: Def out hunting, mistakes his friend for a turkey and shoots him. Convicted of FM under illegal possession of a firearm

· The crime as committed was inherently dangerous

· He was drunk, knew others were in the area, took an unsafe shot w/o identifying the target

· Ideas for FM policy reforms: 
· Can only be charged with FM if you were a major participant in the enumerated felony and you acted w/ reckless indifference to human life (CA reform)

· Eliminate it all together- other lower-level homicides could still be applicable
· Require that death be foreseeable or that there be a mens rea for the death

· Limit to only enumerated felonies but not unenumerated ones

· Misdemeanor-manslaughter: mitigates FM down to manslaughter if it occurred during a misdo as opposed to a felony

· Ex: you trespass and someone has a heart attack and dies, trespassing is a misdo 

· MPC: Extreme reckless murder 
· Showing extreme indifference to human life. Equivalent of CL depraved heart murder
· Killing committed recklessly w/ an extreme indifference to human life. If the recklessness is less extreme then it can be mitigated to manslaughter

· 1) Def realized that her conduct posed a risk to human life and 2) the Def recklessness was extreme or gross

· How do we determine if the Def’s recklessness was extreme as opposed to the less extreme needed for manslaughter? If there is little social utility to the Def’s act and no good justification/reason to do what he did
· GROSS = LITTLE OR NO SOCIAL UTILITY. NO GOOD REASON TO DO WHAT YOU DID.
· Reckless = aware of risk, acted anways

· Extreme Reckless= aware of the risk to human life and you behaved that way anyways. Extreme indifference to human life

· Russian roulette

· Fleming (not just DD, basically comatose behind the wheel)

· Negligence = were not aware of the risk but should have been

· Without Malice- Manslaughter

· Reserved for the clueless Def

· Not aware of the risk of death, but you should have been (a reasonable person would have been aware). Remember that if you were aware of the risk and did it anyway it can be murder for gross recklessness 

· Common Law: Involuntary manslaughter (reckless or gross neg)
· Reckless killing or killing committed by reckless or gross negligent behavior 

· Gross deviation from the standard of care that a reasonable person would exercise 

· Acting in a reckless way that creates high risk of death and a reasonable person would be aware of the risk
· Welansky- Gross negligence 
· Fire in a night club, lots of ppl died b/c there were not enough exits. Owner of the club charged with inv mans

· Was Def’s action reckless? Yes. He failed to maintain, manage, and operate his club safely 

· Even though he was not aware of the risks, he should have been because he was willing to take the risk in his club, so he was grossly negligent 

· Malone/Fleming- extreme reckless 

· Welansky, Hall- reckless/gross negligence 

· Williams- negligence 

· MPC: Reckless manslaughter
· RECKLESS = MANSLAUGHTER

· If he acted recklessly= reckless manslaughter. Def realized the risk and disregarded it
· If recklessness goes up to the level where he was SO reckless that he showed extreme indifference to human life then it can be murder instead of manslaughter

· Similar definition as above- 1) Def fails to perceive a substantial and unjustifiable risk 2) the failure is a gross deviation from the standard of care that a reasonable person would exercise in Def’s situation

· People v. Hall- skiing case

· Instructor skiing really fast down mountain, way faster than the speed limit, crashes into someone and they die 

· He should have known about the risk and grossly deviated from the standard of care that a reasonable skier (let alone an instructor) would exercise in his situation

· MPC: negligent homicide 
· NEGLIGENT = NEGLIGENT HOMICIDE 

· If he acted negligently = negligent homicide. Def should have known of the risk. 

· Negligence would NOT be manslaughter under MPC, that would just be reckless. 
· Williams- Indigenous parents charged with manslaughter of their child for not adequately caring for him after he died of malnutrition 

· Ordinary negligence or failure to exercise ordinary caution can be enough to count as manslaughter, does not need to be gross negligence 

IV. RAPE (UNIT 3)
*THIS WILL ONLY COME UP ON MCQ AND NOT ON ESSAY QUESTIONS*
A. RAPE/SEXUAL ASSAULT
· Sexual contact + no consent = Sexual battery

· Forceful sexual contact + no consent = rape/sexual assault 

· Different definitions of force (from least to most stringent):

· Penetration alone 

· Force or threat of force that is more than penetration

· Force or threat of force enough to overcome the victim’s physical resistance or victim couldn’t resist out of fear (Rusk)

· Obviously fucked up because it has to be enough force where victim can no longer resist or is scared to

· Rusk

· Some states have force and/or resistance requirements (Rusk, Sherry), some states do not have a force requirement when the victim is unconscious, mentally incompetent, or underage (so it doesn’t matter if it was forceful or not) (MTS) 
· Rusk = penetration alone is not enough to be considered force, need force to overcome victim’s physical resistance OR victim could not resist out of fear
· MTS = penetration alone is enough to be considered force
· Sherry- MoF defense for rape requires that the Def act in good faith and w/ reasonableness when they made the mistake that victim did not consent 

· Key issues in rape: 1) did the victim consent? 2) should the Def have understood that the victim did not consent?
· Elements of rape: 

1. Sexual intercourse (actus reus)

2. Unlawful

3. Without consent- if D is aware or should be aware they are acting w/o consent

4. By fear, force, or fraud

· D may guilty of rape by deception, but this only counts if the victim somehow doesn’t actually realize she is having sex 

· Statutory rape: sex w/ someone under a certain age, usually its 16 yo 

· Law presumes that someone underage is incapable of consent 

· No proof of force needed

· Strict liability crime- cannot claim MoF

V. DEFENSES (UNIT 3)
A. SELF-DEFENSE 

· Traditional Common Law factors for self defense: 
· Elements of self defense: 

· Imminent threat:

· Traditionally it was more strict, modern laws have relaxed it to be more reasonable 

· Reasonable and honest belief that the force is necessary to repel the threat

· Force has to be proportional 

· Cant first aggressor 

· Duty to retreat

· If youre going to use lethal force, you have to try to retreat before 

· Imperfect self defense vs. Perfect self defense

· MPC= care more about the D’s honest belief and less about reasonable person

· Imminent threat

· Def must be facing an immediate threat to claim self defense, traditional standard focus objectively on whether the threat is imminent (in the case of Norman it was not) but the modern approach has relxed this a bit
· Norman- battered woman is repeatedly harassed and terrorized by her husband until eventually she kills him in his sleep. Def argues self-defense, but court rules that the threat was not imminent b/c he was sleeping 

· Thankfully the traditional has been relaxed and abused spouses can successfully claim a threat was imminent in some cases- courts allow jury to consider imminency through the subjective eyes of the Def

· Force is necessary to repel the threat

· Force is proportionate to the threat

· A Def who faces a non-deadly threat may only respond w/ a nondeadly force (Peterson = deadly force was met w/ deadly force so it was OK, but he was the first aggressor so it did not count) (Allen = not OK b/c nondeadly force met w/ deadly, but also Def was the first agressor)
· Def was not the first aggressor (first aggressor rule)

· DEADLY first aggressor: Peterson
· Physical altercation on the street, deadly 1st aggressor is a complete bar to Self Defense 

· Def was the initial aggressor even though the victim was also instigating the fight 
· NON DEADLY first aggressor: Allen v. State 

· physical altercation b/w Def and her girlfriend, but Def was provoking the incident w/ verbal and physical confrontation

· If a person initiates a confrontation then they lose the right to self defense. Initiating is different than instigating
· Victim initially hit D and left, D went back to find victim, victim had a rake in her hand, D shot her. D reinitiated the encounter so she was not able to use self-defense

· First aggressor may reclaim the right to use self def by communicating to the victim his intent to w/draw the fight in good faith. If he does so but the victim continues to threaten, then first aggressor is allowed to respond with self defense 

· Some jdxs add: duty to retreat
· Traditional CL has no duty to retreat, but modern CL jdxs have added it
· Abbott, Physical altercation b/w neighbors- Split in jdxs on this duty:

· YES duty to retreat: You must retreat instead of using deadly force if you are aware you can retreat safely (MPC, Abott falls here)

· NO duty to retreat: Stand your grand laws, you can use deadly force as self-defense even if retreat is possible 

· Traditionally you only needed an honest belief from the Def that the force was necessary (subjective view). Today, jdxs have added a reasonable person approach where Def needs to have an honest (subjective) belief AND a reasonable (objective) belief

· Requires SD to be subjectively reasonable to the Def (Def had an honest belief) and objectively reasonable to a reasonable person (juror)

· Some jdxs differentiate b/w perfect and imperfect self defense (ie- NY)

· Perfect self-defense: you meet objective AND subjective standard. A complete defense to homicide, you are completely acquitted of crime 

· Imperfect self-defense: you meet subjective but NOT objective. Not a complete defense but could mitigate murder down to manslaughter

· Very uncommon, not many states have it, and usually a very weak argument

· Goetz: Def approached by 4 black kids who try to get $5 from him, shoots the kids and claims self defense. Goetz had an honest belief that he needed self defense, but was it reasonable? Eventually a jury said yes, but shows the intricacies of deciding what is reasonable 

· DESPITE ADDITION OF REASONABLENESS, IT STILL DOES NOT MATTER IF DEF’S FEAR OF THREAT WAS WRONG. 

· Ie if someone shoots a real gun at someone but turns out the gun has no bullets, the fear was wrong but the Def could have still objectively and subjectively been afraid and used SD as a result 

· MPC on self defense: generally more lenient than the CL approach

· puts way more emphasis on the SUBJECTIVE approach from the Def POV, but still not 100% subjective b/c the use of force can’t be extremely reckless 
· similar to CL but SD is allowed when the Def reasonably believed that such force is necessary (purely subjective analysis from the def POV)

· Relaxes the immediacy requirement 

· Bystander affect- even if a Def can justifiably use lethal force as self defense, if he has no good reason to put others at risk w/ his self defense but does so anyway and accidentally kills a bystander than it would not be a complete def and he would be guilty of at least manslaughter
B. PROVOCATION

· See intentional homicides -> manslaughters

· Intentional murder mitigated to intentional manslaughter w/ provocation defense 

· Common Law: 1st D or 2nd D would go down to voluntary manslaughter

· MPC: Murder (knowingly, purposely) would go down to Manslaughter w/ EMED

C. MISTAKE OF LAW
· Generally no defense unless when you relief on an official misinterpretation, you didn’t have any notice (Lambert)

· Only when relying on an official misinterpretation of the law 

· Ex: does not count when you are getting info from an attorney because they are not a government official 
D. MISTAKE OF FACT
· Prosecutor cannot prove MR 
· Cannot claim this for strict liability crimes (ie statutory rape)
· SL: so horrible that we don’t care (statutory rape- People v. Olsen), or something so minor/regulatory like a parking violation

· Cannot make a MoF defense with strict liability

· Needed to know something and you didn’t 
E. INSANITY
· How can mental illness/disease affect trial?

· Competency (NOT the same as insanity): Not a complete defense, only stops the trial from moving forward if D is not competent to stand trial, comprehend pleadings, appear before a judge, etc
· youth may be incompetent b/c of their age
· Dusty standard: D is mentally competent if she has enough ability to 1) consult w/ her attorney and 2) rationally understand the proceedins
· Insanity is a COMPLETE defense, but the flip side of not going to jail is being civilly committed for a long time
· Unconstitutional to execute the mentally ill
· Insanity is measured at the time of the crime
· D is presume sane unless challenged by defense counsel
· Excuses what would be criminal liability due to a severe mental disability or disease 
· VERY HARD TO PROVE, less than 2% of Ds that raise this do so successfully  
· Burden of proof: 1/3 of states put it on the prosecution, 2/3 on defense counsel 
· Common Law tests for insanity: MNaghten Tests and Davis Irresistible Impulse Test 

· All insanity tests have the same initial reqs: D must suffer from a mental disease or defect of the mind -> any abnormal condition of the mind which substantially affects mental processes 
· A legal standard, not just a scientific standard- just because a disease is recognized as a mental illness does not always mean it meets the legal standard of mental disease
· M’Naghten: D killed someone thinking it was the prime minister. He wanted to kill the PM b/c he thought the Torries were coming after him. D claims insanity
· MNaghten rule: 1) D has a mental illness or disease at the time of the act AND 2) D must not know the nature of his act (watermelon example) OR did not know his act was legally or morally wrong
· D is presumed sane and defense counsel must prove this test
· Does D have a mental illness that caused him to not know his acts were wrong? 
· He had no idea his conduct was wrong b/c of his mental illness
· What is “wrong”? Societal moral standards and legal standards
· A general societal wrong. As long as D knows that society would view his actions as wrong, he cannot claim MN rule
· If D knows that society would condemn his action (“im sorry I had to do this but…”) or knows the consequences of his acts = no insanity defense 
· Strictest standard b/c the insanity has to make it impossible for D to know what she is doing is wrong. If she does not but can’t control herself anyways, she would still fail this test
· Blake v. US: Bank robbery, D claims insanity

· Court applies the Davis Irresistible Impulse Test: 1) D incapable of distinguishing right from wrong OR unconscious of the nature of his act and 2) D’s will is destroyed so that what he is doing is beyond his control 

· AKA the Strict Cognitive and Volitional Test or the police at the elbow test= you had NO control over what you were doing. Even if the police was at your elbow you could not control the crime.
· Extended the insanity defense from the MNaghten Rule 

· Ex: hearing voices that are telling you what to do

· ADDS TO MNAGHTEN RULE

· MPC test for insanity: more lenient than the MN rule -> Person lacks substantial capacity to recognize the wrongfulness of his conduct or to conform his conduct to the law 

· Relaxes the requirement that D must know the diff b/w right and wrong and blurs the line. MN test is black and white, you either know its wrong or you don’t 
· Insanity does not need to be completely controlling what you do

· Requires that D has an emotional understanding of the consequences of her act, even if she knows its wrong/illegal but may not know why

· You may lack the substantial capacity to recognize your act is wrong even if you know it is illegal 
· Ie- you understand something is illegal, but you don’t get why its wrong 
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F. DIMINISHED CAPACITY
· Allows Def who does not have a full insanity defense to argue that they had diminished mental capacity and could not meet the intent/MR needed for the crime 

· The mental disease prevents D from being able to meet the necessary mens rea 

· Commonly used for specific intent crimes that have a lesser-included general offense. 

· Ex: charged with 1st D but incapable of premeditation so mitigated to 2nd D)

· Jdxs differ as to when you are allowed to uses mental diseases/mental health evidence, can you use it for not guilty by insanity or just to negate the MR?
· Most states/MPC: allow this when it can prove that D did not have the necessary mental state. Mental diseases is relevant whenever it affects the MR 
· Allows mental health evidence whenever it gets in the way of the MR, not just when arguing insanity 

· Some states only allow it for specific intent crimes 

· Minority of states: total ban on this evidence for anything but a complete insanity defense (high threshold)
· Clark v. AZ- D shoots officer at a traffic stop, claims he thought officer was an alien. Defense does not slide.
· Diminished capacity is like a lesser version of insanity 
· DC approaches: 

· Clark- DC is NOT recognized- no defense (Clark)

· Charged w/ a specific intent crime but I couldn’t form the MR so I go down to the general intent crime 

· MPC= mitigates specific to general, but it can also be a complete defense (when there is no lower crime to be mitigated down to, theres no lower crime)

G. INTOXICATION
· INvoluntary intoxication a complete defense (negates actus reus), voluntary intoxication usually is not  

· When is voluntary intoxication a defense?
· In 14 states = never

· A few only allow it in premeditated murder
· A few allow it but not to negate the MR of reckless or negligent 

· Many allow it but only to reduce specific intent crimes (crimes requiring a specific purpose or motive) to lesser offense 
· People v. Hood- D drunk in Napa Valley, resists arrest from the police, ends up shooting officer in the foot. D was not able to use DC because it was already a general intent crime. Court should not use evidence of his intoxication to determine guilt. 
· CA falls here
· Special intent crimes require a specific result that D wants to cause, general intent crimes do not require a specific result (ie battery is a general intent crime b/c do not require the victim to be hurt, whereas murder is a specific intent crime)

· MPC allows voluntary intoxication to negate the MR of any crime, except those requiring recklessness or negligence 

· In deciding whether you can use this defense, most important thing is to determine if it’s a specific intent crime

· If D already formed the intent to commit the crime but is now ingesting alc/drugs for liquid courage, cannot claim this defense 

VI. INCOHATE OFFENSES (UNIT 4)

A. ATTEMPT LIABILITY

· CL: Still guilty but often reduces punishment by half of the complete offense 

· MPC: punishment for attempted crimes and completed crimes are the same 
· Proving attempt (only need to prove mens rea and actus reus since there is no end result or causation): 

· Mens Rea: the intent/purpose to commit the underlying crime. Intent can be circumstantial or direct evidence 

· Must be INTENT AKA PURPOSE to commit the crime. Ie- attempted murder only if you had the intent to murder or the purpose to murder. Not if you were negligent or reckless. Must be strong intent 

· Attendant circumstances: same MR as underlying offense 

· Actus reus:

· Dangerous proximity test (Common Law) (Rizzo- no attempt, his acts were mere preparation and he wasn’t dangerously close to committing the crime yet)

· Attempted robbery, D was driving around looking for the bank teller to rob, court focuses on “tending acts” that show that D was tending to the crime: 

· Procuring the getaway car

· Searching the streets for the intended victim

· Must come to a dangerous proximity of coming close to committing the crime 

· D Must cross the line from preparation of the crime to dangerously close to committing the crime, in Rizzo his acts were mere preparation, SO NO ATTEMPT
· Harder to prove b/c its measured later in time

· FOCUS ON WHAT IS LEFT TO BE DONE = HOW MUCH OF THE CRIME HAVE YOU NOT YET COMITTED

· Prosecution will argue that they don’t have that much left to commit the crime (so close to the crime), Defense will argue they had SO much left to do 

· Substantial step test (MPC) (Jackson- YES attempt, substantial steps were taken)

· Attempted bank robbery, D and co-felons drove to the bank and had the tools ready, had their license taken off the care, were about to get to the bank when they were apprehended by police and stopped. Court says D had shown substantial steps to commit the crime 
· D must have taken a substantial step towards committing the crime
· FOCUS ON WHAT D ALREADY HAS DONE TO COMITT THE CRIME 
· Prosecution will argue that you took a lot of substantial steps, D will argue that you didn’t take that many
· WAY MORE LENIENT THAN THE DANGEROUS PROX TEST
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· Abandonment/withdrawal defense: 
· Only for D’s with a sincere change of heart, NOT for those that are just waiting for a better time or a more vulnerable victim 
· CL AND MPC ARE BASICALLY THE SAME. D MUST HAVE A TRUE CHANGE OF HEART, NOT JUST ABANDONING B/C HE MIGHT GET CAUGHT OR WANTS A WEAKER VICTIM
· CL (abandonment): D truly had a change of heart and voluntarily abandoned his criminal activity, not when the victim starts resisting so D abandons simply looking for a better opportunity to commit the crime 
· MPC (renunciation): 1) D abandons his effort to commit the crime OR stops it from happening AND 2) D’s conduct manifests a complete and voluntary renunciation of the crime 
B. ACCOMPLICE LIABILITY

· D held responsible for the conduct of the person they are associated with
· Using someone as an instrument of the crime that is unknowingly participating in the crime does NOT count as accomplice 

· A theory of guilt, NOT A SEPARATE CRIME LIKE ATTEMPT OR CONSPIRACY

· Ex: if murder is the underlying crime, you would still be charged with murder but under the accomplice liability and will prob face less severe punishment than the principal actor, but still guilty of murder nonetheless 

· To be an accessory, an actor must: 

· Engage in act of encouraging principal actor (actus reus)

· Act with the PURPOSE for principal actor to commit the crime (mens rea)

· Actus rea: an act of encouragement or assistance 

· TO BE AN ACCOMPLICE, D MUST PROVIDE AN ACT OF ASSISTANCE- can be a positive act or an act of omission 

· Actor must in fact assist principal D of committing the crime (if assistance is not successful it doesn’t count)
· Assistance does not need to be a lot, can be trivial to crime 
· Even if the crime would have occurred anyways and D’s act only had a trivial effect on the crime, still can meet AR

· State v Tally- group of men set out to kill V, D took steps to stop V from getting a telegraph that would warn him of the attack. V would have been killed regardless of D’s attempt, but D is still an aider to the crime

· Mens Rea: acted with the purpose for the crime to succeed + meet the MR of the underlying crime 
· ACCOMPLICE INTENDED TO ASSIST THE COMMISSION OF THE CRIME- high MR standard. Cant be accidentally assisting in a crime 

· Only when D helps with the PURPOSE of having the crime succeed, suspicion that someone may be committing a crime is not enough
· Hicks: not enough that he said the words, he had to prove that he was assisting with the specific purpose of having the crime succeed 

· Indigenous people at a gathering, 3 men on horses talking, one man shoots the other and 3rd person is charged with murder under accomplice liability 

· Allegedly actor said “take off your hat and die like a man” but then he testified that he was terrified for his life and was trying to not provoke the principal actor

· Court says words w/o proof of intent are not enough. Intent can be proved with words if you used those words actually intended to aid the crime 

· Speech alone CAN be enough IF accompanied with the intent 

· WORDS NEED TO BE ACCOMPANIED WITH THE INTENT TO AID THE CRIME 

· Gladstone: drug dealer case, undercover cop was trying to catch a dealer, shows up to dealer house but he says he doesn’t have any and refers him to another dealer. Charged for selling under accomplice liability to the other guy who actually sold. NO ACCOMPLICE LIABILITY 

· Did not show SPECIFIC INTENT for the crime to happen. May have met the MR of “knowingly” but not “purposefully”

· D’s ultimate goal was NOT for the crime to happen. It was not a joint venture, he didn’t get any benefit from it, etc.

· Facilitation is not enough if its not w/ the intent to commit the crime 
· State v. Gladstone: drug dealer case, undercover cop was trying to catch a dealer, shows up to dealer house but he says he doesn’t have any and refers him to another dealer. Charged for selling under accomplice liability to the other guy who actually sold

· Rule that knowing you are facilitating a crime is not enough- KNOWINGLY IS NOT ENOUGH, MUST BE PURPOSEFULLY, YOUR GOAL IS FOR IT TO HAPPEN
· It was not a joint venture b/w accomplice and principal actor, Gladstone did not get any benefit or kickback from leading the cop to the other guy

· BUT sometimes knowing facilitation of the crime can be enough if it’s a very serious crime and/or if its alongside the intent to comitt the crime (Fountain- inmate convicted of aiding in the stabbing of a prison guard, this is a serious crime so his knowing facilitation is enough. He KNEW that the shank was going to be used to kill the victim, so facilitation is enough)

· State v. Tally- when the crime in question is 1st D. murder, it is enough that the aid merely makes it easier for the principal actor to accomplish the end. D chasing down the victim for being involved with their daughter, Actor failed to a deliver a telegram that then made it easier for D to catch and kill victim. Actor charged under accomplice liability

· Is it a crime to attempt to aid if the aid is not completed? NO

· Abandoning your role as an accomplice: can abandon successfully if 1) he terminates his complicity prior to the completion of the crime AND 2) deprives the commission of its effectiveness OR gives timely warning to law enforcement 
· Bonnie and Clyde example in class- MUST DEPRIVE THE CRIME FROM HAPPENING OR TELL LAW ENFORCEMENT
C. CONSPIRACY LIABILITY
· Conspiracy = an agreement with someone else to commit or help commit a crime
· Can be liable under this theory (like w/ Pinkerton liability) OR be guilty of a totally seperate charge 

· Often, accomplice = conspirator but not always the other way around

· Mere act of agreeing to the crime makes u guilty even if you have not taken any steps to commit the crime 

· Actus reus needed: AGREEMENT to commit crime (can be explicit or implied agreement) + an OVERT ACT that shows the conspiracy is at work

· Mens rea needed: Intent to joing the conspiracy + intent to further the conspiracy 

· Lauria case: D runs a phone answering services, sex workers use this service to get customers, D is one of the customers so he knows about them and allows them to use his service. 

· D charged for conspiracy to commit the act of sex work, but court says knowledge of the crime is not enough, need to show INTENT to prove MR 

· How can intent (ie purpose to commit crime) be proven? Stake in the venture
· If D had a stake in the venture (ie getting profits) then it can be said he had the intent, but that was not the case here

· Knowing of the crime is not enough, must be intending to further the conspiracy

· Pinkerton- D liable for the offenses of co-defendants that are during the course of and in furtherance of the conspiracy (like FM but for conspiracy) AKA Pinkerton liability 

· CO CONSPIRATOR LIABILITY- YOU ARE GUILTY FOR ALL THE CRIMES THAT OCCUR DURING THE CONSPIRACY, REGARDLESS OF WHETHER YOU KNEW ABOUT THEM OR NOT. Guilty to anything related to the conspiracy 
· D who conspires with other co-Ds is liable for any and all offenses committed during the furtherance of the crime, even if D themselves did not assist in doing the offense or even know about it 

· Brothers agree to illegally sell whiskey and commit tax fraud, but only one of the brothers actually does the illegal stuff/commits the offenses of the crime (he gets no help from the other brother), but the other brother is still held liable for the crime under Pinkerton liability

· This is then expanded in State v Bridges (D charged with conspiracy of murder)- as long as the murder was foreseeable D is guilty, does not matter if it was strictly in furtherance of the conspiracy 

· Diff approaches to conspiracy:

· MPC: only guilty for conspiracy and not the crimes of your co-felons

· Pinkerton: liable for offenses of co-felons that are in furtherance and during the course of the conspiracy even if you didn’t do them directly and regardless whether you knew about them or not, IF THEY ARE IN FURTHERANCE OF FELONY YOURE GUILTY 

· Bridges: expands Pinkerton- doesn’t matter if it was strictly in furtherance of- if it was reasonably foreseeable that would happen then you are liable for the crimes of your co-conspirators. Can be beyond the scope of the conspiracy agreement, as long as its reasonably foreseeable  
�CLARIFY: 





BUT FOR IS AKA ACTUAL CAUSE 





AND PROXIMATE CAUSE IS AKA AS LEGAL CAUSE





