Crim Outline 


I. Basic Principles of Criminal Law
A. Theories of Punishment 

a) Retribution 

b) Deterrence 

c) Incapacitation 

d) Rehabilitation
B. Alternative visions 

a) Abolition
C. Discretion 

a) Pleas and Juries 

b) Prosecutorial Discretion 

c) Sentencing 
II. Elements of a Crime
A. Actus Reus 

a) Voluntary Affirmative Acts 

(1) Voluntary = conscious and volitional movement 

(a) Involuntary Acts 

(1) Reflex or Convulsion 

(2) Bodily Movement during unconsciousness or sleep 

(3) Bodily movement under hypnosis 

(4) Bodily movement not otherwise the product of the effort of the actor (conscious or habitual)

(b) Person is culpable as long as it “includes” a voluntary act 

(1) Person with seizure did not voluntarily lose control of vehicle but had actus reus of choosing to get into car and drive with likelihood of seizure 
(2) Words alone can constitute Actus Reus of a crime 

(a) Treason, solicitation, conspiracy 
b) Omissions 

(1) Only when duty to act 

(a) No duty to save 

(b) When duty arises: 

(1) Statute 

(2) Status relationship 

(i) Parent-Child 

(ii) Employer-employee

(iii) Spouses 

(iv) Owner-customer 

(v) Innkeeper-guest 

(vi) Captain-passengers 
(3) Contractual agreement 

(4) Voluntarily assuming the care of another 

(2) Excused from duty if no safe way to assist 

(a) Exception to this duty is if you caused the peril 
c) Status Crimes 
(1) May not be punished for a status 

(a) Alcoholic is not a punishable crime because it is a status 
(2) May be punished for an act 

(a) Drunk in public
d) Possession Crimes 

(1) Awareness

(2) Does not try to discard it 
e) Attendant Circumstances 
B. Mens Rea 

a) Minimum Standard

(1) All crimes require at least a reckless state of mind 
b) Common Law terminology 

(1) Maliciously – Defendant realizes the risks their conduct creates and engages in such conduct anyway (Equates to MPC Recklessness) 
(a) Regina v. Cunningham: Defendant was “malicious” under the common law because when he removed the gas meter from the wall he could foresee that his acts may cause harm. 
(2) Intentionally – Specific purpose to cause harmful result OR defendant is aware of likely harm although it is not the primary aim 
(3) Negligently – Not exercising standard of care of a reasonable person, although a higher bar than tort negligence (ordinary, criminal, and gross negligence standards) 
(4) Willfully – Doing an act with the purpose of violating the law or aware of the illegal nature and that there will be legal consequences 
c) MPC terms 

(1) Purposely – Defendant’s goal or aim to engage in particular conduct or achieve particular result 

(a) The words “with specific intent to” signal purposely requirement 

(b) Examples: premeditated murder, treason 
(2) Knowingly – Practically certain that her conduct will lead to a particular result 
(a) Willful blindness/Ostrich is not a defense 

(i) A woman who suspects suitcase she is transporting has drugs and doesn’t look in conscious avoidance is equivalent to knowing the contents 
(3) Recklessly – Substantial and unjustifiable risk that the conduct will cause harm but consciously disregards the risk 
(a) Referred to as “general intent” 

(b) Minimum standard for most crimes 

(c) Equates to common law “maliciousness” 
(4) Negligently – Unaware of and takes a risk that an ordinary person would not take 
(a) This is an objective standard 
d) Strict Liability (Prosecution does not have to prove mens rea) 

(1) Public Welfare Offenses 

(a) Traffic Violations 

(b) Food safety and handling 

(c) Pharmaceuticals 
(2) Morality Offenses

(a) Statutory Rape 

(b) Adultery 

(3) Morisette Standard 

(a) Common law crimes never presumed to be strict liability even when there is no mens rea requirement mentioned 

(i) Defendant took old bomb casings from government property, believing them to be abandoned, and Sup. Ct. held that even though the statute did not use any MR language, it is a requirement for all crimes unless a clear legislative intent not to require mens rea. 

(4) How to determine strict liability crimes 

(a) Language expressly states no mens rea is required 

(b) Legislative history of the offense
(c) Low penalties 

(d) Number of violations that occur indicate an intent to relieve the prosecution of the burden (ex: speeding tickets) 

(5) Defenses 

(a) No Actus Reus 

(b) Entrapped 
e) Mistake 

(1) Mistake of Fact 

(2) Mistake of Law 
C. Specific vs General Intent

a) General Intent – intend to commit the act that causes the harm 

(1) Intoxication is NOT a defense to general intent crimes 
b) Specific intent – specific purpose of harm or know that harm would result 

(1) Intoxication is a defense to specific intent crimes
D. Concurrence of Elements 
(1) Must simultaneously have mens rea and actus rea 
E. Causation 
III. Homicide 

A. Intentional Killings

a) With Malice (Murder)

(1) Common Law Approach 

(1) First Degree Murder 

(2) Second Degree Murder

(2) MPC Approach 

(1) Purposefully or Knowingly 
b) Without Malice (Manslaughter)

(1) Common Law Approach 

(1) Voluntary Manslaughter – provocation defense

(2) MPC Approach 

(1) Extreme Emotional Disturbance 
B. Unintentional Killings

a) With Malice 

(1) Common Law

(1) Depraved Heart Murder

(a) Gross Recklessness
(2) Felony Murder
(2) MPC 

(1) Extreme Reckless Murder

(a) Extreme indifference to the value of human life 
(2) NO felony murder
b) Without Malice 

(1) Common Law

(1) Involuntary Manslaughter 

(a) Gross Negligence or Reckless

(2) Misdemeanor Murder 
(2) MPC 

(1) Manslaughter (Reckless) 
c) Negligent Homicide (under the MPC approach ONLY)

(1) Criminally Negligent Homicide
IV. Rape 

V. Defenses

A. Self-Defense 

a) Stand your ground laws 

b) Duty to retreat 

B. Insanity Defense 

C. Diminished Capacity 

D. Intoxication 

VI. Inchoate offenses 
A. Attempt – no need to prove specific harm 
a) Attempt is a separate crime but if completed, it merges with completed attempt and defendant is only guilty of completed crime 

b) Majority approach

(1) Attempt has lesser punishment than target crime because less harm 

(2) Mens rea requirement is purposely 
c) Minority approach (MPC approach): Same as completed crimes except those punishable by death 

(1) Deterrence theory: the defendant still intended to cause harm 

(2) Mens rea requirement is “with purpose of causing or with the belief that his conduct will cause” (“knowingly” -- more flexible than the common law standard)

d) Reckless endangerment 

(1) Only some jurisdictions 

(2) Lower standard of recklessness for an attempt 

e) Recognized Attempt offenses 

(1) Majority approach 

(a) NO attempted felony murder 

(b) NO attempted involuntary manslaughter 

(c) YES attempted voluntary manslaughter 

(d) YES attempted statutory rape 

(i) Do not require defendant to act with purpose as to attendant circumstances 

(ii) MPC requires that attempt if “purposefully engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be” 
f) Intent 

(1) No mistake of fact defense for assaulting a federal agent 

g) Actus Reus Standards 

(1) First Step 

(a) Rarely used; only for poisonings 
(2) Last Step 

(a) Bad luck/Eagleton test 

(b) Early common law approach

(c) Criticized because it delays law enforcement involvement 
(3) Physical Proximity 

(a) Needs to be near the victim or the completion of the crime 
(4) Dangerous Proximity 

(a) Favored over physical proximity 

(b) Factors 

(i) How many steps taken 

(ii) How much more action required 

(iii) Why the harm never occurred 

(iv) Amount of harm likely 

(v) Seriousness of prospective acts 

(vi) Appropriateness of law enforcement interference 

(c) Example: People v. Rizzo
(5) Equivocality 

(a) Whether defendant’s actions demonstrate unequivocal intent to commit a crime (See McQuirter v. State, although not the exact approach used, this is what consequences would be like) 
(6) Indispensable element 

(a) Guilty if all indispensable elements are completed

(b) For example, obtaining a murder weapon is an indispensable element of a murder attempt 
(7) Probably Non-Desistance 

(a) Goes beyond the point where a person who wanted to stop would have stopped
(8) Substantial step test strong corroborative of intent (MPC) 

(a) Specifically outlined such as lying in wait and possessing materials designed to commit the crime 

(b) Includes elements of the dangerous proximity test and the unequivocality test 

(c) Example: US v. Jackson 

(i) Drove to bank location with guns, robbery tools, and disguises, and removed license plate, and apprehended by police 
h) Withdrawal 
(1) Common Law approach (Abandonment) 

(a) Voluntarily and completely stops criminal efforts 

(b) Not just to pursue a better opportunity or victim 

(2) MPC Approach (renunciation) 

(a) The defendant must abandon their effort to commit the crime or prevents it from being committed AND

(b) Defendant’s conduct manifests a complete and voluntary renunciation of his criminal purpose 

(c) Must renunciate because of a sincere change of heart, not merely change of circumstance 

i) Impossibility 

(1) General common law rule: factual impossibility is NOT a defense but legal impossibility is a defense 

(a) Factual Impossibility - Not a defense to criminal attempt 

(i) Pickpocket an empty pocket 

(ii) Pulled trigger but misfires 

(iii) Infect another person with a disease they are not infected with 

(iv) Shooting a dead victim 

(b) Legal Impossibility – a full defense to attempt under common law 

(i) True/pure legal impossibility when defendant wants to violate the law but there is no law prohibiting the defendant’s behavior (a lawful act with a guilty conscience) 

(ii) Smoking marijuana when its legal 

(iii) Taking lawful tax deduction believing it is unlawful 

(iv) Having sex with someone the defendant believes is a minor but is in fact legal age of consent

(c) Hybrid impossibility (courts decide whether legal or factual based on whether defendant is deserving of punishment) 

(i) Shooting a corpse the defendant believes is alive 

(ii) Trying to hunt deer out of season when it is still hunting season 

(iii) Offering a bribe to a person who turns out not to be a juror. 
(2) Model Penal Code approach 

(a) No defense to impossibility 

(b) Guilty of attempt if defendant purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believed them to be 

(c) Pure legal impossibility cases are still dismissed as well as hybrid cases with very little danger of harm
B. Complicity/Accomplice Liability 

C. Conspiracy 
