CONTRACTS OUTLINE

Introduction
· Theories of Contract Law
· Standard (Old)
· Formalism: Law = science

· Apply black letter rules for correct result

· “Williamsonian” period, aka “classical” contract law

· OG restatements reflect this

· Langdell: “case” method to derive rules

· Legal Realism: rejects black letter approach (1920s) 

· Laws are not neutral; Llewellyn was principal drafter of UCC

· All policy making à requires situation sense (lawmaking includes judicial) 

· Take into account facts, real world, look beyond just the law

· Contemporary
· Law and Economics: DOMINENT THEORY (free market & exchange) 

· Normative claim: this is what the law should be 

· Should promote economic efficiency (optimal allocation of resources in society) 

· Inefficiency = misallocation of resources without regard to distribution (efficiency maxim; make the size of the pie bigger) 

· Best allocation: engage in mutually beneficial exchange (without regard for how the pie is cut)

· Kaplow & Sharell: fairness & welfare

· Solve distribution concern via tax transfers 

· Protect property rights & get out of the way!

· Minimize distortion in allocation by taxing 

· Every area of law should disregard distribution when creating law, should focus on efficiency (if you don’t like distribution, turn to taxing)

· Welfare = optimal allocation (gov stay out) + multiple points to strive efficiency at different distribution 

· Assumes perfect market, assumes markets are free

· Moral: fairness + morality + consent

· Eisenberg on past performance: we do not need to uphold donative promises unless there are reliance 

· Promise w/ big reward, they probably meant it (even without consideration)

· Post plowman: the making of a promise creates moral obligation that law should enforce (even if economically unbeneficial)

· PE can address moral/fairness concerns

BQ1-What law applies?
· GOODS = UCC ARTICLE 2 W/CL & RST GAP FILLERS
· For the sale of movable, tangible goods

· 2-105 = “goods” not money, real property, services, or intangible rights

· 2-106 = “sale of goods” unclear for IP, does not apply to leases/gifts
· SERVICES/OTHER = CL & RST

· COMBINATION?

· Majority: Predominant Purpose Test 
· Princess Cruises Inc v General Electric OR Festival Foods Case
· Language of the K

· Nature of supplier’s business

· Intrinsic worth of the materials/services

· Minority: Gravamen of the Complaint
BQ2-Is there an enforceable agreement

· Are the requirements met? Mutual Assent (offer, acceptance, and revocation) + Consideration (BFE)
· Mutual Assent (Offer + Acceptance)
· An agreement is a manifestation of mutual assent on the part of two or more persons. 

· A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances

· OFFER:
· Intention to be Bound

· Ray v. Eurice: case where the guys didn’t read the contract… not an excuse! Duty to read

· objective approach applies to manifestation of assent

· Would a reasonable person conclude a contract was formed? YES!

· Signing is an affirmative act of intent to be bound

· They had a duty to read the contract before signing 

· Offer & Acceptance (Promise or Performance)
· Preliminary Negotiations vs. Offer (if it’s not an offer, its preliminary negotiations) -- “Invitation to make an offer”

· Rst §24: Offer = one says I assent; will you assent? Invites acceptance w/o more

· Rst §26: Not an offer = the one getting info knows or should have known more is needed for official offer

· Advertisements are generally NOT offers 

· Exceptions: “first come, first serve” / “bait & switch” 

· Acceptance
· Acceptance of an offer is a manifestation of the offeree’s assent to the terms of the offer. 

· A reply to an offer which purports to accept it but is
conditional on the offeror’s assent to any terms that vary
from the offer is a C/O, not an acceptance

· The offeror is the “master of the offer” and can specify the
way in which the offer must be accepted

· Mirror Image Acceptance Rule
· To accept, you must accept the terms

· Counter – terminates power of acceptance

· Ex: Normile v. Miller 

· Rst §50: manifestation of the offeree’s assent to the terms of the offer

· Conditional acceptance = counteroffer 

· Offeror = master of the offer 

· Rst §32: contract can be accepted by promise or performance
· Unless unambiguously says performance only! 

· Ex: when performance is speculative (Cook v. Coldwater) don’t know who will perform, promise means nothing

· Bonuses or reward

· Bilateral (exchange of promises/obligations by both sides)

· If Offer can be accepted by either promise or performance, BEGINNING performance is an Acceptance and operates as a promise to complete performance. 

· Offeree beginning performance is Acceptance by performance.

· Offeree also is deemed to make a promise to complete performance.

· K is formed when Offeree steps onto the bridge (or substantially performs under rule in the Cook case).

· Both parties have a duty to perform

· Offeree is in breach if Offeree abandons performance prior
to completion.

· Lonergan v. Scholnick: Joshua tree land ad case…

· Offer, Rejection, Counter Offer = effective upon receipt

· General rule: Acceptance effective at dispatch 

· Exception: If “option” applies, acceptance effective on receipt (protection, only keeps from revoking offer... mini contract inside main contract)

· Separate consideration needed 

· Mailbox Rule: 
· If send rejection then acceptance = first arrival is effective

· If acceptance then rejection = acceptance unless rejection arrives first and offeror detrimentally relies on rejection 

· Normile v. Miller: “you snooze, you lose” house case 

· Counter offer is NOT an acceptance, and offers are generally revocable 

· Unilateral (Performance only)

· If Offer can be accepted only by performance, only COMPLETE performance is an Acceptance

· Common Law: revocable until complete performance

· Offeree beginning to perform makes offer irrevocable (Offeror can’t revoke).

· Offeree beginning performance is not Acceptance by Offeree.

· Offeree completing performance is Acceptance.

· No K formation and neither party has a duty to perform until/unless Offeree completes performance.

· Offeree can abandon performance prior to completion

· Cook v. Coldwell: Real estate bonus case

· “Substantial performance” makes offer irrevocable 

· Complete performance = acceptance (hitting target AND staying until the end of the year)

· CAVEAT TO CL 
· Sateriale v. R.J. Reynolds Tobacco Co.: cigarette note rewards program case… unilateral offer?

· General Rule: ads are not offers

· Exception: if advertisement offers reward/redemption 

· Invited performance w/o further communication

· Was it revocable? Did not reserve right to terminate at any time 

· Termination/ Revocation (THREE APPROACHES)
· CL “Free-Revocability” Rule
· Offeror can revoke until Oferee accepts by completing performance.

· Rst Rules
· Unless offer is unambiguous, Of’ee can choose how to accept; Of’ee beginning performance = acceptance & promise to
complete performance.

·  If offer can only be accepted by performance, Of’ee beginning
performance makes offer irrevocable but is not an acceptance;
complete performance = acceptance.

· “Until-Substantial-Performance Revocability” Rule (COOK RULE)
· O’or can revoke until O’ee “has made substantial performance.” Cook case.

·  O’or can explicitly reserve the unrestricted right to revoke. RJR
C-Note case.

·  Even if Of’or reserved the unrestricted right to revoke, did
Offeror waive that right? RJR C-Note case.

· Rst §36: Offer can be terminated by:

· Rejection or Counter by Offeree 

· Lapse in Time

· Revocation by the Offeror

· Death or incapacity of the offeror before acceptance

· Indirect communication of Offeror’s revocation from a credible source 

· Postponed Bargaining: “Agreement to Agree” 
· Doctrine of indefiniteness 
· At CL, parties had to agree on all material terms for a court to enforce

· “Incomplete Bargaining” creates recurring problems in two contexts:

· 1. Agreement to Agree: Parties have agreed on some terms, but have specified one or more terms that are left open for future negotiation

· Walker v. Keith: 10 year lease case… agreed to agree on rent, court said ambiguous NOT an enforceable agreement

· Court says it is not their job to negotiate for parties

· Here, rule was that it was too indefinite, no agreement 

· Split of authority: Moving more towards UCC… allows for courts to fill in

· UCC: qEven though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy

· 2. Formal Contract Contemplated: Parties have agreed on the major terms of the agreement, but have not completed the process of executing a formal written agreement

· Quake Construction, Inc v. American Airlines: Contractor case where they invited to bid, bid, accepted bid orally, gave letter of intent (with cancelation clause if no agreement on terms), then terminated  enforceable contract? 

· Letter of Intent = ambiguous (but in unambiguous then shows intent to be bound and is enforceable) 

· Consideration
· Overview: 

· Factual question: whether parties intended to be bound

· Courts can fill in the missing terms, in some cases, the courts says “not our problem!”

· There is the “benefit/detriment test” but not a great test, instead, use BFE (bargain for exchange / quid-quo-pro) 

· Function of legal formalities: 

· Evidentiary Function: provide evidence of a contract in controversy 

· Cautionary Function: Encourage deliberation (makes it a big deal)

· Channeling Function: Mark or signalize enforceable promise, facilitation of judicial diagnosis

· Benefit-Detriment Test
· Rule: Consideration = benefit to the promisor OR detriment to the Promisee

· Detriment: Promisee does or promises to do something that they were under no prior legal duty to do

· Benefit: promisor obtains or is promised something to which promisor had no prior legal right

· Hammer v. Sidway: promises uncle to refrain from drinking/smoking/swearing/gambling until 21 à $5,000… he does it and then uncle holds money, dies, does the estate have to pay?

· Yes, consideration because detriment (forfeited the legal right to do things he was allowed to do)

· “Bargain For Exchange Test” à “This for that” 

· Rule: Reciprocal conventional inducement (this for that)

· 1) To constitute consideration, a performance or return promise must be bargained for

· 2) Performance/return promise is bargained for if it is:
sought by the promisor in exchange for his promise &
given by the promisee in exchange for that promise

· Penny Supply v. American Ash: Weird free asphalt material that ended up being shitty case… contractor wants to recover price of clean up, American ash says it was a conditional gift!

· Court says there was BFE because Penny accepted to take the AggRite, not to dispose of it, and American Ash gained not having to dispose of it otherwise

· Promise vs. Conditional Gift
· Enforceable promise comes with consideration

· Unenforceable conditional Gift = Williston’s Tramp Ex

· Adequacy of Consideration
· 1) Sham/nominal
· Rst. 71/72: False Recital = BAD (disparity of value is not enough, but among other factors)

· Donative Promise= No Contract (no BFE!)

· Dougherty v. Salt: Promissory note to give money to nephew (with recital of nominal consideration) even though the kid didn’t do anything 

· General Rule: promise to make a future gift is not enforceable 

· Even though consideration creates “rebuttable presumption” still have to look at the facts

· 2) Past performance
· Past performance cannot be used to induce present promise (because no exchange)

· Plowman v. Indian Refining Co. : pension case where old employees had to be let go and given promise that they’d be paid because they were such great workers in the past

· Even though morally they wanted to help, no exchange so no consideration!

· 3) Pre-existing Duty
· Performance of or promise to performa a pre-existing duty is not consideration

· Can’t modify the contract without new consideration

· Ex: cab driver pulls over halfway through the ride and changes fair, not enforceable 

· 4) Grossly inadequate/shocking
· Dohrmann v. Swaney: Adult adoption case where the guy said he’d give his kids the old lady’s name so she’d leave him $$ & her apartment 

· So shocking… can’t in good conscious call it consideration

· 5) Illusory
· Promise in form that in substance requires nothing of promisor

· Party can make illusory promises but then fully perform (acceptance by performance)

· Implied duty of good faith often converts an otherwise illusory promise into consideration

· Dohrmann v. Swaney applies here too

· Marshall Durbin Food Corp v. Baker: Top exec made deal to stay on board during hard times but would trigger 5yr salary… but was on employment at will

· Company argued no consideration because promise to keep working was illusory (employment at will)

· Baker’s PROMISE was illusory, but Promisor who makes an illusory promise can accept offer by performance and Baker accepted by performance by continuing to work at MDF.

· MDF’s promise was not illusory: MDF could have terminated Baker at any time, but while Baker worked at MDF the Ag. was in effect & the payment was “triggered, so Agreement is enforceable.

· Also consideration for MDF’s promise b/c Baker provi

· Satisfaction Clauses: conditional on being satisfied (can be subjective), but has to be reasonable 

· Outputs & Requirement Contracts (UCC 2-306(1)): provision of goods

· Qualifying term = seller’s output OR buyer’s requirements

· “we will sell all output to you or we will buy all of ___ from you”

· Exclusive Dealing Contracts (UCC 2-306(2)): exclusive dealing in a certain good – have to be honest! 

· Contract Formation under UCC
· Overview: 

· Model statute

· UCC Article 1: General Provisions and Definition

· UCC Article 2 (Sale of Goods)

· “sale”: passing ownership from seller to buyer (exchange)

· “goods”: all things, movable, tangible 

· Includes manufactured goods, livestock, growing crops

· Does NOT include money, real property, services, intangible rights, gifts 

· UCC Contract Formation Rules:
· §2-204: Formation in General

· (1) Contract act can be made in any manner sufficient to show agreement (even conduct) that shows both parties recognize existence of contract

· (2) Agreement = contract for sale possible even if the moment of its making is undetermined

· (3) Terms can be left open (does NOT fail for indefiniteness if)

· Parties intent to make contract

· Reasonable certain basis for remedies

· NOTE: Mirror Image Rule Applies!!!
· §2-205: “Firm Offers” (Option Contracts in CL/Rst.)

· No Consideration Requirement

· Cannot be revoked during the time allotted

· Requirements

· Offer comes from “merchant”

· Merchant: deals in goods of the kind involved OR holds himself as having knowledge or skill with respect to goods/practice (plumber/mechanic)

· Signed writing giving assurance that offer will be held open

· SOMETIMES: if form is delivered to offeror, must be signed 

· Limits to Form Offers

· MAXIMUM 3 months (unless renewed or consideration is given)

· If no time stated: reasonable but it depends 

· §2-206: Offer & Acceptance in Contract Formation 

· 1) Unless otherwise unambiguously shown by language or circumstances:

· a) offer invites acceptance in any manner & by any medium reasonable to the circumstance

· Loose, liberal standard to acceptance

· Order or offer to buy goods for shipment = inviting acceptance either [promise to ship] or [shipment]

· 2) Notification

· Either accept by promise or send notification of shipment

· NOTE: Mirror Image Rule Applies!!!
· Acceptance Varying Offer
· Overview

· To replace mirror image & last shot rule --> allowed different/ additional terms 

· §2-207: Additional Terms (Acceptance Varying Offer)

· 2-207(1) negotiate dickered terms... a definite expression of acceptance or written confirmation is an acceptance

· UNLESS CLAUSE: not acceptance if expressly made conditional on assent to the additional or different terms (“subject to”) = COUNTER 

· Buyer – offer (Purchase Order)

· Dickered terms + other terms

· Seller – purported acceptance (Acknowledgement Form)

· Dickered terms match PO, other terms differ

· 2-207(2) Parties perform: seller ships/ buyer accepts goods

· The additional terms are to be construed as proposals for addition to the contract

· Between merchants, such terms become part of the contract unless

· Offer expressly limits acceptance to the terms of the offer 

· Before varied terms 

· Materially Alter
· Ex: negating standard warranties, clauses complaint window unreasonably short, reserving right to cancel in failure to pay on time 

· See: Gottlieb Case 

· Notification of objection to them has been given or is given within a reasonable time 

· After varied terms 

· ISSUES: 

· Is there an enforceable contract? (2-207(1))

· Exchange of writing, OR writing + conduct 

· If YES, what are the terms? (2-207(2))

· 2-207(3)  Formed on conduct, what are the terms? 

· Writing that matched = part of the contract

· All differing terms are tossed 

· Implied terms of UCC apply to fill in the gaps 

· Steps: 
· 1) Is the purported acceptance (acceptance w/ varying terms)
· Acceptance or counteroffer?

· If Acceptance = Based solely on writing? (Exchange of forms)

· 2.207(1) --> TERMS: 2.207(2) 

· Merchant?
· If counteroffer – exchange of writings does NOT = enforceable contract

· Based on writing AND conduct? (last written offer has varying terms and performance?) 

· TERMS: 2.207(3)

· Application of 2-207 to just ONE written confirmation of oral agreement
· Oral offer + oral acceptance =oral contract

· Assume 1 party’s WC follows formation of oral contract:

· If WC is different from OA terms, oral agreement controls (different terms not part of contract)

· If WC adds terms…

· If between merchants apply 2-207(2)

· If not between merchants, not part of contract 

· Application of 2-207 to BOTH written confirmation of oral agreement
· Oral offer + oral acceptance =oral contract, then both parties exchange writing

· If different terms AND oral agreement was silent on term = knockout rule, fill in with UCC
· COMMON LAW:
· Mirror Image Rule:
· Purported acceptance w/ a term that varies from the offer is a rejection & counteroffer

· Rst moving away from this…towards UCC

· Conditional on diff/add terms = C/O

· Acceptance w/ request for diff/add terms = accept & suggest

· Last Shot Rule:
· Terms of last form sent control the if the counter party

· Explicitly accepts the counteroffer OR

· Implicitly accepts the counteroffer by performing 

· Mixed/Hybrid Transactions
· Both goods & services (ex: car serviced) 

· Majority Test: Predominant Purpose Test
· Is the sale of goods or services the more significant part of the transaction? (if yes, then good = UCC)

· Minority Test: Gravamen of the complain
· What is the plaintiff complaining about? Which component is a tissue

· Jannusch v. Naffziger: Food truck case, oral agreement, paid $10,000 and took the equipment and operated, but not written agreement 

· Is it a UCC contract? Yeah… sale of equipment 

· Is it enforceable? 

· Agreement can be made even if exact moment is undeterminable 

· Essential terms had been agreed upon (missing terms could be filled in)

· Took sufficient steps to show intention to be bound 

· Doesn’t matter that they were unhappy with the results, they can’t just go back on their agreement 

· Princess Cruises, Inc v. General Electric Co. (mixed transaction): ship repair case, princess sends PO, quote sent from GE… some damage done, UCC or no? NOT UCC… apply CL (last shot rule)

· Predominant Purpose Test (Majority)
· The language of the contract 
· The nature of the business of the supplier 
· The intrinsic worth of the materials 
· Minority: Gravamen of the Complaint Test
· Look at the basis of the complaint… is it for goods or services?

· Brown Machine, Inc v. Hercules, Inc : Cool whip case, PO sent from buyer with expressly limited language (no indemnity clause), acknowledgment form sent back w/o unless clause (with indemnity clause), performance, then injury… which terms apply?

· Because no unless clause, the AF was an acceptance… enforceable based solely on writing, 2.207(1) applies

· Merchants: terms become part of K unless there was language saying it had to be their terms!

· Paul Gottlieb & Co v. Alps South Crop. (materially alters): prosthetics fabric case, had limited liability provision, letter sent regarding deficiencies, swapped out fabrics and caused serious trouble for company 

· Does the limited liability apply?
· UCC sale of goods, based on writing, both merchants means Alps had to object to limited liability clause otherwise part of contract

· Burden of proof on party trying to exclude

· Materially Alter? 
· Reasonable merchants would agree because they had dealt together before!

· Substantial economic hardship… Alps never informed Gottlieb of the risk, so not foreseeable! 

· Materially Alter: Proposed alteration in an acceptance is “material” and not part of contract if it would result is “surprise or hardship” to the counterparty

· Surprise: based on reasonable expectations in light of common practice and usage 

· Would a reasonable merchant have consented?

· If a term is widely used, not a surprise! 

· Hardship: unbargained-for burden on the reasonable expectations of the counterparty 

· Examples:

· Negating standard warranties

· Clause requiring 90-100% delivery where usually more leeway

· Reserving Rights to cancel on failure to pay on time

· Complaint window unreasonably short

· Examples of NOT:
· Fixing reasonable time for complain

· Interest on overdue interest

· Limiting remedy in a reasonable manner

· Clause limiting right of rejection for defects within the customary trade tolerance 

· NOTE: Determining if Different Terms are part of Contract

· Analyze different terms the same as additional terms 

· Knockout: toss all different terms

· Either contract will be silent on that term or fill in with UCC

· Literalist: different terms are not part of contract unless counterparty  expressly assents to term

· Electronic & Layered Contracts
· Clickwrap: online shopping, makes you click & accept terms in order to place order or the terms are lined below the “place my order button”

· Two legal functions: ???

· Browsewrap: box pops up “using this website is assenting to terms & conditions” (cookies) but can only access the info if you accept/ don’t leave site 

· Shrinkwrap:  manual & terms/conditions are included inside the sealed wrapping of a product you purchase 

· Approaches
· Majority:
· Seller is the offeror, encloses terms & conditions with product, under 2-204 vendor (as master of the offer) invites acceptance by conduct 

· Buyer is offeree, buyer accepts seller’s offer by NOT returning goods after reasonable opportunity to refuse seller’s terms

· ALL OF SELLER’S TERMS APPLY

· ProCD: buyer was bound by seller’s terms included in packaging of software & later appeared when buyer first used software

· Hill: Buyer “accepts” & is bound by seller’s terms & conditions packed w/ product if:

· Seller giver buyer opportunity to reject seller’s terms & conditions by returning the product and 

· Buyer chooses not to 

· Minority: 
· Formations= views buyer of goods as the offeror & seller as offeree

· Buyer places order & seller accepts payment & either ships or promises to ship (UCC §2.206)

· Terms= 2.207 applies, construing the seller’s terms & conditions as proposals for additional terms 

· Step-Saver: licensing agreement seller affixed to product packaging was a proposal for additional terms that was not binding unless buyer expressly agreed to terms

· Klocek: buyer act of keeping computer past 5 days was insufficient to show buyer agreed  to the seller’s terms & conditions 

· General Background on Clickwrap

· Netscape: guy downloaded software from Netscape’s site (t&c had arbitration clause), site did not require checking “I agree”

· Unable to establish
· Consumer was actually aware of or had reasonably adequate notice of terms & conditions NO ASSENT
· DeFontes v. Dell, Inc.: class action against dell for improperly collecting tax on service contracts, Dell said had to arbitrate because of arbitration clause in t&c

· Dell said by accepting delivery, buyer agreed to t&c (should have returned as rejection)

· Unable to establish: did not make clear that returning = rejection
· Meyer v. Uber: user registering for user account = assenting?

· Offeree must have had either

· Actual notice of terms OR

· Constructive notice of terms 

· Interface design & content would put a reasonably prudent user on notice of terms

· AND must unambiguously manifest assent to terms 

· Ex: clicking register/ blue hyperlink to t&c

· Register has TWO legal functions 1) creates account 2) assents to t&c

· BUT: Cullinane v. Uber/Thorton v Uber: said not clear through design 

· Shows up differently on different devices

· If email confirmation re: updates, have to prove email was received 

· Long v. Provide Commerce, Inc: lime green website page case, no affirmative action required other than using website 

· Not actual or constructive notice!
· Applying Theories to Electronic Contracts
· Law & Economics: does it impede or promote efficiency (free-market exchange)?

· Relational Contract Theory: were the parties engaged in either a discrete transaction or a long-term relationship & should long term relationships affect the outcome?

· Critical Theory: which social groups are benefited/disadvantaged by a supposedly neutral rule

· If yes, then go to b (defenses)
· If no, then go to c (alt. Theory)
· Do any defenses render an otherwise enforceable agreement unenforceable?
Statute of Frauds
· Defenses rendering otherwise enforceable contract unenforceable (affirmative defense) 

· General Rule: oral Ks are enforceable.

· Exceptions: certain types of Ks must be in a writing to be enforceable

· This rule comes from the statute of frauds (SOF); all states have adopted a version.

· The SOF is a DEFENSE against enforcement of a K: it must be pled as an affirmative defense by the defendant

· Purposes
· Evidentiary:  evidence parties truly entered into a contract, lessens the danger of perjured testimony

· Precautionary:  avoid a fraudulent assertion that a contract was entered into when it actually was not

· Cautionary:  to make parties think about legal ramifications
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· Contract within the SoF
· Interest in sale of land/real estate

· One year Rule: Cannot be performed within 1 year of making (regardless of subject matter)… Applies regardless of duration of the performance, if performance cannot be completed within 1 year of making (cannot logically be performed)

· Employment contract w/ 10-year term limit= within SoF

· Employment with lifetime employment = not within SoF

· Concert to play in 2025 = within SoF

· Does it satisfy?
· 1) a writing
· No particular form required

· Can satisfy even if not for the purpose (ex: diary)

· Doesn’t have to be delivered or prepared at time of contract

· Split of Authority
· Crabtree v. Elizabeth Arden Sale Co: employment agreement, worked for a while, got paid and then refused to pay upped salary

· No written agreement, work for 2 years (within SoF)

· Signed letter + payroll card (had period of employment)

· Can piece together multiple writings, related to same transaction, with at least one part signed by party to be charges as long s compilation states essential terms 

· Need to reference other writing specifically 

· 2) “signed” by the party to be charged 

· Person or authorized agent (ex: president of company can bind company under agency law

· Signature: mark or symbol placed by the party on the writing w/ intention of authenticating it (initial, letterhead, logo) 

· Electronic signature operates as signature 

· If K is comprised of multiple parts (split of authority): 

· Most courts require that they all appear to refer to same transaction and at least one part is signed 

· Some courts require that the signed part of the writing specifically refers to the unsigned parts 

· 3) reasonably identifies the subject matter
· 4) Is sufficient to indicate a contract has been made between the parties

· 5) States with reasonable certainty the essential terms of the contract

· Do Any Exceptions Apply?
· Exceptions permit enforcement despite the lack of a sufficient signed writing.

· Rationales for the exceptions:

· Evidentiary: the circumstances tend to show that a K was made, despite the lack of writing.

· Protection of a party who incurred a detriment in justifiable reliance on the contract.

· Part performance or other reliance when transaction involves an interest in land
· Rst §129; A K for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement
· Party seeking enforcement must have “changed position” in reliance on oral K, and the reliance must be reasonable

· Beaver v. Brumlo: work together, agreed to sell land, never wrote contract (mortgage issues), but fully moved mobile home on and lived there for a while… have a falling out, owner tries to say it was a lease, occupant tries to pay FMV but owner says no!

· owner says squatting… no! just has to be reasonable given the circumstances (it is here) and there was major reliance
· It’s ok that there was no specified price because they said “reasonable price” + performance (transfer of possession) 

· Apply specific performance as the remedy

· Most courts limit to situation in which injured party seeks specific performance of oral K

· Unequivocally Referable Test: the acts only make sense if there was a contract

· Promissory estoppel (more general scope but really RARE!)
· Rst §139; A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires. . . . (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

· (a) the availability and adequacy of other remedies, particularly cancellation and restitution;

· (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

· (c) The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

· (d) the reasonableness of the action or forbearance;

· (e) the extent to which the action or forbearance was foreseeable by the promisor. 

· Alaska Dem. Party v. Rice: left job and moved to Alaska in reliance that she had a job, offer was revoked. 

· To win on PE here, need clear evidence of promise with injustice without PE relief 

· Statute of Frauds under UCC
· Within SoF? Sale of movable tangible goods greater than $500

· Does it satisfy?
· a writing 

· Also, the writing must contain the subject matter of the K and a quantity term.

· “A writing is not insufficient because it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in such writing.”

· signed by the party to be charged 

· that is sufficient to indicate that a K for sale has been made between the parties.  

· Exceptions:
· S has begun to make specially manufactured  goods for the B. 

· § 2-201(3)(a): generally a different buyer couldn’t be found

· Payment for goods has been made & accepted, or goods have been delivered & accepted. 

·    
§ 2-201(3)(c); 

· Buffaloe v. Hart: selling tobacco drying barns… delivered check and was in possession of the barn… court says exception to SoF

· Party charged admits “in his pleading, testimony or otherwise in court” that a K was made; § 2-201(3)(b).

· Merchants confirmation exception; § 2-201(2).

· Exception if BOTH parties are merchants. 

· §2-201(2): a writing can be enforced against the party who did not sign it if:

· Both parties are “merchants”;

· Within a reasonable time of making an oral K, one of the parties sends a written confirmation to the other,

· Which is signed by the sender & otherwise satisfies the statute as against the sender (§ 2-201(1));

· The recipient has reason to know its contents; and

· The recipient does not give written notice of objection to it within 10 days of receipt.

· Status defenses
· Infancy Doctrine (Minority)
· General Rule: contracts with minors are voidable

· Under CL/Rst 14: Subject to be disaffirmed by minor either 

· Before attaining majority or

· Within a reasonable period after attaining majority (if not, ratified the K)

· When minor disaffirms, have to return goods

· Recover under Restitution 

· Even if consumed, does not prevent recovery

· Traditional Rule: minor can disaffirm or void the K even if 

· There has been full performance & minor cannot return what was received 

· Minor must return (restore) goods that minor still possesses

· No offset requirement (not required to make restitution for any diminution in value)

· Dodson v. Shrader: boy buys car, then engine blows up, tries to rescind K, car salesman says no… then gets hit again, more damage (car only worth about $500 at this point), the K is rescinded on basis of infancy, does by get all $4,900 he paid back? Does buyer have to setoff loss in value?
· Modern Setoff Rule: Where K is voidable by a minor, the minor can recover the amount actually paid minus set off

· Setoff = reasonable compensation fo r

· Use of, 

· Depreciation, and

· Willful or negligent damage to the good, while in the minor’s possession

· Rule applies where:

· 1) minor has not been overreached in any way

· 2) there is no indue influence

· 3) the K is a fair & reasonable one, and 

· 4) the minor has actually paid money on the purchase price & taken & used the article purchased 

· NOTE: if elements not met, setoff rule does not apply

· Vendor’s ignorance of age is no defense to minor’s disaffirmance

· Minor’s ability to disaffirm may be restricted if the minor engages in tortious conduct (misrepresentation of age) or willful destruction of goods

· Exceptions:
· Necessaries (Reasonable value)

· Recover for counter party based on restitution rather than K formation 

· Required to live: food, clothing, shelter

· Emancipated minors 

· Release Agreements & Settlements
· Pre-injury release agreement re: minors 

· Split of authority, if can disaffirm preinjury agreement signed by parent

· Post-injury on behalf of minor:

· Typically involve the execution of a release of minor’s claims

· Generally require court approval & may not e later disaffirmed 
· Mental Incapacity 

· Rst 15(1): a person incurs only voidable contractual duties by entering in transaction if by reason of mental illness or defect
· Unable to understand in a reasonable manner the nature & consequences
· Unable to act in a reasonable manner in relation to transaction and the other party had reason to know of his condition
· Rst 15(2) Exceptions 
· Where the k is made on fair terms
· Other party is without knowledge of the mental illness 
· the power of avoidance under (1) terminates to the extent that avoidance would be unjust because 
· the K has been partly or fully performed or 
· the circumstances have so changed 
· courts can great relief as justice requires 
· Sparrow v Demonico:  Susan thinks she’s full owner of dead mom’s house, sister says she owns ½ interest (files to claim interest), during mediation Susan was in emotional distress (stopped taking meds, cried, slurring, left early), authorized lawyer to execute settlement, later said unenforceable because Susan lacked mental capacity to K
· Issue: is the settlement agreement unenforceable because of Susan’s incapacity?
· Holding: NO! Evidence was insufficient to prove mental incapacity. 
· Rule: mental capacity can be demonstrated under the older “cognitive test” or newer “volitional test”
· Requires medical evidence or expert testimony 
· Conclusions of judge are insufficient to establish 
· Does not have to be permanent (temporary mental incapacity can suffice) 
· Party seeking to avoid K bears burden (set off required to defense)
· Stricter than minority because higher chance of fraudulent claims to avoid performance
· Party in good faith mistake their own emotional distress while age is objective 
· Critique: mental illness is widespread and hard to detect…. How then can you enter valid K?
· Rst 13: legal incompetent person (guardian/ conservator) lacks capacity to contract
· Rst 16: k= voidable if party has reason to know, due to intoxication, unable to understand transaction or act in reasonable manner 
· Comparing Infancy & Mental Incapacity

· Minor generally can disaffirm even if restoration cannot be made but MI requires restoration to other party unless special circumstances 
· Rational for general setoff requirement: 
· Varying degrees of mental incompetence
· Mental incompetence may be less complete incapacity than infancy 
· Bargaining misconduct
· Duress

· Rst 174 Physical compulsion: If party enters into a K only because she has been compelled by physical force = VOID
· Ex: “sign or I’ll shoot you” 
· Improper Threat
· APPROACH 1: Rst 175: If party enters into a K (or modification) because
· 1) because of improper threat
· 2) that leaves victim without reasonable alternative
· 3) K= VOIDALBE (binding unless disaffirmed can be expressly or implicitly ratified) 
· APPROACH 2: Economic Duress (often modification made here)
· Totem Marine Tug v. Alyeska Pipeline: Tug gets fucked, way more material than anticipated, unorganized, causing severe delays (Weight of boat increased = slower, Need another tug, Get to CA, Alyeska insists they dock in Long Beach to reload à void totem’s insurance, Hurricane, Couldn’t get through canal)… Alyskea terminates K, sends invoice, Totum couldn’t pay without going bankrupt è SETTLE 
· Elements Test:
· 1) Wrongful/improper threat
· Rst answer depends on whether the terms were “fair” or “unfair”
· Rst 176(1) Improper threat (Regardless of whether terms are fair or unfair) when crime, tort, embezzlement, threaten criminal prosecution
· Ex: Wants to modify k, threatened to sue à warranty in bad faith 
· Ex: A wants to buy B’s car for a fair price, but B refuses to sell it. A credibly threatens to poison B’s husband unless she agrees to sell the car to him. B agrees to sell her car to A. B can disaffirm the K based on duress, for A has threatened her w/ a criminal act.

· p
· The threatened act would harm the recipient & not significantly benefit the threatening party
· Ex: make affair public unless change price to insanely low, 
· Prior dealing bt parties are significantly increased the effectiveness of the threat OR
· reliable farmer charging more when baker needs berries in big order 
· The threatened action is a use of power for illegitimate ends
· Are considered less bad than 176(1) conduct, so terms really have to show unfair 
· 2) Lack of reasonable alternative 
· Rst 175 comment B: 
· alt sources of goods, services
· whether there’s a threat to withhold such goods

· Toleration if the threat involves on a minor inconvenience 
· Financial distress from no alt:

· Majority: FD is not lack of RA unless defendant CAUSED the FD

· Minority: taking advantage of FD is enough 

· 3) Actual Inducement of K by the Threat

· Rst 175, Comment C: improper threat incudes the threated party to manifest assent

· Threat must substantially contribute to manifestation of assent

· Standard is SUBJECTIVE 

· Consider all circumstances (age, BG, relationship
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· Undue influence

· Abuse of power… VOIDABLEà Rst 177: 

· 1) UI is unfair persuasion of a party 

· Who is under the domination of the party exercising the persuasion (weak, infirm, aged) OR

· Who by virtue of the relation between them is justified in assuming that the person will not act in a manor 

· 2) If a party’s manifestation of assent is induced by undue influence by the other party, K is voidable by the victim 

· parent/child ​
· lawyer/client​
· clergyman/parishioner ​
· physician/patient ​
· nurse/elderly patient​
· Common features of a K entered into by unfair persuasion are: 
· an unfair exchange, ​
· unusual circumstances (time and/or place), ​
· unavailability of independent advice given to the victim, ​
· lack of time for reflection by victim, ​
· a high degree of susceptibility to persuasion exhibited by the victim.​
· Odorizzi v. Bloomfield School District: school teacher charged with engaging in homosexual activities, released from bail, district superintendent came to home and told him if he didn’t resign they would publicize it (told him would lead to extreme embarrassment and humiliation)… after 40 hours of being held 
· Unusual/ inappropriate time & place  à 10 pm at his home

· Insistent demand to sign at once

· Extreme emphasis on consequences if delay à catastrophic humiliation

· Ganged up on him

· Didn’t let him get an attorney/ 3rd party present 
· Rule: Where a dominant party to a transaction uses excessive pressure to persuade a party whose weakened mental state makes him especially susceptible to persuasion, the weaker party may rescind the agreement as obtained by undue influence.

· Misrepresentation (false assertion of fact) 
· Cause of action = K = remedy (recission of the K) and requires injured party to return what they received per the K
· Fraud
· In the execution = VOID

· Other misrepresentations = VOIDABLE

· The plaintiff must show that the defendant

· 1) Knowingly made one or more false material representations
· 2) With the intent to deceive & defraud the plaintiff (subjective à hard to establish)
· 3) that the representation caused plaintiff to enter in K, and

· 4) the plaintiff was damaged as a result 

· Rst 159: Misrepresentation = false assertion of fact

· Rst 164(1): A K is VOIDABLE by a party if that party’s manifestation of assent is induced by 

· Fraudulent misrepresentation - Rst 162(1) à A misrepresentation is fraudulent if the maker ​
· INTENDS his assertion to induce a party to manifest his assent, and  ​
· knows it is false, or knows that they don’t know if its true or false (lacks confidence) 
· A material misrepresentation - Rst 162(2) "A misrepresentation is MATERIAL 

· if it would be likely to induce a reasonable person to manifest his assent (objective), or 

· if the maker knows that it would be likely to induce the recipient to do so." (subjective)
· Justifiable Inducement: misrepresentation has to have motivated victim to enter agreement or if it was unreasonable that they relied 
· Opinions: liability? 

· Classical rule: statement of opinion is not fraud (puffery is expected) 

· Rst 159, comment d rule: if person giving statement misrepresents his state of mind, then yes misrepresentation of fact 

· Rst 168(2): opinion = implied representation that person giving opinion knows enough to render opinion and doesn’t know anything that would make it false
· Rst 169: A statement of OPINION may also be actionable if the one giving the opinion: 

· 1) stands in a relationship of trust or confidence to the recipient (i.e., is a "fiduciary"), 

· 2) is an expert on matters re: the opinion, or 

· 3) renders the opinion to one who, because of age or other factors, is particularly susceptible to misrepresentation.
· Syester v. Banta: dance studio class, 67 yr old bought $30,000 worth of classes on instructors giving fake awards, told her she could be a pro, flirting with her, and listening in on classes to figure out how to manipulate her… fire her fave instructor, she quits, sues, then rehire, and she drops suit
· Release is signed for $6k, 2nd release for $4k, never paid (P signed, D didn’t) 
· Misrepresentation!!!!! 
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· Nondisclosure/Silence: General rule = silence is not an assertion of fact
· Rst 161: non discloser of a fact = assertion that the fact does not exist where: 

· A) Non-disclosing party knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.
· Ex: Tell potential buyer no termites, never had them, then realize YES à have to disclose!

· Silence once previous statement proven false = non-disclosure
· B) Non-disclosing party knows that ​disclosure of the fact would correct a mistake ​of the other party as to a basic assumption ​on which that party is making the contract ​and if non-disclosure of the fact amounts to a ​failure to act in good faith and in accordance ​with reasonable standards of fair dealing.​
· Ex: Put in cheap, ugly new flooring (not real wood), someone comes through, thinks its super expensive wood (basic assumption) à YES have to disclose!

· Silence in not correcting incorrect basic assumption = non-disclosure
· C) Non-disclosing party knows that disclosure of the fact would correct a ​mistake of the other party as to the ​contents or effect of a writing, ​evidencing or embodying an agreement in whole or in part.​
· Micro à writing refers to vinyl floors, verbally say wood

· Macro à FRAUD IN FACTUM à signing document they think is something else 
· D) The other party is entitled ​to know the fact because of a ​relation of trust and confidence ​between them.​
· Ex: real estate agent/client 
· RST 161: Good faith and fair dealing 

· Non specific & fact dependent 

· Factors

· Whether info should be treated as the property of the party who possesses it (incurred costs & effort in acquiring it)

· Whether the info is readily available on diligent inquiry 

· Hill v. Jones: land sale agreement , required sellers to pa for termite inspection saying no infestation, buyer thought they saw termites, seller assured no, report said no termites, move in and then termites… turns out several termite infestations that they seller never disclosed 
· Issue: whether there was a duty to disclose seller’s knowledge of terminate infestation 

· Classical Rule: non-disclose of material info does NOT make a K voidable 

· Modern Rule (Rst 161): non-disclosure or concealment can be a ‘misrepresentation’ (strong trend!! Rst/CL)

· Rst 166: Misrepresentation of writing justified REFORMAITON (Court can amend) 

· Park 100 Investors v. Kartes: bride’s parents thought they were signing lease, was a personal guarantee of business’ lease (given while kartes were going to daughter’s rehearsal dinner) 

· Fraud in the execution = VOID
· Unconscionability 
· Another partial defense (typically includes bargaining misconduct but different because has 2 elements (NEED BOTH à sliding scale)
· Procedural:  adhesion + oppression & surprise 
· Lack of choice by one party or

· Defect in the bargaining process (quasi-fraud/ quasi-duress)

· Substantive: harsh, unfair, one-sided outcome
· Unfairness of the result 

· Shock the conscience 

· Remedies: 

· Strike/delete bad terms

· Alter term (reformation) to eliminate bad nature 

· Deem whole k unenforceable

· UCC 2-302
· 1) If the court as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made ​
· the court may refuse to enforce the contract, or ​
· it may enforce the remainder of the contract without the unconscionable clause, or ​
· it may so limit the application of any unconscionable clause as to avoid any unconscionable result.​
· 2) if unconscionable, parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.​
· Comment 1: Test = in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract…. prevention of oppression and unfair surprise …. and not of disturbance of allocation of risks because of superior bargaining power
· Rst 208: "If a K or term thereof is unconscionable at the time the K is made a court may 

· refuse to enforce the K, or 

· enforce the remainder of the K without the unconscionable term, or 

· so limit the application of any unconscionable term as to avoid any unconscionable result."
· Rst 208 Comment D: not just unequal bargaining power, but pross inequality, elements of deception or compulsion, or weaker party had no 

· meaning choice, alternative, or did not assent to unfair terms 
· Williams v. Walker-Thomas Furniture Co: doctrine first adopted here… lease to buy (add on clause, never payoff fully), can repossess everything if default (economic backing; items are used @ point of default & likely won’t recover much, or low income areas will seize to exist in those areas à no security!)… Williams defaults, walker attempts to repossess all previous purchases
· Lower court said lacked the power, but no rule exists to deny enforcement (condemn practice)

· On appeal, CL adopt doctrine on persuasive authority of UCC 

· Dissent: let congress deal with it! 

· Higgins v. Superior Court: homeless orphans on extreme home makeover show case 

· Huge disparity in education, pressure, surprise, adhesion
· Extremely shocking price term enough?

· Some courts say yes

· Sometimes one element

· Statutes for situations where it’s common 

· Note on Arbitration: 

· Traditionally against it, now courts more open to it

· Public policy 

· Illegal Ks & Ks with Illegal Terms​
· An illegal K or K with an illegal term is unenforceable, even if the parties entered into the K voluntarily and there was no bargaining misconduct.​
a. Examples:​
· K for murder for hire​
· K to buy goods in exchange for normal price + illegal bribe​
· In pari delicto rule​
· Where the parties are equally culpable, courts leave the parties where they are.  ​
· A court can take into account the relative fault of the parties and the public interest.  ​
· Usually courts refuse to grant the remedy of restitution.
· Ks that are contrary to Public Policy​
· Courts also have discretion to refuse to enforce Ks or K terms that are contrary to public policy.​
· Courts are cautious about exercising this discretion and generally rely on a statute or precedent to establish the public policy.  
· Ex:

· A disclaimer for gross negligence in releases

· A restrictive covenant not to compete

· Historically don’t like to restrict trade 

· If reasonable, some states enforce noncompete agreements (especially in regulated trades like law and medicine)

· CA general prohibits non-competes with exceptions 

· Exceptions: 
· Selling the goodwill of a business;​
· Selling all shares in a corporation;​
· Selling all or substantially all of the operating assets and goodwill of a business, or​
· Upon a partner dissolving or withdrawing from a partnership.​
· Proposed FTC rule: generally prohibit noncompete for employers

· Sometimes, surrogate parenting Ks 
· Mistake 
· Rst 151: A belief that is not in accord with the facts

· An error of fact about a thing or event

· That had actually occurred or existed at the time the K was entered into AND

· Can be ascertained by objective evidence

· NOT mistake

· A misunderstanding about meaning (generally an interpretation issue)

· Chicken case

· An incorrect prediction of future events 

· An error in judgment

· A deal that turns out to lose $$ 

· Remedies generally = rescission (sometimes will reform instead) 
· Classifying Mistake

· Mutual Mistake

· Both parties are mistaken about a shared basic assumption upon which they base their bargain

· Rst 152 lays out rules seen in chart à VOIDABLE
· Lenawee Cty Board of Health v. Messerly: seller did not disclose that he replaced septic tank with tiny one without permit that was against health code, buyers rarely visited land but had no issues, sold property again, huge sewage leak, land was condemned by county à sought rescission of land sale for second sale 
· Rule: Rescission is appropriate when the mistaken belief relates to a basic assumption of the parties upon which the K is made and which materially affects the agreed performances, but rescission is not available to relieve a party who has assumed the risk of loss in connection w/ mistake.

· HERE: Mutual mistake but allocate risk of loss to the purchasers based on as is clause 

· Unilateral Mistake

· One party has made a mistake about a basic assumption upon which she bases her bargain

· Rst 153 lays out rule seen in chart à VOIDABLE
· BMW Financial Services v. Deloach: default on car payments, car repossessed, saw odometer had been tampered with (illegal)…  “mistakenly” sent past due balance to collection agency while still in litigation; Deloach made K w/agency if paid x amount would complete release of claims; BMW learned of K and tried to repudiate it
· Donovan elements to show mistake of fact: 
· The party seeking rescission made a mistake regarding a basic assumption of the K;​
a. BMW made mistake in settling in collections
· the mistake has a material fact upon the agreed exchange… that is adverse to the mistaken party;​
a. yes loss… but loss is routine in settlement Ks 
· the mistaken party does not bear the risk of the mistake; and​
· the effect of the mistake is such that enforcement of the contract would be unconscionable​
a. Goal of litigation was to penalize tampered not benefit dealership, maybe BMW should be more careful about sending people to collections 
· Difference there was that the mistake was made in good faith, defendant did not bear the risk (third party newspaper fucked up the ad price), and enforcement would be erroneous because price would be unconscionable à HERE BMW FUCKED UP
· Nauga Inc v. Westel (Note case): Release for renewed agreement had $250,000 settlement while they had pending litigation)
· Court says ok, maybe harsh but not mistake
· Dissent says bad faith 
· Other tests/notes:
· Palpable/ too good to be true
· Unconscionable here: severe enough to cause substantial loss
· Absence of ordinary negligence is not required à parties have to act in good faith! 
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· Rst 154: when a party bears the risk of mistake

· (a) the risk is allocated to him by agreement of the parties, or ​
· (b) he is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or ​
· (c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. ​
· Can the party recover under an alternative theory
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· Promissory Estoppel
· Overview

· Requires a promise (manifestation of intention to act or refrain from acting in a particular way)

· If contract = unenforceable due to technical defect, try to enforce via equitable doctrine – PE

· Specific function of Promissory Estoppel varies based on the context 
· No (or nominal) consideration is given for promise

· RULE: Pre-acceptance reliance (Rst §90)
· Need a promise

· Promisee's reliance on the promise = reasonably foreseeable by promisor

· Actual detrimental reliance by Promisee on promise AND

· Injustice can be avoided only by enforcement of the promise 

· Context of enforcing option K - Rst §87 (1) & (2)

· Familial Setting (started here... equitable doctrine where the promissory gift was not enforceable... no consideration) 

· Kirksey v. Kirksey: brother-in-law tells woman + kids to pack up and he’ll give them land… she does & after 2 yrs he kicks her out

· Majority says gratuitous promise, can be revoked… WRONG

· Better approach è Dissent: loss & inconvenience = reliance = PE
· Harvey v. Dow: express vs implied (conduct base) promise case 

· Parents promise to convey (implied): help get permit, allow mobile home, tried ot take home quity line, helped build house

· Reliance: reliance on affirmative actions was eminently foreseeable & reasonable 

· Actual Detriment = $200,000 spent 

· Injustice only fixed by enforcement = let her keep the land 

· Commercial Setting
· Katz v. Danny Dare, Inc: employee couldn’t work after injury, boss tried to get him to retire and take pension, accepts, then refuse to pay

· YES PE, hit 4 elements

· Other cases of retirement + pension = PE
· Vastoler: accepted a promotion, but didn’t want it, took pension, wants to recover under PE (even though financially better, job obligations changed so still detrimental reliance

· Hayes: retire, company says they’ll “take care of him,” paid pension for 4yrs, stopped, could not recover because retirement was not reliant on pension = gratuitous 
· Remedies Rst §90
· Promise binding under this is full contract & full scale enforcement by normal remedies = appropriate 

· Some factors on relief as character & extent of remedies may be limited to:

· To restitution

· To damages

· Specific relief measured by the extend of the Promisee's reliance rather than by terms 

· Limits on Revocation (Situations in which an offer may be irrevocable) 

· Contract offer that can be accepted only performance + part performance (Rst/ Cook)

· UCC 2-205 Merchant’s firm offer
· AKA UCC Option contracts (more flexible, no consideration needed)

· 1) Offer has to come from merchant 2)signed writing 3) giving assurance that offer will be kept open 

· Max 3 months unless renewed 

· Option Contracts
· Berryman v. Kmoch: option contract for sale of farm land (consideration never paid), seller revokes offer… pre-acceptance reliance? NO
· Court says time & money spent looking for financiers was not reliance because the seller didn’t negotiate that with the seller 

· Rst 87 (2)
· Offer is binding as an option, to the extent necessary to avoid injustice if: 

· Offeror made an offer; 

· Offeree’s pre-acceptance reliance on offer was reasonably foreseeable by Offeror; and 

· There was action or forbearance by Offeree.

· Irrevocable via Offeree reliance on an Unaccepted Offer 
· James Baird Co v. Gimbel Bros, Inc
· Minority: Sub’s offer was revocable despite general’s use of sub’s bid, sub’s offer was revoked before acceptance, no enforceable contract

· Drennan v. Star Paving Co.
· Majority: General’s use of sub’s offer/bid makes sub’s offer/bid irrevocable until general is or is not awarded project bid 

· Using the sub’s bid does not mean acceptance, just makes offer irrevocable 
· Limitations:
· If bid expressly stated or clearly implied that it as revocable at ay time before acceptance (unambiguous)

· Inequitable conduct by the offeree

· General bid shopping/chopping

· Unclean hands

· If the offeror made anoa fide mistake and offeree knew or should have known about the mistake

· Too good to be true 

· Pop’s Cones, Inc v. Resorts International Hotel, Inc: ice cream shop closes location on reliance that hotel will furnish new location, deal falls through, couldn’t reopen for 18 months

· Promise? No official promise, resort said they’d replace old location though

· Reliance? Yes, closed other location (hotel reasonably knew because they told them to close)

· Actual detriment? Yes, lost space, business, had to find new 

· Injustice only fixed via PE? They weren’t trying to recover increased/expected revenue just LOST damages so YES

· Well argued on this point, only backward-looking damages saved them here 
· Pop’s Cones’ Reliance Damages 

· (aka “out-of-pocket” costs) include:

· Costs of vacating Margate;

· Storage costs;

· Costs of designing Resorts store; and

· “Opportunity Costs”: 

· Profits lost on Margate store

· Restitution/ Unjust Enrichment
· Elements:
· Plaintiff conferred benefit on the defendant

· Defendant had knowledge of benefit

· Defendant has accept/retains the benefit

· Circumstances make it so it would be unfair for the defendant to retain the benefit without paying fair value for it 

· NOT good Samaritan

· NOT Offious Intermeddler

· Credit Bureau v. Pelo: involuntarily committed to hospital for mental illness, doesn’t want to pay, says he didn’t consent

· Still has to pay! 
· Didn’t consent to contract (so duress/mental illness defense don’t work) but the hospital can recover under unjust enrichment 

· Rst 116: A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if:

· he acted inofficiously and with intent to charge therefor, and

· the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

· the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

· it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial. 

· Rst 3d §20: Protection of Another’s Life or Heath

· (1) A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.

· (2) Unjust enrichment under this section is measured by a reasonable charge for the services in question.”

· Rst 3d §21: Protection of another’s property 

· “Protection of Another’s Life or Health
· (1)
A person who performs, supplies, or obtains professional services required for the protection of another’s life or health is entitled to restitution from the other as necessary to prevent unjust enrichment, if the circumstances justify the decision to intervene without request.

· (2)
Unjust enrichment under this section is measured by a reasonable charge for the services in question.”

· Commerce Partnership v. Equity: commerce (owner) hired & paid general contractor who hired subcontractor, sub performed, did not receive payment because general went bankrupt 
· RULE: subcontractor can recover from project owner only if 

· The owner did not dispersed funds to general contractor

· Already paid for work, so no unjust enrichment!

· And the subcontractor has exhausted remedies against the general contractor

· Here: no unjust enrichment because owner did pay

· Past Consideration/ Moral Obligation
· Triggering Facts:
· X performs service for Y, which confers benefit on Y

· After receiving benefit form X, Y later promises to pay X

· General Rule: Moral obligation is not consideration to make a promise enforceable 

· Mills v. Wyman:  father’s moral obligation count as consideration to pay man for caring for son after cared for and died?

· NO! no BFE, was not educed to provide care because it came before the promise 

· Even if morally it’s the right thing to do, courts do not make enforceable based on this 

· Exceptions: 
· Rst. §81: A promise to pau a debt barred by the statute of limitations

· Rst §82: An express promise to pay debuts previously discharged in bankruptcy

· Rst §85: Obligations of minors that are affirmed either expressly or by failure to disaffirm within a reasonable time after reaching age of majority 

· Rst. §86 / A promise made in recognition of a benefit previously received by the promisor from the Promisee is binding to prevent injustice

· Not binding if gift or Good Samaritan, or otherwise not unjustly enriched

· Ex: A gives emergency care to B’s adult son while sick without funds. B after promises to reimburse A for his expenses (NOT BINDING... B didn’t benefit, son did)

· “Material Benefit Rule”: If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.

· Webb v. McGowin 
· Webb saves McGowin’s life, Webb disabled. 

· McGowin promises to pay $15 every two weeks for the rest of Webb’s life, and McGowin makes payments until he dies. 

· Promise is binding, estate has to pay

· Rst 86:
· (1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

· (2) A promise is not binding …

· (a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched 

· (b) [or] to the extent that its value is disproportionate to the benefit.

BQ3–If there is an enforceable K, what are the terms & what do they mean?
a. Express

· Examples:
· Dickered terms 
· PROMISE to PERFORM, which creates a DUTY/OBLIGATION;​
· EXPRESS CONDITION on duty to perform​
· Events that DISCHARGE duty to perform​
· Additional promises/covenants​
· RIGHT to receive counterparty’s performance;​
· “Boilerplate” Terms: e.g., arbitration clause, limitation of liability clause, warranty disclaimer clause, venue clause, credit terms clause, return policies, etc.​
a. Express Warranties: UCC § 2-313. 
i. Definition: An express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes part of the basis of the bargain.   
1. It can be created by words, description, sample or model.   
2. An affirmation merely of the value of the goods or merely of the seller’s opinion of the goods is not a warranty. 
ii. To prove that a K for the sale of goods includes an express warranty that was breached, the buyer must show: 
1. The seller made a factual promise about the qualities or attributes of the goods (which turned out not to be true).  
a. Buyer can show this in several ways: 
i. an “affirmation of fact or promise made by the seller which relates to the goods,”  
ii. “a description of the goods” made by the seller, or  
iii. “a sample or model” shown to the buyer as representative of the goods the buyer will receive under the contract. 
b. Seller does not have to use the word “warranty” or intend to warrant the good. 
c. Distinguish between actionable false factual statement and opinion/“puffing”/sales pitch.   
i. For a breach of express warranty, the statements made must relate to the quality or attributes of the goods, and be factual in nature (i.e., capable of being shown to be true or false objectively, as a matter of fact).   
2. The factual promise was part of the “basis of the bargain.” 
a. There are three approaches for interpreting the term “basis of the bargain:”    
i. Approach # 1 (one extreme): Buyer must show that Buyer relied on the seller’s factual promise in deciding to purchase the product; 
ii. Approach # 2 (opposite extreme): Buyer must show that the factual affirmations of the seller were made before the sale took place. 
iii. Approach # 3 (intermediate approach): Affirmations made by Seller relating to the goods create a rebuttable presumption that the statements are part of the basis of the bargain, and Seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements. 
1. Comment 3 to 2-313 supports this view, providing that once a seller has made an affirmation of fact about the goods, “no particular reliance on such statements need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmations, once made, out of the agreement requires clear affirmative proof.”  KCP 9E p. 553. 
AND 
3. The failure of the good to live up to the representations of the seller caused the buyer’s damage. 
b. Disclaimer of express warranties. 
i. Two common issues that arise.   
1. A K (typically a writing but could be oral) that arguably includes both an express warranty and a disclaimer of express warranty.  
a. § 2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.   
b. If consistency cannot be attained, the disclaimer is inoperative and an express warranty exists. 
c. Note: If both the express warranty and the disclaimer are oral the same rule applies. 
2. The written K disclaims express warranties, but an express warranty has been made in another way, for example by statements in an advertisement or orally by an authorized agent of the seller.   
a. Substantive rule:  §2-316(1): This rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other.   
b. Procedural issue re the PER: The parol evidence rule bars evidence extrinsic to the contract in some situations.  
c. Buyer can argue that express warranty disclaimer in a writing should not be enforced on various grounds, including: 
i. Written express warranty disclaimer is unconscionable,  
ii. Oral warranty followed by a contradictory written disclaimer breaches the covenant of GFFD,  
iii. Fraud, or  
iv. Misrepresentation as to warranty that would allow Buyer to void the contract.  
v. (Think about exceptions to PER that allow admissibility of parol evidence.) 
vi. Example: “Tiffany lamps” were sold at auction with an “as is” disclaimer in both auction terms and conditions and on sales receipt. Court nonetheless admitted extrinsic, conflicting parol evidence that lamps were described as “Tiffany lamps,” because a description of the item could not be disclaimed. KCP p. 555. 
· What do they mean?

· Parole Evidence Rule

· Parol evidence (PE) is evidence of negotiations that preceded or occurred at the same time as the final written document but were not incorporated into the final written document.
· Terminology

· FINAL:  at least one term is final… doesn’t have to be all terms 

· PARTIALLY INTEGRATED: at least one term is final, but doesn’t include final expression of all the terms

· Synonyms: incompletely integrated, final but incomplete

· FULLY INTEGRATED: includes final expression of all the terms

· Synonyms: totally integrated, completely integrated, final and complete

· Merger clause: states that the writing is intended to be final and complete
· Approaches

· Classical Approach: Four corners approach, admit PE only if ambiguity on the face of the document

· If you think you have a term, make sure you have it writing!

· Thompson v. Libby: K for sale of logs, parties fully agreed on terms and executed written agreement signed by both parties, D said there was an oral warranty agreement, can this evidence be admitted? (note that this is the classical approach)

· Rule: If writing is completely integrated (clear on its face), PE is inadmissible (oral testimony about supplemental warranty was inadmissible) 

· Note: doesn't mean that agreement is enforceable

· Note: Was trying to ADD a new term 

· Merger clause = conclusive proof of complete integration between parties

· Modern Approach: judge considers PE to determine admissibility of PE or to determine the terms of the K
· Taylor v. State Farm: P bought car insurance policy, D paid P in exchange for P’s signature on a release providing that he released “all contractual rights, claims, and causes of action…”; P tried to sue under bad faith claim
· Rule: A judge needs to consider the offered evidence, and if the judge finds the language of the K reasonably susceptible to the interpretation asserted by its proponent, evidence is admissible to determine the meaning intended by the parties.

· Bad Faith? YES à punitive damages available (insurance bad faith is the only time this happens in K law) 

· Checklist

· Is evidence PE?

· Is writing final?

· If writing is final, is agreement:

· PARTIALLY INTEGRATED (know synonyms) or

· FULLY INTEGRATED (know synonyms)?

· If the writing is final and complete (“completely integrated”), PE cannot be admitted to either contradict or add to the terms of the writing.
· If the writing is final but INCOMPLETE (“partially integrated”), PE cannot be admitted to contradict the terms of the writing, but can be admitted to add to the writing.
· PER Exceptions (Rst 214)

· Interpret ambiguous K terms (2 Approaches)
· Nanakuli Paving & Rock Co. v. Shell Oil Co.: NP entered into long-term ks to buy its requirements of asphalt from shell, price term in writing = shell’s posted prie at time of delivery, Hawaii has price protection. Shell price protected for a while then increased to posted price, NP filed breach of K

· Is the term “shell’s posted price” ambiguous?
· Classical: judge decides if ambiguous on its face 

· Price= “shell’s posted price” à no ambiguity in writing, TU/COP is inadmissible/ extrinsic evidence would contradict the literal K price term 

· Modern: judge will hear the evidence out of the presence of jury and decide 
· Apply modern approach, trade usage and course of performance is admissible to determine whether ambiguous/requires interpretations

· Shell’s posted price was reasonably susceptible to NP understanding 

· NP argues NOT adding or contradicting terms, but interpreting ambiguous term 
· Rule: Courts can admit evidence of customary trade usage and course of performance for parties to demonstrate implied contract terms.

· Establish an oral express condition
· Evidence offered to establish that the agreement was subject to an oral condition precedent
· K to buy home on the condition you can obtain financing 
· Establish a defense to K enforcement, including fraud, duress, undue influence, incapacity, mistake, or illegality
· Types of Fraud:
· Promissory fraud: guilty party made promise w/out any intention of performing it 
· Fraud in the execution (factum): bad K lie… give you the wrong damn thing
· Fraud in the inducement: get good K, lie about/misrepresentation about something else (content) 
· Sherrod v. Morison-Knudsen Co: P claims D gave them wrong info for subcontract work, P began work w/out written K and discovered wrong info, P says they were forced to sign K w/wrong info due to threat of withholding payment, written K said that P had reviewed the nature of work, P claims that there was oral K to pay more than what was in K due to wrong info

· Rule: Fraud exception doesn’t apply when alleged oral promise directly contradicts an express term in the writing. Also, duty to read
· River Island Cold Storage Inc: Credit Ass’n VP made ORAL PROMISE to borrowers:

· 2 year period of collection forbearance by Ass’n if plaintiff pledged 2 more parcels, but actual writing was 3 months for 8 parcels

· Plaintiffs signed at spots tabbed on writing

· Rule: Fraud expectation of PER applies (fraud in the execution & fraud in the inducement) 

· Note: promissory fraud is really hard to prove because breaking promise is not fraud! (lost here on remand for lack of reasonable reliance) 

· Rule: Fraud exception doesn’t apply when alleged oral promise directly contradicts an express term in the writing. Also, duty to read
· Establish a right to an equitable remedy, such as reformation o restitution
· Establish a collateral agreement (A collateral contract is a secondary agreement added to the original contract that is meant to ensure that the pre-contract promises are met.) 
· Ex: Someone sells their used car and also bought 4 brand new tires. They agree to sell car for $5,000, but doesn’t include new tires. Buyer offers to pay $600 to include tire

· Note: Collateral agreements need separate MA+C

· NOTES:
· Merger Clauses: A merger clause states that the writing is intended to be final and complete. 

· e.g. “This document supersedes all prior negotiations and constitutes the entire agreement of the parties; the parties have made no representations, warranties or agreements other than those contained in this document.” 

· Under 4 Corners Approach: merger clause = conclusive proof of complete integration of writing. 

· Under Modern Approach: merger clause is NOT conclusive proof of complete integration of writing. If the agreement is not in writing or if the writing is not a final writing, the PE rule does not apply and the PE is admissible.

· If the evidence is evidence of negotiations that followed the final written document, the evidence is not PE so the PE rule does not render the evidence inadmissible.
· Tests for determining whether a term is “contradictory” or “consistent” 

· Rst:  A term is a consistent additional term if, under the circumstances, it is one that "might naturally be omitted from the writing" if the parties had really agreed to it.

· UCC:  A PE term is a consistent additional term unless it "certainly" would have been included in the writing if the parties had agreed to it.

· Terms that flunk these tests are treated as contradictory terms

· After the court determines whether the PE can or cannot be admitted, the court will determine the terms of the agreement.

· A. The PE is offered to try to establish that the disputed term is part of the agreement.
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· b. Interpretation (Rst 200): “Interpretation of a ​promise or agreement ​or a term thereof is the ​ascertainment of ​its meaning.”​
· Theories

1. Subjective theory (Raffles v. Wichelhaus)

· Still applies in a narrow context: Rst 20 (Old “Meeting of the Minds” Approach: Basically abolished)
· Peerless Sail Case: two ships with the same name, each party thinking of a different ship 

· Rst 20(1): There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and​

1. (a) neither party knows or has reason to know the meaning attached by the other; or​

2. (b) each party knows or . . . has reason to know the meaning attached by the other.​UCC rules to aid interpretation
· Rst 20(2): The manifestations of the parties are operative in accordance with the meaning attached them by one of the parties [P1] if
1. that party [P1] does not know of any different meaning attached by the other [P2] & the other [P2] knows the meaning attached by the 1st party [P1]; or

2. That party [P1] has no reason to know of any different meaning attached by the other [P2], and the other [P2] has reason to know the meaning attached by the 1st party [P1].
2. Objective theory (Holmes & Williston)

· What literal dictionary says

· Could result in meaning neither party intended. 

3. Modified objective approach (Corbin) (the winner!)
· Whose Meaning prevails? Rst 201: 

· Where parties attach same meaning to a promise/agreement or a term thereof, it is interpreted in accordance with that meaning. 

· Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them [P1] if at the time the agreement was made:

· that party [P1] did not know of any different meaning attached by the other [P2], & the other [P2] knew the meaning attached by the 1st party [P1]; or

· that party [P1] had no reason to know of any different meaning attached by the other [P2], & the other [P2] had reason to know the meaning attached by the 1st party [P1].

· [Otherwise] neither party is bound by the meaning attached by the other, even [if] the result [is] failure of mutual assent.

· Joyner v. Adams: dispute about what “developed means” (building wasn’t actually built but land was prepared) was rent escalation clause triggers? (what does develop mean??)

· Lower court = no meeting of the mind, appeal = reversed, doesn’t matter because not unequal bargaining power

· Remanded for application of Rst 201 (did Defendant know or have reason to know of Plaintiff’s meaning?)

· If yes, P’s term rules

· If neither knew of the other…

· Court may hold no K (Rst 20)

· But here substantial performance by one party to unlikely 

· Rules to Aid Interpretation 
· CL/RST  (Rst 202)
· 1) Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.

· 2) A writing is interpreted as a whole & all writings that are part of same transaction are interpreted together.

· 3) Unless a different intention is manifested,

· Where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

· Technical terms and words of art are given their technical meaning when used in a transaction within their technical field.
· (4) Any course of performance accepted or acquiesced in without objection is given great weight in interpretation.

· (5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as 

· consistent with each other and 

· consistent with any relevant 

· course of performance [COP]

· course of dealing [COD] or

· usage of trade [TU]

· UCC Rules (UCC 1-303)
· Course of performance: 

· sequence of conduct between the parties to a specific transaction if the K requires repeated performance by a party & the other party has accepted or acquiesced in the performance without objection

· Course of dealing: 

· sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing an common basis of understanding for interpreting 

· Trade Usage:
· Practice or method of dealing in a trade or in a certain location, which justifies an expectation that it will be followed in the transaction in question 

· Party asserting TU has to define TU & show regularity in industry 

· Standard of Preference

· UCC 1-303(b) and Rst 203(a): 

· Apply the following standards of preference to interpret a term:

· Weight is given in the following order: express terms, course of performance, course of dealing, usage of trade];
· Caveat: TU sometimes trumps everything else.
· Rst 203: 

· Specific terms & exact terms are given greater weight than general language;

· Separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.
· Rst 220: 

· 1) An agreement is interpreted according to a relevant usage if each party knew or had reason to know of the usage & neither party knew or had reason to know that their meaning was inconsistent with the usage

· 2) when the meaning attached by one party accorded with a relevant usage and the other party knew/had reason to he know, then treated like they knew 

· Rst 221: agreement is supplemented or qualified by a reasonable usage with respect to agreements of the same type if 

· Each party knew/had reason to know usage

· Neither party knows/ has reason to know of inconsistency in understanding 
· Frigaliment Importing Co v. BNS Int’l Sales Corp: what is a chicken? Different understanding of type of chicken, 1st shipment accepted but complained (needed to launch immediate written rejection!)… no meeting of minds, ct says yes K…. but chicken was ambiguous!
· Test: what is rule when one party is new to the trade?
· Seller argues: was there actual knowledge or usage is so pervasive that knowledge is presumed 
· Too good to be true, should have known because the better chickens would have been more expensive!
· Rule: The defendant can only be held liable for breach of contract by knowing or having reason to know of a trade usage, if he or she was experienced enough within the trade usage, and the plaintiff can prove what level of usage applies to a term within a trade usage. (for new sellers need to prove new or show that everyone knows that the trade usage is obvious)
· Factors ct considered:
· Dictionary: plain meaning of the term
· Parol Evidence regarding prior negotiations
· Admissible bc used to interpret term
· Trade usage
· Proof required to establish
· Special rule if 1 party is new to the trade à acceptance of trade usage must be proven by:
· Actual knowledge
· So generally known in the community that his actual knowledge of it may be inferred 
· Dept of Agriculture Regs
· But definitions in statutes/regs are not dispositive
· Commercial realities of the market
· Conduct: Course of Performance
· Prior dealings bt parties in the K
· Other K provisions
· Market factors
· Course of dealing b/t parties
· Doctrine of reasonable expectations

· C & J Fertilizer, Inc v. Allied Mutual Insurance Co: Insurance policy to cover theft loss required “force and violence and visible marks” on exterior, P faced burglary that looked like inside job. 
1. Rule: The doctrine of reasonable expectations can apply to an adhesion contract, if the person entering into the contract did not know or have reason to know some terms within the contracts, which are beyond the range of reasonable expectations.
· Rst 206 Interpretation against the Draftsman
· Doctrine of Reasonable Expectations:
· The explicit language of K will not be enforceable when it could not have been w/in obj reasonable expectations of one of the parties to the K (here insurance contracts will be honored even though painstaking study of policy would have shown difference)
· Really only applies in insurance (sometimes other ks of adhesion) 
· K of Adhesion: take it or leave it deal w/terms written by the dominant party, offeree has little or no bargaining power so can accept or leave, terms typically in their favor
b. Implied
· UCC 

b. Implied Warranty of Merchantability: UCC § 2-314. 
i. If the seller is a “merchant” with respect to the kind of goods in the K, UCC implies a warranty that  
1. goods sold are at least of “fair average quality” in the trade and  
2. “fit for the ordinary purposes” for which they would be used.   
ii. To prove that a K for the sale of goods includes an implied warranty of merchantability, the buyer must show: 
1. The “seller” of the good was a “merchant” w/ respect to goods sold.  
a. Seller – but not Buyer – must be a merchant; a Buyer asserting a claim based on the implied warranty of merchantability can be either a non-merchant (i.e., a consumer) or a merchant.
2. The goods sold by the seller were not “merchantable.” 
a. § 2-314(2): “merchantable” means the goods “pass without objection in the trade;” are “of fair average quality”; and are “fit for the ordinary purposes for which such goods are used.” 
b. § 2-314(3): other implied warranties can arise on the basis of course of dealing or trade usage. 
3. And the breach caused the buyer’s damage. 
c. Implied Warranty of Fitness for a Particular Purpose: UCC § 2-315. 
i. If the seller has reason to know that the buyer wants the goods for a particular purpose and knows that the buyer is relying on the seller’s skill and judgment, there is an implied warranty that the goods shall be fit for that purpose. 
1. Seller does NOT have to be a “merchant.” 
ii. To prove a UCC K includes such an implied warranty, the buyer must show: 
1. the buyer had an unusual or particular purpose in mind for the goods; 
2. the seller had reason to know of this particular purpose (usually because the buyer has told the seller of this purpose); 
3. the seller has reason to know that the buyer is relying on the seller’s skill or judgment to select or furnish goods that meet the buyer’s needs; 
4. the buyer in fact relied on the seller’s skill or judgment in selecting suitable goods; and 
5. the goods were not fit for the buyer’s particular purpose. 
iii. Note:  Seller does not have to be a merchant; this rule applies to non-merchant sellers and merchant sellers. 
iv. Some courts will restrict the fitness warranty to situations where goods are being used for an unusual rather than ordinary purpose of the goods. 
1. Bayliner Marine Corp. v. Crow : guy buys boat, wants to use for offshore fishing, asked about speed, rep gave him a brochure saying max 30mph, said it was good for offshore fishing. P never told rep he needed it to go to 30mph, bought boat, wouldn’t go over 25mph. = unsuitable for particular purpose?

· Was it an express warranty? NO! statement of opinion

· Implied warranty of fitness for a particular purpose? NO! Sales rep didn’t know the buyer’s assent was conditional on it reaching 30mph 
d. Implied Warranty of Best Effort

·  UCC § 2-306(2):An agreement for exclusive dealing imposes an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale (unless otherwise agreed)

· Wood v. Lucy Lady Duff case – P entered K where D agreed to give P exclusive right for endorsement. D would receive 50% of profits. D then entered into K w/another company where she placed endorsements.

· Rule: A promise to use reasonable efforts may be implied from entire circumstances of K (here, K wouldn’t make any sense w/out this reciprocal promise)

· UCC § 2-309: (1)-Time for shipment or delivery shall be a reasonable time… (2)-Termination of a K, except on the happening of an agreed event, requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable

· Leibel v. Raynor MFG co. (Garage doors case) – P orally agreed to be distributor of garage doors manufactured by D. P borrowed money to do necessary tasks to perform. Parties didn’t agree to a specified time when agreement would end. After 2 yrs, D notified P of termination. P sued.
· Rule: Under UCC, when a K doesn’t provide specified duration, terminating party must provide reasonable notice of termination.  If D had expressly put in K “we can terminate w/in 24 hours’ notice,” that would have been invalid
e. Good Faith & Fair Dealing
· UCC § 1-304: Every K or duty within the UCC imposes an obligation of good faith in its performance/enforcement

· UCC § 1-201(20): Good faith means honesty in fact and observance of reasonable commercial standards of fair dealing
· Examples (bad faith):
· Seller concealing a defect

· Contractor openly abusing bargaining power to coerce an increase in the K price

· Conscious lack of diligence in mitigating the other party’s damages

· Arbitrarily and capriciously exercising the power to terminate a K

· Examples (good faith)
· Fully disclosing material facts

· Refraining from abuse of bargaining power

· Acting diligently

· Acting w/ some reason

· Is there a separate cause of action for breach of implied duty of GF?

· No, implied duty of GF does not create a separate duty of fairness and reasonableness which can be independently breached

· BUT cases go both ways on this issue

· In general, you need a breach of an express or implied term. If party did everything they were supposed to do, but did so in bad faith, no cause of action. Breach of GF must be tacked onto another issue
f. Disclaimer of implied warranties. 
i. Generally (regarding both types of implied warranties): 
1. All implied warranties can be disclaimed if the buyer is warned by language such as “as is,” “with all its faults,” or similar phrases.   
2. Courts typically require that such language to be conspicuous (e.g., larger or bolder font, contrasting color). 
3. If the seller allows the buyer the right to inspect the good before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection. 
ii. Implied Warranty of Merchantability: 
1. To disclaim the implied warranty of merchantability: 
a. The contract disclaimer must mention “merchantability” and,  
b. If in writing, the disclaimer must be conspicuous. 
2. Some states make disclaimers of implied warranty of merchantability ineffective in sale of a good to a consumer.  
3. Federal law includes other consumer protection rules. 
iii. Implied Warranty of Fitness for a Particular Purpose: 
1. To disclaim the implied warranty of fitness for a particular purpose, the disclaimer must be  
a. In writing and  
b. Conspicuous. 
2. The disclaimer does not require that the term “fitness for a particular purpose” or even just “fitness” be used. 
· CL/RST

a. Implied Warranty of Habitability in Residential Leases (KCP 9E pp 546-547) 
i. A majority of states have an implied warranty of habitability in residential leases.  
ii. Warranty of habitability covers conditions of the leased residence and common areas related to: health; safety; trash receptacles; waste removal; running water; and “all electrical, plumbing, sanitary, heating, ventilation, air-conditioning, and other facilities and appliances, including elevators supplied or required to be supplied by the landlord. 
b. Implied Warranty Regarding a Home. 
i. Implied Warranty of Workmanlike Construction  
1. aka Implied Warranty of Skillful Construction 
2. aka Implied Warranty of Workmanlike Construction Habitability 
ii. Speicht v. Walters Development Co. D bought custom-built home from original buyers. After purchase, Ds noticed water damage/mold caused by defective construction. D wanted to recover for breach of implied warranty of workmanlike construction even though they weren’t original buyers
i. Rule: Subsequent purchasers can recover for breach of implied warranty of workmanlike construction against a builder-vendor.

c. Duty of Good Faith & Fair Dealing (Rst 205)

· Rst 205: Every K imposes upon each party a duty of good faith and fair dealing in performance/enforcement

· A party performs in good faith if it acts w/ a faithfulness to an agreed upon common purpose and consistency with the justified expectations of the other party
· Morin building v Baystone construction case – GM hired D to build factory addition. D hired P to make walls out of mill-finish aluminum. K provided that all work was subject to final approval by GM. GM rejected the walls and D hired another contractor to replace and refused to pay P.
· Rule: In a K containing satisfaction clause, satisfaction is judged by a reasonable person standard when the K involves commercial quality, operative fitness or mechanical utility which other knowledgeable persons can judge; in the alternative, satisfaction depends on the owner’s good faith judgment when the K involves personal aesthetics
· App Court debates whether clause had objective or subjective standard. If objective -> P wins b/c uneven finish was inevitable due to “mill finish.” If subjective -> P probs wins b/c GM accepted replacement
·  For aesthetic satisfaction, still need to be truthful: In portrait painting example, if there were emails showing that person really did like the painting they would lose cause of action
· Satisfaction clauses 
· 2 approaches to satisfaction 
· Standard of reasonableness (objective)
· Often employed where commercial quality, operative fitness, or mechanical utility are in question 
· Standard of honest dissatisfaction (subjective)
· Often employed where personal aesthetics or fancy are at issue
· Seidenberg v. Summit Bank: execs sold stock in their two corps to Summit in exchange for parent co stock; P formed 2 successful brokerage firms and sold stock to D. As part of agreement, Ps remained as execs and were in charge of daily operation. Agreement provided that unless terminated by D, Ps could expect employment until retirement. 2 years after entering K, D fired Ps.
· Rule: One can introduce parol evidence when claiming that a party breached the duty of GF
· Three ways in which GFFD is applied!!! 
· 1. GFFD requires that the K include terms that the parties must have intended bc they are necessary to give the k business efficacy 
· 2. Breach of GFFD, without breach of express K terms, allows redress 
· GFFD permits inquiry into a party’s exercise of discretion expressly granted by K terms 
BQ4-Is there a duty to perform?
a. Did the duty to perform arise? Were any conditions on a party’s duty satisfied or excused?
· Is the party's performance "due," so that failure to perform is a breach? 

· Have any express or constructive conditions on the duty been satisfied or excused?

Doctrine of Conditions
a. Express Conditions: condition must be satisfied or excused for the duty to perform to arise 
a. Ex: “I’ll buy your house if I can get a loan”
a. If get loan, satisfied, conditional duty becomes unconditional
b. Say you will but don’t actually try, excused, duty becomes unconditional 
b. Rst 235(2): breach when performance of duty is due 
a. Performance = NOT due if nonperformance is justified (go to 4B)
b. Does it have any express or constructive conditions on the duty? Have they been satisfied or excused? 
b. Occurrence of an event may be ​
· Promise (but not a condition), ​
· Ex: A promises to pay B $1,000 to transport A's cargo on B's ship. B promises to transport A's cargo on B's ship and to set sail by noon tomorrow. If B does not set sail by noon tomorrow (i.e., B has not done what B promised to do), A can sue B for breach. (Unless B's breach is material, A still has to perform.)

· a condition (but not a promise), ​
· Ex: A promises to pay B $1,000 to transport A's cargo on B's ship on the express condition that B set sail by noon tomorrow. B promises to transport A's cargo on B's ship. If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A's duty has not been satisfied. B has not breached the K.
· a promissory condition (a promise and a condition), or ​
· Ex: A promises to pay B $1,000 to transport A's cargo on B's ship on the express condition that B set sail by noon tomorrow. B promises to transport A's cargo on B's ship and to set sail by noon tomorrow. If B does not set sail by noon tomorrow, A does not have to perform because the express condition on A's duty has not been satisfied. Also, A can sue B for breach.

· neither a promise nor a condition.​
· Rst 224/226 Condition Precedent: must occur before a duty to perform a promise in the agreement arises

· Conditions: A condition is an act or event which must occur before a contractual duty to perform arises (unless excused). 

· RST: A condition precedent = condition  

· RST: A condition subsequent = event that discharges a duty.
· Express condition = agreed to by parties, must be perfectly performed 
· Rst 237: Rule of interpretation against express condition

· Ambiguous language = promise or constructive condition NOT express condition.  

· This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by obligee (as by preparation or performance).  
· Constructive condition = implied in law, enforced by court, in the interest of justice, must be substantially performed 

· Rst 234(2): Where 1 party’s performance takes a longer period of time, that party’s performance is a constructive condition on the other party’s duty to perform.
· Rst 241: factors used
· Extent to which injured party will be deprived of the benefit which he reasonably expected; ​
· Extent to which injured party can be adequately compensated for part of benefit of which deprived; ​
· Extent to which party failing to perform will suffer forfeiture; ​
· Likelihood that the party failing to perform will cure his failure;​
· Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing. 
· Rst 225: Effect of Non-Occurrence of Condition 
· Performance of a duty that is subject to a condition is not due unless ​
· Condition occurs or ​
· Non-occurrence of the condition is excused.​
· If a condition can no longer occur, non-occurrence of the condition discharges the duty (unless non-occurrence is excused).  ​
· Non-occurrence of a condition is not a breach by a party unless he is also has a duty to make the condition occur. 
· Excuse 
· Bases on which a court may excuse the non-occurrence of a condition:

· To avoid forfeiture: 
· Rst 229 Excuse for non-occurrence of a condition to avoid forfeiture

· “To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.”

· “Forfeiture” is the denial of compensation that results when the obligee loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange.  Rst § 227, cmt. B
· Wrongful prevention (aka “Doctrine of Prevention”)

· Waiver or estoppel
· Waiver and estoppel. 

· If a party tries to waive a condition before the occurrence of the condition, and the condition is within the other party’s control, the waiving party can retract the waiver unless the other party has change position in reliance on the waiver such that retraction would be unjust.  

· Chicken case, they accepted the chickens so condition waived 

· A waiver is only effective where the waiver is made after the condition was to be fulfilled 

· Before that time (i.e. where contract is still executory), the waiver can be withdrawn as long as there has been no reliance on the waiver. If reliance --> waiving party is estopped from retracting 

· Rst §84 (promise to perform conditional duty despite non-occurrence of a condition)  

· UCC §2-209(5) (limitation on waiver retraction).
· Supervening event (Impossibility, Impracticability)
· Enforceable modification

· If non-occurrence of a condition is EXCUSED, 

· the condition on the duty to perform is eliminated and 

· the previously contingent obligation to perform becomes an absolute obligation to perform.

· enXco Development Corp v Northern State Power Co: P executed two Ks with D to construct a wind-energy project. P was supposed to obtain a certificate by a certain date before construction started. P failed to obtain the certificate due to temporary delays caused by a severe snowstorm, a government-hearing location error, and state-law notice requirements, despite having 29 months (about 2 and a half years) to do so. 

· Rules: A party to a contract may not use the defense of temporary impracticability to excuse the performance of a condition precedent if the party’s own inaction caused the non-performance. 

· Impracticability can be temporary. Rst §269. However, impracticability elements must be established. Rst §261. Failure to satisfy the condition was, in part, due to enXco waiting 2-years to seek the permit. If enXco had used reasonable diligence, the condition likely would have occurred.  
· Rule: temporary  impracticability doesn’t apply to situations in which a party’s own failure to perform causes the failure of a conditioned precedent; also no disproportionate forfeiture bc able to use Rms in other projects and gave nothing to NSP

· NSP obligation to perform per Purch & Sale Ag is “subject to fulfilment at or prior to closing of each of the following CONDITIONS”

· Wind turbines had lost value, but not totally valueless 
· J.N.A. Realty Corp. v. Chelsea, Inc: P leases D property. In lease, D must inform P of their intent to renew option by a certain date. D misses this date. P eventually informed D shortly before the end of the lease term that the option had expired and that D had to vacate. D tries to renew the lease, but P refused to honor the renewal notice.  

· Rules: A commercial tenant who negligently failed to exercise a lease-renewal option within the required time may be awarded equitable relief if the tenant's default would result in forfeiture and relieving the default would not prejudice the landlord. (forfeiture = the f word in law)
b. If duty arose, was it discharged such that nonperformance justified? If no, then go to BQ5
 (Justification for Nonperformance) 
· A changed circumstance discharges duty to perform
· Looking for a supervening event

· Change in circumstances AFTER formation
· Alters the deal so fundamentally that the adversely affected party is relieved of performance obligation 
· Doesn’t have to be totally unforeseeable, but more unforeseeably means higher chance of discharge 
· Mistake

· See above re: mistake as a defense for nonperformance justification 

· Changed Circumstances 
· Impossibility (literally impossible……..)
· Taylor v. Caldwell: lessor relieved of obligation to rent hall that had burned down

· Ex:
a. Person to perform personal service dies

b. Specific (unique) subject matter of K is destroyed

c. NEW regulation prohibits performance 

· Impracticability (unduly burdensome) 
· Mineral Park Land Co v. Howard: Extreme increase (10-12x) in defendant’s cost of extracting gravel (under water), court said nonperformance justified because impracticable 
· Rst 261: duty is discharged if after formation the party’s performance becomes impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which K was made

a. Unless language of K or circumstances say otherwise 
· UCC Rules

a. 2-613: Casualty to Identified Goods = goods murked in delivery 
b. 2-615: Impracticability = Excuse by failure of presupposed conditions
i. Non delivery allowed (not a breach) if performance made impracticable by occurrence of a contingency the non-occurrence of which was a basic assumption OR compliance in good faith with any applicable regulation or order whether or not it later proves to be invalid 
· Frustration of a Particular Purpose (King’s Coronation)
· Look for a supervening event: a change of circumstances after formation which alters the deal so fundamentally that the adversely affected party is relieved of his performance obligation under the K.

· Krell v. Henry: King’s Coronation case 

· Rst 265: same elements as impracticality but focuses on an event that frustrates the party’s purpose… discharged it

a. Principal purpose is substantially frustrated

b. Without his fault

c. occurrence of event the non-occurrence of which was a basic assumption under which K was made

d. Unless language indicates otherwise
· Note cases and examples:

a. Suez Canal case: closed due to war, did NOT discharge, even though it fucked up the routes for ships, using the suez canal was not a basic assumption 

· Hemlock v Solarworld: (impracticable & frustration of purpose; China supervening event of subsidizing polysilicon that drastically dropped market price)

· Rule: foreign intervening act/change in market value was NOT changed circumstance 
· Rule: The frustration-of-purpose defense requires that an unforeseen event substantially frustrate the parties' primary purpose in making the contract.

· The event in this case = the actions of the Chinese gov dumping polysilicon and the changing of the silicon price 

· Change in market price itself does not give rise to discharge 
· fixed price is not impracticable nor frustration of purpose

· purpose is the same x price for x amount of goods & purpose of K was to manage price despite market conditions; not impracticable bc Sachsen assumed risk of price drop and Hemlock assumed risk in price increase over long term and paying more than market price over long term

· Mel Frank Tool & Supply Inc v. Di-Chem Co: (Frustration of purpose) di-chem leased storage from Mel Frank, after K formation, new city ordinance prohibited storage of hazardous chemicals including some of the DI-Chem chemicals, Di-Chem vacated premises and Mel Frank sued for Breach

· Rule: has to render complete loss of value… significate reduction of value does not discharge 

· material purpose was to store items, even though could not store the hazardous chemicals, Di-Chem could still store other items so no frustration of purpose
· Modification
· STEPS: Enforceable? (Go back to BQs2-4)

· Is there MA+C? 
a. Pre-existing duty and coercion/defenses obviously don’t count as consideration
· Do any defenses apply?

a. Ex: economic duress (Totem Marine) 

· If yes, what are the terms of the modification (Q3)? 

· Alaska Packers’ Ass’n v. Domenico: paid flat rate for sailors + few cents per salmon caught, change in circumstance = nets in bad repair, hard to catch fish… sailors insisted increase in flat rate, Alaska packers had no alt. so some guy (probably without authority) said ok, didn’t pay, sailors sue. (note, economic duress defense didn’t exist at this time) 

· Rule: pre-existing duty is NOT consideration 

· Rst 73 (General Rule): Enforceable modification requires consideration

· Pre-existing duty = NO (Alaska packers)

· But if PED changes = new duty = MAYBE

· Mutual release = MAYBE TERMINATE OLD DUTY

· Rst 89 (exceptions to 73): promise modifying a K duty is binding if…
a. If mod = fair & equitable in view of circumstances not anticipated OR

b. To the extent by statute, OR

c. Material change of position by promise in reliance on unenforceable mod may make the mod enforceable (even without consideration) aka PE…
· NOM (No Oral Modification) Clause: “no mod will be effective unless written & signed by both parties”
· under CL: oral mod allowed unless NOM clause

· UCC 2-209: Modification, Recission & waiver

· 1) Modification = NO CONSIDERATION NEEDED

· 2) Agreement excludes mod except by signed writing à NOM clause (private SoF)… cant be modified unless requirement met 

a. NOM Clause: can’t orally rescind NOM (non oral modification) 
· 3) Statute of Frauds must be satisfied
· Waiver:

a. 4) If 2 & 3 are not satisfied, mod/rescission not effective, but can act as waiver
b. 5) waiver can be retracted by reasonable notification received by other party unless retraction would be unjust in view of a material change of position in reliance on the waiver 
i. Kelsey-Hayes Co v. Galtaco Redlaw Casting Corp: 30% price increase or company would shut down, KH only supplier of castings for Ford and feared business reputation if could not supply à modification under duress
1. Rule: If parties entered into a superseding, inconsistent agreement that cover the same subject matter as a previous K, it will operate as a waiver of any claim of breach of the previous K that is not expressly reserved

2. Exception: the subsequent K will not operate as a waiver if it was entered into under duress.
BQ5–If a party had a duty to perform & breached, what are the legal consequences?
a. What kind of breach?
a. § 235(2): Breach is any non-performance of a duty to perform at a time when performance of that duty is due
b. Short Summary (APPLYING RST 241 w/ factors!)
1. Breaching party substantially performed and breach is partial.​
· Substantial performance satisfies constructive condition on non-breaching party’s duty.​
· Non-breaching party can sue for breach and recover actual but not future damages.​
​
· Partial: the non-breaching party’s duty is not discharged, but the non-breaching party can sue for breach of K.

a. Remedy: Only actual damages are available to the victim of a partial breach.

ii. Breaching party did not substantially perform and breach is material

· A constructive condition on non-breaching party's duty is not satisfied.

· If non-breaching party's duty to perform has arisen, material breach suspends counterparty's duty to perform.

· Non-breaching party can sue for breach and recover actual and future damages.

· Material: the non-breaching party’s duty is suspended, and the non-breaching party can sue for breach of K.

· Total: the non-breaching party’s duty is discharged, and the non-breaching party can sue for breach of K.

a. Remedy: Actual and future damages are available to the victim of a total breach. 

c. Types of Breach
i. A partial breach is a breach that is not significant; absent other circumstances, would normally be considered a partial breach. 
· Ex: short delay or minor deficiency in payment 
ii. A material breach is a failure to perform a significant performance obligation.  The other party may suspend their performance until the material breach is cured.
· Jacob & Youngs v Kent: P built house but didn’t use specific pipes D wanted. D refused to pay, P sued to recover balance remaining unpaid but D wanted full cost of replacement. Court said pipe specification was promise, not express condition.  Breach of promise allows for either repair & replace or diminution in value.
a. cost to complete vs diminution in value; ct says promised to use R pipe not an express condition and cost of replacement would be oppressively expensive so damages should be measured by the difference in value b/t what was rec’d and what was K’d for

b. Constructive condition: builder goes first, builder must perform before Kent’s duty perform (pay)

i. Satisfied if substantial performance by party who has to perform first

1. Did party get benefit of the bargain (does not need to be perfect)

a. Kent wanted a house with high end quality plumbing 

b. Pipes were highest quality but ⅗ not R pipe

c. Bc of substantial performance, Kent’s duty to pay arises
iii. A total breach is a material nonperformance that has not been cured after the expiration of a reasonable period of time. Total breach discharges the other party’s duty to perform.
d. Determining Type of Breach (1. partial or material 2. If material, was it total?)
i. Steps
· Step 1:  To determine whether the nonbreaching party still has to perform her duties, ask whether the other party’s breach is partial or material.  Look to Rst § 241 FACTORS:

· Extent to which injured party will be deprived of the benefit which he reasonably expected; 

· Extent to which injured party can be adequately compensated for part of benefit of which deprived; 

· Extent to which party failing to perform will suffer forfeiture; 

· Likelihood that the party failing to perform will cure his failure;

· Extent to which behavior of the party failing to perform comports with standards of good faith and fair dealing, 

· Step 2:  If the breach is material, ask whether the breach is total.

· Analyze the §241 factors; and 

· Analyze the 2 additional factors in Rst § 242:

· Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements, and

· Extent to which the agreement provides for performance without delay and [whether] the circumstances, including the agreement, indicate that performance or an offer to perform by that day is important. 
· NOTE:
·  CL/RST Conditions
· Express-perfect performance 
· Constructive–substantial performance (Look to Rst § 241 FACTORS)
· UCC 2-601: Perfect Tender Rule

· The doctrine of substantial performance is not applicable to a sale of goods.

· The buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to the contract.

· The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual, e.g., a rejection allegedly based on some minor nonconformity where the buyer wants out of the deal.

· A buyer must act promptly to reject and follow proper procedure; otherwise it will be deemed to be an acceptance of the goods.

· UCC 2-508: “Cure”

· The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the K.  

· It has to be by that date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.

· There is limited ability to cure after the delivery date has passed.  UCC § 2-508(2).
e. What are the consequences of the breach?

· CONSEQUENCES of partial breach, material breach, and total breach.

· Effects on duties of the nonbreaching party.

· A partial breach does not discharge the nonbreaching party, who must continue to perform his obligations under the K.

· A material breach suspends the performance duty of the nonbreaching party until the material breach is cured.

· A total breach discharges the nonbreaching party from his duties under the K.  

· Remedies.

· Damages for breach.

· Actual and future damages are available to the victim of a total breach. 

· Only actual damages are available to the victim of a partial breach.

· Alternative theories of recovery include restitution.

· Sachett v Spindler: Sale of stock of newspaper, where Buyer failed to make final payment when due, Seller gave Buyer an opportunity to cure. Buyer still failed to make the payment or provide assurance that payment would be made.
· Rule: If a party suspends performance under a contract in response to the other party's partial breach of the contract, the suspension of performance constitutes unlawful repudiation of the contractIllustrates effects of breach & retraction of potential AR
· shows potential risk of a party treating a counterparty’s breach as “material.”

· How to address this risk: Party with reasonable grounds for insecurity about counterparty’s future performance can make a demand for adequate assurance. Demand should be in writing. 

· Consider possible effects of Doctrine of Divisibility (below).
· The Doctrine of Divisibility (bears on conditions, breach, and remedies).

· Where a K is divisible:

· Determine whether CONDITIONS within each divisible part of the K (matched PAIRS of performance obligations) have been satisfied or excused. 

· Determine whether BREACH within each divisible part of the K (matched PAIRS of performance obligations) is partial or material.

· There are various tests for divisibility:

· Rst §240. “If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised.”
· Ex: I hire you as a painter, you will paint porch + inside of house. I agreed to pay $4,000 for porch and $10,000 for inside. You show up and paint porch defectively cuz didn’t used specified paint brand. You ask for $4,000 and I say no. If there was no express condition in agreement, painter is in breach of promise. If we consider the 2 pairs of performances as separate from each other, then painted porch was substantial performance, so I would have to pay.
b. Anticipatory Repudiation:
a. What is AR?

i. Rst: One party telling other party “imma commit a breach” or the announcing of it thought conduct (AKA voluntary disablement) 
ii. It may occur between the time the contract is made and the time is due for its performance; or after performance of the contract has begun, but before the due date of the repudiated performance.

· Financial difficulty, even insolvency, is not an AR, but can provide grounds for a demand for adequate assurance of performance.

b. The CONSEQUENCES of AR.

i. Overview.

· Three effects of AR:

a. treated as a material breach 

b. discharges the innocent party’s duties

c. excuses any conditions on the repudiator’s duties

· Exception: Where the innocent party has fully performed (e.g., has done all the work required), the payment is due in the future, and the payor repudiates, the innocent party does not have the right to sue the payor immediately for breach. 

a. Instead, the innocent party must wait until the time for performance under the contract and see if the repudiator retracts and pays after all.

b. Rationale: Once the innocent party has fully performed, there is no opportunity for the innocent party to mitigate their damages. 

i. Wait and see because we can’t mitigate, might as well try and avoid a breach
c. Right to demand adequate assurance.

i. Overview.

· When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.  

a. UCC requires the demand be made in writing, but many courts do not strictly enforce this.  

b. Rst adopts a flexible approach.

· After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract. 

a. UCC says “within a reasonable time not exceeding 30 days.” 

b. Rst does not set a maximum time.

ii. Rst rules.

· Rst §251(1): Once AR done, other party may demand adequate assurance and suspend any performance until he receives such assurance.”
a. Ex: Building house for a party that is trying to get a loan, loan not yet secured, so you suspend building until loan secured 
· Rst §253: 

a. If one party repudiates pre performance (and he is P1) his repudiation alone gives rise to a claim for damages for total breach.”

b. If mutual exchange of performance, pre-performance repudiation discharges the other party’s remaining duties to render performance.”

iii. UCC §2-609: 

· §2-609(1): “When reasonable grounds for insecurity arise party  may in writing demand adequate assurance may suspend any performance that has not already received 
a. Must have reasonable grounds for insecurity 
· §2-609(2): Between merchants, look to commercial standard for reasonableness of insecurity  

· §2-209(4): you have max thirty days to respond with assurance or its AR 
iv. UCC §2-610: “When either party AR resulting in substantial loss in K value, the aggrieved party may: 

(a) await performance or; 

(b) resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and 

(c) in either case suspend his own performance 
· Hornell Brewing Co (Supplier) v. Spry (Distributor):  D failed to make timely payments, unpaid invoices grew to over 100k. A 31k check bounced. D told P they were approved for 1.5 mil line of credit. P gave them date to pay. P requested personal guaranty b/c of rumor of empty warehouse sham. P met to discuss termination with D but D wouldn’t sign. P sued.
· Rule: UCC § 2-609(1)
· S’s failure to provide adequate assurance was a repudiation, which discharged H’s duties under the K 
· H had reasonable grounds for insecurity and demanded adequate assurance from Spry that he would pay amounts in arrears 
· What we take from this: failure to make payments = reasonable grounds for insecurity 
· If reasonable grounds for insecurity, then grounds for assurance are given
· Notes: (Grounds for insecurity)
· Have to occur have the K is formed 
· A party’s poor financial condition may not provide reasonable grounds for insecurity 
d. AR as a result of interpretation disputes.

i. K disputes often involve interpretation.

· When parties disagree on interpretation, one party may notify the other party that he will not perform in accordance with the other party’s interpretation. 

· SPLIT OF AUTORITY: There is disagreement about whether this type of notification constitutes an AR.

a. These different approaches to interpretation disputes can create uncertainty and risk. 

b. If a party insists on performing only in accordance with that party’s interpretation, and if that party’s interpretation is later found by a court to be wrong, that party may have committed AR and breach.

e. Actions aggrieved party may take in response to AR.
i. Overview: Upon AR, the aggrieved party has a choice.

· Aggrieved party may accept the repudiation by giving notice that she is treating it as an immediate breach.  

a. This entitles her to refuse to render her own performance, to terminate the contract, and to sue for relief for total breach.

· Aggrieved party may delay responding to the repudiation to see if the repudiating party retracts.

a. Aggrieved party might even encourage the repudiating party by notifying them that he has a specified time to retract, failing which the repudiation will be accepted.

b. If she does this, she can still change her mind any time before retraction and accept the repudiation.
· Truman L. Flatt & Sons Co. (Buyer) v. Schupf (Seller): Ds agreed to sell land to P continent upon P getting zoning request approved. (it was for 160k) P discovered they wouldn't get approved and wrote to D saying they would not pursue re-zoning but were still interested in property, offering lower price. D rejected lower price. P wrote back stating they decided to proceed with original price. P wrote twice more asking for info. D responded saying P had repudiated.

· Issue: whether the letter (may 21); is a repudiation, if it is that discharges their duty to sell

· Rule: AR requires a clear manifestation of an intent not to perform. Intention must be definite and unequivocal manifestation. Cannot be doubtful and indefinite. A repudiation can be retracted unless the injured party has materially changed its position or indicates that it considers the repudiation final.

· Important bc clear and unequivocal language

f. Retraction of AR by repudiator.

i. Rst §256: the ARing party can retract as long ARed party hasn’t changed their position
· §256(1):  retraction nullifies retraction if notification comes to the attention of the injured party before he materially changes position in reliance or indicates to the other party that he considers the repudiation to be final.”

· §256(2): same as (1) but with conduct 
ii. UCC §2-611 the ARing party can retract as long ARed party hasn’t changed their position
· §2-611(1): Until ARing’s next performance is due, can retract his unless the aggrieved party has since cancelled or materially changed his position 

· §2-611(2): Retraction may be by any method which clearly indicates intention to perform, but must include any assurance justifiably demanded under [§2-609].

· §2-611(3): Retraction reinstates the repudiating party’s rights under K = any delay caused by AR
BQ6–What remedies can each party recover?
· Rst 344: Interests served by Remedies 
· Expectation interest:  “benefit of the bargain.” (same position as if K had never been performed) 
· Reliance interest:  reimbursing loss caused by reliance (had the contract not been made)
· Restitution interest:  restore any benefit conferred to other party
· “Substitutional” relief is the default remedy and “specific relief” is the extraordinary remedy.

· Definitions from Farnsworth treatise (§12.2): 

· Relief = “substitutional” à gives something in substitution for the promised performance 

· Relief = “specific” à gives exact performance that was promise
·  specific performance 
· negative injunction  (a court order to not do something that is inconsistent with performance)
· Contract law typically provides for substitutional relief, in the form of an award for money damages, instead of specific relief.
· Quick Summary of Checklist

· Determining amount of recovery for non-breaching party…consider 

· Legal basis for party to recover from counterparty (why are they entitled) and 

· Breach of K

· K is rendered unenforceable

· Promissory Estoppel

· Unjust enrichment

· Theory of recovery (how are they to recover)
· Expectation damages 

· Reliance damages

· Restitutionary recovery, or

· Remedy “as justice requires” 

· Shortcuts: 

· Breach of K à expectation damages, reliance damages, Restitutionary recovery
· Unenforceable à reliance damages, remedy “as justice requires,” Restitutionary recovery
· PE à where there is no enforceable K… court has broad discretion to award recover as justice requires
· Recovery could, in theory, be based on expectation damages, reliance damages, or Restitutionary
· In reality, recovery is usually based on reliance damages (ex: Pop’s cones)

· UE à Restitutionary recovery
Expectation Damages
· Computing the Value of the Plaintiff’s Expectation.

· Rst 347: The basic formula for computing expectation damages 

· general measure of expectation damages =
· LOSS in VALUE (if any)
· +     OTHER LOSS (if any)

·  - COST AVOIDED (if any)
·  - LOSS AVOIDED (if any)

· LOSS in VALUE (aka the term “direct damages”): the difference in value between what should have been received and the value of what, if anything, was received. 

· OTHER LOSS (aka “special damages”): Incidental (additional costs after breach… admin cost of mitigation… driving to laguna for job interview) and consequential losses (injury caused by breach… damage to property from defect) 
· Important types of consequential damages

· “Most important type:” lost profits arising from collateral contracts.” (Florafax)
· Another important type: damages from injury to person or property caused nonconforming goods (bad roof, rain causes property damage) 
· COST AVOIDED: Any saving on costs the non-breaching party would have otherwise incurred
· LOSS AVOIDED: Loss avoided or mitigated by the non-breaching party

· Construction K examples.

· Construction K & BUILDER Breaches: Ex: “Contractor agrees to construct a structure for Owner for $5000, but breaches after constructing a foundation, and Owner has paid $2,800. It would cost $4000 to complete the structure.” Owner can recover $1,800, which is the $4,000 loss in value ($5,000 expected but only $1,000 received, with $4,000 required to complete the project) minus $2,200 cost avoided, which is the rest of the amount that Owner still owed Contractor on the contract, but which Owner now does not have to pay Contractor. Owner will pay another contractor $4,000 to complete the project. Owner’s total cost is $6800, which is $1800 more than the $5000 contract price for the project. 
· Construction K and OWNER Breaches: “Owner hires builder to construct a building for a total price of $200,000. The estimated total cost of construction is $180,000. The owner breaches by unjustifiably terminating the contract when the work is partly done. At the time of termination, the owner has paid the builder $70,000 for work done, and the builder has spent a total of $95,000 for labor and materials (some of which are incorporated in the partially completed building). After the owner’s breach the builder is able to resell $10,000 of materials purchased for the project [but not used in the project].”
· Rst § 347 calculation:

· LOSS in VALUE 
= $200,000 - $70,000 = $130,000.

· COST AVOIDED 
= ($180,000 - $95,000) = ($85,000)

· LOSS AVOIDED 
= ($10,000)

· Expectation damages 
= $130k LiV - $85k CAv - $10k LAv 

· = $35k

· ALTERNATIVE (but equivalent) formula calculation: Builder’s expectation damages equal “the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of breach.”  

· Expected net profit 
= $20k

· Unreimbursed expenses = $95k builder spent on project 

· $70k owner paid builder 
· $10k builder received from the sale of unused materials 
· = 15k of unreimbursed expenses

· Expectation damages 
= $20k ENP + $15k UE 

· = $35k

· Employment Ks.

· Employment K, EMPLOYER breaches “Employer [E’er] hires employee [E’ee] under a two-year employment K for a salary of $50,000 per year, payable in installments at the end of each month. Six months after the E’ee starts work, the E’er wrongfully discharges her. The E’ee looks for work for three months, but is unable to find a job. Finally, she hires an employment agency, paying it a fee of $1,000. Three months later she obtains a job (similar to the old job) paying $45,000 per year.”

· LOSS in VALUE 
= $100,000 ($50k/year salary x 2 years)  

·   - $25,000 (salary E’er paid for 1st six months) 

· = $75,000

· OTHER LOSS
= $1,000

· LOSS AVOIDED 
= ($45,000)

· Expectation damages 
= $75k LiV + $1k OL - $45k LAv 

· = $31k
· Employment K, EMPLOYEE breaches. 

· Employer’s loss in value = cost of hiring a replacement employee. 

· If only feasible replacement employee is more expensive employee, employer can recover the higher replacement cost.

· Employer recovery requires that the employment K is not “at will” 

· Employee death/incapacity excuses employee’s nonperformance.

· Cases split on whether illness renders K performance impracticable

· Real Estate Ks.

· Alternative formula: expectation damages = difference between the contract price and the market price at the time of breach.” 

· Buyer can recover for breach only if FMV > K Price
· Buyer made a good deal!
· Seller can recover only if FMV < K Price
· Evidence of the FMV of the property 

· Expert opinions (professional appraisals)
· Testimony of the owner of the property (credibility issue?)

· Comparable sales of similar properties

· Resale of the property involved in the K dispute: If the resale occurs at a time other than the time of the breach, facts and circumstances must be considered to determine whether the resale amount is a good indication of the FMV at the time of the breach. Resale price is not conclusive proof of FMV. 

· Ex (note case): court approved the use of the resale amount, in spite of the fact that the resale occurred 11.5 months after the breach. 

· Potential limitation on Expectation Damages where Seller Breaches: 

·  English rule: buyer can recover payments buyer has made
· Plaintiff buyers cannot recover expectation damages unless bad faith by defendant seller
· American rule: buyer can recover expectation damages if FMV > K Price
· Ex note case: seller can recover from breaching buyer “other losses”
· property taxes, cost of utilities, & interest paid on the mortgage during the year between the breach resale of property

· American Standard Inc. v. Schectman: K to remove various industrial plant structures, including underground (not visible), to a depth of 1’ below the “grade lines.” Grader performed most of the removal and grading, but stopped at the grade line & failed to remove subsurface foundations/structures. Landowner’s experts testified that cost to complete the work be $110k. Reasonable cost was around $90k. Landowner subsequently sold land for $183,000, only $3k less than land’s FMV without the structures. Are Landowner’s expectation damages from Grader’s breach (a) the cost to complete or (b) the diminution in value?
· General Rule: Cost of completion 
· Exception: Diminution in value where

· Builder’s breach was not intentional AND either

· Cost of completing entails “economic waste” OR
· Breach is incidental to the purpose of the K and completion would be disproportionally costly
· Here, Grader’s breach was intentional: D’s completed performance would not have involved undoing what in good faith was done improperly but only doing what was promised and left undone.” 
· Rst 348(2): non-breaching party’s damages can be measured by either 

· diminution in FMV or 

· reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to [the non-breaching party].”

· Alternatives to these tests? mabye specific performance to require restoration.
· Restrictions on Recovery of Expectation Damages 
· 3 main limitations on recovery of expectation damages:

· Foreseeability; (2) Certainty; and (3) Causation.
· Foreseeability: limitation ensures that extent & scope of damages is consistent with what parties reasonably contemplated at time of contracting

· Hadley v. Baxendale: mill owner Hadley saw mill’s shaft was broken, needed to send the broken shaft to Greenwich to be fixed. Carrier company, Pickford, supposed to transport Greenwich for a fee of £25. The next day, H delivered shaft to Pickford and paid, B delayed,  negligent transport of the broken shaft delayed delivery of the new shaft to H by 5 days. The mill was shut down during that delay, resulting in a £300 loss to H. 
· What expectation damages can H recover from B, as a result of the carrier Pickford’s breach of the K to deliver the shaft to Greenwich in one day? 
· Can H recover the £300 H lost from the 5-day mill stoppage, which resulted directly from Pickford’s delay in delivering the broken shaft to Greenwich? NO! 
· Rule: Consequential damages will be awarded for breach of contract only if damages arise naturally from the breach OR it was foreseeable at the time of contracting that this type of damage would result from the breach.
· Rst 351: 
· 1) Damages = not recoverable where there’s no reason to foresee as likely result of breach
· 2) Loss may be foreseeable when….
· In the ordinary course of events, or

· As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

· 3) Court can limit damages or foreseeable loss by 
· excluding recovery for loss of profits
· by allowing recovering only for loss incurred in reliance, or
· justice so requires, in order to avoid disproportionate compensation.
· Reasonable certainty (Rst 352)
·  “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”  

· The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of the evidence), and must give the factfinder enough basis for calculating the money damages.
· Florafax International, Inc. v. GTE Market Resources, Inc.: Florafax enters agreement to handle communication with customers about order with Bellarose. B had been in business for a long time and did a lot of business. Agreement said F would be paid per order, K for 1 year, automatically renew for month-to-month basis and either party could terminate the agreement upon 60 days written notice. Two weeks later, F subcontracted out certain portions of the B contract to GTE. GTE agreed to handle calls for floral orders, including B’s, and would get fee. Before entering K, GTE did a market analysis showing GTE would not make a profit, entered anyway. A termination clause said GTE would pay F consequential damages and lost profits if breach or provide notice of termination. GTE knew they were a subcontractor to bigger B K. GTE struggled to keep up, worse by Mother’s Day of 1990. B terminated its agreement with F in July of 1990. B had hoped to keep F on longterm but terminated because of GTE’s poor performance. F terminated its agreement with GTE. F sued for lost profits from the termination of the B K . The jury determined that F was entitled to recover lost profits. GTE appealed.
· Issue: Can Florafax recover lost profits from the Florafax-Bellerose K, based on expert testimony regarding profit projections from the collateral contract?

· Held: Yes, the evidence presented at trial supported the jury’s award of lost profits, because the evidence established the fact of lost profits with reasonable certainty.

· Rule: “what a plaintiff must show for the recovery of lost profits is sufficient certainty that reasonable minds might believe from a preponderance of the evidence that such damages were actually suffered.” 

· Once the plaintiff has established the fact of the lost profits, a jury is free to decide amount of the loss, based on evidence presented at trial. 
· Rule: Lost profits are recoverable if:

· (1) the loss is within the contemplation of the parties at the time the contract was made

· (2) the loss flows directly or proximately from the breach

· (3) the loss is capable of reasonable accurate measurement or estimate

· (4)There needs to be sufficient certainty that reasonable minds would believe that such damages would be suffered
· Whether this foreseeability limitation applies to lost profits depends on whether the lost profits relate to the K that was breached or to a collateral K.

· Recovery for lost profits on the K that was breached would be “general” damages, within the first prong of the Hadley v. Baxendale test, and would not be subject to the foreseeability test.

· Recovery for lost profits on a collateral K would be “consequential” [aka “special”] damages, within the second prong of the Hadley v. Baxendale test, and would be subject to the foreseeability requirement.

· In Florafax, the Florafax-GTE K included specific contractual provisions on consequential damages that flow from breach. The Florafax-GTE K included a term that provided that that GTE would be liable for consequential damages if GTE breached the K. Such a specific assumption of liability for consequential damages is unusual.

· DISCLAIMER of liability for consequential damages and LIMITATIONS on liability for consequential damages

· Frequently a party tries to reduce or preclude potentially large liability for consequential damages, by including in the K a term that either:

· Disclaims liability for consequential damages, or

· Limits the party’s liability for consequential damages.

· Such disclaimers or limitations are sometimes enforceable. 

· KCP note, however, that such contractual disclaimers or limitations may be rendered ineffective by

· Strict UCC rules for disclaiming or limiting consequential damages, or 

· Federal or state statutes, such as consumer protection statutes.

· Note: Expert testimony is required to prove lost profits (and profits are net profits not gross profits). 

· The “New Business Rule:” 

· Traditionally, courts have rejected lost profit claims re a “new business.” 

· The modern trend is to allow a new business to try to establish lost profits, for example by offering proof of profits of “comparable businesses.
· Causation
· A breaching party cannot be accountable for loss that was not caused by her breach.  There must be a link between the breach and the loss.

· Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.

· Causation could be an issue concerning consequential damages – the plaintiff must establish they were indeed a consequence of the breach.
· MITIGATION:
· Doctrine of "avoidable consequences" (aka the "duty to mitigate")
· Plaintiff may not recover for consequences of defendant's breach that the plaintiff could by reasonable action have avoided
· Rst 350: ((1) damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. Except... 
· (2) to the extent that he has made reasonable but unsuccessful efforts to avoid loss. 

· Rockingham County v. Luten Bridge Co.: County entered into a K w/ Luten Bridge Co for Luten to build a bridge. Following change of personnel on County Commission─but before Luten started work on the bridge─County repudiated the K and told Luten not to build the bridge. Luten was uncertain whether County Commission would reverse its position and retract the repudiation. Luten built the bridge and sued the County to recover under the K. 

· measure of plaintiff’s damages, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for 
· [1] labor and materials expended and expense incurred in the part performance of the contract, prior to [County’s] repudiation, plus 
· [2] the profit which would have been realized if it had been carried 
· mitigation is “a limitation on a plaintiff’s right to recover damages” (not a duty)
· Failure to mitigate damages is an affirmative defense.

· Burden of proof is on the defendant.

· Standard of proof is preponderance of the evidence.

· Mitigation by Employee following breach of employment K by Employer:

· E’ee’s damages = salary left on employment K – an sum that was earn or could have been earned through reasoanbl emitigation 
· E’er has burden of proving E’ee’s failure to mitigate: 

· E’er has to prove both: 

· The availability of suitable and “comparable” employment and 
· E’ee’s lack of reasonable diligence to obtain substitute employment.

· What is “comparable” employment? 

· Reinstatement by breaching employer (if offered have to take back) à unless special circumstances  

· Employment opportunity is not “comparable” if substitute position: 

· Has significantly different, inferior duties than the old job;

· Involves greater physical risk than the old job;

· Would subject the E’ee to harassment or humiliation.

· Parker case: Fox claimed that Shirley MacLaine had failed to mitigate after she declined Fox offer to substitute role in “Big Country, Big Man” for role in “Bloomer Girl.” Feminist themes of Bloomer girl, a musical comedy, appealed to MacLaine. Also, she would have had Director approval right. Big Country Big Man, a dramatic western, was filming in Australia. No Director approval right.

· Cal. Supreme Court held that the two roles were of “different types,” and differed in that MacLaine would have had Director approval re Bloomer Girl, but not re Big Country Big Man.

· A non-breaching E’ee’s “duty” to mitigate doesn’t require E’ee to take inferior substitute job, but if E’ee takes an inferior job, wages from the inferior job reduce the E’ee’s K damages. 

· Mitigation in RE Leases, Breach by Lessee (Tenant)
· Traditional rule: Lessor does not have to mitigate.

· Modern trend: Lessor has a duty to mitigate.

· Application of UCC “lost volume” theory to non-UCC Ks. 

· Non-breaching party’s damages are reduced by amounts that party received from a mitigating K, but are not reduced by amounts that party received from an additional K.

· A mitigating K is a K that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original K.
· Rst 350, comment d: If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.
· Lost volume theory could apply to a service K, based on facts. 

· Example: “A contracts to pay B $20,000 for paving A’s parking lot, which would give B a [$3,000 net profit]. A breaks the K by repudiating it before B begins work. If B would have made the K with A in addition to other Ks, B’s efforts to obtain other Ks do not affect his damages. B’s damages for A’s breach of K include his $3000 loss of profit.”

· NONRECOVERABLE DAMAGES. 

· The following generally are excluded from plaintiff’s damages for breach of contract:

· Attorney’s fees (“American rule” denies recovery for attorney’s fees);

· Damages for mental distress (& intangible, “noneconomic” injury); and

· Punitive damages.

· Effects: In some instances, this means that recovery is actually below the level that true expectation would require (e.g., attorney’s fees).  In other cases, it prevents bringing plaintiff’s recovery above the net-expectation level (e.g., punitives).

· Exceptions to the general rules:

· Attorney’s fees: 

· Statutes provide for payment of attorney’s fees in certain circumstances.

· A K might provide for payment of attorney’s fees.

· Attorney’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute.

· Emotional distress: 

· Exception if breach of K causes bodily harm. 

· Narrow exception if emotional distress is a “’particularly likely’ consequence of the breach.” (referring to example of K to transport a dead body).

· A plaintiff can recover punitive damages for bad faith breach of an insurance K by an insurer.

· BUYER’S & SELLER’S REMEDIES UNDER UCC.

· Buyer’s remedies for Seller’s breach.
· Introduction.
· Seller of goods can commit a breach in 2 ways: 
· Seller may deliver nonconforming goods to Buyer, or 
· Seller may fail to properly tender the goods to Buyer.
· Before determining Buyer’s remedies for Seller’s breach, consider whether Buyer’s remedies are disclaimed or limited
· An effective “disclaimer” eliminates a warranty. Express warranties cannot be disclaimed, but implied warranties may be disclaimed if certain requirements are met.

· UCC § 2-719. A limitation on remedy (warranty still there but recover is limited) is enforceable unless it fail of its essential purpose or it is unconscionable.  

· UCC § 2-718. limitations on liquidated damages (same as CL) 

· Status quo remedies are designed to get the goods back to Seller if Seller ships but breaches. (sends wrong size, want wrong ones back to sell to someone else)
· “Rejection” of goods by Buyer.
· General rule = perfect tender rule: 

· A special rule for installment sales K (a K with multiple shipments): 

· Buyer can reject a given installment only for substantial defects that impair the value of that installment and can reject the remaining installments only if the defects substantially impair the value of the entire K. 
· Revocation of Buyer’s acceptance of goods. 
· Buyer may accept goods but later discover a defect.  

· UCC § 2-608. The Buyer can revoke if there is a substantial defect or non-conformity if difficult to discover at the time goods were accepted or Seller said the defect would be cured and it has not been.  
· UCC § 2-606: “acceptance” =  
· fails to reject the goods within a reasonable time, or 
· indicates that the goods are acceptable, or 
· does anything inconsistent with Seller’s ownership. 
· Buyer must give Seller notice and an opportunity to cure breach.
· In the case of both rejection and revocation, Buyer must give Seller reasonable notice of the defects and the use of these remedies. 
· If Buyer does this, Buyer then must await instructions from Seller as to what to do with goods. If those instructions are reasonable, Buyer must follow them. If no instructions are received from Seller, or if the instructions are not reasonable, Buyer can do anything reasonable with the goods. If Seller still has time to perform under the K, he has the right to cure the defects.
· Other Buyer’s remedies. These are remedies that are not aimed at restoring the goods to Seller.
· 1) Expectation damages. 
· UCC § 2-714.If goods are delivered to Buyer and Buyer decides to keep them, Buyer can sue for breach and recover damages for the diminished value of the goods resulting from the breach.  

· If Seller fails to deliver goods or Buyer rightfully rejects or revokes acceptance, Buyer can “cover:” 

· The Buyer can purchase substitute goods within a reasonable time after learning of the breach. 

· UCC § 2-712. If Buyer covers, Buyer’s damages are the difference between the cover price and the K price. 

· UCC § 2-713. If Buyer does not cover, Buyer’s damages are the difference between the market price at the time Buyer learned of the breach and the K price.  
· Buyer can also get consequential and incidental damages (administrative costs) as under the common law. UCC § 2-715.

· Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.
· Consequential damages resulting from the seller’s breach include:

· Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

· Injury to person or property proximately resulting from any breach of warranty. (BBQ lighter blows up example)
· 2) Specific performance. 
· UCC § 2-716.The Buyer can get specific performance if goods are unique “or in other proper circumstances.” (OPC = if goods are undersupplied or in high demand… hard to get them!) 
· UCC § 2-711.If Seller doesn’t deliver the goods or Buyer rightfully rejects the goods or justifiably revokes acceptance of the goods, Buyer may recover the part of the K price that has been paid. 
· Seller’s remedies for Buyer’s breach. (Getting goods back to seller or retain goods not yet shipped) 
· Status quo remedies restore the goods to Seller or permit Seller to retain goods that Seller has not yet shipped.
· 1) Right to withhold goods.  
· If Buyer breaches while the goods are still in the possession of Seller, Seller may withhold delivery.  
· Seller may do whatever is reasonable with the goods (e.g., resell them) and sue for damages.
· 2) Limited right to stop shipment in transit & recover shipped goods.  
· If Buyer breaches after Seller has shipped goods, Seller can stop the shipment in transit and recover the goods if Buyer is insolvent or the shipment is a large shipment (e.g., a carload or truckload).
· Other Seller’s remedies.  
· 1) Expectation damages. 
· UCC § 2-706. If Seller still has the goods, it can enter into a substitute sale and recover the difference between the original K price and the resale price. 
· If price has gone up from time of K formation, no loss in value damages (may be other damages) 
· The Seller must give notice to Buyer of the intended resale except where the goods are perishable or will decline in value quickly.  

· UCC § 2-708(1). Alternatively, Seller can choose to recover damages based on the difference between the K price and the market price at the time and place delivery was to be made. 

· UCC § 2-708(2).Special rule for “lost volume sellers:” If Seller can establish that Buyer’s breach resulted in lost sales volume, Seller can recover the profit it would have made if the buyer had performed. 
· Hypo: IKEA manufactures its own furniture (can make as many as it needs) so if a buyer enters into a K for sale of item, and profit was supposed to be $400, buyer went in and puts “hold for bill” and then payment doesn’t go through, then IKEA will sell that exact same item to someone else (covers) IKEA can still recover because they could have sold a new item to the second buyer (they have unlimited quantity, sold two here instead of one!!) 

· DOESN’T APPLY FOR UNIQUE ITEMS 
· UCC § 2-710. Seller also can get consequential and incidental damages. 
· UCC § 2-708. Seller can also maintain an “action for the price” if the goods are not resalable. This is the functional equivalent of specific performance.
Alternatives to Expectation Damages
· Reliance Damages
· Rst 349: Alternative to ED, injured party has a right to damages based on his reliance interest, including 

· [i] expenses in preparation for performance/during performance, 

· [ii] minus any loss breaching party can prove with reasonable certainty the injured party would have suffered had the contract been performed."
· Rst 352, comment a: excludes losses that cannot be proved with reasonable certainty 
· Limitations on Reliance Damages:
· Essential Reliance: ​
· Costs of performing the K. (limed by k price)
· Foregone opportunities: what you turned down in reliance on the K opportunity 
· Incidental Reliance: ​
· Costs incurred in collateral Ks. ​(think sub contractor bids)
· Amount of incidental reliance damages is not limited by the K price.
· Wartzman v. Hightower Prods: Flagpole sitting guys wanted to set world record, hire law firm to set up incorporation. Needed to sell stock to finance venture. Wartzman filed the articles of incorporation, creating Hightower Productions, Ltd. HPI needed to sell more stock, but W had not complied with securities law in earlier stock sale. W notified HPI it could not sell more stock unless HPI hired a securities lawyer at a cost of $15,000. HPI refused to hire the securities lawyer, terminated the venture, and sued W for breach of K. W appealed a $170k jury verdict for HPI, which was based on HPI's reliance costs (amounts expended in the venture prior to abandoning it).

· On appeal, Ct holds HPI can recover its RELIANCE damages, in lieu of lost profits (exp. damages), even though the venture might have lost $$. ​
· Rule: Where anticipated profits are too speculative to be determined, monies spent in part performance, in preparation for or in reliance on the contract are recoverable.” ​
· Here, D didn’t prove w/ reasonable certainty that P would have lost profits had the K been performed. Also, court says shouldn’t have to pay huge amounts of money to mitigate.
· If breaching party can prove w/ reasonable certainty injured party would have lost $$, LOSS is subtracted from reliance damages. Rst § 349. ​
· Breaching party has BoP to prove the loss.​
· Restitutionary Recoveries
· Restitution is available: ​
· As a remedy for breach of contract (as an alternative to expectation damages); ​
· To a breaching party; and ​
· Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged.​
· Rst 373: on a breach for nonperformance, an Injured party may be entitled to restitution for any benefit that he has conferred on other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money
· What amount is recoverable?
· Market value restitution
· Majority rule: ​Non-breaching party who would have lost money if K had been fully performed can claim restitutionary recovery based on FMV of what non-breaching party provided to breaching party. 
· “The measure of recovery for [restitution] is the reasonable value of the performance; recovery is undiminished by loss avoided
· K price CAN show reasonable value of service (but does not limit recover), stardard for reasonable value = amount for which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered 
· United states ex rel Coastal Steel Rectors, In v. Algernon Blair, Inc: D entered into K to build naval hospital and then subcontracted P for steel work. P began performance but D refused to pay for crane rental, saying it was not part of K. After 28% completion, P terminated.

· Rule: Promisee can recover the value of services he gave to D regardless of whether he would have lost money on the K and been unable to recover in a suit on the contract. Applies when a subcontractor justifiably ceases work because of general contractor’s breach. (this is different from the restriction on reliance damages)

· Ct adopts MAJORITY rule: ​A restitutionary recovery is NOT reduced by LOSS that would have resulted from complete performance of K.​
· Rst 373 comment d: Rst also adopts majority rule
· Enrichment vs. Benefit
· Rst 371: Unjust enrichment can be measured either by ​
· The reasonable value of the performer’s services or ​
· The value of increase to the recipient’s property  ​
· Relief may be measured as justice requires. 
· The two measures can vary. ​
· Ex. 1: Reasonable value of painter painting a home is $5k, but painting increases home value by $10k.​
· Ex. 2: Same facts as in previous example, except painting increases home value by $2,000.​
· Strategy in lawsuits:​ lawyer argue for way that makes you more $$$
· Breaching party’s right to restitution
· Traditional CL rule: A breaching party could not recover either on the K or in restitution for the value of his part performance.​ (Damages = $100k, benefit conferred = $120k. Breaching party can’t recover for 120k)
· Modern trend and Rst and UCC rules.​
· Rst 374: breaching party gets restitution for any benefit that he has conferred by part performance or reliance – loss he caused by breach
· To the extent [K provides] a party's performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss."
· Ex: Damages = $100k, benefit conferred = $120k. Non-breaching party will have to pay $20k and breaching party wouldn’t have to pay anything.

· UCC 2-718 is same as above
· Lancellotti v. Thomas: L agreed to buy a luncheonette business from the T and rent the premises on which the luncheonette was located. L agreed to pay $25,000 for the business and build an addition to the existing building. L paid the $25,000 and began operating the business. Problems arose with construction of the addition, which the Ts finally constructed themselves. After about a year, L stopped running the business. L had paid no rent for the premises. The Ts began running the business themselves. L filed a complaint in assumpsit seeking the return of his $25,000. L conceded that he owed the Ts rent for the premises. The trial court held in favor of the Ts, denying Lancellotti recovery of the $25,000 and awarding the Ts the rent money owed. L appealed.
· Could breaching Buyer recover his 25k down payment, with an offset for $6,666 of unpaid rent? Yes.

· Rule: A breaching party may be entitled to restitution of amounts paid under the contract, minus damages or loss suffered by the nonbreaching party

· The Ct follows Rst 374, which allows a breaching party to recover “any benefit… in excess of the loss that he is caused by his own breach.”
· Specific Performance
· What is it?

· The remedy of specific performance = a court order commanding defendant to perform K 

· Truly protects plaintiff's expectation interest

· But for various reasons (historical, practical, & policy), specific performance is reserved as an exceptional/extraordinary remedy

· Standard K remedies are "substitutional": substitutes $ damages for performance

· Rst 357(1): The court has wide power of discretion in determining whether or not to grant the remedy
· Specific performance is an equitable remedy that is only granted if pros outweigh costs
· Inadequacy of Legal Remedy

· Rst 359(1): Specific performance is an equitable remedy that is generally only awarded if the legal remedy damages or restitution is inadequate.
· UCC 2-716(1): Same as above…The legal remedy is inadequate if the subject matter of the contract is unique
· Factors courts consider (Rst 360, 364, 366)

· Adequacy of legal remedy​
· difficulty of proving damages w/ reasonable certainty​
· difficulty of getting a suitable substitute with $ damages &​
· likelihood that an award of damages can’t be collected​
· Difficulty of enforcement or supervision​
· Subject matter of contract ​
· Inequitable conduct (e.g., “unclean hands”)​
· Unfair contract terms ​
· Unique stuff
· real property ​
· heirlooms ​
· works of art​
· other one-of-a-kind objects ​
· certain intangibles not readily available on the market such as patents, closely held stock 
· Balance of equities and hardships ​
· Plaintiff’s return performance ​
· if not already rendered, court may condition its grant on the plaintiff doing so
· Rst 366: Courts won’t award SP if it will overly burden them to supervise/enforce
· Employment and Personal Services Ks

· Rst 367(1): Employment/ personal service contracts generally not enforced for SP because hard/labor trafficking???
· Just don’t do it
· But courts may enjoin an employee from working for another employer (non-compete)
· Courts will likely deny a request if the personal services are NOT special, unique, unusual or of peculiar value.

· Ex: A contracts to serve exclusively as sales manager in B’s clothing store for a year. A repudiates the K shortly after beginning performance and goes to work for C, a competitor of B. B sues A for an injunction ordering A not to work for C. Unless A’s services are unique or extraordinary, the injunction will be refused. If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted

· “EDWIN RUTH CONTRACT” to prevent edwin from working for ruth… 

· Personal services of athletes, artists, and media personalities can be regarded as unique

· LIMITATION= EXCLUSIVITY CLAUSE: "A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another [employer] if its probable result will be

· to compel a performance involving personal relations the enforced continuance of which is undesirable or 

· Rst 367(2): to leave the employee without other reasonable means of making a living."  

· Ex (Employer Breach): A, a noted opera singer, contracts with B to sing exclusively at B's opera house during the coming season.  A repudiates the contract before the time for performance in order to sing at C's competing opera house, and B sues A for specific performance.  Even though A’s singing at C’s opera house will cause B great loss that he cannot prove with reasonable certainty, and even though A can find suitable jobs singing at opera houses not in competition with B’s, specific performance will be refused.
· Ex (Employer Breach): The facts being otherwise as stated in Illustration 1, B sues A for an injunction ordering A not to sing in [competitor] C’s opera house. The injunction may properly be granted. If, however, C is not a competitor of B, the injunction will not be granted ...”

· Ex (Employer Breach): The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.

· Ex (Employer Breach): The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.

· Ex (Employee Breach): A contracts to serve exclusively as sales manager in B’s clothing store for a year.  A repudiates the [K] shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused. If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.”
· Agreed Remedies (AKA Liquidated Damages)
· LD = term in a K under which parties agree in advance that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.​
· PRENUP FOR BUSINESS
· The K term can specify damages for breach of either party or for only one of them​
· and if the liquidated damages clause covers breach by only 1 party, then a breach by the other will require proof of damages in the usual way
· Rst 361: Specific performance or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty
· Enforceability:
· If a party challenges an LD clause, the court will interpret the LD clause to determine if it was a genuine attempt to settle damages in advance or if it was a penalty

· If court finds LD clause to be a penalty, court will not enforce it & non-breaching party must prove damages

· LD clause is a penalty if it is not intended as a reasonable forecast of harm, 

· but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party

· Rst 356 (same in UCC): LD must be reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof 
· Unreasonably large LD = penalty = bad = against public policy  
· Are the LDs reasonable in light of the anticipated harm?  ​
· Looks at difficulty of proving loss and whether it was a reasonable forecast of harm at the time of contracting  ​
· “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.” 
· Or, are the liquidated damages reasonably close to the actual damages suffered?​
· Compare LDs & actual damages  ​
· If the actual damages cannot be shown with reasonable certainty, a comparison cannot be done​
· Court then focuses on anticipated harm
· Timing of Determination of whether L is “reasonable”

· Traditional rule: reasonableness is measured at the time of K formation.  

· Rst 356: written as a disjunctive test ("or") between the reasonableness of anticipated or actual harm.

· The modern trend and Rst 356 suggest LD clause will be upheld if reasonable at either time of formation or at time of harm, 

· But it is not entirely clear

· Some courts might strike down LD clause if it is unreasonable at either time 
· Damage limitation provisions

· Parties may limit relief a party may claim for breach  

· Such a provision doesn't set amount of damages (so is not an LD term), but rather limits the relief to certain types of damages
· Damage limitation provisions (that are terms of a K) are enforceable unless 

· They are unconscionable, or 

· It is clear that the damages as limited 

· badly undercompensate the victim or 

· provide a remedy that is valueless
Rights and Duties of Third Parties
· Rights of Third Parties as Contract Beneficiaries 
· Third parties may have rights enforceable by them and/or duties enforceable against them as a result of the making of Ks to which they were not themselves parties
· Walters development case (rights of original owner are assigned to subsequent purchasers)
· Intended and Incidental Beneficiaries
· § 302 (1): Unless otherwise agreed btwn promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either
· (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or
· (b) circumstances indicate that promisee intends to give beneficiary benefit of the promised performance
· Example: Majority Rule on Will Contract Beneficiaries 
· Client cara and lawyer Larry enter into a K, pursuant to which C pays L a fee to draft C’s will 
· Bill, a third party who C intends to be her sole beneficiary under the will, is an “intended beneficiary” of the K
· If L errors in drafting the will prevent Bill from receiving C’s bequest, B can sue L for breach of K
· Shows 3rd party can have right to sue (even if not part of k) to enforce contract 
· Assignment of Contractual Rights and Delegation of Contractual Duties
· General rule: K rights can be assigned (rst 317 (2)); UCC 2-210 (2)
· Assignments may be limited if 
· Assignment conflict with a statute of public policy; would have material adverse effect on other party in originally K; K terms include an effective “no assignment clause” which prohibits assignment of K rights
· No more assignment causes must be clearly expressed and are narrowly construed (rst 322; USS 2-210(3))
· K also might prohibit assignment unless the other party to original K assents to the assignment 
· Delegation of Duties 
· Obligor may be able to delegate duty to 3rd party; even if delegation is effective, this does not extinguish the obligor’s duty 
· Unless the obligee affirmatively releases the obligor from the duty, the obligor has the duty to perform until it is performed 
· Release is called NOVATION; need clear evidence 
· General rule: K duties may be delegated 
· Limitations on Delegation 
· Delegation allowed unless 
· K term limits delegation 
· Delegation is contract to public policy, or 
· The obligee has a substantial interest in having obligor perform 
· A duty to perform personal service generally is not delegable, unless the other party assents to the delegation
· A K may include a “non-delegation” clause or may require consent of the other K party for delegation 
· Courts enforce K prohibitions on delegation of a duty 
​​
a. Pre-judgment and post-judgment interest: The successful party in K litigation usually receives post-judgment interest, but receives pre-judgment interest only where the plaintiff’s claim was for a “liquidated” sum. KCP 9E p. 894.

i. Rst 2d § 354(1) provides that interest may be recovered if the breach “consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value.”


ii. Rst 2d § 354(2) adds a provision giving a court greater flexibility in awarding interest: “In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”




� Note: This part of the Chapter 10 handout goes beyond discussion of expectation damages, to include some topics from Chapter 11, so that the UCC remedies rules are together in one place in your notes. 





