
Contracts Midterm - Outline
1. What law applies?
a. Common Law / Restatement
· If UCC doesn’t apply (ie for services, land, other) → CL/Rst
b. UCC (with CL/Rst gap fill)
· UCC Art 2 applies to K for sale of goods (present & future); does not apply to leases or gifts
· Goods = moveable, tangible items (does not include property, services)
· UCC gaps are filled with CL/Rst
· Ex. UCC doesn’t define “offer,” so CL/Rst rules about offer apply
· Hybrid / Mixed Transactions (both services + goods)
· Majority test: Predominant Purpose
· If sale of goods is more significant → UCC applies
· If services is more significant → CL/Rst applies 
–Ex. Festival Foods (sale of biz/goods = UCC): P bought business and food truck/equipment. Parties intended to be bound (shown by conduct) and goods controlled, so UCC applied. Thus, despite indefinite terms, enf K
–Ex. Princess Cruises (performing maintenance): parts were a part of the service; main purpose of agreement was services, so UCC/Rst applied. 
· Minority test: Gravamen of the Complaint
· What part is plaintiff complaining about?
· If goods → UCC
· If services → CL/Rst
2. Is there an enforceable agreement?
a. K formation: Mutual Assent [Offer & Acceptance] + Consideration
Mutual Assent = O + A
· Objective test for intention to be bound (words & conduct) - Would a reasonable person conclude K was formed?
· Ray v Eurice: detailed construction specs; construction workers signed K - objective manifestation of assent; duty to read
· Skrbina: employee signed form releasing wrongful termination claims, mistakenly thought it was severance pay; duty to read
· Offer
· Manifestation of willingness to enter into a bargain (Rst 24)
· Invites assent to conclude bargaining without additional negotiation.
· UCC does not define offer, so CL/Rst definition applies 
· Usually not offers
· Advertisements
· General rule: ads are not offers; they are invitations to make offer
· Exceptions
· Invites acceptance in clear, unconditional language
· “First come, first served” = offer (fur case: ad was an offer bc it specified quantity/process to allocate)
· Bait and switch - courts might enf K against a seller
· Rewards Program
· Sateriale v RJR: (tobacco rewards): rewards program invited acceptance by performance (buying cigs for merch) 
· Gift promise
· Dougherty v Salt (future gift promise): aunt promised nephew $ in future. There was recital of consideration, but nephew did not exchange anything. Recital creates a rebuttable presumption of consideration, but aunt provided evidence that there was no consideration. Held, not enf because no BFE.
· Preliminary Negotiations
· Willingness to enter bargaining; invitation to make an offer
· General Rule: not an offer if person knows/should know the person does not intend to conclude bargain 
· Lonergan v Schonick (JTree): D placed an ad for property, general communications via form letter; held: prelim negotiations (not offer) which needed further assent 
· Price quote
· Generally not an offer, invitation to enter negotiation
· Exception: 
· PQ detailed enough to be understood as inviting assent
· Joking offers
· Lucy v Zehmer: “joke K” in bar for land sale; based on parties’ relationship, reasonable to believe seller was serious, so enf K
· Leonard v Pepsico: jet plane for Pepsi points; not reasonable to believe K enf
· Termination of an offer
· Rst: 
· Rejection/Counteroffer by offeree; 
· Acceptance w/ varying terms = rejection and C/O
· Lapse of time; 
· Revocation by offeror; 
· Must be received to be effective
· If acceptance = only by performance: (3 rules)
· CL: free-revocability (can revoke at any time until complete performance
(Exceptions):
· Death/incapacity of offeror; 
· Indirect communication from reliable source
· Normile v Miller (you snooze, you lose): real estate agent (credible party) said house was sold - you snooze you lose - this was a revocation of offer
· Situations where offer might be irrevocable
· CL/Rst Option K - offeror must hold offer open for period of time
· Rst 87 - Binding if:
· In writing
· Signed by offeror
· Recites purported (separate) consideration**
· Proposes exchange on fair terms w/in reasonable time 
· **Consideration: low threshold for consideration, can be recital 
· UCC Firm Offer 2-205
· Offeror is a merchant 
· Merchant = deals with the goods OR has knowledge/skill about goods 
· In signed writing
· Assurance that it will be held open
· Signed by offeror if contained on offeree’s form 
--Max option period = 3 months, then must be renewed
–Option Period → Shorter of:


1) stated period / reasonable period OR


2) 3 months 
–Ex. Merchant makes offer to sell goods, stating in signed writing this is a “firm offer” for 10 days (Irrevocable for 10 days)
--Ex. Merchant makes offer to sell goods, stating in signed writing this is a “firm offer” (Irrevocable for “reasonable time” or 3 months, whichever shorter) 
· Part performance where K can only be accepted only by performance (note, as CL, free revocability) 
· Rst 45: once performance begins offer is irrevocable (but acceptance = complete performance)
· Cook v Coldwell (substantial performance): offer becomes irrevocable once offeree has made substantial performance. Sales rep hit sales target (sub. perf) and stayed through EOY, so offer was not revocable
· Pre-Acceptance Reliance (Promissory estoppel) 
**Almost exclusively used for GC/SC situations**
· Rst 87: offer is binding as an option to avoid injustice if
· Offer
· Offeree’s pre acceptance reliance on offer was foreseeable
· Action or forbearance by offeree
Ex. Berryman v Kmoch (losing PE claim): seller & buyer made an option K, but buyer did not pay $10 consideration, so no Option K. Seller could not reasonably foresee buyer’s actions (trying to recruit investors, spending $), so no PE reliance 
· CL:
· Drennan (majority): SC cannot revoke bid for reasonable time
· Baird (minority): SC can revoke bid because no acceptance 
· Note: before looking for acceptance, look to see if there was anything that terminated the offer. If offer was terminated, acceptance isn’t significant 
· Acceptance 
· Manifestation of offeree’s assent to be bound
· Offeror is “master” of offer and can specify means of acceptance 
· Assumption is acceptance = by promise or performance (unless unambiguously stated) Rst 32
· Acceptance by promise OR performance: (majority of K’s) 
· Acceptance = Beginning performance (promise to complete performance) Rst 32/62
· Both parties have duty to perform
· Offeree is in breach if abandons performance 
· Acceptance only by performance: 
· Acceptance = complete performance 
· Neither party has duty to perform until offeree completes performance
· Offeree can abandon performance at any time
· Rules
· CL: offeror can revoke until offeree completes performance (free revocability rule) 
· Rst 45: Offeree beginning to perform makes offer irrevocable
· Cook v Coldwell (substantial performance): offeree substantial performance makes offer irrevocable if offeror got most of the benefit 
· Sateriale v RJR (camel rewards): ad offering rewards in exchange for c-notes constituted an offer because it invited performance without further negotiation 
· UCC Rules
·  (Formation in General) 2-204
· K for sale of goods can be made in any manner sufficient to show agreement, including conduct by both parties which recognizes existence of K - 2-204 (1)
· Moment of K formation not important - 2-204 (2)
· If terms are left open, K does not fail for indefiniteness if -  2-204 (3): 
· Parties intended to be bound
· There’s a reasonable basis for remedy 
· K must have:
· subject matter (what’s being sold) AND 
· quantity 
· (Offer & Acceptance) 2-206
· Unless unambiguously stated, acceptance can be in any medium/manner reasonable to the circumstances 
· Order/offer to buy goods (when buyer = offeror) invites acceptance by:
· Prompt promise to ship OR
· Prompt shipment (performance)
· Offeree (seller) has duty to notify when performance is mode of acceptance
· If offeror is not notified within reasonable time → can treat offer as lapsed
· Ex. if seller does not notify but intends to accept, buyer can treat offer as lapsed
· Acceptance Varying Offers 
-Additional term: ex. one form has arbitration clause, other doesn't 
-Different terms: ex. Both forms have different arbitration clauses  
CL
· Mirror Image Rule - purported acceptance with varying term is a rejection of original offer and C/O
· Rst 61: loosens → acceptance that requests a change or additional terms doesn’t invalidate unless acceptance is conditional on express assent to those terms
· Last Shot Rule - terms of the last form sent (C/O with varying term) control if the counterparty:
· Explicitly accepts the C/O, or
· Does not explicitly accept but accepts implicitly by performance
Ex. Princess Cruises: CL rules applied (predominant purpose test). D sent the last form, so they get their terms, which included a limited liability clause 
UCC 2-207 - Battle of the Forms
3. Definite and seasonable (timely) expression of acceptance operates as acceptance even with additional/different terms 
a. UNLESS acceptance is conditional on assent to varying terms → If conditional, acceptance becomes a Counter offer:
· If counterparty assents → K with varying terms
· If counterparty does not assent/perform → no K
· If counterparty does not assent, but performs → K with original agreed upon terms + UCC gap filler 
b. NEXT, ask: Are parties merchants? 
· If NO, varying terms are proposals of addition to K 
· If counterparty accepts varying terms, they become part of the K 
· If counterparty does not accept, they do not become part of the K, original terms control
· If YES, ask: are the terms additional (new) or different (contradictory)
· ADDITIONAL terms become part of the K unless:
· Counterparty objects* (in reasonable amount of time) 
· Offer was expressly conditioned on acceptance of the original terms
· “Assent is expressly conditioned on offeror’s agreement to offeree’s varying terms” CLEAR
· “Subject to our terms” NOT CLEAR ENOUGH
· Additional term materially alters** the K
***If any of these 3, additional term does not become part of the K***
· Objection*
· Ex. Brown Machine v Hercules (cool whip bowls): buyer expressly limited acceptance to its terms, so seller’s indemnification clause was not included in K 
· Material alters**
· Surprise: reasonable expectation based on common practice/usage (ask: would reasonable merchant consent to the term; is the term widely used?
· Hardship: unbargained for economic burden burden (ask: would term impose substantial economic burden)
· DO Materially alter
· Clauses Negating standard warranties
· Clauses Requiring guaranty of 90-100% of deliveries
· Clauses Giving seller power to cancel if buyer fails to pay invoice
· Clauses Requiring complaints be made in shorter that customary time
· DO NOT Materially alter
· Clauses fixing a reasonable time for complaints within customary limits
· Clauses providing interest on overdue invoices
· Clauses limiting the right of rejection for defects which fail within customary trade tolerances
Ex. Gottlieb v Alps (fabric liners): liability clause did not materially alter K bc it was not a surprise and buyer could not prove hardship
· DIFFERENT terms 
· Analyze the same way as ADDITIONAL terms
· Knockout approach - remove all different terms, result is either no term on the issue or UCC gap filler
· Literalist - different terms are not part of K unless counterparty expressly assents 
· Written Confirmation of Oral K 
· —When oral offer + oral acceptance = oral K, and party sends a written confirmation
· If WC term is DIFFERENT → Oral terms control, different term not added
· If WC includes ADDITIONAL term 
· If K is between merchants → apply 2-207(2) re additional terms → additional term becomes part of K unless:
· Expressly limited
· Materially altered
· Objection
· If K not between merchants → additional term not part of K 
—When oral offer + oral acceptance = oral K, and both parties sends written confirmations
· If WC terms are DIFFERENT and OA doesn't address issue → knock out different terms and use UCC gap fillers
· When offer & acceptance communications are effective
· Offer, rejection, counteroffer = upon receipt
· Acceptance 
· General rule: upon dispatch
· Exception: if option K = upon receipt 
· Offeror can specify acceptance = receipt
· Mailbox Rule
· If offeree 1) sends rejection, then 2) sends acceptance = whichever arrives first is effective (ie if rejection arrives first, rejection is effective)
· If offeree 1) sends acceptance, then 2) sends rejection = acceptance is effective UNLESS 
· rejection arrives first AND offeror detrimentally relies on rejection 
· Incomplete Bargaining 
· Ask: did parties intend to be bound when they agreed in principle or only after further negotiations?
· If court decides incomplete bargain is enf, can fill in missing terms
· CL: parties have to agree on all material terms for enf K
· Agreement to Agree: parties agree on some terms, but one or more terms are left open for future negotiation
· CL/Majority rule (doctrine of indefiniteness): where there is an agreement to agree and failure to reach agreement on that term, no enf K
· Walker v Keith (doctrine of indefiniteness): K said tenant had choice to renew at end of lease but left price term open. Held, renewal not enf bc price is an essential term, so K was too indefinite; needed to include either price OR definite method for determining price 
· Rst 33: terms are reasonably certain - possible to determine 1) breach and 2) appropriate remedy
· Modern trend/Rst 204: court can supply term which is reasonable given the circumstance
· UCC 2-204(3) (SOG): if subject matter AND quantity are specified = K formation (allows more indefiniteness) 
· Gap fill missing terms
· Ex Open price term: if subject matter + quantity are included; K can be enf. Court can enf a “reasonable price;” or party can fix price in “good faith”
· Formal K Contemplated: parties agree on major terms, but have not completed the process of executing formal written agreement (letter of intent) 
· Quake v AA (LOI): LOI was ambiguous as to whether parties intended to be bound; for LOI to be binding, intent to be bound must be clear, or evidence to suggest parties’ intention  
· LOI (3 outcomes)
· Enf K: LOI is binding if intent to be bound, even if formal writing not executed
· No K: LOI not binding until formal writing executed
· Agreement to negotiate in good faith: promise to bargain in good faith toward formal agreement 
Consideration
NOTE: always start with BFE rule (quid pro quo). If there is consideration, move on. If no consideration, re-analyze under CL Benefit/Detriment test 
1. CL: Benefit-Detriment Test (TRAP - Difficult to apply!!!)
a. Benefit to promisor OR detriment to promisee
i. Benefit = promisor obtains/is promised something to which he had no legal right
ii. Detriment = promisee does/promises to do (or not do) something he had no legal duty to do (DOES NOT MEAN he is worse off necessarily)
b. Hamer v Sidway (no vices): uncle promises nephew $5k if he refrains from smoking/gambling etc. Enf because nephew’s forbearance to things he had legal right to do was a detriment, and thus consideration 
i. Ex refraining from using cocaine (no legal right to do) so test not satisfied 
2. Rst Bargained for Exchange Test 
a. To constitute consideration, Performance or return promise must be bargained for. Bargained for means: 
i. Sought by promisor in exchange for his promise AND
ii. Given by promisee in exchange for that promise
b. Bottom line: Quid pro quo - something for something 
c. Pennsy v American Ash (BFE aggrite): AA supplied aggrite to Pennsy. AA didn't have to dispose, and Pennsy transported it away (free aggrite in exchange for picking it up). Held, there was an exchange, even though not bargained for, so sufficient consideration  
3. Distinguish: Conditional Gift vs Promise
a. Takes form of a promise, but no consideration - Not Enf
b. Ex. Williston’s Tramp: “Go around the corner and buy a coat” = unenf gift; walking is not consideration, but rather a condition to receive gift (no BFE)
c. Ex. Father/son estranged, son gets engaged. Father says “meet me at store and I will buy you a ring.” Likely enf, because father bargaining to meet face to face 
4. Distinguish: Enforceable promise to make a gift 
a. General rule: promise to make a future gift (Purely donative promise) = not Enf because no BFE
b. Dougherty v Salt (future gift promise): aunt promised nephew $ in future. There was recital of consideration, but nephew did not exchange anything. Recital creates a rebuttable presumption of consideration, but aunt provided evidence that there was no consideration. Held, not enf because no BFE.
c. Reliance exception
5. Adequacy of Consideration
a. General rule: Courts do not question “adequacy” of consideration
b. Exceptions (not consideration) 
i. Sham / nominal consideration
1. Rule: sham consideration is not consideration because it was not bargained for 
2. Recital of consideration
a. Creates rebuttable presumption of consideration; does not conclusively establish consideration, facts are relevant 
3. Ex Dougherty: recital of consideration creates rebuttable presumption
ii. Past performance
1. Rule: past performance cannot be inducement of present promise so not consideration 
2. Plowman v Indian Refining (past performance): employer promised fired employees payment as appreciation for their services. Not enf because no consideration; past performance cannot induce a present promise, so no exchange
iii. Pre-existing duty
1. Rule: performance of or promise to perform a pre-existing duty is not consideration
2. Ex. If cab driver agrees to drive for $70, and halfway through stops and says now it’s $150, $150 is not enf because he had pre-existing duty, so no consideration
a. Exception: If cab driver agrees to drive for $70, then halfway through you request to go to a new location, and he says now $150, there is new consideration, PED rule doesn't apply 
iv. Grossly inadequate / shocking consideration
1. Rule: when consideration is grossly inadequate to shock the conscience, courts may examine adequacy of consideration 
2. Courts don’t usually use unless something odd is going on; protect weaker party
3. Dohrmann v Swaney (old lady): doctor convinces old lady to give him her assets in exchange for changing his sons’ names in order to carry on her name. Consideration was so minimally beneficial, so grossly inadequate 
v. Illusory promises 
1. Rule: A promise that requires nothing of the promisor (basically, promise is optional) is not consideration
2. Marshall Durbin v Baker (illusory promise): promise to pay Baker 5yrs salary upon some triggering event if Baker was still an employee. Baker’s promise to continue working was illusory because he could quit at any time. However, there was still consideration because he accepted offer by performance, and was still working, so K was enf. Also MDF received benefit, and there was recital of consideration in K. 
3. Duty of Good Faith often converts illusory promise into consideration
a. Rule: Implied term of GF can convert an otherwise illusory promise into consideration 
b. Satisfaction clauses: promisor’s duty conditioned on being “satisfied;” GF limits promisor’s discretion
· Subjective
-”Pay $1k to paint a portrait if I’m satisfied;” enf K, not breach if not satisfied, but breach if satisfied
· Objective
-”I will pay $1k if you build a shed according to these specs and I’m satisfied;” enf K, can determine if specs were met
c. UCC Output K: (satisfies quantity term - not illusory)
· Rule: A promise to sell “output” is not illusory
· “I will buy all of seller’s output;” GF prevents seller from saying “i havent made any this month”
d. UCC Requirement K (satisfies quantity term)
· Rule: A promise to buy “requirements” is not illusory 
· “I will buy all my requirements from seller;” GF prevents buyer from not purchasing that month
e. Exclusive Dealings K: buyer/seller agree to do do exclusive biz with each other 
· Obligation for seller to use best efforts to supply the good and buyer to promote the sale 
6. Consideration in Option K / Firm Offer
a. CL/Rst: some form of consideration required (can be minimal)
b. UCC 2-205: no consideration requirement 
v. Electronic and Layered Contracting
1. 3 Types
a. Shrinkwrap terms: terms and conditions included in packaging 
i. Acceptance = keeping product past stated return period
ii. Buyer must have notice on how to reject seller’s terms (ie return product to reject terms) 
iii. Duty to read: Buyer expected to read T&C 
iv. Dell: didn’t make clear that buyer could reject terms by returning computer, so buyer was not bound by shrinkwrap terms 
b. Clickwrap terms: T&C provided during buyer’s electronic purchase of good (buyer required to select “I agree”)
i. Meyer v Uber: user of app was on notice of terms when registering for an account, and assented to terms by clicking “I agree” 
c. Browsewrap terms: T&C provided on website
i. User must have actual or constructive knowledge of site’s T&C; whether user was on notice, or a reasonable user would be on notice of terms 
ii. Long v Provide (flower website): link to terms was too inconspicuous for user to have actual or constructive knowledge of terms (placement, color, size) 
2. Conceptualizations of FORMATION of electronic K’s 
a. Majority view
i. Seller = offeror; Buyer = offeree 
ii. Seller makes offer by promising to ship/providing product/shipping product, includes T&C
iii. Buyer accepts T&C by keeping product past stated return period 
1. → Seller gets all terms 
iv. ProCD: buyer bound by Seller’s terms included in software packaging and later appeared when buyer first used the software
v. Hill v Gateway: buyer is bound by seller’s terms packaged with product if 1) seller gives buyer opportunity to reject terms by returning the product and 2) buyer keeps product 
b. Minority view 
i. Buyer = offeror; Seller = offeree
ii. Seller accepts buyer’s offer to purchase by promising to ship/providing product/shipping goods/accepting payment 
1. If Seller’s acceptance is not mirror image:
2. If Buyer is a consumer → seller’s terms not included unless accepted by buyer
3. If both are merchants → 2-207 analysis → additional terms become part of K unless
a. Expressly limited
b. Materially altered
c. Objection
b. Do any defenses render an otherwise enforceable agreement unenforceable?
· Statute of Frauds
· Effect: if D successfully asserts noncompliance with SOF as affirmative defense → K is not enf
· 3 step Analysis 
1) Does SOF apply?
2) If yes, is it satisfied?
3) If no, does an exception to SOF apply? → If yes, SOF is not a defense (does not prevent enf)
· Types of K’s where SOF applies (Q1)
· UCC: sale of goods worth $500+
· CL: Sale of land/real estate (incl. 1yr+ leases)
· CL: K’s that cannot logically be performed within 1 year of making the K 
· Subject matter doesn't matter
· Duration doesn't matter; applies if performance cannot be completed within 1 year of making K 
· In other words: If under no circumstances, K can be performed within 1 year, SOF applies
· Examples:
· K for entertainer to perform for 1hr 2yrs from making → Within 1yr rule, thus SOF applies
· Employment K w/ 10yr employment term → Within 1yr rule
· Employment K with lifetime employment term → Not within 1yr rule (person could die within first year)
· K’s of no duration or indefinite duration → Not within 1yr rule 
· Hypos:
· On 10/20/18, A promises B that A will appear in a 1hr show on 11/1/19 → Within 1yr rule → Within SOF
· On 9/1/11 A promised B to pay B $25K when A’s husband dies. Husband dies on 9/1/20. → Not within 1yr rule (logically possible K could be completed within 1yr) 
· Is SOF satisfied (Q2)
· CL/RST requirements:
· In writing
· Signed by the party to be charged (potentially breaching party)
· Reasonably identifies subject matter
· Sufficiently indicates K has been made 
· States with reasonable certainty the essential terms of the K 
· Arden: pieced together multiple writings, which together laid out essential terms (employment term and salary)
· UCC 2-201 requirements:
· In writing
· Signed by the party to be charged 
· Sufficiently indicates K has been made 
· Contains subject matter AND quantity terms 
· “Writing”
· Form is unimportant
· Doesn’t need to be written to evidence the K
· Doesn’t have to be a joint product or delivered to other party
· Doesn’t have to be prepared at time of K
· Can be a compilation of multiple writings related to same transaction (when at least one is signed) 
· Arden: essential terms of employment were determined from piecing together pay stubs + a signed memo. Held, there was a valid writing and SOF requirements were met
· “Signed”
· Party against whom enf is sought must sign (or his authorized agent)
· Any mark/symbol works - initials, letterhead, logo, signature block, e-sig
· If multiple writings pieced together, at least one signed - also must refer to same transaction
· Hypo: A orally agrees to sell B his car for $6k, and A sends a signed written confirmation. B then refuses to accept delivery/pay, A sues B. Is K enf? → NO
· Within SOF ($500+ SOG)
· Not signed by B
· B wins by asserting SOF affirmative defense 
· Exceptions → Take K out of SOF
· UCC Exceptions
· UCC Merchants confirmation exception
· Writing can be enf against party who did not sign if:
· Both parties are merchants
· One party sends written confirmation
· Signed by sender
· Recipient knows its contents
· Recipient does not give written notice of objection to it within 10 days
· Seller began making specially manufactured good (good that wont be bought by other buyers)
· Payment or goods have been accepted
· Buffaloe (tobacco barns): B entered into an oral agreement to purchase barns (determined to be moveable and +$500 so UCC applied). No signed writing (check didn’t satisfy SOF because it wasn’t signed by buyer), but B made partial payment (exception), so SOF was no bar to enf. 
· Party asserting SOF as a defense previously admitted there was a K
· CL/Rst exceptions
· Part performance/reliance in LAND transaction
· Mostly limited to when injured party seeks specific performance of oral K 
· Rst 129: party seeking enf must change position in reliance on oral K; limited to situations where party is seeking specific performance
· CL application: Beaver v Brumlow (unequivocally referable): buyer of land cashed in retirement acct & made valuable improvements, but seller changed his mind and would not sell (no K). Held, buyer’s actions were“unequivocally referable,” so exception applied and K taken out of SOF. 
· “Unequivocally referable” - to an outsider, it would appear there was a K
· Buyer takes possession of land
· Valuable substantial improvements 
Beaver Facts SOF analysis
· SOF apply? Yes, sale of land
· Satisfied? No, no writing
· Exception? Yes, reliance on oral K, takes K out of SOF
· Promissory Estoppel - Rst 139 (general exception)
· IN ANY CONTEXT
· Requirements:
· Promise (express OR implied by conduct)
· Promisee’s reliance on the promise was reasonably foreseeable
· Actual “detrimental” reliance (ie econ. hardship)
· Injustice can be avoided only be enf
· AK Dem v Rice (promissory estoppel): Rice was promised a 2yr job, quit her job, and moved states. SOF applied (1yr rule), requirements not satisfied. Held, Promissory estoppel exception can take the oral K out of the SOF; Rice suffered injustice that could only be avoided by enf of oral K.
· Factors considered to determine “injustice” requirement 
· Availability/adequacy of other remedies
· The character of the action/forbearance in relation to the remedy sought
· Making and terms of K are clear and convincing
· Reasonableness of the action/forbearance 
· Was action/forbearance foreseeable?
Rice Analysis
· 1) What law applies? CL/Rst
· 2) Enf agreement? 
· 2a) Requirements met? Yes. Offer by authorized agent, acceptance by Rice, consideration ($ for services)
· 2b) Any defenses? Rice is trying to enf, AK Dem is asserting the SOF as an affirmative defense to enf
· SOF Analysis:
· Within SOF? Yes, employment term longer than 1yr
· SOF requirements met? No, no writing
· Exceptions? Promissory estoppel 
· PE Requirements:
· Promise - yes
· Reliance on promise - yes, Rice moved and quit job
· Reasonably foreseeable that she would rely? - yes 
· Injustice avoided - yes, no job, loss of income and position
c. If no enforceable agreement exists, can each party recover under an alternative theory of recovery?
· Promissory Estoppel
· Requires a promise 
· Can enf promise (where K is not enf) when:
· No (or nominal) consideration is given 
· Rst 90
· To Enf Option K, Rst 87
· Pre-acceptance reliance 
· Rst 90 and 87
· Exception to Statute of Frauds
· Rst 139
· Rst 90 Requirements:
· Promise (express OR implied by conduct)
· Manifestation of intention to act/not act, which promisee understands is a commitment  
· Promisee’s reliance on the promise was reasonably foreseeable
· Actual “detrimental” reliance (ie econ. hardship)
· Injustice can be avoided only be enf
· Harvey v Dow (what is a promise): parents made vague statements about conveying land to daughter. Daughter built a home, with her parents actual help, then relationship deteriorated and parents wouldn't convey land. Held, though there was no express promise, parents’ conduct implied a promise to convey land
Ex IRAC
· Promise - based on conduct
· Reliance foreseeable - parents acted, foreseeable daughter would rely on promise
· Detrimental reliance - daughter spent $ building house
· Injustice - injustice avoided by enf promise
· PE in Commercial Context
· Detrimental reliance = change of position is enough (not necessarily worse off) 
· Katz v Danny Dare: Katz worked for Dare and was injured, so Dare offered him a pension (reduction in his salary) to induce him to retire. He accepted, retired, and received pension for a bit, but then payment stopped. Held, PE can be used.
Ex IRAC
· Promise - yes, promise to pay pension
· Reliance foreseeable - yes, promise was to induce his retirement, which it did
· Detrimental reliance - yes, Katz no longer had a full time job or income
· Injustice - yes, he was old and couldn't work, so injustice can be avoided by enf pension 
· Vastoler (detrimental reliance can occur even when P is financially better off): P accepted a promotion because of a promise for extra pension benefits, and employer reneged. Held, though he had a higher salary (financially better), he had other duties, so there was detrimental reliance
· Hayes (no reliance): employee announced he would retire, and employer said they would take care of him, paid pension for a bit and reneged. Held, no detrimental reliance because the promise was made after he decided to retire
· Pops Cones (successful PE): Pops negotiated with Resorts to open location on property; Resorts said “we’re close to K, don’t renew lease.” K was never formed (Resorts never accepted), so Pops brought PE claim seeking reliance damages
Ex IRAC Rst 90
· Promise - Resorts never expressly promised, but conduct suggested there was a deal
· Reasonably foreseeable - Resorts told them not to renew lease, so foreseeable
· Detrimental reliance - Pops didn't renew lease and had to find a new location, leading to lost $
· Injustice - sought damages  
· Liability in the absence of acceptance 
· Option K’s
· Rst 87: Offer is binding as an option, to the extent necessary to avoid injustice, if:
· Offer made
· Offeree’s pre-acceptance reliance on the offer was reasonably foreseeable
· Action or forbearance 
· Berryman v Kmoch (losing PE claim): seller & buyer made an option K, but buyer did not pay $10 consideration, so no Option K. Seller could not reasonably foresee buyer’s actions (trying to recruit investors, spending $), so no PE reliance 
· Pre-Acceptance Reliance (primarily used in construction GC/SC contexts)
· Majority (Drennan)
· Rule: PE makes SC’s offer irrevocable if he relies on the offer
· Drennan (irrevocable): GC used SC’s offer in submitting his bid and was awarded the project. SC tried to revoke, saying it was too low. Held, offer was irrevocable.
Applying Rst 87 to facts 
· SC made an offer (the bid)
· GC’s reliance on the offer was foreseeable
· GC used the offer in his bid
· Thus, binding option K
· Limitations 
· Bid expressly/implicitly states it is revocable
· Inequitable conduct by GC (sketchy stuff like bid shopping)
· SC made mistake and GC should have know it was a mistake
· Minority (Baird)
· Rule: SC’s offer is revocable
· Baird (revokable): SC submitted an incorrect bid, which GC used in his bid. SC revoked, and GC was awarded the bid based on the lower price and tried to enforce. Held, SC can revoke offer despite GC’s reliance.
· Remedies (what court thinks is fair)
· Restitution
· Damages
· Ex Pops Cones (reliance damages): cost of vacating old location, storage costs, costs of redesigning new store, opportunity costs 
· Specific relief measured by extent of promisee’s reliance 
· Restitution - Unjust enrichment
           
Note: Restitution = the remedy 

Unjust enrichment = cause of action
· If no enf K (no bargaining, no promise) and a party is benefitted (unjustly enriched) by the counterparty, the counterparty can try to recover under Restitution/UE
· Goal: to restore value to transferor when it would be unjust for recipient to retain benefit without paying 
· Elements of a cause of action for unjust enrichment
· P confers a benefit on D
· D knows of the benefit
· D retains the benefit
· Unfair for D to retain benefit without paying
· P must intend to be compensated; 
· presumption that professions (ie doctors) expect compensation and entitled to recover reasonable fees
· Cannot foist a benefit that person doesn't want  
· Hypos:
· A offers to mow B’s lawn for $25, B says ‘proceed,’ A mows and B refuses to pay → Enf, Express K (offer = mow lawn, acceptance = proceed)
· A approaches with lawnmower, and B knows from past dealings he charges $25 to mow. A looks inquisitive, and B nods → Enf, Implied K (offer + acceptance) 
· A is in accident, and B (a doctor) drives past and provides medical services. Is A liable to B? Yes → B conferred benefit, and it would be unjust not to compensate, so he can recover under UE
· Who is entitled to Restitution?
· Note: Good samaritans are not compensated!! P must intend to be compensated
· Protection of Another’s Life/Health (Rst 20)
· Person who provides professional services to protect another’s life/health is entitled to restitution to prevent UE if situation requires and person cannot bargain
· Credit Bureau v Pelo (mental services - UE): Pelo was hospitalized for mental issues and received medical care, for which he refused to pay. Held, he received the benefit and it would be unjust not to compensate, so CB can recover restitution. 
· Law & Econ approach: payment is correct because an agreement would have likely been made had Pelo been able to 
· Protection of Another’s Property (Rst 21)
· Person who protects another’s property is entitled to restitution to prevent UE if situation requires it and reasonable to assume person would want the action
· Ex. neighbors house burning, you save their dog and provide it food → Entitled to restitution 
· Contractors 
· To recover from owner, SC must:
· Exhaust remedies against GC (ie sue GC)
· Show the Owner received the benefit without paying anyone
· Commerce v Equity: Commerce owned a building and entered into K with GC (not the SC Equity). GC went bankrupt, and SC demanded payment from Commerce. Held, SC cannot recover restitution because SC didn’t sue GC first, and it appeared Commerce had paid
· Who cannot recover in restitution?
· Good samaritans
· Officious intermeddler (foisting benefit) 
· Past Consideration / Moral Obligation (Promissory Restitution) 
· General rule: past consideration is not consideration to make a promise enf
· Plowman v Indian Refining
· Mills v Wyman (sick boy): P takes care of D’s sick son, and D writes to him saying he will pay out of appreciation, but does not. Held, not enf because past consideration cannot serve as consideration
· Exceptions:
· CL: 
· Pre existing debt resulting from BFE that is now unenf. A new promise to pay the debt is enf
· Material Benefit (only some courts have adopted)
· If person receives a material benefit from another, a subsequent promise to compensate the person is enf
· Webb v McGowin (hurt by blocks): Webb was throwing blocks and saw one was about to hit McGowin, held on to it so it wouldn't hit him and was severely injured. M promised to pay for the rest of his life. Held, promise is enf because M materially benefited 
· Rst: promise is not binding to a good samaritan, or when value is disproportionate 
· Ex. A gives B’s son emergency care, and B promises to reimburse → not enf because B didn't receive material benefit
· Ex. A saves B’s life and B promises to pay for the rest of his life → enf because B received material benefit 
· Rst: 
· Promise to pay debt barred by SOL
· Express promise to pay debts previously discharged in bankruptcy
· Obligations of minors
3. If there is an enforceable K, what are the terms of the K and what do they mean?
a. What are the express terms and implied terms of the K?
· Express terms
· Varying Terms
CL
· Mirror Image Rule - purported acceptance with varying term is a rejection of original offer and C/O
· Rst 61: loosens → acceptance that requests a change or additional terms doesn’t invalidate unless acceptance is conditional on express assent to those terms
· Last Shot Rule - terms of the last form sent (C/O with varying term) control if the counterparty:
· Explicitly accepts the C/O, or
· Does not explicitly accept but accepts implicitly by performance
UCC 2-207
b. Definite and seasonable (timely) expression of acceptance operates as acceptance even with additional/different terms 
· UNLESS acceptance is conditional on assent to varying terms → If conditional, acceptance becomes a Counter offer:
· If counterparty assents → K with varying terms
· If counterparty does not assent/perform → no K
· If counterparty does not assent, but performs → K with original agreed upon terms + UCC gap filler 
· NEXT, ask: Are parties merchants? 
· If NO, varying terms are proposals of addition to K 
· If counterparty accepts varying terms, they become part of the K 
· If counterparty does not accept, they do not become part of the K, original terms control
· If YES, ask: are the terms additional (new) or different (contradictory)
· ADDITIONAL terms become part of the K unless:
· Counterparty objects
· Offer was expressly conditioned on acceptance of the original terms
· Additional term materially alters the K
· Material alters:
· Surprise: reasonable expectation based on common practice/usage (ask: would reasonable merchant consent to the term; is the term widely used?
· Hardship: unbargained for economic burden burden (ask: would term impose substantial economic burden)
***If any of these 3, additional term does not become part of the K***
· DIFFERENT terms 
· Analyze the same way as ADDITIONAL terms
· Knockout approach - remove all different terms, result is either no term on the issue or UCC gap filler
· Literalist - different terms are not part of K unless counterparty expressly assents 
· Written Confirmation of Oral K 
—When oral offer + oral acceptance = oral K, and one party sends a written confirmation
· If WC term is DIFFERENT → Oral terms control, different term not added
· If WC includes ADDITIONAL term 
· If K is between merchants → apply 2-207(2) re additional terms → additional term becomes part of K unless:
· Expressly limited to assent to those terms
· Materially altered
· Objection
· If K not between merchants → additional term not part of K 
—When oral offer + oral acceptance = oral K, and both parties sends written confirmations
· If WC terms are DIFFERENT and OA doesn't address issue → knock out different terms and use UCC gap fillers
· Implied term
· Duty to act in Good Faith 
c. What do the K terms mean?
Cases
Festival Foods (sale of biz/goods = UCC): P bought business and food truck/equipment. Parties intended to be bound (shown by conduct) and goods controlled, so UCC applied. Thus, despite indefinite terms, enf K
Princess Cruises (performing maintenance): parts were a part of the service; main purpose of agreement was services, so UCC/Rst applied. Thus, last shot rule applied, so GE’s terms controlled
Ray v Eurice: detailed construction specs; construction workers signed K - objective manifestation of assent; duty to read
Skrbina: employee signed form releasing wrongful termination claims, mistakenly thought it was severance pay; duty to read
Sateriale v RJR: (tobacco rewards): rewards program invited acceptance by performance (buying cigs for merch) 
Walker v Keith (doctrine of indefiniteness): K said tenant had choice to renew at end of lease but left price term open. Held, renewal not enf bc price is an essential term, so K was too indefinite; needed to include either price OR definite method for determining price 
Quake v AA (LOI): LOI was ambiguous as to whether parties intended to be bound; for LOI to be binding, intent to be bound must be clear, or evidence to suggest parties’ intention  
Hamer v Sidway (no vices): uncle promises nephew $5k if he refrains from smoking/gambling etc. Enf because nephew’s forbearance to things he had legal right to do was a detriment, and thus consideration 
Pennsy v American Ash (BFE aggrite): AA supplied aggrite to Pennsy. AA didn't have to dispose, and Pennsy transported it away (free aggrite in exchange for picking it up). Held, there was an exchange, even though not bargained for, so sufficient consideration  
Dohrmann v Swaney (old lady): doctor convinces old lady to give him her assets in exchange for changing his sons’ names in order to carry on her name. Consideration was so minimally beneficial, so grossly inadequate 
Marshall Durbin v Baker (illusory promise): promise to pay Baker 5yrs salary upon some triggering event if Baker was still an employee. Baker’s promise to continue working was illusory because he could quit at any time. However, there was still consideration because he accepted offer by performance, and was still working, so K was enf. Also MDF received benefit, and there was recital of consideration in K. 
Dougherty v Salt (future gift promise): aunt promised nephew $ in future. There was recital of consideration, but nephew did not exchange anything. Recital creates a rebuttable presumption of consideration, but aunt provided evidence that there was no consideration. Held, not enf because no BFE.
Plowman v Indian Refining (past performance): employer promised fired employees payment as appreciation for their services. Not enf because no consideration; past performance cannot induce a present promise, so no exchange
Lonergan v Schonick (JTree): D placed an ad for property, general communications via form letter; held: prelim negotiations (not offer) which needed further assent 
Lucy v Zehmer: “joke K” in bar for land sale; based on parties’ relationship, reasonable to believe seller was serious, so enf K
Leonard v Pepsico: jet plane for Pepsi points; not reasonable to believe K enf
Normile v Miller (you snooze, you lose): real estate agent (credible party) said house was sold - you snooze you lose - this was a revocation of offer
Cook v Coldwell (substantial performance): offer becomes irrevocable once offeree has made substantial performance. Sales rep hit sales target (sub. perf) and stayed through EOY, so offer was not revocable
Berryman v Kmoch (losing PE claim): seller & buyer made an option K, but buyer did not pay $10 consideration, so no Option K. Seller could not reasonably foresee buyer’s actions (trying to recruit investors, spending $), so no PE reliance 
Drennan (irrevocable): GC used SC’s offer in submitting his bid and was awarded the project. SC tried to revoke, saying it was too low. Held, offer was irrevocable.
Baird (revokable): SC submitted an incorrect bid, which GC used in his bid. SC revoked, and GC was awarded the bid based on the lower price and tried to enforce. Held, SC can revoke offer despite GC’s reliance.
Pops Cones (reliance damages): cost of vacating old location, storage costs, costs of redesigning new store, opportunity costs 
Credit Bureau v Pelo (mental services - UE): Pelo was hospitalized for mental issues and received medical care, for which he refused to pay. Held, he received the benefit and it would be unjust not to compensate, so CB can recover restitution. 
Commerce v Equity: Commerce owned a building and entered into K with GC (not the SC Equity). GC went bankrupt, and SC demanded payment from Commerce. Held, SC cannot recover restitution because SC didn’t sue GC first, and it appeared Commerce had paid
Mills v Wyman (sick boy): P takes care of D’s sick son, and D writes to him saying he will pay out of appreciation, but does not. Held, not enf because past consideration cannot serve as consideration
Webb v McGowin (hurt by blocks): Webb was throwing blocks and saw one was about to hit McGowin, held on to it so it wouldn't hit him and was severely injured. M promised to pay for the rest of his life. Held, promise is enf because M materially benefited 
Brown Machine v Hercules (cool whip bowls): buyer expressly limited acceptance to its terms, so seller’s indemnification clause was not included in K 
Gottlieb v Alps (fabric liners): liability clause did not materially alter K bc it was not a surprise and buyer could not prove hardship
Dell: didn’t make clear that buyer could reject terms by returning computer, so buyer was not bound by shrinkwrap terms 
Long v Provide (flower website): link to terms was too inconspicuous for user to have actual or constructive knowledge of terms (placement, color, size) 
Harvey v Dow (what is a promise): parents made vague statements about conveying land to daughter. Daughter built a home, with her parents actual help, then relationship deteriorated and parents wouldn't convey land. Held, though there was no express promise, parents’ conduct implied a promise to convey land
Katz v Danny Dare: Katz worked for Dare and was injured, so Dare offered him a pension (reduction in his salary) to induce him to retire. He accepted, retired, and received pension for a bit, but then payment stopped. Held, PE can be used.
Arden: pieced together multiple writings, essential terms of employment were determined from piecing together pay stubs + a signed memo. Held, there was a valid writing and SOF requirements were met
Beaver v Brumlow (unequivocally referable): buyer of land cashed in retirement acct & made valuable improvements, but seller changed his mind and would not sell (no K). Held, buyer’s actions were“unequivocally referable,” so exception applied and K taken out of SOF. 
AK Dem v Rice (promissory estoppel): Rice was promised a 2yr job, quit her job, and moved states. SOF applied (1yr rule), requirements not satisfied. Held, Promissory estoppel exception can take the oral K out of the SOF; Rice suffered injustice that could only be avoided by enf of oral K.
Buffaloe (tobacco barns): B entered into an oral agreement to purchase barns (determined to be moveable and +$500 so UCC applied). No signed writing (check didn’t satisfy SOF because it wasn’t signed by buyer), but B made partial payment (exception), so SOF was no bar to enf.
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