VALUES OF CONTRACT LAW

· Facilitates transactions with ppl outside community 

· Promotes autonomy by letting ppl make decisions about value

· Gives parties certainty 

· Reliance – allows people to rely on promises 
SUBJECTIVE V. OBJECTIVE APPROACH

I. We must look to the outward expression of a person as manifesting his intention rather than to his unexpressed intention. (Lucy v. Zehmer). 

II. The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.

PART 1: OFFER AND ACCEPTANCE 
OFFER
I. An offer is the manifestation of willingness to enter into a bargain, so as to justify another person in understanding that their assent to the bargain is invited and will conclude it.
II. How definite?

a. Agreement to agree not allowed: Must specify all material and essential terms and leave nothing to be agreed upon as a result of future negotiations. (Walker). Can prescribe a detailed method for their determination.
1. Offers must be definite in the sense that no further expression of assent is necessary under the circumstances. 

a) Conditional language may indicate that a further expression of assent is necessary. Vague communication in which the parties do not specify legal terms does not constitute an offer. (Beastie Boys).

2. It must be sufficiently definite for a court to ascertain the parties’ obligations and to determine whether those obligations have been performed or breached.

B. Illusory promise: 

1. When an offer reserves the right to revoke the offer at will and without notice AND the unrestricted right not to perform, the offer is not legally effective.
C. Advertisements

1. Advertisements are typically invitations to offer (limited # of products)
2. Advertisements have been held to constitute offers where they invite performance of a specific act without further communication and leave nothing for negotiation
D. Price Quotations

1. Typically, a price quotation is considered an invitation to offer

2. Typically, a purchase order is considered an offer. 
E. Letters of Intent: The fact that parties contemplate that a formal agreement will eventually be executed does not necessarily render prior agreements mere negotiations, which it is clear that the ultimate contract will be substantially based upon the same terms as the previous document. However, parties may specifically provide that a contract is not binding until a formal agreement is in fact executed.  (Quake v. American Airlines). 

1. letters of intent are not necessarily enforceable unless the parties intend them to be contractually binding. Look to:
2. Whether the parties intended to reduce the agmt to writing

3. If the agreement is typically put in writing

4. If it has many or few details (We expect a more formal doc when there is complexity, when there is a lot of money at stake etc)
5. Involves a large or small amount of money

6. Whether it requires a formal writing (over $500)

7. Whether the negotiations indicated that a formal writing was contemplated at the completion of negotiations. 

F. Specifying Terms of Acceptance (Time and Form)
1. Time: The offeror can specify a time period for acceptance. If an offer does not specify a time for acceptance, it remains open for a "reasonable time".  
2. Form: Mailbox rule: an offer can specify the method of acceptance ("must accept in person.  If no method specified and it would be reasonable under the circumstances o accept by mail, acceptance occurred when deposited, not receive d.  

G. Unilateral Offer: one party offers to commit herself to some performance if and only if the other party first "accepts" by rendering his performance. Performance is both acceptance and consideration.

1. A promise to pay a bonus in return for an at will employee's continued employment is an offer for a unilateral contract which becomes enforceable when accepted by the employees performance. 

2. An offeror may not revoke an offer where the offeree has accepted the offer by making substantial performance.   

ACCEPTANCE
III. An acceptance must be unequivocal and unqualified in order for a contract to be formed.  (Beastie Boys).
IV. An Acceptance must be timely, definite, and on the same terms as the offer. 
V. An offer/counteroffer can be accepted via conduct. GE is able to enforce terms bc they got last terms included and then Princess through conduct accepted (let the work take place)

Unless otherwise specified by the offer, acceptance can be in any manner sufficient to indicate assent, including through conduct.

1. In unilateral contracts, a contract is accepted once substantial performance has been rendered. 

Edwards v. Tobin – “reasonable rent” won’t stop the ct from enforcing contract. 

Walker v. Keith – too indefinite and no prescribed method. 

B. Where a phrase like dope can mean different things under the circumstances, it is not a clear and unambiguous acceptance of offer.  (Beastie Boys “dope” was not an acceptance.

C. UCC 2-207(3) says we will take the agreed upon terms and UCC will apply the default terms if the terms do not become part of the agmt. 
VI. Adding Terms 

Mirror Image Rule: If the seller purports to accept but changes the terms, he is rejection the original offer and making a counteroffer. Must be accepted by original offeror. 
A. Common Law: Last shot rule to determine if counter offer was accepted: the party that performs after the last set of terms have been exchanged, will likely to be found to have agreed to those terms through performance.

A party can assent to a counteroffer by conduct that indicates lack of objection. 

After performance. 
1. UCC section 1 says there can still be a contract even though there are additional or different terms so long as it is timely and definite, and the acceptance is made expressly conditional on. Assent to the additional or different  terms. UCC does not allow for quantity to be missing.
a) Must be TIMELY. 

b) Must be DEFINITE
c) Offer Cannot be EXPRESSLY CONDITIONAL on different terms. 

2. An offeror who proceeds under a contract after receiving the counteroffer can accept the terms of the counteroffer by performance.  (Princess allowed GE to do work).  

An offeror who proceeds under a contract after receiving the counteroffer can accept the terms of the counteroffer by performance. 
REVOCATION OF OFFERS

VII. an offer is generally freely revocable and can be countermanded by the offeror at any time before it has been accepted.

VIII. Notice of revocation must be communicated to the offeree to effectively terminate the power to accept. 
A. It is enough that the offeree receives reliable information, even indirectly, that the offeror had taken action inconsistent with the intention to make a contract.  

IX. in a unilateral contract, the offer may not be revoked where the offeree has accepted the offer by substantial performance. 

MISTAKE 

· Absent fraud, duress, or mutual mistake, one having the capacity to understand a written document who reads and signs it, or, without reading it or having it read to him, signs it, is bound by his signature in law. (Ray v. Eurice Brothers). Duty to read it. 
· One party’s mistake does not render the agreement invalid.
· When a party signs an agreement, the fact that it might be mistaken or unaware of key terms in the agreement will not prevent the courts from enforcing it if the party
manifested assent to the agreement under the circumstances.
Option contract:
promise to keep an offer open for a certain amount of time.  Must include consideration or other form of enforcement.  

· "I'll sell you my car anytime" not enforceable no consideration.  

· "For 10$ ill sell you my car anytime"

Where an offer or counteroffer says nothing about time for offer and nothing in exchange in returned for the offer being held open, there is no option contract.  

Deciding to Use UCC
Predominant purpose test: When the predominant purpose (primary thrust) of a contract is the rendering of services with goods incidentally involved (contract with artist for painting) or is a transaction for goods with labor incidentally involved (installation of water heater).

In mixed contracts, we look to: 
1. Language of contract (does it mention what the focus is) 
2. Nature of the business of supplier 
3. Intrinsic worth of the materials 
a. When one factor weighs strongly, we don't need all three.  
Princess Cruise v. GE
UCC v. Common Law

1. Assumes parties had an agreement. 

2. UCC does not want to favor either party. 

UCC 2-204 – GENERALLY 
3. More flexible – you don’t need to know exactly when contract was formed
4. There CAN be a contract if terms are left open so long as the parties wanted a contract and there is a remedy given. Still must have essential terms.
(1) a contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.  

-Go through offer and acceptance first. If not in writing, say that SOF presents issue to enforcement. Must be in writing and signed by party against whom contract is being enforced. Can be in mult writing (one say signed must expressly refer other says subject matter is same) 

Unilateral contract makes an offer and invites acceptance through performance. 

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making Is undetermined 

This means that, because of interchanged correspondence, it is unclear the exact point at which the deal was closed, but the actions of parties indicate a binding obligation has been made.  
(3) even though one or more terms is left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there a reasonably certain basis for giving an appropriate remedy.  
 
Where the parties identify a purchase price and actual thing to be sold, the fact that they left out other terms such as financing will not render the contract indefinite under 2-204.  UCC will fill in the terms under Section 3. (Naffziger Festival Foods). 

Although UCC tolerates a good deal of incompleteness and even contradiction in offer and acceptance, nothing in UCC or Ohio's code eliminates the requirement that for a contract to be enforceable, it must be specific as to essential terms, such as the identity of the parties to be bound, the subject matter of a contract, consideration, a quantity term, and a price term (Syberg v.Eaton) – same law as Neffziger, but different outcome. 

Where there are ongoing negotiations and material terms are not decided upon, the is no contract for the sale of goods under the UCC 2-204. 
Courts finding contracts based on parties conduct have done so either where there was repeated an ongoing conduct manifesting an agreement or where the parties had an established course of dealing to they adhered.  –( Syberg)
UCC 2-207 – ADDITIONAL OR DIFFERENT TERMS IN ACCEPTANCE
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms

B. Must be TIMELY. 

C. Must be DEFINITE

D. Offer  is not EXPRESSLY CONDITIONAL on different/additonal terms. 
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IF A,B, & C ARE MET, IT IS STILL AN ACCEPTANCE. 

What happens to the additional terms?

 Non-merchants: 
1. Additional terms are only proposals. We don’t want to trap non merchants in all the terms.  
 
Merchants:  
Terms become part of the contract unless: 
1. Offer expressly limits acceptance to terms of offer – take it or leave it. 
Where one party adds an additional element in an offer and expressly limits acceptance to that term of the offer do not become part of the agreement.  

2. New terms materially alter the offer 

1. A party seeking the exclusion of a term as constituting a material term has the burden of proof of showing it to be material.
2. A change is material if agreement if it causes surprise or hardship by incorporating it without the awareness by the other party. (UCC 207 comment 4) 
3. Surprise: under the circumstances, it cannot be presumed that a reasonable merchant would have consented to.  
3. Offeror provides notice of objection – draw attention to issue so that the parties can negotiate.  

Express assent under 2-207 cannot be presumed by silence or mere failure to object
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If there is a counter offer and the parties perform, that DOES NOT mean the counter offer has been accepted. You move to section 3 of the rule.
What happens if there is a disagreement over terms but the parties performed? Section 3 
(ex- each says they will not be bound by each others terms but then perform).  
UCC says we will not let disagreement override agreement.  
UCC says we Will take all the terms in agreement and supplement it with the UCC's general default terms.  
What about different terms? (contradict) 
1. Interpret 2-207(2) to only apply to additional and different terms cannot be included  
2. Treat it the same as additional 
a. What reasonable merchant would agree to a term that contradicts their term? None. 
b. Ends up being the same as #1. (favors offeror) 
3. The knockout rule – refuses to apply both parties terms and apply the UCC default rules for any disagreement.  
a. Does not favor either party. 
ADDITIONAL: Not in the form, new.  
DIFFERENT = CONTRADICTS something in contract,  on the same subject matter.  

Merchants: Businesses

Non-Merchants- Individuals/families 

CONSIDERATION (MUST DISCUSS IF ASK IF A CONTRACT WAS FORMED)

Purpose: distinguishes between legal contract and gift or something else. 

2 approaches:

1. Benefit/Detriment Approach: Promisor is receiving a benefit OR promise is suffering a detriment. 

a. Rule: "Consideration is present is Promisor receives benefit or Promisee suffers a detriment"

b. Detriment must be the "quid pro quo" or price of the promise and the inducement for which It was made. It is not enough that the promisee suffered a legal detriment at the request of the promisor.  (Pennsy v. American Ash)

c. Rule: a waiver of any legal right at the request of another party is sufficient consideration for a promise.(Hamar v. Sidway). 

1. Giving up cocaine is not consideration. 

2. Bargained for exchange 

a. Either the exchange of promises to perform in the future (bilateral) or promise in exchange for performance (unilateral)

b. Bargained for exchange requires that the promises be made with reciprocal inducement. 

1. Reciprocal inducement:. You want what I am promising and I want what you are promising. Promise must induce the detriment and detriment must induce the promise. Purpose must be for the promise. Cannot be incidental.  

2. If the promisor just makes a gift to the Promisee upon the performance of the a condition, the promise is gratuitous and is not consideration.  (Tramp example)

1. Rich man had no inducement for poor man walking across the street to buy sweater. 

2. Obtaining checks are not consideration (same as tramp example) because the Promisor is not interested in them going to the store to pick up paychecks. Just a condition. Not induced by that. (Plowman v. Refining Co – paid half salary and had to pick up checks)

3. If the occurrence of a condition benefits the promisor, it is a fair inference that the occurrence was requested as consideration rather than a gift. 

Past Actions/Moral obligation? 
Past actions cannot be consideration. Reciprocal inducement - You cannot have been induced by something you did in the past. (Doughtery v. Salt). 
Moral obligation/duty alone does not suffice as consideration. (Plowman v. Refining Co- because of so many years of work – gave them 50% salary for years – no consideration). 
Arguments for not having moral obligation be binding: 

· If company goes out of business, whole community may suffer and all employees.  

· Could disincentivize other companies from doing nice thing.  

· We want ppl to pay attention to what they read. Letter didn’t say anything about whole life 

· We don’t want courts to make decisions about social policy and impose obligations on parties.  

Arguments for having moral obligation be binding: 

· Companies did gain something by leaving (got to reduce expenses 50%).  

· Families no longer getting paid – Moral consideration should be consideration here. Court should do more to counter imbalances of power.  
What role do courts have?

GR: In general, Courts will not ask whether the thing which forms the consideration does in fact benefit the promisee or is of substantial value to anyone.  

GR: courts will not inquire into adequacy of the consideration.  

· Reason: Contracts are between private parties assessing subjective values. Courts would be interfering with autonomy. 
Where the amount of consideration is so grossly inadequate as to shock the conscious of the court, a court can examine the adequacy and find that consideration is not present. (Dohrman v. Swaney- doc who changed son’s middle name in exchange for 5.5M). 

Where the amount of consideration is so grossly inadequate as to shock the conscious of the court AND is accompanied by circumstances of unfairness, the court is in a position to set aside the transaction.  

· Large inadequacy of consideration ( we don’t need a lot of unfairness

· When consideration of questionable ( we give more weight to fairness. 

Writing with Consideration 

Merely because something is written out formally does not mean it actually exists.  “Value received” on Prom Note. (Doughtery v. Salt)

Where the contract states consideration, that creates a rebuttal presumption that there is consideration.  


Shifts the burden to the person saying there was no consideration (can be shown by showing lack of payment etc) (Durbin v.  Baker). 
Illusory

The presence of an illusory promise does not destroy the possibility of a contract. It may create a unilateral contract and the promisor who makes the illusory promise can accept by performance.  
· Where one party stays at a failing company in response to an offer for a unilateral contract, the performance of staying is consideration.(Durbin v. Baker)

· Offer for unilateral contract for staying 

Retail

Retail transaction is a contract. It is an exchange.  

[T]he legal sufficiency of a consideration for a promise [does not] depend upon the comparative economic value of the consideration and of what is promised in return, for the parties are deemed to be the best judges of the bargains entered into.  (Barfield v. Commerce Bank-$100 in large bills. Exchanged for. 100 in small. Bills)

Electronic/Layered Contracts 

Mutual assent here is a fiction. We know one party has no awareness of the terms. Not desirable for people to read terms – waste of time/lower productivity of society. We sacrifice this part of contract law so society can run smoothly.  

1. Shrinkwrap (money now terms later): Consumer purchases product. Inside the product’s packaging are seller’s terms and conditions.  

a. Majority opinion: Seller is Offerer.  Offer is when manufacturer ships package containing terms and conditions. Seller invites acceptance by conduct (keeping the product). 

Rule: When a merchant delivers a product that includes additional terms but 1) expressly provides the right to accept or reject those terms, a consumer who keeps the goods may be bound by the terms. 


Merchant must make clear 1) acceptance of product = acceptance of terms and 2) customer can reject terms by returning product. (DeFontes v. Dell)
b. Burden is on seller to show terms and conditions were accepted after delivery. 

c. Generally, shrinkwrap agreements are sufficient to put consumers on inquiry notice of the terms and conditions. 

i. Why? Policy argument: Manufacturer should be able to impose their terms on consumers. It would not be practical for them to present terms before purchase. 
d. Minority: Buyer is the offeror; merchants terms are proposals under UCC 2-207. 
e. terms must be presented to buyer before the buyer makes an offer to purchase ( also desirable to do clickwrap agmt in addition to shrink-wrap. 
f. Formation of a contract occurs when the consumer accepts the full terms after receiving a reasonable opportunity to refuse them. 
1. Reasonably prudent person would not understand that by keeping product, they are agreeing to terms and conditions. 
From Hypo: I would advise that you clearly state that acceptance of the product will result in acceptance of the terms, and I would also clearly state the method by which the buyer can reject those terms

2. Clickwrap: Users affirmatively click “I agree” or “proceed” or else seller will not complete sale. 

a. Judges like clickwrap – you can blame consumer bc you clicked button even though we all know no one reads terms either way.  

3. Browswrap: information is available to purchases but purchaser is not required to read it. (by accessing this website, you are agreeing to the terms and conditions) 
a. the validity of the browsewrap contract depends on whether the user has actual or constructive knowledge of a website's terms.  

i. Different than Ray v. Eurice bc the terms were written out in that case. Here, they are within a hyperlink. 

b. If he is unaware, the offeree will still be bound by the agreement if a reasonably prudent user would be on inquiry notice.  In other words, there must be evidence that the offeree knew or should have known that acceptance would be construed by the offeror as an agreement to be bound. 
i. Depends on clarity and conspicuousness. 
ii. An offeree, regardless of apparent manifestation of his consent, is not bound by inconspicuous contractual provisions of which he is unaware, contained in a document whose contractual nature is not obvious.  

iii. Where terms and conditions via a hyperlink are spatially and temporally coupled with the registration button and are clear and uncluttered, a reasonably prudent person clicking register would be on inquiry notice that terms and conditions would govern the creation of the account (Uber). 

iv. Where a website provides terms and conditions in a contrasting color but the user needs to scroll past 14 links on a different page, they are not put on inquiry notice.(Flower Website – same rule as Uber Diff outcome)

c. Where a website makes its terms for use available via a conspicuous hyperlink on every page of the website but otherwise provides no notice to users or prompts them to take affirmative action to demonstrate assent, even close proximity of the hyperlink to relevant buttons users must click on, without more, is insufficient to give rise to constructive notice.

i. In browsewrap contact, where assent is not required, you need to do something further to tell them that continued use of website is assenting to Terms

1. Needs explicit textual notice warning users to review terms. 

4. Majority Pro CD: offer is when Seller ships goods and acceptance is when Offeree keeps good after given a reasonable amount of time to reject. This allows vendors to impose terms on us – we don’t read them. 

5. Minority: Offer is place the order (online). Acceptance shipment of goods. (this would mean that terms are proposals and not added). 

Hypo: Oven company wants to make sure arbitration clause in terms and conditions is enforceable. 
First, you can include the arbitration clause in a shrinkwrap agreement when you send the product to the buyer. Second, you can include the term on your website as part of what we call a clickwrap or browsewrap agreement. Because these options are not mutually exclusive, but at least somewhat risky, I recommend doing both.

Shrinkwrap: 
A majority of jurisdictions allow sellers to propose terms and conditions when they send the buyer the

packaged product. Under this majority approach, the vendor is treated as the offering party, and, as master of the agreement, may propose terms that the buyer can accept through conduct. When a vendor delivers a product that includes additional terms and conditions, and expressly provides the buyer the right to accept those terms or reject them by returning the product for a refund within a reasonable time, a buyer who retains the product will have accepted the vendor’s terms. That said, the burden is on the vendor to show that the purchaser has been notified that acceptance of the product will amount to acceptance of the terms, and that the purchaser can reject the terms by returning the product. Merely describing the terms and conditions as a whole without expressly notifying the buyer about options for rejecting the terms will not satisfy the requirement. If you include the terms and conditions as part of a shrinkwrap agreement, you need to be clear that the terms will be binding on the buyer if she does not reject those terms. I would advise that you clearly state that acceptance of the product will result in acceptance of the terms, and I would also clearly state the method by which the buyer can reject those terms. I recommend notifying the buyer that she can return the oven using a free return shipping label, and to provide a 30-day timeframe for returning the product. It is important to note that a minority of jurisdictions do not adopt this view, and would hold that the terms must be presented to the buyer before the buyer makes an offer to purchase. For that reason, it is also desirable to employ a browsewrap or clickwrap agreement, as described below.

Browsewrap/clickwrap
On the internet, the primary ways of forming a contract are through clickwrap agreements, where the user affirmatively indicates agreement to attached terms, or browsewrap agreements, where the terms are posted on the website. To form a contract, there must be mutual manifestation of assent, whether by written, spoken word, or conduct.  Clickwrap agreements present fewer problems because the buyer affirmatively indicates their assent to the terms. For a browsewrap agreement to be valid, courts will consider whether the website user has actual or constructive knowledge of the site’s terms and conditions prior to using the site. Where a website provides terms and conditions in a contrasting color but the user needs to scroll past 14 links on a different page, they are not put on inquiry notice.  In browsewrap contact, where assent is not required, you need to do something further to tell them that continued use of website is assenting to Terms.  
PROMISSORY ESTOPPEL/DETRIMENTAL RELIANCE

Purpose: enforce promises that would otherwise be unenforceable when justice requires it. 
NOT A CONTRACT CLAIM. IT IS AN ALTERNATIVE CLAIM TO A CONTRACT. 

(If asked about contract formation or if a party is liable for breach of contract, not asking about promissory estoppel). If asked what avenues for relief a party has, then you can argue PE and/or a contract claim. 

Kirkey v. Kirsey led to the development of PE for ppl in the wife’s position. 
· Brother in law said he would give sister-in-law a place to live if she moved her family to his land. She did, assumed it would be indefinite. He took away housing after a few years.  Court said it was a gratuitous promise (like the tramp example – he had no inducement for having her move). 

GR: To establish PE, requires Promise which the promisor should reasonably expect to induce action or forbearance of a on the part of the Promisee or third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.  

Elements Broken Down:

1.
 Promise

· Must be definite and unambiguous such that a court can discern obligations of each party (Aceves v. Bank)
· Can be implied promise (Harvery v. Dow)
Rule: Unlike a promise to make particular loan which is missing essential elements, a promise to negotiate a loan modification is definite enough that a court can determine the scope of the duty and the limits of performance. (Aceves)

2.
Reasonable/foreseeable reliance 

· Ex) Ct held that no reasonable person would expect a journalist to keep source confidential. (Cohen v. Crowels)
Rule: Reliance on a promise for a loan modification that offers material improvements over bankruptcy relief is not a mere hopeful expectation, but can be reasonable in light of the person’s intelligence and available information.(Aceves)

3.
Actual detrimental reliance (substantial change of position)

· Ex) Can be more stress/responsibility even if promise is a promotion with more pay (Vastoler v. American Can Co.)
A party who performs all of the conditions of the promise—such as not converting her Chapter 7 bankruptcy petition and not opposing a motion to lift a bankruptcy stay—has relied on the promise.(Aceves)

4. 
Interests of justice (injustice can be avoided only by enforcement of promise)

· Ex) Katz was 70, could not work full time anymore. Needed retirement plan. 

Rule: Where a party loses her house because she did not oppose the lifting of a bankrupcy stay in reliance on the promise to negotiate a loan modification, she has been injured.(Aceves)

Promise: manifestation of intent to act or refrain from acting in a specified way, so made as to justify a Promisee in understanding that a commitment has been made.  

Subrules: 

Even if a promise is too general to establish a promise, the conduct established can establish more concrete promise.  Gifts cannot be PE because we didn’t rely on it. (Harvey v. Down- Parents promised land to Teresa in future.  Teresa built house on land with dads help, got permits etc. Court said there was no consideration, but recognized PE bc it was reasonable for her to rely on promise, and she did rely on it to detriment.)
Promise needs to cause reliance – must come before reliance. Does not require consideration (Katz v. Danny Dare where Katz was promised a retirement plan in exchange for retiring – trial court said he was going to be fired anyway so this was a gratuitous gift. Ct said he relied on it to his detriment and interest of justice required retirement plan (he was 70 now and could no longer work). 
Primises don’t discharge obligations 
Unaccepted Offers Subrules 
Drennan is majority 

In the context of a subcontractor’s bid, even though an offer may have been revoked before accepted, we can still enforce the promise through promissory estoppel. 

When one party makes a mistake, that does not relive the party who made the mistake unless the other party is aware of the mistake and proceeds anyway.  

· 7,000 was reasonable for paving bc there was so much variation in bids. Maybe less reasonable if 4k,

Baird is minority: 
When a subcontractor offers to supply materials in a bilateral contract, and expressly contemplates acceptance of offer, the subcontractor has not made a promise that the contractor can rely if he revokes it.  

· Ct says promise was an offer and the language indicates it was conditional upon acceptance after project was awarded. 

· Parties are free to put whatever they want in contracts. No acceptance here bc of terms of offer

STATUTE OF FRAUDS: (defense to contract formation) Certain agreements (below) need to be memorialized in writing and signed by the party against whom the contract is sought to be enforced. 

· Contract for sale of land (land is valuable)

· Contract not to be performed within 1 year from the making (more likely for disputes to arise as time goes on)

· Contracts that do not specify a term are assumed to be 1 year (not in SOF like building pyramids)

· Lifetime contracts not in SOF (can die tomorrow)

· Breach of contract terms “this contract goes on until a breach” does not take contract out of SOF. That is not lifetime contract. 

· Boening: The oral agreement between the parties called for performance of an indefinite duration and could only be terminated within one year by its breach during that period. As such, the agreement fell within the Statute of Frauds and was void.

· Contracts for sales of goods over $500 (UCC)

Writing must evidence the essential terms.  

Common law: Signatures can include “corporate logos or “from the desk of”

UCC: Initials or printed letterhead can be a signature 


Docusign well accepted. Emails depend on jurisdiction. 
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Step 1: Is contract within SOF?
No -->  “SOF has no application here”.  

Yes --> Are the requirements of the statute satisfied (i.e is there a writing?) 

Yes --> Proceed normally. “Stature presents no bar to enforcement”.  

No --> is there a relevant exception? (part performance/PE)?

Yes ( SOF presents no bar here. 


No ( contract not valid?

MULTIPLE WRITINGS?
1. SOF does not require the writing to be in one document. (Crabtree v. Arden sales corp- mult docs showing P was entitled to raise)

2 approaches:

· Strict approach: signed document must expressly reference the unsigned doc
· Permissive approach: docs must pertain to the same subject matter. 

· Where there isn't a high likelihood of fraud, to apply the statute strictly defeats the intention of the parties

PART PERFORMANCE EXEMPTION (Beaver v. Brumlow) ONLY APPLIES TO PROPERTY TRANSACTIONS. 
· Can apply to the transfer of other interests in land such as easements, mortgages, and leases. Some jurisdictions limit SOF in leases to long term leases. 

Rule: Where an oral contract not enforceable under the SOF has been performed to such an extent as to make it inequitable to deny its effect, equity may consider the contract as removed from SOF and decree specific performance.

Sub Rule: Where there has been part performance from both parties, failure to specify term is not fatal.

3 approaches

1. Strict approach: Performance must be unequivocally referable to the agreement. The performance MUST indicate terms of agmt and have NO other explanation 

· Policy: Encourages ppl to follow rules 

2. Modern Approach: conduct is such that one could naturally and reasonably conclude the contract exists. 

· Policy: we don’t want technicality to get in the way of equity when it is clear contract existed. 

3. Restatement (most permissive) requires: 

1) reasonable reliance on contract

· Ex) close relationship with sellers, walking prop to draw lines. 
2) Continuing assent of the party against whom enforcement is being sought

· Ex) Beavers working with Brumlows on permits for house

3) Party seeking to enforce has changed position such that injustice can only be enforced by specific performance. 

· Ex) Brumlows cashed out IRA accounts and bought mobile home
PE EXCEPTION: purpose is to not let ppl avoid obligations by not writing agreements down. (Wakefiled v. Alaska dem party)
A promise which the promisor should reasonably expect to induce action or forbearance of a on the part of the Promisee or third person and which does induce such action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.
· P’s burden in overriding SOF is clear and convincing evidence 

· Action in reliance must be definite & substantial (moving across county for job etc)

· Examine possible other remedies 

Differing states on PE

1. Some states don’t rec prom estop.  

2. Some states use rule we just learned as 

3. – restatement recognized exemption but only where one party has promised to create a writing

SOF and UCC 2-201:  Sale of Goods > 500 (Buffalo v. Hart) 

ADD GENERAL RULES

2-201

1. For sales of good >$500, there must a writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom the contract is being enforced.  
The writing must (same as (1) above)
1. Contain a writing sufficient to indicate a contract of sale 

Even the "for" line with check may be enough 

2. Signed by the party against whom enforcement is being sought

3. States a quantity.  

Not insufficient if other terms are missing but requires quantity term. 

A contract that is not satisfy (1) but which is valid in other respects is enforceable if:

a). if the goods are specially manufactured 


b). party admits the contract for sale was made


c) if payment has been made and accepted

For part performance: 
1. Seller must deliver the goods and buyer must voluntarily accept goods.  

2. Seller must accept part or full payment. 

Other UCC Exceptions
Special manufacture: if goods are specifically manufactured for the buyer and cannot be resold, then the SOF will not get in the way of enforcement of a contract as long as the seller has taken steps toward production.

AFTER MIDTERM 
If asked about the terms of the agreement, look to Interpretation, PER, and implied terms. 

INTERPRETATION: how to determine the meaning the parties attributed to the k language. 

3 principles

1. General Principles

2. Parol Evidence Rule 

3. Implied Terms

General Principles

Restatement 201
SAME MEANINGS: Where both parties share the same subjective view/have attached the same meaning to an agreement (even if it isn’t what the ct would understand it to mean), it is interpreted in accordance with that meaning. 

 DIFF MEANING: Where parties have attached different meanings to an agreement or term, we accept the meaning of the party who did not know of any different meaning if the other party knew or had reason to know (objective meaning) of the meaning attached by the first party. 
If neither party has actual knowledge of a different meaning, we accept the interpretation that is more objectively reasonable because the other then has reason to know it. 

· Can look to language in contract, which interpretation is consistent with other terms, dictionary def, conduct of the parties, trade usage (Adams meaning of development was more objectively reasonable bc he was experience in RE and both parties had equal bargaining power).
· Store ordered “boxers” from UnderCo knowing Underco referred to “boxers” as thongs. Since they knew, they cannot refuse to perform even though their meaning is the common interpretation. 

Standards of preference in interpretation

· Prefer reasonable meaning to one that leaves a part unreasonable 

· Prefer express terms to course of perf/dealing and trade usage
· Prefer course of perf to course of dealing/trade usage
· Prefer Course of dealing to trade usage. 

· Prefer Specific terms to general 

· Prefer specifically negotiated terms to standardized ones. 

If there are equally objectively reasonable interpretations, there may not be mutual assent and the parties are not bound. (Frigaliment). 
· This is rare, usually courts can establish which one is more reasonable. 
Ambiguity in a contract will generally be construed against the party who drafted the contract unless the parties were equally sophisticated and operated at arms length. – Joyner v. Adams 

Reasonable Expectations 

Parties are not bound by unknown terms beyond the range of reasonable expectations.  Standardized terms must be defined in terms of reasonable expectations of the parties. (When the standard term conflicts with the reasonable explanation of the parties, courts will not enforce the term.  (C&J)

We need this bc Insurance companies are drafters and have bargaining power. Take it or leave it. 

Where the explicit language of an insurance policy could not have been within the objectively reasonable expectations of one of the parties to the contract, it will not be enforced(C&J v. Allied Insurance where Company expected insurance to cover all burglaries aside from inside job)
Terms will not be enforced if person would likely not have enforced the agreement if they had known about the term.  Look to if terms are:

1. Bazar or oppressive

2. Eviscerates other non-standard terms 

3. Eliminates dominate purpose of the agreement

a. C&J v. Allied – purpose of entering into insurance agmt is to protect against bugulary. Term going against what C&J wanted will not be enforced. 

Policy: one side says ct needs to correct balance of power when there is an exploitation of one party. Other side says ppl need to negotiate for terms they want. 

Interpretation issues give rise to Parol Evidence Rule (PER). 
PAROL EVIDENCE RULE 

· We want PER because written doc is more reliable than ppl. You had chance to read and put in all your terms.  Strict rule encourages ppl to read. Easier for ct to only look at one agreement.  

· We don’t want PER because there may still be ambiguity and we need to look for true intent of parties. 
· PER excludes evidence

· PER only applies to written contracts. 

CL PER GR: When the parties have mutually agreed to integrate a final version of their entire agreement in writing, neither party will be permitted to contradict or supplement the written agreement with extrinsic evidence of prior agreements or negotiations. When the writing is intended to be final only as to part of their agreement, the writing may be supplemented (although not

contradicted) by extrinsic evidence. 


Note: Supplement means adding an obligation (not just a fact). 

Q1: Is the k integrated?
 (the first issue is whether the 
A doc is integrated when the parties have intended the writing to be a complete and final version of the agreement. 
2 approaches:

· Classical: look to the face of the writing. If on its face it looks complete, it is integrated.(Williston 4 corners approach). 

· Modern: consider extrinsic evidence to determine if writing was complete. 

Limit 1: The parol evidence rule does not apply to exclude evidence offered to interpret or explain the meaning of the agreement.


Classical approach: only allows parol evidence if language is unclear, ambiguous, or vague in the face of the doc. 
If the language is reasonably susceptible to differing interpretations, evidence will be allowed to prove interpretations and ct will then consider it.


Modern Approach: Ambiguity is not required. Ct first considers all evidence to determine relevance to party's intent then applies rule to exclude contradicting evidence from fact finders. Ct considers whether the extrinsic evidence bears on parties intentions.  

Limit 2: the parol evidence rule does not apply to agreements made AFTER the execution of the integrated agreement.

Limit 3: The parol evidence rule does not apply to evidence offered to show that the written agreement was subject to an oral condition precedent

Limit 4: FRAUD: The parol evidence rule does not preclude evidence offered to show that the agreement is invalid (due to fraud, mistake, duress, etc.) UNLESS WE ARE IN STRICT JUR AND ITS FRAUD IN INDUCEMENT. 
· All jurisdictions recognize fraud in execution, but not all jurisdictions recognize fraud in inducement. 

· INDUCEMENT- lie or misrepresentation that induces you to sign. If you say a prop has characteristic knowing its not true to get you to sign. 

· Execution – someone says “just sign this it doesn’t mean anything” – misrepresentation about k itself. “this contract says this” but it doesn’t. 

· Fraud exception only applies when the alleged fraud does not relate directly to the subject of the k. When the alleged oral promise directly contradicts the terms of an express written k, the PER applies (Sherrodd where he claims he only signed the k bc they were withholding payment but the company agreed to pay for actual work completed).  

Limit 5: The parol evidence rule does not apply to evidence introduced to establish a collateral agreement between the parties.
· Approach 1: collateral agmt must relate to a subject matter distinct from that to which the writing relates

· Approach 2: it must be supported by separate consideration or be such a term as in the circumstances might naturally be omitted from the writing. 

Merger Clause: "This document constitutes the entire agreement and there are no representations, warranties, or agreements other than those contained in this document” 

· Classic approach – this clause establishes a writing Is integrated 

· Modern approach – not soley determinative because parties use forms and all drafts would include this. Doesn’t make sense to apply merger clause if clearly a draft.  

UCC PER (more permissive): Under the UCC, written agreement is never the full manifestation of parties' intent. A writing is just one potential manifestation of agreement. We need to consider the circumstances.   

· If the purpose is interpretation, courts can always look to extrinsic evidence because its impossible to not take into account surrounding circumstances.

· If the purpose is supplementation, extrinsic evidence that points to intent is allowed regardless of ambiguity. 

· Evidence can qualify or cut down express terms so long as it doesn’t completely negate it. OK as long as parol evidence can be reconciled with express terms.  If it cannot be reconciled, we reply on express terms. 

· In Nanakuli Paving, ct said price protection is just qualifying the clause , not completely negating it. If k said "we will not PP" then PP would negate the clause.

Types of extrinsic evidence: 

Course of performance: actions of the parties in carrying out k. 

· The UCC looks to actual performance as the best indicator of what the parties intended terms to mean

· More than 1 instance is required to show course of performance. One act alone is not sufficient. 

· When the meaning of acts is ambiguous, the preference is for the waiver interpretation. If we didn’t have a preference for waiver, anytime you wanted to protect your rights you would have to enforce your rights or else you would lose them.  

Trade usage: any practice or method having  degree of regularity in a place, vocation, or trade such that we can expect it to apply in the situation.  

· Does not need to be practiced by parties themselves. Just needs to be common in this geographic location or common to parties like these (then it is reasonably expected that the parties should be aware of the practice). 

Implied Terms 

Implied in fact: agreed to in some meaningful sense by the parties.  

Implied in law: imposed by the ct

Duty to use Reasonable Efforts 

Rule from Wood v. Lucy (CL): Where the parties only benefit when one party uses best efforts, there is an implied promise to use reasonable efforts. 

UCC 2-306(2) imposes a "best efforts" obligation in cases where the contract for sale calls for exclusive dealing. Must do something to show reasonable efforts.

Duty to give reasonable notice of termination under UCC

If the parties have not agreed upon a termination date, Termination of an ongoing contract by one party requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if it would be unconscionable (unfair). 

· Required when dealer has made substantial investments in reliance on the agmt.

· Reasonable notification likely requires a time period sufficient to allow investors to recoup their investment. 

· Generally, if you are working on commission, UCC does not apply. If you are buying and reselling, UCC does apply.  

Reasonable notice of termination is required in order to terminate an ongoing oral agmt for the sale of goods in a relationship of manufacturer-supplier and deader-distributor.  
Purpose of default rules: not efficient to specify every contingency. Contracts would be long, costly negotiations.  

Covenant of Good Faith and fair dealing – both CL and UCC. 
YOU NEED VAID K TO CLAIM THIS. 

Good faith GR: neither party should do anything that will have the effect of destroying or interfering the right of the other party to receive the fruits of the contract.

· Good faith depends on reasonable expectations of the parties in the context of the transaction. 

Breach of Covenant of Good Faith and fair dealing requires:

1. Depriving one party of fruits of the k

2. Ill motive (difficult to prove)
1. if a party exercises its discretionary authority arbitrarily, unreasonably,  or capriciously with the objective of preventing the other party from receiving its reasonably expected fruits under the k.  

1. (forcing Prof to teach 6am class everyday and grade all midterms so he couldn’t do research and would be let go)

2. (Summit Bank not giving Seidenberg opp to get any work, causing delay)

Note: Good faith obligation is not impacted by PER because good faith is implied in every k. It is not adding anything.  It is allowed to be used to interpret intent of parties. 

DEFENSES 

Minor –a person under 18 lacks capacity to enter binding k. Voidable. 
· Limit: may ratify by continuing to perf when you turn 18. Contracts for necessities are enforceable. A minor who disaffirms a k may be required to return the value (restitution). 

Mental Incapacity: k voidance due to mental incapacity at the time k was made.2 approaches. 


1. Cognitive: whether the person is unable to understand transaction or consequences


2. volitional: whether the person is unable to act reasonably in transaction and the other party has reason to know of condition. 

Fraud or misrepresentation: voidable if party’s assent is induced by misrep in which they relied. (includes concealment of facts. 

Economic Duress – makes k voidable, not void. 
Traditional view: requires either the threat of physical harm or threat to person’s property that would overcome an ordinary’s persons will. 

Now, economic duress requires:

1. Wrongful or improper threat

a. Threat must be either tortious, criminal or wrongful. A threat to breach k or without payment of an admitted debt is wrongful. 

2. Circumstances permitting no reasonable alternative caused by the wrongdoer

a. Lawsuit can be reasonable alternative in some cases, not if company would go bankrupt in in the meantime. 

i. Totem v. Alyeska: couldn’t file breach of k bc they were facing immediate debts caused by Alyeska’s refusal to pay. If financial situation was caused by their own bad business, element would not be met. 

ii. In Odorizzi: school did not create circumstances of criminal investigation and threat to take legal action is not unlawful – no economic duress. 

b. Purchasing goods from replacement seller. 

3. Inducement of the k by the threat 

Undue Influence 

Odorizzi: Excessive pressure (technique used to convince) to persuade one vulnerable to such pressure. (2 aspects)
· Odorizzi had not slept, had just been let out of jail, no atty present, came to his house. 

· If you are holding a gun to someone’s head, we don’t need to look at vulnerability because so much pressure. 

Excessive Pressure Signals 

1. Discussion is at an unusual or inappropriate time (not expecting it)

2. Consummation at an unusual place 

3. Demand that the transaction be finished at once

4. Emphasis on bad consequences of delay (no time to think)

5. Multiple persuaders against a single servient party 

6. Absence of 3rd party advisers

7. Statement that there is no time to consult atty or finance adviser. 

Vulnerability: can be total weakness of the mind (there you can also have incapacity) or less weakness such as physical condition, emotional anguish (grief after death), age, no sleep, or some combination of those. 
Unconscionability 
2 elements (sliding scale):
1. Procedural unconscionability: absence of meaningful choice when entering into an agreement. 

a. Gross inequality in bargaining power (look to edu level)

i. Williams v. Walker-Thomas: she was low income, low edu level.  Unequal. Counter says she was all those things before the agmt and she knows how this k worked. 

b. Manner in which k was entered (complexity, deception, fine print)

i. Higgens: arb clause buried in. middle of 24 pg doc, no initials required. Higgens young and just lost parents

2. Substantive unconscionability: terms unreasonably favorable to one party. 

a. Dependent on surrounding circumstances. Terms must be so extreme to appear unconscionable according to the business practices of the time and place. 

i. Walker-Thomas: they did not need to repossesses all items. They can protect themselves by repossessing 1 item. 

ii. Higgens:  only Higgens agreed to terms (one sided). Remedies for TV not Higgens. 

Arbitration clauses 

Where a party is challenging an arbitration clause, that is a question for the court. Where a party is challenging the k, that would go to the arbitrator. (Higgens)

Mutual Mistake 

Mistake as to the facts or law 
1. At the time the k was entered into 

2. As to the basic assumption of the k 
3. Must materially affect the k 

4. Party alleging mistake/asserting defense must not bear the risk of mistake. 

If there is mutual mistake, the court has discretion when granting remedy. Remedy can be recession (contract no longer exists) or reformation (court will fix the k). 

To justify recession:

Where a mistake of both parties at the time the k was entered into as to a basic assumption on which the k was made and has a material effect (goes to the exchange of the parties) on the agreed exchange of performance, the k is voidable by the adversely affected party unless he bears the risk of the mistake. 

· Ex) Messerlys and Pickles both thought property was income producing. That was basic assumption at time k was made. Doesn’t matter that the septic tank wasn’t discovered until after k- the defect existed at time k was made. 
· Bears risk of mistake – ct said k said property came “as is” so buyers bear risk. It would be better if it said “I agree to bear the risk for undisclosed conditions. 
· Mutual mistake as to something collateral does not justify recession. 

A party bears the risk when the risk is allocated to him by:

1. Agreement of the parties or he is aware at the time the k is made.

a. “AS IS”

2. That he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, 

a. If you enter knowing k is missing something. Acting without full info
3. By the court on the ground that it is reasonable in the circumstances. 

a. Who has control? Issue was in their hands.

b. If one party neglected a legal duty, it is reasonable to allocate a risk to that party. Must be extreme

Unilateral Mistake (adds 5 and 6) (harder to establish) 
Mistake as to the facts or law 

1. At the time the k was entered into 

2. As to the basic assumption of the k 

3. Must materially affect the k 

4. Party asserting defense must not bear the risk of mistake. AND 
5. the effect of the mistake is such that enforcement of the k would be unconscionable OR 

· Unconscionable – unfairness (like if the price doesn’t match as to price of about 12k on a 30k sale). Not unconscionable bc BMW only lost 10k and they are huge corp. 

6. the other party had reason to know of the mistake or his cause caused the mistake. 
· BMV: BMV caused the mistake – they had control and marked a file wrong. No Unilateral mistake allowed. 
IMPRACTIABILITY AND FRUSTRATION OF PURPOSE REQUIRE CHANGED CIRCUMSTANCES. 
Impracticability: performance is either impossible or not practicable (i.e not feasible) because of extreme and unreasonable difficulty, expense, injury, or loss involved. 
Where, after a k is made, a party’s perf is made impracticable without his fault by the occurrence of an event the non-occurrence which was a basic assumption on which the k was made, his duty to render that perf is discharged. 

· Requires an unforeseen event in which the non-occurrence of that event is a basic assumption of the k. 

· Change in market conditions/unprofitability is not a basic assumption. 

· War may not even be an unforeseen event- we are always in war. Circumstantial – earthquake in AZ not unforeseen but in CA, maybe.

· If gov prevents you to do something- impracticable. 

· Force Major typically discharges both party’s obligations. 

Frustration of purpose requires that something happens that makes performance worthless. (rented room for coronation but coronation didn’t occur). Nothing is preventing you from paying rent, but it is worthless., 
Where, after the k is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the k made, his remaining duties to render perf are discharged

· Rosado-Covid did not make in-person edu worthless. Not frustration of purpose. For impracticability, in-person edu would be extremely more expensive (building 100 more lecture halls, opening more classes so ppl can be 6ft away), or may result in injury if ppl get covid. Who bears risk? 

Note: it is more common for something to arise that make perf impracticable than something that frustrates the purpose. 

Modification under CL
PER doesn’t bar evidence of modification bc that is after. 

Traditional Approach: A modification typically requires new consideration. Promise to perform an existing legal obligation will not serve as valid consideration. 
· Small or modest additions to or alterations of performance are enough to supply new consideration (ex- lowering the lease payment in exchange for the other party paying in advance). 

· We do not want one party exploiting the other and saying you have to do more for the same amount of money. 

· Mutual modification typically results in a new k. 

Restatement Approach: A promise modifying a duty under a k not fully performed on either side is binding if the mod is fair and equitable in view of the circumstances not anticipated by the parties when the k was made.

Hypo: Employer changed termination policy. 

Majority: keeping employee on is consideration. 

Intermediate: they need to provide notice. 

Minority: there needs to be new consideration. 

If you act inconsistent with a term, court think you waived that term. You must protest the modification. 

Under CL, “no oral modification clauses” will not be enforced. 
Modification under UCC: UCC 2-209
A modification does not need consideration to be valid.  The modification just must be made in good faith. Test of good faith:
· Honesty in fact

· Observance of the commercially reasonable standards of fair dealing (increases charge for widgets bc need to pay employees more and business is growing). 
· Limitation: You cannot threaten breach. A modification is invalid if it was entered into under duress. 

· Changes In market conditions can be reason why you request a modification. You are free to request a mod (not necessarily bad faith), but it is bad faith to threaten breach. “if you don’t pay us 30% more, then we will not do work”). 
· The other party must object to preserve the rights under the original k and it avoids an argument that they acted in bad faith. 

Entering into a superseding, inconsistent k covering the same subject matter rescinds the earlier k and operates as a waiver of any claim for breach of that earlier k.
“No oral modification” clauses 
1.  If the agreement falls within the SOF, the modification must also comply with SOF-If it is not a material change, that does not apply.
· Oral modifications can be enforced through PE (same exception). 

· Mama Rizzo- noted that there would be a modification- would be exception under first restatement. 

· Oral modifications can be enforced if the goods are received and accepted. (UCC 201(c). 

2. Agreements requiring written modifications are enforceable 

3. Waiver is a possibility 

PERFORMANCE AND BREACH
BREACH 

Any non-performance when perf is due is a breach. 

Performance is not due when:

· There was a failure to satisfy an express condition precedent

· Material breach by the other party. 

· There is a justification for nonperformence (mutual mistake, impracticability)

· It is not timely

· Anticipatory repudiation

· Can either 1) do nothing, 2) seek assurances, or c) cancel the k with notice, or 4) bring claim for damages based on total breach

Conditions

GR: Failing to satisfy an express condition discharges the other party’s obligations unless there would be disproportionate forfeiture.  
· Condition: event not certain to occur which must occur before performance becomes due. To make it express, must state in unambiguous terms “if” “unless” “until” – NOT “Exxco will obtain permit before closing” is not strong enough. 
Forfeiture: Forfeiture refers to the denial of compensation that results when one party loses his right to the agreed exchange after he has relied substantially by performing or preparing for the exchange.  

(you expected something and you are denied that thing you expected-losses that one party suffered). 

Rule re disproportionate forfeiture: cts weigh the extent of the forfeiture by 
one party against the importance to the other party of the risk from which he sought to be protected and the degree to which that protection will be lost if the nonoccurrence of the conditions excused to the extent required to prevent forfeiture.

(importance to other party of the condition- why did they seek to impose it?)
· EnXco- NO DISPROPORTIONATE FORFEITURE bc able to reuse materials, both had sophisticated attys working. Doctrine did not apply. 

Chelsea- YES DISPROPORTIONATE FORFEITURE. 
A notice exercising an option is ineffective if it is not given within the time period specified (similar to express condition) 

· Exception: where the tenant would suffer forfeiture, then equity may excuse the delay. 
· Equitable relief is recognized when

· The tenant made good faith improvements of a substantial character intending to renew

· Chelsea- spent 65k on prop

· Landlord is not harmed in the delay 

· Purpose of provision was to give lld time to get new tenant and he had not gotten new tenant. 

· The lesses would sustain substantial loss if the lease were not renewed. 

· Mental state matters- honest mistake/mere negligence is OK. Willful behavior may not be allowed. 
Promises – REQUIRE substantial performance. 
· The more material a condition, the more likely a court is to strictly enforce it. 

IF A NON-EXPRESS CONDITION WAS NOT SATISFIED, WE LOOK TO SEE IF THE CONDITION WAS MATERIAL. 

Material breach: a breach that is so dominant or pervasive as to frustrate the purpose of the k.  Goes to the essence of the k (parties intentions) 
· Remedy: actual damages or potentially a suspension of the duty to perform if there is total breach.  

· Jacob & Young – promise to build a house in exchange for $$ and redding pipe was just one part of it. (not a material breach). Court is concerned with economy and waste. They would need to re-do house.  Remedy would be diff in value but ct said there was no diff in value between pipes. Dissent says this doesn’t allow parties to bargain for what they want and protect the freedom to contract. We should make companies double check. 
Factors to determine if breach was material: 
1-Extent to which injured party will be deprived of the benefit that he expected.  


If you deprived of 80% of deal, that is bigger deal than 20%

2- The extent to which the injured party may be adequately compensated in damages for lack of complete perf 
a. 
If that deficiency can be compensated with money, it is less of a justification to walk away from the k. The greater the extent that you can be compensated, the less we need to treat the breach as material.  

b.  
Since Sackett was just paying money, this could have been resolved by paying. Weighs against it finding of material breach.  

3- The extent to which the party failing to perform has already party performed
4- The greater or less hardship on the party failing to perform in terminating the k.

5- The willful, negligent or innocent beh of the party failing to perf


Sackets behavior was not innocent.

6- The greater or less uncertainty that the party failing to perform will perform the remainder of the k.  


Not clear that sacket would ever perform

To determine if a material breach is total, we look at 2 additional factors:

1. Effect of delay 

2. Extent to which the agmt makes clear that time is of the essence. 

IF SOMETHING IS IMPORTANT, MAKE IT AN EXPRESS CONDITION. 

 

Total breach: uncured material breach. 
· Remedy: Other party is entitled to terminate k and get damages. 
· Spindler was justified in terminating k. If you repudiate and were not justified, you are then in total breach. 
 

 

Partial/nonmaterial breach: where there has been substantial perf or where breach is insignificant, party can get compensation but doesn’t allow other party to walk away from k.  


Remedy is damages. 

Anticipatory repudiation: a definite and unequivocal manifestation of an intent not to perform the k on the date of performance. 
· If the language makes clear that a party will not perform except on terms that go beyond terms of the k, that is a repudiation.



“We will not perform unless you pay us 100k” is a repudiation. 

· A mere request for change in price term does not constitute repudiation. A demand is a repudiation.  

Upon repudiation, the other party has two options:

1. They can materially change their position (find another buyer- you don’t need to tell the repudiator) or  

2. Accept the repudiation. 

If they don’t do either of those, they repudiating party can retract the repudiation until either 1) either of the above events take place or 2) the time of performance. 

Under UCC – max time to give assurances is 30 days. No limit in CL (what is reasonable). 
INSECURITY: 

UCC 2-609(1) authorized one party, upon reasonable grounds for insecurity, to properly demand adequate assurance of performance. If he doesn’t receive assurance, he may suspend any performance for which he has not already received the agreed return.  You can request assurances anytime before perf is due. 
Whether a seller has reasonable grounds for uncertainty depends on factors including: 

· Buyers exact words or actions 

· Course of dealing or performance 

· Nature of the sale k and the industry 

· Reasonable grounds for insecurity can arise solely from the buyer falling behind on payments.  

To properly demand assurances, the party should provide an explicitly demand assurances that shows a clear understanding of the insecure party’s intent to suspend performance without assurances. Adequate assurance depends on commercial reasonableness and history. 
· Spry saying they will pay is not enough because they have said that before and not paid. 

· Time for a party to respond for demand for assurances is a reasonable time. 

If you have properly demanded assurances and the other party does not respond, the other party can treat the k as repudiated. 

This helps decrease uncertainty and maintain relationships. 
Common Law- very similar: 
Where reasonable grounds arise to believe the obligor will comit a breach that would give the oblige a claim for damages for total breach, the oblige may demand adequate assurance of due performing and may, if reasonable, suspend any performance for which he has not already received until he receives assurances. 

K can be treated as repudiated if the obligor fails to provide assurances within a reasonable amount of time. 
REMEDIES
For PE claims, all remedies on the table and court has discretion in determining what remedy is in the interest of justice. 

IF YOU ENTER IN LOSING K – TRY TO GET RESITUTION. 

Expectation 

· applies when one party has breached an otherwise valid agreement

· protects the value of expected benefit under the k

· put party A in as good as position as she would have been in had the k been performed. 

· Calculated by loss in value + other loss – cost avoided – loss avoided. 

· Loss in value: difference between what you expected to get and what you got (ex- House with redding pipe is worth 2M and house without it worth 1M. Loss in value is 1M). (can either be DIFFERENCE IN VALUE OR COST OF COMPLETION)

· For contractor, LIV. = k price

· For owner, LIV is
· Employee: promised salary.
· In J&Y, loss in value was used bc defect was in good faith (unintentional), there was unreasonable economic waste in re-doing it with redding, pipes were just one part of k. 

· In American, cost of completion was used bc purpose of k was grading, work was stopped intentionally. 

· A seller’s measure of damages for buyer’s breach of a real estate k is the difference between k price and FMV on date of breach. (Crabby)

· Subsequent sales are usually good indicators of FMV. Price obtained is some evidence of FMV so long as it is sold within reasonable time (1 year is reasonable)

· When a contractor has failed to do what they promises, non-breaching party is entitled to cost of completion damages.

· Other cost: incidental (Brokers fee to re-list house, agent to get you new job, plane tickets to re-locate) and consequential damages (lost profits from other ks you were not able to perform from breach) that were reasonably supposed to have been in the contemplation of both parties, at the time they made the k as a result of the breach of the k.  

· Must be foreseeable: You cannot recover from unknown special circumstances. If you tell D or had had reason to know, you can recover for those circumstances. (We want to incentivize communication between parties). 

· Hadley- must say delay would result in lost profits. Shipping company prob thought they have mult cranks. Shipping company needed to be put on notice. “Lost profits will ensue from breach”
· Consequential: lost profits 

· An injured party may recover for lost profits if:

· The loss is within the contemplation of the parties at the time the k was made
· The loss flows directly or proximately from the breach (did the breach cause the loss?)

· If the loss is capable of reasonable accurate measurement or estimate. In order to recover, the damages must be certain – ascertainable and not speculative. 

· No party may recover more in lost profits or other damages than that party could have gained by full perf

· Cost avoided: expenses that you would have had to pay to perform your end of k. 

· Loss avoided: re-allocating resources (EnXco reusing windmills, you being able to get a new job). 

Reliance: put party in position had they not entered into the k
· applies when one party has incurred expenses in reliance on the other party’s promise. When lost profits are too speculative, we use reliance instead ($ preparing to perform)
· Limit: If the non-breaching party can prove the k would have been a losing k, breaching party will not recover out of pocket expenses. 

· It would be over compensatory to reimburse you for a losing deal. 

· protects reasonable detrimental reliance on the promise

· calculated by putting the party back in the position he would have been in had he not relied on promise. 

· If the breaching party can prove that it would have been a losing k, the amount will be reduced by the amount of loss. 

· SAME PRINCIPALS – FORSEEABLILITY, CAUSATION, MITIGATION APPLY TO RELIANCE TOO.

· Walser- reliance damages because it was so early in process for them to get expectation damages. Reliance damages were limited to diff between what they paid for property and what they could sell it for. 

· For PE claims, all remedies on the table and court has discretion in determining what remedy is in the interest of justice. 

Restitution: 

· applies when one party has conferred some benefit onto the other party

· prevents unjust enrichment

· calculated by measuring the value of the benefit conferred on the other party (does not take into account whether the k was a losing k)
· ex) if k was stopped at 10% of completion- 10% of k price.  
· Can a breaching party recover money paid to the other party?
· Under traditional CL, no. Wrong to breach a k. 

· Restatement: a party who breaches can recover any benefit in excess of the loss that he has caused. There should not be a windfall. We just want non-breaching party to be the same position they were in. 

Specific Performance: order by the court ordering or prohibiting a certain action by the k. DEFAULT FOR LAND BC UNIQUE. Not default for other k because:

· Money damages easier to enforce

· We don’t want to coerce behavior

· Not enough resources to enforce and supervise. 

Rier broadcasting: An injunction cannot be granted to prevent breach of a k the performance if which would not have been entitled to specific performance. 

· Personal service k (svs in exchange for $) do not get specific performance because it would be coercive. 

· The more specific/unique something is, the more it justifies specific performance

· Painting, real property, not car parts. 

Liquidated damages provisions: specific sum stipulated to and agreed upon by the parties at the time they entered into the k, to be paid to compensate for injuries in the event of breach of that k
GR: Liq Damages provisions are enforceable. Limits: 

· Damages must be uncertain or hard to prove. 

If easy, no need for provision. 

· Parties must have intended the provision to liquidate damages and not be a penalty

· Amount set in provision must be reasonable.

Mitigation

If there is a liq damages clause, there is no duty to mitigate bc there is not need to calculate actual damages which would include mitigation. Honor what parties agreed to. 

Mitigation of Damages

Restatement: damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.
· Moving states could be burdensome

· (2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

· Lost volume seller: affected by parties capacity.  if limited quantity, he can just perform 10 extra surgeries at a different hospital. If there were unlimited number of surgeries, the fact that he could replace the 10 lost surgeries with ones from a diff hosipital still means he is deprived of opp to perform 10 surgeries. 

· When a party is given notice of repudiation, they entitled to get damages for breach, but not entitled to increase damages.  (Profits expected + costs incurred being told to stop work= expectation)
· After an absolute repudiation or refusal to perform by one party to a k, the other party cannot continue to perform and recover damages based on full performance.  

Purpose: Doesn’t make sense for party to have to pay for work that is not valuable. K law is about promoting valuable exchanges, not about punishing ppl for breach. 
