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I. FORMATION OF A CONTRACT
A. Introduction
· A contract is a promise that there is legal remedy for if breached 
· Promisor = the one making the promise (Uncle)

· Promisee = the one on the receiving end of the promise (Nephew)

· Promise = manifestation of intent to act a certain way or refrain from acting so that the promisee is justified in thinking a commitment has been made

· Commitment depends on whether a reasonably person would take your words/acts to mean a commitment ( objective approach

· Promise can come from words, conduct, or surrounding circumstances 

· Forming a contract takes a bargain with 1) Consideration (bargained for exchange) and 2) Mutual Assent 
· Bargain = an exchange where what is exchanged is what each side wants  

· Common Law v UCC: 

· UCC governs the sale of goods. Goods are tangible items that are moveable.

· Things NOT governed under UCC:

Rental agreements (not a sale)

· Real estate (tangible but not movable)

· Service contracts (not a good)

· If the contract has both a sale of good and something else, what do you apply? Whichever part of the contract is more valuable. 

· Just because the legal terms are used (offer, acceptance, assent, consideration. etc) does not dictate the meaning of the words. The law defines the terms. 

B. Remedying Breach
· Courts use remedies (usually $) to enforce promises 

· Law is concerned with compensation not punishment. Breach of contract is not an immoral act. 
· Ways to measure damages: 

· Expectancy damages: Focus on putting P back to where he would have been had the contract not been breached. Value is the difference b/w P’s current post-breach status and what he was promised. ( Main one used b/c concern with putting P back to where he would be (Hawkins)
· Most appropriate in a business context, less so when it’s about a service

· Reliance damages: Focus on putting P back to where he would be back to status quo had the contract never happened in the first place. (Sullivan)
· Restitution damages: Focus on making sure D does not wrongfully profit from the breach of contract. Restoring P anything that they directly paid to D. Does not focus on compensation. Measured by the extent which the promisor’s interests were advanced.
· Specific performance: ordering the party to perform the act that was promise, no $ 

· Test for when to award SP: When damages are adequate ($ is enough to put P back to where he was before breach), remedy with those. If not order SP

· Damages inadequate when it is something of unique value that can’t be compensated with $ (Morris v Sparrow) -> ex: Heirlooms, property, something one of a kind
· Can’t order SP of a contract involving personal services b/c you can’t force people to work (you could get $ damages though) 
C. Consideration
· Contract requires consideration 
· Once this is met there are no additional requirements of:

· A benefit or detriment to parties 

· Test for consideration is NOT about benefit or detriment, just if there was a bargained for exchange, but this may still be good evidence that there was consideration 

· Equivalence in values exchanged (peppercorn theory) 

· If what you are given is so miniscule, it is still consideration as long as it was bargained for 

· Policy: value of things are so subjective, so we are not concerned with an exchange being seemingly fair/unfair 

· Mutuality of obligation 

· Must be bargained for -> What you give in exchange for the promise is what the promisor is seeking. There is reciprocal motive from each side to get/give what they want. (Hamer v Sidway) This is CONSIDERATION.
· Ex: If Uncle asks Nephew to quit drinking and in response he quits smoking there is NO consideration (Hamer)

· Can bargain a promise for a promise, a performance for a performance, or a promise for a performance 

· Key to consideration is motive ( parties must have a motive to make the exchange, even if the promise is not the only motive

· Things that are NOT bargained for AKA NO consideration:
· When the promisee does something different than what the promisor wanted 

· If promisee acted coincidentally without even knowing of the promise (no mutual assent)

· Gratuitous promises are NOT bargained for, just a gift. (Kirksey)
· Policy: not enforceable contracts because contracts are to protect economic interests. With gifts there is not enough at stake in the situation

· Indication of a gift may be if there a social/family relation (but not always, see Hamer)

· Gifts can be conditional gratuitous promises and still not be binding. -> Williston’s tramp. If you tell a homeless person to walk across the street and get a coat and you promise to pay them, can’t consider them walking across the street as consideration.

· Promising to surrender an invalid legal claim 

· UNLESS a) the claim is doubtful or based on uncertainty of the facts or law (objective standard) OR b) surrendering party in good faith believes the claim is valid (subjective standard) (Dyer)

· Past actions/performance (Feinberg, Wyman)
· There can be no promise to do something in exchange for something else if the action has already happened
· Illusory promises (Strong v Sheffield) 
· Bargaining for a return promise but the promisor has no limit on the discretion of the person allegedly making the promise. “I will do what I want” 
· The promise to perform a pre-existing duty that one was already obligated to do (pre-existing duty rule). R. 73
· If there is a pre-existing duty, there is no bargaining going on: Prof is under contract with school to teach for $100, he begs for extra $ and school agrees to $110. Is the $110 enforceable? No, it’s for the exact same work. 
· Same hypo as above but now prof agrees to clean the lecture? No pre-existing duty, he obligated himself to something more or different 
· If pre-existing duty is discharged, this rule is inapplicable 
· If there is a good faith dispute over pre-existing duties, any settlement within the range of the dispute is an enforceable promise, even if later it gets resolved.
· Ex: Alaska Packers- P signed an employment contract to work on D’s fishing boat. They sailed to Alaska and when they got there they demanded a raise. This is pre-existing duty problem b/c you P is asking for more $ for doing the same amount of work. 
· Ways to solve the pre-existing duty problem: 
· Pre-existing duty gets discharged 

· Impracticability—when performing the contract becomes much more difficult or expensive than the parties thought it would be 
· Ex: Watkins v. Carrig- P agreed to dig a cellar for D but did not investigate the cite before making the contract. Unknown to both parties there was a huge rock underground that made the job more difficult and expensive. P threatened to not perform if he was not paid more. 

· Mistake- parties believe in some fact that turns out to not be true 
· Can be a bilateral mistake or unilateral mistake (both sides make the mistake or only one side does) 
· Ex: Also applicable in Watkins
· NO Pre-existing duty problem for UCC cases—abolishes the rule 
· UCC 2-209: an agreement modifying a contract does not need consideration to be binding 
· Things that ARE bargained for AKA YES consideration: 

· Offers of rewards may be enforceable if you knew about the reward before you acted

· Non-illusory promises: can bargain for a return promise if the promisor is restricted on their discretion

· Promises subject to any condition: I will hire you if you pass the bar -> still not illusory b/c it does not give the employer complete and total discretion to do whatever he wants

· Promises subject to a condition of satisfaction (Mattei)

· Ways to interpret these: 1) Reasonable person standard (default, used for business/commercial values. Would a RP be satisfied?) 2) Good faith standard (the person making the promise can use their own judgment; used for more unique, subjective things like art) 

· Requirements contract: I promise to buy everything I require (Structural Polymer Group v. Zoltek)
· Output contract: I promise to sell everything I produce
· Contracts where obligations are not made explicitly in the language. Can read in commercial/business practices (Wood v Lucy)

· Some promises are still enforceable without consideration 

· Promise to pay old debts: If you had a past debt that was binding the promise to pay what you owe is consideration 

· Promise in recognition of a previous benefit received by the promisor (Webb) 
· We will enforce the promise to avoid unjust enrichment 

· Promissory estoppel: when the promisee justifiably relies on the promise (Kirksey, Ricketts)

· Elements: 1) there has to be a promise 2) promisee was induced by the promise to take some action or forebear an act 3) the promisor would reasonably expect for the promisee to rely on the promise 
· Only applies when there is gratuitous promise, otherwise there is bargaining 

Unjust enrichment: 

· Two ways we looked at UE: 

· UE as a way to measure restitution damages for breach of contract 

· UE as a completely separate way to bring a claim when there is no breach but someone is enjoying a windfall (Cotnam, Pyette)

· Elements of UE: 

· 1) was he enriched? 

· 2) is it unjust to keep the enrichment? 

· If you are deprived of choice of giving it back (ie, someone paints your house, you can’t give back a service) it’s not unjust 

· Not unjust if you can just give back your enrichment 

· Not unjust if it was given as a gift

D. Mutual Assent = offer + acceptance
A. OFFER: a manifestation of willingness to enter into a bargain so that the other person is justified in thinking his assent is invited 

· Does not refer to the subjective hidden intent of the promisor, but if the promisee would be justified in understanding that their assent is invited ( objective theory of contracts
· We don’t care about the subjective POV of the parties, just if the offeree was justified in understanding it was an offer in accordance with the circumstances of the case (words, actions, etc) (Lucy v Zehmer)
· If it is understood to be a joke based on the circumstances/the circumstances are so ridiculous that no one would think it was real = not an offer.

· Even if there is a misunderstanding, promisee wins. It’s their POV that prevails

· Policy: people can’t depend on what is hidden/unspoken 
· Offer has to be conspicuous (clear/visible) enough (Specht) 

· Offer must be communicated to the identified offeree 

· Something is an offer if it leads you to conclude that it is the last word/final shot from that person. Would a reasonable person think this is the last shot?
· If it’s posed as a question as opposed to an affirmative statement = no offer. Will you sell this for $5? = No offer. I will buy this for $5. = Offer (Owen v Tunison)
· Opening to negotiation is not an offer
· Price quotes/estimates are not offers, not giving the last word here (Fairmont)

· Court looks for extreme certainty that there was an offer. If it seems 50/50 or that it can go either way? No offer. ( default approach is that we need a CLEAR case that an offer was made (Owen)

· Terms must be sufficiently definite/detailed 

· Offer in a goods contract must describe the goods and specify the quantity (don’t even need the price under UCC), but you can look at the context of past communications to see if the quantity was already set before the offer was made (Fairmont)
· Offer in a land contract must describe the property and the price 

· Offer in a service contract must describe the duration and the nature of the services

· An offer can include a condition: “I offer to sell you jars in the quantities described in your letter at the following prices on condition that the labor strike at our factory is settled by this Saturday.” This is OK. 

· Advertisements are usually not offers because they go out to the general public so everyone can claim it UNLESS the ad says 1) how many you have to sell and 2) who can accept the offer (Lefkowitz, Carlill v. Smoke Ball)

· Ads usually require acceptance by performance only b/c you have to claim the good/thing advertised 

· Presence of a mistake could negate justification that all you need is an assent to create a contract, especially if the mistake is significant (Elsinore Union)

· Ex: When a price is too good to be true 
· Common in sales of goods = sales forms that have to be approved by the manager/exec board of the company. Not an offer when the seller fills out the form because it is not they buyers final word. (Int. Filter v. Conroe)
B. ACCEPTANCE: the manifestation of assent to the terms of the offer where a reasonable person must think it’s the end of the deal (objective theory of contracts again). This is one of the big areas the UCC and Restatement differs
· RESTATEMENT ON ACCEPTANCE

· An acceptance must be absolute and equivocal (Wucherpfennig)

· “I am interested, Let’s talk, We are ready to proceed” = No acceptance. Implies that more communication needs to happen in the future

· If you are given a tracking number or “order received” notice = no acceptance. Whether it’s a human or machine on the other end it is just acknowledgement that you have the order (Corinthian)

· Usually silence in response to an offer is not an acceptance 

· UNLESS 
· 1) company paints street #s on your curb. They put notice on your front door, we do this service and charge $20, if you don’t want it, tape this notice to ur curb. AKA your silence means you accept. The offer is calling for your silence and they will assume you accept. Offeree knows that if you are silent they will take the benefit. Don’t have to show offeree intended to accept. 

· 2) Offeree intended for their silence to be an acceptance. Offeree has reason to understand that silence manifests an assent (Seller says “If I don’t hear from you I am going to assume that you accepted” and the buyer remains silent, intending that to be an acceptance). Do have to show the offeree intended to accept. or 
· 3) a previous dealing makes it reasonable that silence is OK (ex: subscription service that occurs monthly and if you are silent they will continue to send you the same subscription). R. 69

· Mirror image rule: Asking to agree to new or different terms is not an acceptance, must be assenting to the exact terms in the contract. Instead this is a counteroffer 

· Can be acceptance by performance or acceptance by promise 

· R. 54: Acceptance by performance (unilateral): 

· You have to COMPLETE the performance for acceptance to be valid. Can be revoked until the time its completed. 

· This creates an option contract under R. 45- the offeree has the option to walk away from the contract before they finish performance b/c there is not a promise to finish and they can’t be sued for BK because there is no promise. 

· Is this unfair for offeror? Yes, but they could have chosen to make an acceptance by promise and not performance. Acceptance by performance should be reserved for quick transactions, not long term projects. If you’re not bargaining for a promise you are not concerned with making your future more certain. 

· Notice req: No notification is necessary UNLESS 1) the offeror requests it or 2) you have reason to know that offeror has no means to learn about your performance 
· 2) the offeror would not otherwise not know of the performance within a reasonable time 

· White v. Corlies tift: company hires carpenter to do remodeling of the office. When hes in the workshop cutting wood, the company cant see that he is doing this, so he should notify them,
· Ex: Carlill v. Smoke Ball- the company would not care if you informed them that you bought the smoke ball, just that you used it and still got sick

· Tends to be for less high-stake situation. 

· Ex: When you buy food at Sonia’s, you’re not asking for a promise back, you just want your food right away

· R. 56: Acceptance by promise (bilateral):

· Notice req: You must give the offeror notice that you have accepted, unless the offeror tells you otherwise. Must exercise diligence to let the offeror know you accepted. 
· When you bargain by promise, there is usually a more substantial long term commitment 

· Ex: I promise to pay you if you promise to work for my firm for a year

· Acceptance has to be in the manner required by the offeror. If it calls for a promise it must be a promise, if it calls for a performance it must be a performance. See above for rules for each. 
· What happens if the offer is unclear on how to accept? You can choose whether to accept by performance or promise. R. 32. (Evertite)  
· When an offer invites the offeree to choose, simply starting the performance is an acceptance by performance, and this acceptance also makes the promise to complete the performance binding. R. 62 (Evertite)
· Don’t forget that the notice requirements of 54 apply now. 

· Once you begin the performance, an acceptance has happened and the offer cannot be revoked 
· This is the opposite of what happens when the offer expressly calls for acceptance by performance where the performance has to be completed, but because the offer lets you choose we change the rules 
· Termination of power of acceptance: once there is an offer, offeree has the power to accept and make the contract valid, but this power can be terminated before the acceptance happens. R. 36
· Rejection or counteroffer by offeree

· Under Restatement mirror image rule, not accepting to the exact terms of the offer (changing a term or adding a term) is a counteroffer 
· Accepting after a lapse of time is a counteroffer 

· “We are ready to go through with the deal, lets talk more” = not a rejection. Intending to take the offer under further advisement is not a rejection. R. 38

· Counteroffers are seen as rejections. R. 39

· Ex: Seller offers car for $100. Buyer offers $50. Buyer then changes her mind and says she will buy for $100. Can buyer do this? NO, counter operates as a rejection 
· Exception: Counteroffer specifically says that it is a counter and NOT a rejection. Ex: Seller offers car for $100. Buyer says: “I will think about your offer but I would definitely buy it for $50.” ( Specifically alluding that this is not a rejection

· Lapse of time: offer lapses when the offeree fails to accept within the time specified or, if no time is specified, within reasonable time. R. 41. 

· What is reasonable depends on the context. Ex: stocks are very volatile, so if 6 months pass and you have not accepted an offer for a stock, it can be assumed that reasonable time has passed 

· If there is a specified time (ex: 1 hour, 1 day, 1 week, etc) and you accept after the time lapsed, it is now a counteroffer

· Revocation by the offeror

· Most common way power to accept is terminated 

· Occurs if the offeror says or does anything to cast doubt that the offer still stands. If the offeror makes things fuzzy, this is enough for a revocation. The contract has to be clear and definitive. (Hoover: “IDK if we are ready. We have not yet decided, we might not want to go through with it” = revocation. Casts some doubt, and this is enough)

· Can be via direct or indirect communication. 
· Direct: Direct manifestation of intent from offeree that they do not want to enter into the contract. R. 42 

· Indirect: offeror takes action that is inconsistent with their intention to enter into the contract and the offeree gets reliable information of this. R. 43.

· Ex: Dodds: D/offeror left offer open until 9 AM Friday. P/offeree had intention to accept but he waited because he thought he had time until he learns from his agent that D may have already sold property to someone else. = Indirect revocation
· An offeror may revoke its offer anytime before its accepted, UNLESS it is an option contract. These cannot be revoked before acceptance.
· The offeror has to wait while offeree makes up their mind and you cannot revoke before acceptance. 

· Types of option contracts: 

· Offeror promises not to revoke and this promise has consideration. R. 87(1) 

· Ex: I will leave the offer open till 9 AM if you give me $5. Giving $5 is consideration so the promise to leave open is binding

· Offeror promises not to revoke and the promise has NO consideration, but the offeree foreseeably relies on the promise. Offeror should reasonably expect to induce action or forbearance that is substantial in character. R. 87(2).
· Ex: Offer is made w/ the promise to hold it open. No consideration but offeree goes to the bank, gets a loan, etc.
· Ex: Dodds- not applicable b/c offeree just waiting to accept is not enough reliance. Reliance in the form of delay is not enough

· Ex: Drennan v. Star Paving: General contractor gets bids for project from subcontractor. GC has to wait to see if they got the bid before accepting, but in the meantime SC cannot back out because GC would have reasonably relied on the promise by using SC’s bids to calculate the numbers for their own general bid

· An offer specifies that you must accept by performance (unilateral contract) and then offeree starts performance, to accept you have to perform the whole thing but it creates an OC and the offeree has to give you the chance to complete the performance. R. 45. 
· Offeree can choose to walk away once they have begun to perform, but offeror cannot revoke once the performance has started.  

· Ex: I promise you $ if you walk across the bridge ( once offeree starts walking across the bridge, offeror cannot back out 5 min before he gets to the end of the bridge. But offeree can choose to stop walking across halfway through. 
· 2-205 ADD THIS IN- firm offer by a merchant is irrevocable
· Difference b/w option contract and promissory estoppel: 

· OC has to be reliance that is SUBSTANTIAL, PE does not have to be substantial 

· OC is when there is bargaining, PE is applicable only to gratuitous promises 

· Death or incapacity of either party
· UCC ON ACCEPTANCE:  

· 2-206: Shipment of goods alone is enough acceptance for a sale of goods 
· Shipment of any items is acceptance, even if its non-conforming with the offer, UNLESS you give specific notice that your non-conforming shipment is just an accommodation and not an acceptance (Corinthian- seller sent 50 vials at a lower price instead of the ordered 1,000 but they specified that it was an accommodation and the rest would have to be purchased at the higher price)

· 2-207: 
· (1) a definite and seasonable acceptance OR a written confirmation which changes or adds to the terms is still an effective acceptance UNLESS there is no expression of acceptance or the acceptance is conditional on the other side assenting to the new/different terms   
· If its conditional on the other side assenting = counteroffer 

· Ex: “I need to hear back from you on these new terms” (C. Itoh v Jordan- to evoke the UNLESS provision it has to be VERY clear)
· Written confirmation: when ppl create a contract verbally and then one party sends a written document confirming the agreement 

· Even though we may already have had an offer + acceptance verbally, if there is a written confirmation THIS is the new acceptance. (Step Saver v Wyse) 
· (2) If there is a contract under (1), (2) tells you whether the added terms are included in the contact.

· BETWEEN MERCHANTS: the added terms are included in the contract UNLESS 

· 1) the offer stated to the contrary OR
· 2) the added terms materially alter the contract OR 

· Main approach: Do the terms result in hardship AND surprise?  

· Surprise: is it uncommon for this term to be included? 

· Hardship: Didn’t define it too much, just generic hardship 
· Alternative approach: do the terms substantially alter the distribution of risk? (kind of the same as surprise) 

· 3) offeror objects to the added terms within a reasonable time 
· BETWEEN NON MERCHANTS: the added terms become a proposal for addition to the contracts that require assent separately ( offeree must agree 
· MERCHANT = in the business of buying/selling the good in question 

· HOW TO DEAL WITH DIFFERENT TERMS: 

· 1) Knockout rule: discrepant terms are eliminated and the gaps are filled with UCC (majority approach) 

· Common gap filling provisions: price terms, output and requirement contracts, delivery terms. 

· NOT gap fillers: arbitration clause. 

· 2) Stick with only the terms that are in the offer. Anything different is out. (leading minority approach)

· 3) Treat different terms the same as added terms. (2) applies the same for added and different terms. (CA approach)
· (3) If there is not a contract under 1 or 2, there may be a contract based on the parties conduct and 3 tells you if there is a contract and what the terms are

· If there is no acceptance under 1 but the parties perform in a way that recognizes the existence of a contract, there is a contract. And in such a case the terms are those that are common between the offer and acceptance and any gaps can be filled with UCC gap filling provisions. 
· WARRANTIES: a promise about the state of the goods. Two kinds: 

· 1) EXPRESS WARRANTIES: Literally stated in the contract. 

· 2-13: Express warranties are created as follows: 

· a) Any statement of fact about the goods 

· b) Any description of the goods that describes its characteristics (size, color, etc)

· c) Any sample of the good (ice cream samples—if you buy the pint it should be the same ice cream as the sample) 

· 2) IMPLIED WARRANTIES: not explicitly in the contract but the law will read them in. 

· 2-314: Implied warranty of merchantability- when a good is sold by a merchant, there is a warranty that the good is fit for the ordinary purposes for which the goods are used 

· Buying a car from a car dealer has this warranty, but buying a car off FB marketplace does not 

· 2-315: Implied warranty of fitness for a particular purpose- If a seller knows that the buyer is buying the good for a particular purpose and is relying on the seller to get the right good. 

· Gap filling provision

· NOTES: 

· Warranties are a synonym for promise—exist anytime under the UCC. But implied are more gap fillng 

Ways to not have a contract that takes you to (3): 

· Not seasonable and definite 

· UNLESS clause of (1): acceptance is conditional on the assent of the other side/demanding assent back 

· How do we know an acceptance has been effective? 

· WHEN does an acceptance become effective?

· Mailbox rule: an acceptance is effective on dispatch. R. 63.
· Offers, rejections, and revocations are effective only on receipt, acceptances are the exception to that norm 

· Dispatch = be out of your possession and control 
· Ex: US Life v Wilson (life insurance case): Wilson dispatched the check from his bank and at that point it was out of his possession b/c he couldn’t pull it back and it was beyond his control. 

· If it’s not feasible for the acceptance to be stopped, it is out of your possession and control 

· You can be estopped from using the MR if you reject the offer after dispatching the acceptance and the offeree relies on the rejection before receiving the acceptance ( offeree cannot go back and claim the benefit of the MR 

· Only applies when you are accepting in a proper manner (see below)

· Offer requests a manner to accept and you do this 

· Offer suggests and you do the suggested 

· Offer says nothing and you do something reasonable 

· HOW does an acceptance become effective? 

· Acceptance must be communicated in the manner invited or required by the offer. R. 50, R. 60.

· Three situations that may arise: 

· An offer requires a manner to accept: you MUST do what is required or the acceptance does not count. MR can apply if you do what is required. 
· Ex: If it requests acceptance by email, you must email. 

· An offer suggest a manner to accept: you may do what they suggest, but it is also OK if you do something that they don’t suggest but is still reasonable. MR can apply if you do what is suggested (if you do the reasonable but not suggested manner, does not apply)
· Ex: It suggest to accept by email, but you call them instead = still reasonable. If you send a message in a bottle = not reasonable 

· Something is reasonable when it’s the same way the offeror communicated with you or communication that is customary. R. 65. 

· If something is UNreasonable but eventually its received (ex: message in a bottle), it is a counteroffer
· An offer says nothing about how to accept: accept in a way that is reasonable. See R. 65 for what is reasonable. 
· WHAT are the contents of an effective acceptance? THIS IS THE BIGGEST DIFFERENCE B/W UCC AND RESATEMENT
	RESTATEMENT (service contracts)
	UCC (sale of goods)

	Mirror image rule: acceptance must be the exact mirror image of what was offered. If it is anything other than this it’s a counteroffer. But then if the parties perform on the counteroffer, the contract has been formed. 

Ex: Painter offers to paint a house for $500. Homeowner says I will pay $499. = NOT an acceptance but a COUNTER. But then painter says nothing and paints the house = contract formed. A performance is a valid acceptance of a counter 
	Battle of the forms: 2-207- you do NOT need the mirror image of the offer
(1) A definite and seasonable acceptance or written confirmation sent within a reasonable time is an acceptance even if there are new terms or added terms, UNLESS the acceptance is explicitly made condition on the assent of the new/added terms 

(2) The added terms are considered proposals for addition to the contract. Between merchants  the added terms are automatically considered part of the contract UNLESS the offer explicitly limits the acceptance to the added terms, the added terms materially alter the contract, or express objection to the added terms has already happened. 

(3) If no acceptance under (1) + (2), (3) tells you that if a buyer performs there is still a contract, but what is in the terms of the contract is only what is common to the forms


Summary of an offer: an offer expresses commitment (based on objectively apparent circumstances and the language used), communicated to an identified offeree, with certain and definite terms.
· The other person must be justified in understanding that their YES is the final assent that will create the contract. How do we know they might be justified?
· Language used: I will sell you (affirmative) vs. Will you sell to me? (question) 
· Lack or presence of detail. The more detailed, the better 
· Sale of goods: price quote is not enough, need to specify the quantity and describe the good.
· Sale of land: Describes the property and price

· Service contract: describes the duration and nature of the service 

· The context in which the statements were made. Maybe the quantity can be filled in with an earlier letter. 
· Advertisements are usually not offers UNLESS they say how many items available and who can claim the offer

· Mistakes may not be offers

Case Chart: 

	Name
	Facts
	Key takeaways 

	Hawkins v. McGee
	Hairy hand case
	- Was there a promise? Yes. Dr. said hand would be 100% and it would be reasonable for child to think a commitment was made

- Damages should be expectancy damages– the difference b/w the hairy hand and what he was promised (100% hand), pain and suffering do not account for this. 

	Sullivan v. O’Connor
	Botched nose job
	- Court was reluctant to use expectancy damages (the norm) b/c they were not totally convinced it was a real promise since it was medical so they used reliance damages

	US Naval Institute v. Charter Communications
	Tom Clancy book—D made $725k from early paperback sale 
	- Could P recover the entire $725? Probably not, the idea is to compensate what P lost, and that amount is technically what D gained. But could maybe recover all under unjust enrichment 

	Morris v Sparrow
	Cowboy case—P was promised horse after breaking it in
	- Specific performance: turn over the horse 
- No damages because it was something of unique value, horse was not just a financial loss 

	Hamer v. Sidway
	Uncle promises nephew to quit drinking and smoking for $5k
	- Contract requires consideration
- Uncle argues there was no consideration b/c nephew was benefitting from the promise, but consideration does not require there to be a benefit or detriment 

- Test for consideration is a bargained for exchange which was met here. Nephew gave up what Uncle wanted. 

	Dyer v National By-Products
	P agreed to NOT sue his employer in exchange for D’s promise of lifetime employment, but P’s suit would have been invalid anyways 
	- Was P’s promise to not bring a claim that was invalid enough consideration? Yes, he thought in good faith that his claim was valid 

- One of the exceptions to when surrendering an invalid claim can still be consideration is when the surrendering party in good faith thought he had a valid claim 
- An invalid claim may be valid for consideration, even for something as substantial as a promise for lifetime employment (peppercorn theory) 

	Feinberg 
	P worked for D for 40 yrs, was promised $200/month in retirement. P quit 1.5 yrs later and got retirement payments, eventually payments stopped coming
	- No consideration for past performances. The $ was just money in recognition of her past service.
- Can’t have worked for 40 years in exchange for the retirement $ if the 40 years work had already passed once the promise was made 

- She didn’t have to do anything additional to get the pension, her performance of working an extra 1.5 years was NOT in return for the $ 

- Motive is to thank her for prior work, not asking anything of her to move forward with a deal  

- Can make a really strong argument that there would be promissory estoppel 

	Mills v Wyman
	P took care of D’s dying son. D promised to pay the expenses but never did. 
	- D did not owe the $ b/c there was no consideration. P took care of the son and THEN the father made the promise. 

- Similar to Feinberg where the promise happened after the work had occurred 

- Could it be enforced b/c it’s a promise to pay an old debt? No, the original debt has to be binding and it never was here. 

	Webb v. McGowin
	P was cleaning 2nd floor of lumber mill, wood was going to fall and hit D but P saved him
	- no consideration (same past performance/timing issue as Feinberg and Wyman), but it is enforceable as a promise made in recognition of a benefit previously received by the promisor. Here the benefit was his life. 

	Kirksey
	Widow moves across the country with her children after bro in law tells her
	- Ds promise to give her a home is not binding because it was a gift, specifically a conditional gratuitous promise (giving someone a gift that is conditioned on them doing something -> Williston’s tramp)

- Would be promissory estoppel but this doctrine did not exist at the time

	Strong v Sheffield
	P’s husband owed D (uncle) money. D made P promise to pay husband’s death by promising he will not collect the $ now. Uncle sues niece for $ 2 yrs later 
	- Promising to not deposit note in the bank is an illusory promise, uncle does not specify how long he will hold it for. Instead he has complete discretion so there is no real commitment 
- If Uncle said: I will wait 1 year, 1 week, 1 day, etc before cashing in the note this would not be an illusory promise b/c uncle would not have complete and total discretion 

- promise to hold note indefinitely is illusory 

	Mattei v. Hopper 
	P promises to buy property on condition that he is satisfied with the leases he finds. D (seller) backs out before this happens
	- Is it illusory? No, promises subject to a condition of satisfaction are not illusory. P did not have unrestricted discretion to walk away if he wanted, still making the commitment to buy if he is satisfied with leases 
- Promises subject to condition of satisfaction can be interpreted via the GF standard or RP standard, but either way not illusory 

	Structural Polymer Group v. Zoltek
	D agrees to supply all of P’s carbon fiber needs at market price for 10 yrs. D did not supply for 2 of the years, P sued. 
	- Example of a requirements contract -> NOT an illusory promise
- P is promising to buy everything that they require from D for 10 years

- Was sufficient consideration to form a contract b/c D did not have total discretion to sell whenever they wanted to. “I will buy what I require” is not illusory, there is still a commitment 

	Wood v Lucy
	Lucy was a famous designer, entered into contract with W to exclusively market her clothes in exchange for ½ profits
	- YES consideration. Even though not explicit in the language, it can be read into the agreement that he made a promise to exercise reasonable efforts to try and sell the goods 
- Ex of a case where something is not explicit but courts can read commercial/business practices into it 

	Ricketts v Scothorn
	Grandfather gave granddaughter money to quit her job so she wouldn’t have to work. She quit her job but later Gramps executor would not pay up
	- No consideration b/c it was a gift, but still enforceable due to promissory estoppel 

- Granddaughter relied on the promise of $ and quit her job, and it would be reasonable for Gramps to expect this to happen because he literally said here is $ so you don’t have to work anymore 

- What if in reliance to the promise she bought a car? Not enforceable, gramps would not expect this 

	Barnes v Yahoo
	P’s ex-bf posts nude pics of her on yahoo. Yahoo has a strict policy against this, Yahoo agent promises to take them down but never does
	- Can P claim promissory estoppel? Maybe 

- 1) was there a promise? Yes 2) Did it induce an act/forbearance? Maybe, while she was waiting for D to act on their promise she forebore her right to get an atty, sue the ex, etc. 3) Could Yahoo have reasonably expected this? Maybe



	Cotnam v. Wisdom
	P was injured in a streetcar accident, Dr. performs surgery on him while he was unconscious but P still dies. Dr tries to enforce promise to pay for services
	- Ex of a quasi contract: 
- Just an invention, not a real thing

- quasi = not a real contract. Here there was no contract b/c they guy was unconscious 

- Was P unjustly enriched? 1) enriched- can argue that he was b/c he got a free surgery, can argue that no b/c he died 2) unjust- not a gift b/c Dr was doing his job, the fact that he is a professional suggests there is an expectation of payment  

- Can say P was not losing a choice here, this was a lifesaving operation so we can assume there was no choice 



	Callano v. Oakwood
	O sells house to P, P gets trees from C w/out O’s knowledge but P dies before he can pay for them. O sells lot to someone else and C sues them to recover from unjust enrichment of the trees
	- Can C recover from unjust enrichment? 
- Was he enriched? Yes, house is prettier, now is worth more $ b/c its landscaped 

- Was it unjust? Assuming that trees can’t be taken out, then no. It was a service that he had no choice in and can’t be given back.

	Pyeatte v. Pyeatte
	Husband and wife agreed that she would work to put him through law school and then he would put her through grad school. But then he divorces her
	- Can she sue for unjust enrichment? 

- Was he enriched? Yes, hes a lawyer no 

- Was it unjust? Can argue that no b/c it was a gift b/w family members, but court says yes because it looked like a transaction (less of a family thing, more of a biz deal), but court did not make it super clear

	Lucy v. Zehmer
	D sells land to P at a bar when they are drinking, contract is made on the bar tap, P tries to enforce the sale and D claims it was a joke 
	- Was there a contract? Yes

- Consideration: exchange $ for land 

- Mutual assent: P was justified in thinking it was an offer: they talked for 40 min, edited the language, P took the offer and D did not object to it

- Objective theory of contracts: we don’t care that promisor thought he was joking, it is enough that promisee was justified in thinking his assent was invited 

- would not be a PE case b/c there was consideration

	Specht v. Netscape
	P downloads software from D website, download button was on the same page as the license agreement, but could only be reached if you scrolled down a lot and clicked on multiple links. P sued but D claimed the license agreement contained a valid arbitration clause
	- Court concluded that the license agreement w/ the arbitration clause was not clearly visible enough to be an offer, so no binding contract. P clicking download was not enough to assent to the offer. 
- If the agreement was clear and P simply failed to read it, there is a binding contract. You have a duty to read it. 

	Lamps Plus v. Varela
	Employee tried to sue employer in class action, but employment contract was ambiguous on whether employer could bring case to arbitration or not. Lamps argues that they can’t arbitrate, Varela argues that they can
	- Usually ambiguity in a contract is interpreted against the drafter. Why? Fairness, if the drafter wrote something ambiguous, that’s their fault. So Varela would win under this rule and he would be allowed to arbitrate
- BUT court applied the FAA, which said you cannot arbitrate if its not explicit in the contract, so Lamps wins. 

- Still main takeaway is that ambiguity is interpreted against the drafter 

	Owen v. Tunison
	BK for the sale of land
	- To analyze whether there was an offer go through each communication until you find the offer 
- If its doubtful at all, courts will say NO offer. It has to be clear. 
- Questions are not offers, should be affirmative. Will you sell me this for $6k? = no offer, just opening to negotiation. I will buy this for $6k = offer. Clear and definitive 

	Fairmont
	BK for selling jars (UCC) 
	- Price quotes are usually not an offer to sell, they only open the door for the buyer to have the last word 

- Offers for goods must specify the quantity, and you can look to the context of the offer to see if the quantity was already specified previously   

	Lefkowitz v. Minneapolis Surplus Store
	Store advertised coats for $1—first come first serve.
	- Ads are usually not valid offers but here it is b/c it says 1) how many you have to sell (they have 2 coats) and 2) who can accept the offer (first come fist serve) 

- When P showed up to claim the coat, store said that the offer can only be accepted by women. But this rule is not applicable because it was not made clear in the OG ad. You can’t make up a rule once the offer is accepted. 

	Elsinore Union v. Kastorff
	School district called for bids to build a new school, K submitted a bid and was selected, but he miscalculated the amount. He told the school and asked to be released from his bid but they declined. K now wants to rescind the contract. 
	- Presence of a mistake can be relevant in two ways: 1) was there an offer? The other side may not be justified in concluding there was an offer if the mistake is so outrageous 2) if there was a valid contract, can it be rescinded? 

- Contract was no enforceable because it was a close call, courts want a clear definitive answer

	Wucherpfennig v. Dooley
	Donald was interested in purchasing land from his sister Elizabeth who had just inherited it from their mom’s passing
	- Offer from E was clear when she included the price ($200/acre) and described the property

- D’s atty says: “I am interested.” No acceptance, at most this means “we can talk more.” A RP would not think this is the end of the deal 

- D’s atty later says: “We are ready to proceed, Donald has made arrangements. LMK the exact $ amount.” And then adds a new term for her to sign. No acceptance, not the mirror image and still the language implies that more is coming in the future 

- Elizabeth backed out before there ever was an acceptance, valid revocation. No contract. 

	Int. Filter v Conroe
	Sale of home office equipment with a sales form that had to be approved by manager before being acceptance 
	- A form that has to be approved by exec is not an offer b/c it’s not the company’s final word, still preliminary negotiations 

- Ex of an acceptance by promise that does require notice to the offeror


S
Rule Chart:

	Number
	Name
	Rule

	R. §1
	Definition of a contract
	A contract is a promise recognized as enforceable by the law that there is remedy for when breached 

	R. §2
	Definition of a promise
	Showing your intent that you will act a certain way or refrain to act a certain way, justifying the fact that the promisee will think a commitment has been made

	R. §3
	Definition of agreement and bargain
	Agreement = manifestation of mutual assent 

Bargain = an agreement to exchange what each side wants (can be promise for promise, performance for performance, or promise for performance) 

	R. §4
	How a promise is made
	Promise may come from words (oral or written), conduct, or other surrounding circumstances

	R. §17 
	Formation of a contract
	Contract is a bargain that requires 1) consideration and 2) mutual assent

	R. §24
	Definition of an offer
	A manifestation of willingness to enter in the bargain so that the other person is justified in understanding it is an offer/justified in thinking his assent is invited. Are looking for language to justify that all the other side would have to do is say “YES” and there is a contract.

	R. §26
	Preliminary negotiations
	Not an offer if it is reasonable to conclude that they are just opening it up for negotiations and that offer does not intent to conclude the bargaining process

	R. §36
	Ways to terminate the power of acceptance
	1) rejection or counteroffer by the offeree 

2) lapse of time 

3) revocation by the offeree 

4) death or incapacity of either party 

	R. §50
	Definition of acceptance
	A manifestation of assent to the terms of the offer. Can be acceptance by promise or by performance.

	R. §56
	Acceptance by performance
	It essential to notify the offeror of your acceptance, unless explicitly stated otherwise 

	R. §60
	
	

	R. §71
	Definition of consideration
	Consideration = bargained for exchange 

	R. §73
	Pre-existing duty rule
	The promise to perform or the performance of something you were already obligated to do is not consideration. But once the pre-existing duty is discharged the rule does not apply.

	R. §74
	Settlement of invalid claims
	Surrendering a claim that is invalid is NOT consideration UNLESS: 1) the claim is doubtful based on uncertainty of the facts or law (objective standard) or 2) surrendering party in good faith believes the claim is valid (subjective standard)

	R. §77
	Illusory promises
	Not consideration b/c the promisor has complete discretion to choose what to do. Just b/c a promise is subject to a condition does not make it illusory 

	R. §79
	Adequacy of consideration
	Once consideration is met there are no additional requirements—does not matter if there is a gain to the promisor/detriment to the promisee, if it’s a peppercorn exchange, or if there is mutuality of obligation 

	R. §81
	Consideration as motive
	Motive is key to consideration, but its OK if the bargain is not the only motive for making the promise 

	R. §82
	Promise to pay old debts
	Is an enforceable contract even without consideration if the underlying debt was a binding promise 

	R. §86
	Promise for a benefit received
	A promise made in recognition of a benefit previously received by promisor is enforceable even without consideration (many US jdxs do not use this) 

	R. §90
	Promissory estoppel 
	A contract without consideration is still enforceable if 1) promise induced an action or forbearance from the promisee 2) promisor could have reasonably expected that the promise would induce action/forbearance  

	R. §206
	Interpretation against drafter
	When a contract/term is ambiguous, the meaning that operates against the drafter is preferred 

	R. §211
	Standardized agreements
	In standardized consumer contracts that we all enter in to, you can’t sneak something crazy in that people wouldn’t agree to

	R. §228
	Condition of satisfaction
	If it’s practical, use the RP standard to measure conditions of satisfaction. This is the preferred method but you can also use GF standard. Either way you do it, these are NOT illusory promises. 

	R. §344
	Purpose of remedies
	Serve to protect different interests of the promisee: 1) expectation 2) reliance and 3) restitution 

	R. §349
	Damages based on reliance
	Includes $ spent preparing for the performance of the promise

	R. §359
	Adequacy of damages
	When damages are adequate ($ puts P back to where he was before breach), award those. When they are not, specific performance 


II. DEFENSES TO THE ENFORCEMENT OF A CONTRACT 

Outline for defenses: 

1. Statute of frauds (Ch. 3)
2. Capacity: Status of the parties (Ch. 4)

a. Minors 

b. Mental illness

c. Intoxication
3. Bad behavior (Ch. 4) 
a. Duress 

b. Mistake

c. Undue Influence 

d. Concealment and Misrepresentation

4. CH 9

A. STATUTE OF FRAUDS

· Makes certain contracts enforceable only if they are in writing 
· ISSUE #1: What types of contracts are subject to SOF defense?

· R. 110: Types of contracts subject to SOF (MISSD$): 
· 1) Marriage contracts 

· 2) Suretyship contracts 

· K where one person promises to pay another person’s debt 

· Ex: Strong v Sheffield- wife promised uncle that she would pay off her husband’s debt 

· 3) Contracts for the interest in land
· Any sale of land case, can be temporal interest
· As long as it is a conveyance that lasts more than a year 

· Ex: want to buy a house, a lot, a condominium, etc. 

· 4) Service contracts that can’t be performed within one year of the date they were created 

· Applies only if at the time K was formed there is no possible way to complete performance of the contract within the year

· Timing starts at the time the contract was made, NOT when the service starts

· Ex: Gold agrees to be a contracts professor for 2 years. SOF does apply. There is NO way that he can complete performance within the year. 

· Ex: Gold agrees to be a contracts professor for the rest of his life? SOF does NOT apply. There could be a logical way he completes performance w/in a year if he gets struck by lightning tomorrow. 
· Ex: Gold agrees to be a contracts professor for 10 months, but he doesn’t start until 4 months from now. SOF does NOT apply. Timing starts when the K is created, so he won’t be able to complete performance for 14 months. 

· 5) Contracts on behalf of an estate to perform a duty of the deceased 

· 6) UCC contract for $500 or more (sale of goods) 

· Any other contract can be verbal, the above contracts MUST be written or else are unenforceable. 

· A verbal K may provide a proof problem later for K formation, but you can still make them

· ISSUE #2: If it is a contract subject to SOF, how is the SOF defense satisfied? 

· Evidence necessary to satisfy SOF defense: 

· Writing

· Restatement: Writing must be signed by the person whom enforcement is against (Def) and must include: the parties, subject matter, consideration from both sides, and other important terms  
· UCC: Writing must be signed by the person whom enforcement is against (Def) and must include: description of goods and quantity of the sale 
· Both description of goods and quantity must be on writing. If one or the other is agreed to verbally but then not in writing, it does not satisfy SOF defense

· Performance- for some cases, partial or complete performance of the contract can satisfy SOF even if the contract was not in writing 
· Partial performance of land contract (#3)

· For partial performance to be sufficient the buyer of land has to 1) make a partial payment and 2) take possession of the land in some way 

· Ex: Buyer orally agrees to buy land from Seller for $100,000. Buyer gives Seller a down payment of $50,000. Is SOF satisfied? NO. He made a partial payment but did not take possession of the land.  

· Partial performance of a sales contracts (#6) 
· Ex: Manufacturer orally agrees to sell Buyer a carload of T‑shirts for $10,000. She ships half a carload, which Buyer accepts. Is SOF satisfied? YES. 

· Complete performance of service contract (#4)

· Ex: Loyola orally promises Gold, “we will pay you $5,000 per year for two years of lectures.” Gold works one year. Is SOF satisfied? NO. For a service contract it must be a full performance

B. CAPACITY AKA STATUS OF THE PARTIES 
1) Minors
· Infancy doctrine—contracts entered into by minors are voidable. R. 14. 

· Bright line rule: You lack capacity to enter into a contract if you are not 18 yo. 

· NOT the usually objective approach to contracts but a subjective one—does not matter if the child looks like an adult and acts like an adult. 
· Exception: When minors enter into contracts dealing with “necessities” aka food, shelter, etc. 

· Ex: Dougless v. Pfluger- minor in Hawaii signed an employment contract that. Under HI law there is an exception for employment contracts, but for most other states you must assess the facts to see what makes the contract a necessity. 

· What could make a job a necessity- is the minor emancipated? Do they need to support themselves? 

· Limits on this defense: if a minor enters the contract before they turn 18 and then reach the age of majority

· OG contract stands and the defense is waived if: 

· The now-adult fails to say anything to disaffirm the OG contract and create a new one

· The now-adult says or does anything to show that he affirms the OG contract

· When a minor lacks capacity, parties must make restitution 
· Ex: if a minor buys a sports car, making restitution would mean that he gives the car back and the seller gives him back the $ 

· If the minor totals the car, does seller still have to give back $? Most cts say yes ( “he who delas with minors does so at their own peril”

2) Mental Illness 

· Ppl w/ mental illnesses have a capacity defense. R. 15  
· Applies when: 

· 15(1)(a): Cognitive problem- party is unable to understand the nature and consequences of the contract 

· Applies to pretty serious mental illnesses b/c you are not understanding what is going on 

· No requirements that the other party is aware of your illness 

· 15(1)(b): Judgment problem- party is unable to act reasonably in relation to the contract AND the other side is aware of it or has to reason to be aware of it 

· Less severe illnesses, it’s not as bad as saying you don’t understand the nature and consequences of the K, but it you have a judgment problem and can’t reason correctly 

· DOES have a requirement of the other party being aware of the condition

· Ex: Ortelere v Teacher’s Retirement Board- Mrs. O had thousands of dollars in her retirement acct and made the irrevocable decision to take the max monthly benefits before she died, leaving the husband w/ no benefits when she died even though there was still lots of $ left in her acct. Husband sues for lack of capacity and wins. 
· Mental illness may not be severe enough for (a), but definitely provable under (b) and she could prove that D knew about her illness b/c she retired specifically due to her illness and the board knew that  
3) Intoxication
· Intoxicated ppl have a capacity defense. R. 16

· Applies when: 

· 16(a): cognitive problem- unable to understand the nature and consequences of the contract 

· 16(b): judgment problem- unable to act reasonably in relation to contract 

· Same as mental illness EXCEPT the other side has to know or have reason to know  

C. BAD BEHAVIOR 

1) Duress 

· Two types of duress: 

· Physical duress: if someone is physically compelled to enter into a contract. R. 174

· Easy to spot and very rare- gun to the head situation

· Non-physical/Economic duress: must be an improper threat by the other party that leaves the victim with no reasonable alternatives. R. 175

· More nuanced and harder to spot since almost every K has some form of economic pressure

· Elements: 

· Improper/wrongful threat. R. 176
· What is threatened is a crime or tort
· What is threatened is criminal prosecution 

· What is threatened is the use of civil process and the threat is in bad faith

· Ex: I will sue you! But you have no grounds for a suit 

· Threat is a breach of the duty of good faith and fair dealing 

· Ex: Alaska Packers- P signed an employment contract to work on D’s fishing boat. They sailed to Alaska and when they got there they demanded a raise. 
· Breach of duty of good faith—workers had no basis to not perform the contract once they got to Alaska

· Seemed like workers had the plan to go against the contract from the start b/c they had no explanation to demand more pay 

· The exchange is not on fair terms and: 

· The threat would harm the victim and not benefit the party making the threat at all

· Ex: Sign the contract or I will tell everyone about your affair 

· There were prior unfair dealings which increases the effectiveness of the threat at issue 

· What is threatened is an illegitimate use of power

· Ex: Gas company has a monopoly and they charge an unfair price and I use my monopoly power to increase the price 
· Left victim with no reasonable alternative

· Ex: Alaska Packers- workers left the company with no reasonable alternatives b/c it was already too late to sail back to SF and recruit new workers 

· Ex: Watkins v. Carrig- P agreed to dig a cellar for D but did not investigate the cite before making the contract. Unknown to both parties there was a huge rock underground that made the job more difficult and expensive. P threatened to not perform if he was not paid more. 

· No reasonable alternative? Prob not, the “victim” could have chosen to just forego the contract and hire someone else  

· Ex: Austin v. Loral- Loral had a contract with the US Navy to build radars during Vietnam War and Austin was one of their subcontractors. A told L that they wanted to get paid more for their contract and sued L when they didn’t pay the increased price. Ct held there was duress from A.

· L had no reasonable alternative—could not just forego the contract b/c they had a contract with the government to fulfill so they were under tremendous pressure to fulfill it. They also tried to get the materials from someone else but none would come on time.  

· Connection b/w duress and unjust enrichment: duress is the reason an enrichment is unjust
· No limits to duress under UCC, same rules for both service K and sale of goods K 

2) Mistake 

· Can come from both sides (bilateral mistake R. 152) or one side (unilateral mistake R. 153) 
· Elements for mutual/bilateral mistake. R. 152: 

· (1) Both parties are mistaken as to a basic assumption on which the K was made 

· (2) Mistake has a material effect on the K—it changes the value of the exchange significantly 

· Typically a mistake on the price (ie selling a Van Gogh painting for far less than what it’s worth) is not grounds for mistake, unless the mistake of the value is VERY significant 

· (3) The parties did not assume the risk of mistake under R. 154

· You assume the risk when you are aware at the time the K was made that you had limited knowledge about the facts but you decided to make the K anyways. You are not making a mistake, just gambling and rolling the dice and hoping it works out. 

· Ex: You are an art dealer and enter a K to sell a painting that you think is real but you have doubts about its authenticity and you don’t investigate it further. If it ends up actually being fake you can’t claim mistake b/c you assume the risk

· Ex: Watkins- K to dig a hole and you don’t investigate that there were lots of rocks to make performance much harder, you arguably bore the risk of mistake by not checking

· Elements for unilateral mistake. R. 153 (same elements as bilateral but with one more): 
· (1) only one party is mistaken as to a basic assumption on which the K was made
· (2) mistake has a material effect on the K 

· (3) The party did not assume the risk of mistake under R. 154 

· (4) the other party knew or should have known of the mistake OR the effect of the mistake makes the K unconscionable 

· Ex: Seller takes what he thinks is just a pretty stone to a jeweler for appraisal. The jeweler tells him it is worthless. Buyer, who happens to overhear the discussion, looks at the item and realizes it is a $10,000 diamond. He offers Seller $1 and Seller agrees. Seller can claim mistake defense. 

· Ex: Watkins- not a strong duress argument, but arguably the mistake from both sides could void the original agreement. Mistake is that both parties assumed the ground would be easy to excavate. 
· Other places we see mistake: 

· Formation of contract- was it too good to be true? 

· Getting out of a pre-existing duty problem 
3) Undue Influence 

· The use of unfair persuasion or a position of power to induce someone to signing a K.

· Unfair persuasion of a party who is under domination/power of the person exercising the persuasion 

· Ex: Odirizzi v. Bloomfield- teacher arrested for homosexual activities, principal and superintended showed up at his home and said if he didn’t resign they would publicize his grounds for being fired. He resigns but when crim charges are dropped later he sues to rescind his agreement to resign on the basis of UI and wins.

· Factors that point to UI (and as seen in Odirizzi): 

· Discussion of the transaction at an unusual or inappropriate time 

· Agreement happens in an unusual place (at teacher’s home)

· An insistent demand that the agreement happens at once (had to resign ASAP or they would out him)

· Emphasis on untoward consequences (if you don’t sign we will call the paper and out you)

· Use of multiple persuaders (both principal and superintendent showed up)

· Absence of 3rd party advisors (teacher was by themselves)

· Statement that they can’t consult w/ outside parties  
· Ex facts: 

· Woke him up on the middle of the night 

· He’s in his PJs 

· Told him he had to respond now

· Just look for facts or circumstances that indicate that someone is being sketchy

4) Concealment and Misrepresentation 

· Misrepresentation that induces assent is a defense when it is fraudulent or material and the other side is justified in relying upon the misrepresentation. R. 164
· Misrepresentation = a statement that is not factual. R. 159

· Two types of misrepresentation. R. 164. 

· 1) Fraudulent misrepresentation – someone is blatantly lying, they know that what they are saying is untrue. R. 162

· Does not matter if what they are lying about is big or small, even if it’s a small lie there is a defense under fraudulent misrepresentation

· 2) Material misrepresentation—not someone who is knowingly lying, but the misrepresentation is something so important that it would likely lead the other side to assent. R. 162

· Ex: Swinton- D sells house to P that is infested w/ termites and does not tell P, but this is not misrepresentation b/c he didn’t lie about it (not fraudulent) and arguably its not important enough to the contract to be material. We would want to know if having termites would have stopped P from buying house. 

· When is the other side justified in relying on it? 

· If the statement is an opinion, reliance is NOT justified. R. 168-169.
· Ex: “this is a great house, you’re going to love it!” 

· UNLESS (R. 169): 

· The opinion is b/w parties of trust and confidence so that the other side is reasonably relying on the opinion 

· The person who is giving the opinion has a special skill or judgment in the subject matter 

· The person who hears the opinion is particularly susceptible to misrepresentation of the kind at issue

· Ex: Vokes v. Murray- dance instructors tells Mrs. Vokes that she is a great dancer and in reliance on this opinion she spends $200,000+ on dance lessons. 

· Arguably all three exceptions apply: trusting relationship b/w teacher and student, teacher is skilled in that particular subject matter (dance), and Mrs. Vokes is particularly susceptible that the misrepresentation
· If the statement is a fact, reliance IS justified.
· An action or conduct (as opposed to a statement) can be considered misrepresentation when it prevents the other side from learning a fact. R. 160

· Someone’s non-disclosure of a fact may also be misrepresentation. R 161

· Applies when: 

· You know that disclosing the fact is necessary to prevent a previous statement from being a misrepresentation 

· You know that disclosing the fact would correct the other side’s mistake to a basic assumption or part of the agreement 

·  The other person is entitled to know the fact b/c of trust and confidence between them

Unfairness: 

· Traditional approach: Cts can refuse to provide an equitable remedy (ie, specific performance) to an injured party even if the contract is technically enforceable and there was a breach if there is unfairness

· Gist = unequal playing field 

· Fairness is judged at the time the K was formed, not how the events may have played out after

· Ex: McKinnon: K for sale of land b/w two parties w/ adjacent property, one was a well-educated rich landowner and the other was a struggling businessowner who wanted to kickstart his business. The struggling biz owner technically breached K by constructing something he wasn’t supposed to, but Ct refused to give specific performance to P b/c of the unequal bargaining power. 

· Does not look like an arm’s length transaction– there was an unequal playing field P was getting almost nothing for D’s contract. 
· Ex: Tuckwiller: Mrs. T made an offer to take care of old dying woman who had Parkinson’s for the rest of her life in exchange for her interest in her property once she died. Woman died and Mrs. T tried to get specific performance so she could have the property. She won b/c it was not really a disproportionate exchange, much less unfair than McKinnon
Public policy: 

· R. 178: A contract is unenforceable on the grounds of public policy when: 

· 1) There is specific legislation (a statute) that provides its unenforceable 

· Ex: a statute against baby selling 

· 2) Public policy factors in favor of enforcing the contract

· Meets the parties’ justified expectations 

· Forfeiture would result if the enforcement is denied 

· Any special public interest in favor of enforcement 
· 3) Public policy factors against enforcing the contract

· The policy in question is weak 

· Enforcing the contract is unlikely to further the policy 

· There is very serious and deliberate misconduct involved 

· There is a direct connection b/w misconduct and the contract

· R. 195: a contract that exempts someone from tort liability for intentional, reckless, or negligent conduct. But only applies in VERY NARROW circumstances ( a) employer/employee 2) duty of public service 3) party is part of a class protected by the other class (ie, doctors/patients) 

· Ex: Black v. Bush: P is the middleman b/w D and the government to supply parts, D argues that P is getting very large profits and this is against public policy. Ct. rejects this argument and says that there is no public policy motive that holds K unenforceable. 

· Ct arg: the middleman does serve a function, they are not the parasite that is violating PP as D argued 

· When to use public policy vs. unconscionability as a defense? Use PP when it’s SCREAMING to you, otherwise U is a better route 

Unconscionability:

· A defense both in the restatement (R. 208) and UCC (UCC 2-302)

· Consists of two elements. Need both but not to the same degree, if one is weak it can be compensated by the other one being very strong: 

· 1) PROCEDURAL: something is unfair in the bargaining process

· Unfair surprise: 

· K is hard to understand b/c it’s written in complicated legal jargon

· Terms are conspicuous/not clearly displayed or in a place where you wouldn’t think to look for a contract

· Ex: you park in a parking lot and the ticket you get has a contract on the back with crazy terms that you would never expect 
· Terms are not made clear to you 

· Ex: language barrier and no one translates (Ex: Stoll v. Xiong: sale of chicken farm case)

· Can come from surprise about the ramifications/consequences of the K term (ex: Wells Fargo: scandal where bank made ppl sign contracts that allowed them to open additional accounts without your knowledge and charging you fees for those accounts. Maybe the OG K you signed was not a surprise, but this ramification is pretty surprising)  

· 2) SUBSTANTIVE: something is unfair about the terms itself. Three step approach: 

· 1) Is the term one-sided? 

· One side getting almost nothing while the other side is getting everything

· Price unconscionability: If a price in the K is way above what the thing is really worth for its FMV (ex: Stoll v. Xiong: D purchased a chicken farm from P and paid almost 3 times the price than what it was actually worth)

· 2) If it is one sided, is there a legitimate interest that the party with the advantage is trying to protect? 

· Is there a justification for the one sided provision? 

· 3) If there is a legitimate interest, is this a reasonable way to protect that interest or does it go beyond what is necessary?  

· Consider: lack of choice, public policy

· Reasonableness is a fuzzy enough concept where we can look at multiple concepts 

· Ex: O’Callaghan: K leasing an apt that completely relieved D (landlord) of liability for negligence 

· Procedural: unfair surprise? Not really 

· Substantive: 

· One sided? Yes, landlord has NO liability. Less one sided would be: in the event of negligence I have some liability 

· Interest? Yes, landlord has an interest to be protected from ruinous tort suits 

· Reasonable? Maybe not, there are other things he could do to limit his liability (buy insurance, put a $ cap on the liability, etc) 

· Ex: Parcel Room: For 10 cents P checked in valuable furs with D, K on a back of the claim ticket that limited liability for loss/damages up to $25

· Procedural: Surprise? Maybe, a contract on the back of a claim ticket is an unusual spot for it, but it did say “contract” in bold letters 

· Substantive: 

· One sided? Not really, you’re paying a dime for $25, Less one sided than O’Callagahn where landlord had NO liability, this at least limits it to $35 

· Interest? Maybe, if you run a parcel room you are not unwrapping everything so you don’t know how much things are valued 

· Reasonable? Sure, you want to protect yourself from owing $ for crazy expensive things

· Ex: Williams: D are low income POC who are buying appliances on credit from P. D can take back appliances if until the items are fully paid, but there is a complicated pro-rata payment system that makes it easy for D to always be in debt. 

· Procedural: Surprise? Maybe, terms are really confusing and hard to understand, even law students could not get the pro-rata language 

· Substantive: 

· One sided? Yes, buyer can put a lot of $ towards their debt but still owe nothing

· Interest? Maybe, seller is selling on credit to low income ppl with lots of debt, so it is a credit risk and they have a business interest in protecting themselves from insolvent buyers

· Reasonable? Not really, there are lots of other ways seller could protect itself. Can also use public policy arguments about how this is targeting low income POCs who had little choice 

· Contracts of adhesion are not unenforceable on their own, but instead may be unenforceable in two ways: 
· 1) Standardized agreements with crazy, nonsensical terms that does not fall w/in the reasonable expectations of the weaker party. R. 211.

· 2) Unconscionability: Still go through the procedural and substantive analysis
· Arbitration clauses—most are adhesive but still enforceable, but not having a neutral arbitrator may be grounds for unconscionability 

· Ex: Graham v. Scissor Tail: Standardized form contract b/w music promoter (P) and a singer (D) that called for arbitration to be conducted by the union that represented one of the parties (so not very neutral)  
· Procedure: Surprise? Probably not, P was a concert promoter who had been in the business for a long time and had seen this type of clause many times

· Usually the issue with Adhesive Ks are under procedural—is it unfairness in the bargaining process?  

· Substantive: 

· One sided? Yes, not having a neutral arbitrator would favor one side way more than the other 

· Interest? Maybe not, having the cases decided by a non-neutral arbitrator is not really a legit interest. There is no justification for it. 

· Reasonable? No, lack of meaningful choice 

· This defense can render part of the K or the whole K unenforceable. If there are only a few provisions that are unconscionable but they are minor/collateral to the contract’s main purpose, you can cut these out and keep the rest. 

Illegality
· Performance of a contract that involves a crime or a tort is not enforceable due to illegality
· Ex: A makes a contract with B to murder C. 
· If the subject matter itself is not illegal but a party’s purpose for the contract is illegal, the contract can’t be enforced by the non-innocent party but could still be enforced by the innocent party
· Ex: A makes a contract to buy chemicals from B. A’s purpose to is to build a bomb and blow up a building, but B does not know this. A ct will not enforce the contract on behalf of A, but it can enforce it for B (let’s say he wants to sue for damages because he never got paid for the chemicals) as long as B did not know of A’s illegal purpose.
Impracticability 

· Applies when: R. 261
· (1) performance of the contract is made much more difficult 

· Impossibility falls under this as well 

· (2) the event was not anticipated at the time of contract formation 

· (3) the event is no fault of the person asserting the defense AND

· (4) the person using the defense did not assume the risk of the event 

· Ex: Surrey Gardens: P rented a music hall but it burned down before the event. Impracticability applies because (1) performance was made much more difficult since they would have to rebuild the music hall in four days (2) the parties did not anticipate that a fire would occur at the time they made the contract (3) D did not cause the fire and (4) D did not assume the risk of the fire. 

· Arguably the fire was foreseeable (it was an old concert hall made entirely out of wood), but that does not mean that D assumed the risk. D still entered the K not thinking that a fire would burn down the building. 
Frustration of purpose

· R. 265
· Elements: 

· 1) the purpose that was frustrated was the principal purpose 
· 2) frustration must be substantial 

· 3) Non-occurance of the event is a basic assumption on which K was made
III. INTERPRETING CONTRACTS
Outline: Assuming a K was created and there are no defenses:
1) What are the terms of the contract? Parole evidence 
2) Assuming we know what is in the contract, how do we interpret it? Extrinsic evidence
3) What if the parties are in dispute and the K says nothing about how to resolve the dispute? Gap filling 
Parole evidence rule:

· Parties are trying to add something to the contract that was promised but did not make it into writing 

· Definition of PE: evidence of a party’s agreement made prior to or contemporaneous with their final written contract. 
· Focuses on evidence of what happened before/at the same time as contract. NOT what happened after the contract was made. If it’s evidence of something that happened after = modification.

· Only applies to integrated (finalized) agreements. R. 213. 

· What is an integrated agreement? R. 209 

· A contract that is the final expression of the terms. Must be the FINAL version of the contract. 

· If we have only a draft of the contract, PE does not apply. Only applies to Ks that are final. 

· Partially vs completely integrated agreement. R. 210 
· Completely integrated = the integrated agreement is a complete statement of the terms, there is nothing missing (still “final”)
· How do we know something is complete? 
· Two approaches: 
· Restatement approach: you can look at anything to help you figure out if the written contract is completely integrated, even the PE that is at issue 

· How detailed is the contract? If it looks very detailed, it’s probably complete
· You can use PE at issue to see if it’s complete
· Was the added term naturally omitted? Is there an explanation or innocent reason of why it was not included in the writing. R. 216
· Ex: Masterson: conveyance of a ranch b/w families, PE that if the owners go bankrupt the farm should go back to the family and not the banks so it can stay in the family. Was not written but it was naturally omitted—the deed is a standardized form filled out by the parties, so there was really no room for this extra agreement.  
· Was there separate consideration for an additional term? R. 216
· Ex: when you’re buying a car and they offer an extended warranty, buying the car is consideration for the warranty
· Traditional approach: You can only look at the face of the contract, if it appears complete on its face or has a merger clause than it’s complete.

· Ex: Mitchell: removing the icehouse was not a part of the four corners of the document, even though they had agreed to it before, so evidence that it was agreed upon is not admissible b/ it was a completely integrated agreement 
· Partially integrated = the integrated agreement is not a complete statement, there is something missing (still “final”) 
· Whether its partially or completely integrated affects the admissibility of evidence. 
· Whether it’s partial or complete, PE is not admissible if it contradicts the written agreement. R. 215 
· If it’s partial, then you can admit PE as long as it doesn’t contradict the writing. R. 216
· If it’s complete, then you can’t admit any PE even if it does not contradict what is in writing (you can’t add any extra stuff). R. 216 
· If you have PE but are not offering to prove an additional term, you can use it to prove other things. R. 214

· That the writing is not integrated 

· That the integrated agreement is partial or complete 

· The meaning of the writing 

· That the agreement is invalid (illegality, fraud, duress, etc)

· Deciding on recission, reformation, specific performance, or another remedy

· Ex: Bollinger—P agreed to let D dump construction debris on P’s land, but there was PE of an agreement that D would dig a hole for the debris and then fill it, but ct. admits this as evidence to reform the written contract

· UCC on PE rule: party who is objecting to the PE being admitted has a strong burden to show that it should not be admitted ( easier to get it admitted under UCC than restatement b/c it doesn’t differentiate b/w partial and complete agreements 

Extrinsic evidence:
· Key issue: We know what terms are in the contract, but we can use EE to determine what the words in the K mean/how to interpret the contract

· Types of EE: 

· Parole evidence

· Trade usage—is there a particular meaning to a word or phrase in the industry?

· Course of performance—What did the parties do already in regards to the K/did they already perform in a certain way? 

· Course of dealing—the history of the parties in connection with other Ks
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· Two approaches to admit EE: 

· Traditional/plain meaning approach: 

· Test for admissibility: Does the language have a plain and unambiguous meaning? If yes, do NOT admit EE. ( language is B&W so we just read it as is. 
· CA Supreme Ct approach:

· Test for admissibility: Is the EE relevant to prove a meaning to which the language is reasonably susceptible? ( language is susceptible to interpretation so we can use EE to figure out what it means 
· What is reasonably susceptible? Likely or liable to be influenced by something 

· Ex: PG&E: language of K says that D is responsible for “all loss”, trying to admit EE that all loss does not mean all loss but instead loss by third parties. CA Sup Ct allows this, under traditional approach it would not be allowed b/c all loss has a plain meaning 

· Ex: Hurst: K to buy horsemeat scraps that are at least 50% protein but it has 49.5%. Ct. admits EE that there is trade usage that says ppl round up all the time, so 49.5% is OK. If this were plaining meaning approach 50 = 50 no matter what.

· Things that help you interpret the meaning of language in the K. R. 202

· All writing in the same transaction are interpreted together. 

· Ex: If one part of K defines chicken, then it means the same if the word is used later in the K 

· When language has a prevailing meaning, use that one 

· Trade usage. R. 222

· When it is a technical term/word of art used within their field, use that meaning 

· Applicable when both parties are in the trade or otherwise have reason to know about the trade usage (someone tipped them off to what it means)

· Course of performance—how the parties have already acted gives us an idea of what they thought the words meant. Relates to the current K at issue as opposed to course of dealing that deals with other Ks that the parties had entered into before. 

· Course of dealing—relates to previous agreements b/w the parties/other Ks before the one at issue was formed. R. 223

· Ambiguous contracts are usually interpreted against the drafter. R. 206 

· Ex: Lamps Plus v. Varela: K was ambiguous on whether class actions could be arbitrated.

· Hierarchy of evidence (what to give most ( least importance to). Same for UCC and restatement, and the hierarchy applies unless its unreasonable. R. 203

· 1) Express terms 

· 2) Course of performance 

· 3) Course of dealing 

· 4) Trade usage 

Misunderstandings:

· How to interpret Ks when parties have different meanings to terms/agreements. R. 20, 201

· If both parties have different meanings and they each do not know it, NO K 

· When one party thinks they are both thinking the same thing, but the other side knows that it’s different, use what the first party thought 

· When one party had no reason to think there was a different meaning, but the other side had reason to know about the first person’s meaning, use what the first party thought

· Example: Buyer and seller make a K for goods sold on a ship called Peerless, but there are two different boats called Peerless (Oct and Dec)

· Each had a different boat in mind but neither were aware. NO K. 

· By sheer coincidence they both are thinking of the same Peerless even though there are two different ones. YES K. 

· Both had different ships in mind, but the seller knew there were two different ships and the buyer didn’t. YES K and under buyer’s terms. 

· Both had the Dec boat in mind but the written terms accidentally said Oct. YES K and for Dec, go with what they both had in mind. 

Gap filling:
· Key issue: We’ve decided what is in the K and how to interpret it, but what if there is a dispute that the K does not specify? Cts are allowed to supply terms that are essential to determine the K but are not included in it to the extent that they are reasonable. R. 204 
· Parties did not agree to an issue- so now Ct has to figure out what is reasonable for a court to insert
· Comes up when the contract is silent on a term that is needed to determine obligations 

· Can use trade usage, course of performance, and course of dealing to gap fill 
· Ex: Nanakuli: K says that seller must “pay the posted price,” but there is trade usage to suggest that when the market price goes up the buyer does not pass on the increased price to the seller. So there is a gap on what “posted price” means when the market rates raise. 

· Ct holds in favor of seller and makes buyer protect the prices b/c they had done so twice already (course of performance) 

· What happens when EE is inconsistent with the written terms of K? 

· If there are different types of EE that are consistent with each other, then we can put more value on the EE 

· If there are different types of EE but they conflict with each other, then we put more value on the express written terms 

· UCC on gap filling: 

· Has certain provisions such as price, timing of delivery, place of delivery, etc. 2-305 to 2-310

· Aside from gap filling provisions, UCC implies certain warranties for sale of goods 

· 1) EXPRESS WARRANTIES: Literally stated in the contract. 

· 2-313(1): Express warranties are created as follows: 

· a) Any statement of fact about the goods 

· b) Any description of the goods that describes its characteristics (size, color, etc)

· c) Any sample of the good (Ex: ice cream samples—if you buy the pint it should be the same ice cream as the sample) 

· 2-313(2): a statement that gives an opinion about the goods is not an express warranty. Ex: “You are going to love this house it’s great!”

· How to differentiate b/w an express warranty or opinion/sales talk: 

· 1) Lack of specificity 

· 2) Statement is made in an ambiguous manner 

· 3) Statement that reveals the goods are experiential 

· Ex: Keith v. Buchanan: P sees ad for a seaworthy boat and buys it, turns out not to be seaworthy and he sues seller for breach of express warranty and wins b/c “seaworthy” is a very specific, unambiguous statement 

· 2-316(1): an express warranty normally cannot be disclaimed “at some less obvious time” 
· You don’t have to rely on the express warranty for it to be breached 

· 2) IMPLIED WARRANTIES: not explicitly in the contract but the law will read them in. 

· 2-314: Implied warranty of merchantability- when a good is sold by a merchant, there is a warranty that the good is fit for the ordinary purposes for which the goods are used 

· Ex: Buying a car from a car dealer has this warranty, but buying a car off FB marketplace does not 

· 2-315: Implied warranty of fitness for a particular purpose- If a seller knows that the buyer is buying the good for a particular purpose and is relying on the seller to get the right good. 

· Ex: you need shoes for a marathon and seller buys you heels 

Performing in Good Faith: 

· In every K there is a duty of good faith and fair dealing in its performance and its enforcement. R. 2015

· This idea does not add an extra term to the K or gap fill, but instead is an aid to interpretation.

· Ex: Dalton v. ETS: SAT testing service refuses to validate Dalton’s test when his score increases dramatically. Dalton submits evidence for ETS to check that it really was his test. Ct holds that ETS must take into account the evidence and do an investigation, it wouldn’t make sense for them to allow Dalton to submit this evidence if they are not even going to check it. 

· When the K said you have the option of giving us information, it is implicit that they would look at interpretation, there would be no either reason for them to give them the option in the first place 

· Ex: Market Street Associate case: JC Penny 

· GE forgot that they had this right b/c it was entered into 20 years prior 

· Diff b/w breaching good faith and opportunism 

· If someone is opportunistic—its not a bad thing. But this is more than that 

· Key: JCPenny was not only being opportunistic and exploiting information that GE had forgotten, but they were doing it in a way to mislead GE. They knew GE had forgotten they had the purchase option and were being sly about it.

· This is MORE than opportunism, leading them into some kind of false security 

· This is an INTERPRETATION issue 

IV. DETERMINING BREACH
** You have an enforceable contract, there are no defense, you decided how to interpret, but now you want to know if the parties have to perform or if there was a breach**
Two main issues:

1) Does a party have to perform on its promise? Law of conditions. If condition not me = don’t have to perform 

2) Was there a breach? Goes past law of conditions –> mitigating doctrines, discharged duties, anticipatory repudiation

Law of conditions 

· Conditions qualify promises by describing the circumstances under which the parties are obligated to perform on their promise. A condition is an event that must happen before performance of the contract is due. R. 224.
· Must be an event not certain to occur. Ex: “B promises to pay 30 days after the date of delivery” is NOT a condition but just describing the promise to pay. But “B promises to pay on condition that 30 days have passed” is a condition. 

· When the event happens, the condition is satisfied. R. 224. If the condition is not satisfied = no duty to perform. 
· Conditions limit the obligations a party has to make
· Problems of interpretation: the two interpretation issues we will see is 1) Is it a condition? And 2) If so, what is the condition? 

· Whether an event is conditional is a matter of interpretation. R. 227

· Evidence cts look at to interpret whether there was a condition: 

· Can use PE rule—maybe there was a condition present in the negotiation that did not make into the written contract 
· Ex: Hicks v. Bush: A contract for two shareholders to merge their interests into a single company. There was PE that they agreed to raise a certain amount of cash first before going through with the deal. This can be admissible to interpret that there was a condition b/c this condition was naturally omitted (it was a public merger so they didn’t want the public to know they needed the cash so they left it out of the written K)
· Business realities of the contract– what makes the most business sense, what is the common way transactions of the type are structured 

· Ex: Peacock v. Modern Air: General contractor hired a subcontractor to do work. SC does work but GC does not pay up because the owner has not paid GC yet. GC claims the owner paying them was a condition to their promise to pay SC. 

· Ct disagrees—looks at common business practices. Usually payment by the owner is not a condition and GC is responsible for paying SC for their work independently. 

· Language here is not creating a condition, just defining when GC has to pay

· But now there is a gap—K covers when GC has to pay (once owner pays them and once SC finishes work), but does not say what happens when owner does not pay

· Can look to the circumstances of K formation 

· Ex: Gibson v Cranage: P agreed to paint an enlarged portrait of D’s deceased daughter but said he didn’t have to pay if he wasn’t satisfied. This is interpreted as a condition (D will pay on condition that he is satisfied) because it is unlikely that the father wants to be able to sue for this situation, he just wants to limit his obligation to pay.
· If there is some doubt on interpretation, we should want to interpret in a way that causes the least risk of forfeiture. R. 227, 229

· Forfeiture = loss

· Ex: Gibson v Cranage: painter could argue that interpreting it as a condition causes risk of forfeiture. He is losing all the work/expense he put in to do the painting and now the father can just walk away if he doesn’t like it (just a hypothetical argument, not what happened in the case)
· Two types of conditions: 

· 1) EXPRESS: Condition is written explicitly in the contract

· Language needed to create express conditions: If, on the condition that, given that, etc.

· What does it take to satisfy an express condition? Coming close does not count, has to happen exactly as described 

· Ex: Luttinger v. Rose: P agreed to purchase D’s home on condition that it got a mortgage loan no higher than 8.5%. P could only get one for 8.75%. D says no worries and offered to make up the difference. Express condition was NOT satisfied. Coming close is not enough, had to be 8.5% or less exactly, even if D was willing to make it up. 

· 2) CONSTRUCTIVE/IMPLIED: Law implies/writes in certain conditions that are not explicitly in writing
· Starting point: R. 234 ( law will imply a condition based on the timing of the performances 

· 234(1): if they are performances that can happen simultaneously, then it’s an implied condition that the parties will tender performance at the same time, unless specified otherwise 

· Typical with cases where you are buying/selling something. 

· Ex: Trading toys when you are little, you are going to do this at the same time

· Ex: A promises to pay $1M on Dec 1 and B promises to convey title on May 1. Usually this is something that would happen at the same time, but because it was specified otherwise there is no condition. But there would be an implied contract under 234(2) 
· Connects with R. 238 
· 234(2): if one performance takes longer than the other, then it is implied that the one that takes longer will happen first

· Typical for service contracts. 

· Ex: you hire someone to fix your car but it takes longer for the performance to fix your car than your performance of paying them, so it is implied that they will perform first before you pay 

· Connects with R. 237: if you have a situation where one of the performances is due at an earlier time, there is an implied condition that there be no material failure of the performance 

· Material failure = something big
· Unlike express conditions, coming close is enough as long as the party substantially performs (8.75% would be good enough if the promise was 8.5%)
· Determining whether a failure is material. R. 241: 

· Look at how much the injured party will be deprived from the benefit they expected. Look at the scope of the contract. If the contract was big, then any given mistake may not deprive you from the benefit, but if it was a small contract, then even a small mistake could deprive you of benefit. 
· Ex: Promise to paint your entire house: not painting just your door may not be material, but not painting your kitchen, living room, and bedroom is material. 

· Ex: Plante v. Jacobs: Plante agrees to build a house for Jacobs but misplaces a wall by about 1 ft. Ct says this is not a material breach. 

· Ex: Walker v. Harrison: D owned a drycleaner and bought an advertising sign from P that he had to pay monthly rent for. There was a condition where P had to maintain and clean the sign, which implied that he had to clean first before D paid. The sign was dirty and D stopped paying, but Ct said D was in breach first b/c there was no material failure to perform 

· UCC on implied conditions: perfect tender rule: 2-601. 
· In a contract for a single delivery of goods, the buyer can reject the goods if they are nonconforming with what he asked for, even if only slightly. Once the buyer accepts the goods, only a substantial defect/nonconformity (a major mistake) will allow him to return the goods if the problem was difficult to discover at the time goods were accepted or the seller said the defect would be cured and it has not. 

· STEPS: 

· 1) Buyer can reject the goods before he takes them for any slight nonconformity or mistake 

· 2) Buyer accepts them by failing to reject within a reasonable time, indicating that the goods are acceptable (ie, physically taking them), or doing anything to show that the seller is no longer the owner

· 3) After acceptance the buyer can only revoke his acceptance If there is a substantial defect or non-conformity and if the problem was difficult to discover at the time the goods were accepted or the seller said the defect would be cured and it hasn’t. 

· Ex: Buyer agrees to purchase 5,000 Grade A turkeys. Seller sends 4,999 Grade A turkeys and one Grade A. Buyer can reject the shipment before accepting the goods even if the nonconformity was trivial because seller needs to make a perfect tender to satisfy the condition on the buyer’s promise to pay. 

· Ex: Same as above, but Buyer now accepts the turkeys and dyes them green for Christmas and then notices one turkey was wrong. Buyer can’t return goods now because he did something that was inconsistent with the seller owning them (dyed them green) and the mistake is not big enough.  
Breach of promise: 

· Whether a condition was satisfied and whether a promise was breached are two separate concepts

· Material failure can lead to a condition not being satisfied AND a promise being breached?

· For implied conditions—material breach can come up 

· If can be done simultaneously—

· If one needs to be done before the other—

· Substantial satisfaction is enough. What is good enough? Not a material failure. But this can also be a breach. 

· Once we get past the condition question: 


· There is a breach, what do we do abt it? 

· Common example: one party begins to perform, the other side claims they are rendering a defective performance and stops performing. But who breached first: the first person with an allegedly defective performance or the second person who stopped their performance? 

· Ex: Walker v. Harrison: D owned a drycleaner and bought an advertising sign from P that he had to pay monthly rent for. There was a condition where P had to maintain and clean the sign, which implied that he had to clean first before D paid. The sign was dirty and D stopped paying, but Ct said D was in breach first for not paying b/c there was no material failure to perform. 

· The sign was not that dirty, just a little beat up. = not a material failure.
· D was in breach first for not paying, even though he thought the other side was in breach by not keeping the sign clean. 

· Steps: 

· 1) is there a material failure? R. 241

· Main factor we look at is the extend the injured party will be deprived of the benefit which he reasonably expected 

· 2) If there was a material failure, do we have to wait around to see if the other party fixes it or are the remaining duties discharged? R. 242 

· A party is discharged if a delay may prevent or hinder him in making substitute arrangements. 

· 3) if it is the case that the duties have been discharged, a party does not have to wait around to see if the other side changes their mind and they can sue for a total breach as if the party had done nothing. R. 243 
Mitigating doctrines: 
If a condition is not satisfied, this leads to a discharge of your obligation and can cause forfeiture. You do all the work and are not getting paid for it/compensated, so we have a way to mitigate it. Mitigating doctrines are ways to excuse conditions so that the other side does not have to perform. 
· DIVISIBILITY—we can “divide” a contract into smaller pieces to see if it was satisfied and treat them as a series of mini contracts to see if performance was satisfied. 
· If we have a divisible contract, we analyze it part by part to see if there was a breach. R. 240

· Test for finding a divisible K: 

· (1) performance of each party is divided into two or more parts 

· (2) the parts must be equivalent

· Ex: payment plans with a large lump sum payment at the end is not a divisible K because the payments are not equal with the last one being a lot more

· (3) each part of the performance by one party has a corresponding part in the other party’s performance ( each “divisible” part requires performance from both parties (ie payment for service) 

· Ex: Gill v. Johnstown Lumber: K to drive logs down a river at a price per each 1,000 feet of logs for 4M feet total. P was able to deliver a large quantity of the logs but not all them and tries to enforce divisibility. 

· NOT a divisible K because it did not call for payment after every 1,000 feet was done. If they would have specified that they wanted payment after every 1,000, then it would be divisible

· Ex: A K that calls for a builder to construct 100 houses and a developer to pay $100,000 for each house built is divisible, but a K that calls for 100 houses for a final payment of $10M at the end is not divisible  
· ESTOPPEL– before the condition is to be fulfilled, a party says that it will still perform even if the condition is not fulfilled and the other party changes position in reliance to this statement 
· Ex: Buyer promises to buy Seller’s house on the 30th on condition that he paints the house by the 15th. On the 10th (before the condition is due) seller tells the buyer that he needs more time. Buyer agrees and says he has until the 20th and the seller relies on this by not painting the house until the 20th. Can buyer claim the condition was not met on the 15th? NO, the condition was excused via estoppel.

· WAIVER AND ELECTION—after the condition is to be fulfilled, a party realizes the condition did not happen and gives the other side more time. If the other side knows there was a failure of condition and still performed anyways, there is an election. 
· Ex: Buyer promises to buy Seller’s house by the 30th on condition seller paints the house by the 15th. On the 16th, Seller tells Buyer he needs more time.  Buyer says “You can have until the 20th.” (WAIVER) If the 20th passes and the Seller has still not painted the house but he still chooses to sell it, there has been an ELECTION.

· If a there is a waiver, a party can renew their condition by giving the other side notice. R. 84

. 
· Notice to renew a condition is only effective when:

· (a) there is still reasonable time for the renewed condition to occur, 
· (b) the renewed condition is not unjust due to a material change of position, AND 

· (c) the waiver itself is not an enforceable promise  

· Ex: McKinnon v. Vernon: Builder entered into K to build a theater and was to provide Owner progress reports before each payment. Payment was conditional on an architect certificate that confirmed that the work was satisfactory. Owner made several payments without bothering to actually ask for the certificate, Ct held that he waived the condition. 

· Owner could have avoided this by renewing the condition as long as he gave a reasonable time frame, the renewed condition was not unjust, and the waiver itself was not an enforceable promise 
· FAILURE TO COOPERATE OR PREVENTION—If a party has some control over whether a condition is fulfilled, it is excused if they don’t try to fulfill the condition OR they do something to try to actively prevent its fulfillment.
· Ex: Buyer promises to buy Seller’s house on the condition that it can get a loan, but the Buyer never even tries to get a loan ( Failure to cooperate 
· Ex: Painter promises to paint Owner’s house, but Owner locks him out of the house and does not let him in and now painter can’t paint the house. ( Prevention 

Anticipatory repudiation: 

· Applies before anyone performs anything and a party makes a statement that they won’t complete their performance or won’t honor the K. 

· If someone makes an unequivocal, definitive statement that they will not perform or that they will commit a total breach, we can treat it as a total breach. Must be something that that indicates that they will not substantially perform (can’t be a small thing). R. 250.
· Can be repudiation by a statement or via conduct—a party engages in an act that makes them unable to perform the condition. 

· Ex: declaring bankruptcy is an act that means you won’t be able to pay. 

· Ex: Kanavos v. Hancock: P was promised first dibs on a stock, but D repudiated when he sold the stock to a third party without giving P notice. This is repudiation by conduct because D made it clear that he could no longer meet the condition once he sold the stock. 
· When there is repudiation, you can sue the other side early even if the date of the condition has not yet arrived. R. 253 

· If we are short of a definitive statement (“maybe I will breach” as opposed to “I will breach”), you can demand assurance from the other side that they will meet the condition if you have reasonable blief that they might breach the condition. If they don’t give you assurance within reasonable time, you can treat it as repudiation. R. 251
· You can only demand assurance of due performance, you cannot demand more than what was promised/more than what you were originally entitled to. 

· Ex: McCloskey v. Minweld: General contractor enters into a K with subcontractor to buy steel, but there is a steel shortage. GC demands assurance (steel shortage is reasonable grounds to believe that SC could not perform) and SC is not able to give assurance, but it was not proper repudiation b/c GC demanded more than they were entitled to by telling SC  that they had to provide the steel in 30 days, which was not an original promise in the K. 
· Consequences of repudiation:

· 1) The condition is excused 

· 2) The repudiation is a breach of contract 

· 3) The victim of the repudiation can sue early, they don’t have to wait and sit around to see if the other side will change their mind (duties have been discharged) 

· A repudiation can be retracted ONLY IF the victim has not materially changed positions in reliance of the repudiation. R. 256

· Ex: A promises to sell and B promises to buy goods for a stated price, delivery on December 1. On November 1 A unequivocally repudiates. On November 2, in reliance B buys goods somewhere else. On November 3 A writes B stating it has changed its mind and will perform as promised. Valid retraction? NO, B had already acted in reliance. 
�Does renewing a condition apply to both estoppel and waver or just waiver? 


�Only applies to waiver and estoppel.





