Contracts 2023 Outline
Mutual Assent
A. CONCEPT- one party must accept the other’s offer
a. Rst. § 18- manifestation of mutual assent requires that each party 1) make a promise or 2) begin to perform
B. TEST
a. Would a reasonably prudent person think a valid agreement has been made?
C. CONDUCT
a. Must manifest a present intention to contract either through words or conduct
i. Lucy v. Zehmer- only measured by objective outward intent, subjective feelings are immaterial. Reasonable person standard. 
ii. Specht v. Netscape- the offeree is only assenting to the terms they were aware of, or terms they could have reasonably been aware of (reasonably prudent person). 
iii. Lamps Plus v. Varela- Unless conflicting with the constitution, ambiguity is always interpreted to mean that there was no assent. 
The Offer
A. IN GENERAL

a. An offer is a promise by one party made to another party to do or not do something in the future, contingent on the other party’s acceptance

i. Rst. 24- offer is a manifestation to enter into a bargain, made so as to justify another in understanding that his assent will conclude the bargain and is invited

b. This must be the offeror’s LAST SHOT- Rst. 26- manifestation of willingness to enter a bargain isn’t an offer if the offeree knows or has reason to know that the offeror must make a further manifestation of assent to conclude the deal. 

i. Owen v. Tunison- general statements made in negotiation don’t create a binding offer if they don’t indicate a party’s intent to be bound by the statements
c. An offer must be reasonably certain Rst. 33
i. Real Property Contracts: offer must describe 1) the property and 2) the price of the property
ii. Service Contracts: offer must describe 1) the duration and 2) the nature of the services
iii. Sale of Goods (UCC): offer must describe 1) the goods and 2) the quantity of the goods
1. UCC § 2-204(3)- contract doesn’t fail for indefiniteness if parties intended to contract and there’s a reasonably certain basis for giving an appropriate remedy
B. NOT OFFERS
a. No Objective Intent to Contract
i. Opposite of Lucy v. Zehmer 
b. Price Quotes
i. Usually viewed as an invitation to deal
ii. Unless the offer was reasonably specific
1. Fairmont Glass Works v.  Cruden-Martin- where a party quotes a price inviting acceptance from the other party, an offer has been created
c. Preliminary Negotiations
i. See LAST SHOT rule above
ii. International Filter v. Conroe- initial communication was not an offer because it stated that they needed approval from their supervisor. 
d. Ads
i. Generally invitations to make an offer unless 
ii. 1) The add leaves nothing open for negotiation and 2) is clear in quantity and who can accept
1. Lefkowitz v. Great Minneapolis Surplus Stores- they limited who could accept and the quantity, allowing it to be an offer because there was no risk of an excess supply 
C. MODIFYING OFFERS 
a. Prior to acceptance- offeror can unilaterally change the terms of an offer

b. After acceptance- the offeror may not impose any additional conditions

D. TERMINATING OFFERS

a. Rejection or Counteroffer (Offeree)

i. Rst. § 38- if the offeree declines the offer, his power of acceptance terminates unless revived by the offeror
1. Unless the offeree manifests an intention to take the offer under further advisement 

ii. Rst. § 39- any different or substituted terms in a response to an offer is a counteroffer
1. Typically treated like a rejection, unless revived by offeror or the offeree said they would take it under advisement 

b. Revocation (Offeror)

i. If prior to the offeree accepting, the offeror unambiguously communicates a revocation of the offer, then there is no deal

ii. Rst. § 42- offeror can directly communicate revocation to the offeree

1. Hoover v. Clements- “I don’t know if we’re ready, we may not go through with it”.
iii. Rst. § 43- indirect revocation, offeree finds out from a reliable source that the offeror’s conduct constituted a revocation because a reasonable person would be aware of the revocation
1. Dickinson v. Dodds- offeree’s agent was sufficient to constitute an indirect revocation
c. Lapse
i. When an offer is no longer good because its expiration in time 
ii. In general, if you are face to face the offer expires when you leave that position, unless contrarily manifested
iii. If a deadline was not stated
1. Rst. § 41- a reasonable amount of time depending on the circumstances is allowed
iv. If deadline was stated
1. A later acceptance is a counteroffer
E. LIMITATIONS ON REVOCATION
a. Option Contracts
i. Rst. § 87- when an offer to leave the deal open is supported by consideration or statute it is irrevocable
b. Detrimental Reliance 
i. Rst. § 87- if the offeror foreseeably induces the offeree into detrimental reliance on the offer they cannot revoke
1. Drennan v. Star Paving Co.- subcontractor case
c. Acceptance Only by Performance 
i. Rst. § 45- If this person began performance, the law will imply an option contract to make the offer irrevocable- the offeree is promising to complete performance by starting
d. UCC Firm Offers
i. UCC § 2-205- a merchant that in writing states that the offer will be held open, does not need consideration to constitute irrevocability
1. If no period is stated, the deal will be held open no longer than 3 months. 
F. MATERIAL MISTAKES 
a. Rst. § 153- if at the time of acceptance the offeree knows or has reason to know that the offeror made a mistake, the offer may be rescinded regardless of acceptance 
i. Elsinore Union Elementary v. Kastorff- clerical error in a contracting bid was material and known by the offeree, entitling the offeror to recission. 
Restatement Acceptance
A. IN GENERAL
a. Rst. § 50- a manifestation of assent objectively determined to be bound by the terms of the offer

i. Mirror Image Rule

1. The acceptance must mirror the terms of the offer, neither omitting nor adding terms (Wucherpfenning)

2. If it does not mirror, it’s a counteroffer or rejection

a. Assuming the acceptance is conditional on the additional or different terms 

B. WHO & HOW

a. The offeree must have knowledge of the offer

b. Who

i. Only the offeree has the power of acceptance

ii. Cannot be a computer- Corinthian Pharmaceutical v. Lederle Labs- offers can be made by computers but not acceptances, an autogenerated tracking number is not an acceptance. 

c. How

i. If the offer requires a particular mode of acceptance

1. Rst. § 60- any other method is a counteroffer 

ii. If the offer suggests a method

1. Use of this method or another reasonable method is acceptable

a. Rst. § 65- reasonable method is one that is as quick and reliable as the suggested method

2. If an unreasonable method is used, it’s a counteroffer

iii. If the offer invites acceptance through promise or performance

1. Offeree may choose

2. Evertite Roofing v. Green- P was free to choose because offer did not specify between performance or promise 
3. Rst. § 62- If the offeree chooses to accept by perofmance, beginning the performance is a promise to render a complete performance. 
C. UNILATERAL CONTRACTS (WHEN)

a. Promise for Performance Contract

b. Notice is generally not required

i. Rst. §. 54- Unless: the offer requests it or the offeree has reason to believe that the offeror has no adequate means of learning of performance with reasonable promptness and certainty 

ii. White v. Corlies and Tift- without reasonable indication that performance commened, there was no contract

iii. Carlill v. Carbolic Smoke Ball- reasonability is a requirement to enforce notice in a performance contract

iv. If you fail to give notice when nec., the offeror’s duty to perform is discharged

v. Must tender notice in a reasonable amount of time subject to the circumstances of the contract if not stated

1. Evertite v. Green- contract did not specify when notification needed to commence so performance in a reasonable amount of time was valid
D. BI-LATERAL CONTRACTS (WHEN)
a. An exchange of promises contract
b. Requires notice 
i. The offeree must 1) exercise reasonable diligence to communicate acceptance or 2) offeror actually receives notice seasonably
ii. Unless the parties dispense with the notice requirement
1. Int’l Filter v. Conroe Gin- contrary intention manifested so no notice requirement
iii. Failure to give notice results in offeror being allowed to withdraw
E. ACCEPTANCE BY SILENCE
a. Generally, silence is not an acceptance because it is inherently ambiguous
b. Unless Rst. § 69
i. 1) the offeree take the benefit of offered services with a reasonable opportunity to reject them
1. Ex. Home addresses painting
ii. 2) the offeror gave the offeree a reason to understand that assent by silence was acceptable and the offeree intends to accept
iii. 3) if because of previous dealings its reasonable to assume acceptance unless the offeree notifies the offeror that he doesn’t intend to accept the bargain
F. THE MAILBOX RULE (WHEN)
a. Rst. § 63- Unless stated otherwise, an offer is valid upon dispatch, not reception
b. Dispatch- occurs when the acceptance leaves the offeree’s control and is turned over to the delivery service
i. Can be dispatched by an agent of the offeree
ii. U.S. Life v. Wilson- life insurance policy was active because the mailbox rule applied when he directed the bank to make the payment
c. Exception- Rst. § 63 accepting an option contract is valid upon receipt 
d. Offers, revocations, rejections, and counteroffers are all valid on receipt
i. Offeror Receives Acceptance Before Rejection

ii. Example 1 = offeror sends offer ( offeree dispatches acceptance, then rejection ( offeror receives acceptance, then rejection ( contract
iii. Example 2 = offeror sends offer ( offeree dispatches rejection, then acceptance ( offeror receives acceptance, then rejection ( contract
iv. Offeror Receives Rejection Before Acceptance

v. Example 1 = offeror sends offer ( offeree dispatches acceptance, then rejection ( offeror receives rejection first & detrimentally relies on it, then rejection ( no contract
vi. Example 2 = offeror sends offer ( offeree dispatches rejection, then acceptance ( offeror receives rejection first, then acceptance ( no contract
vii. Offeree Receives Offer & Accepts Before Receiving Revocation

viii. Example = offeror sends offer, then revocation ( offeree receives offer & dispatches acceptance, then receives revocation ( contract
ix. Offeree Receives Offer & Revocation Before Accepting

x. Example = offeror sends offer, then revocation ( offeree receives offer, then revocation, and then dispatches acceptance ( no contract
UCC Acceptance-Battle of the Forms
A. UCC §. 2-207
a. Rejects the common law mirror image rule for contracts regarding the sale of goods 

B. UCC § 2-207(1)-When is there an acceptance?
a. A definite and seasonable expression of assent or a written confirmation shall constitute an acceptance even if there are new or additional terms 

i. Definite and seasonable- “I agree” or “I accept” or written confirmation
ii. Seasonable- acceptance must be sent in a reasonable time

b. Requires no material divergences in price, quantity delivery requirements, description of the goods etc. 

c. Dorton v. Collins & Aikman- while the court found that there was a contract under 2-207(3), there really was one under 2207(1) because the additional terms did not demand assent back 

C. UCC § 2-207(2)- Which Terms Apply?

a. If the parties are not merchants, the additional terms will be suggested 

b. If the parties are merchants, the additional terms will be added in unless:

i. The offer expressly limits the acceptance to terms of the original offer

ii. The offeror rejects these new terms within a reasonable amount of time or

iii. The new terms materially alter the offer

1. Must create both surprise and hardship (Bayway Refining v. Oxygenated Marketing & Trading A.G.)

a. Surprise- the offeror must show 1) a reasonable merchant would not have expected the new term (objective) and 2) he was actually surprised by the new term (subjective)

b. Hardship- when the term creates a prolonged, open-ended liability for the offeror

c. 3 approaches to “different” terms (Northrop v. Litronic Industries)

i. California- treat them the same as additional terms

ii. Minority- the different terms fall out of the agreement and parties stick with the original offer

iii. Majority- the different term and the conflicting term in the original offer knock each other out and the gap is filled by the UCC gap fillers. 

D. UCC § 2-207(3)- Agreement by Conduct

a. Only applies when there was no contract under 2-207(1), but parties acted as if there was one (Itoh v. The Jordan Intl Co.)
b. The terms of the contract consist of
i. The terms the parties agreed on in writing 

ii. Disputed terms are knocked out and the resulting gap is UCC-gap fillers

E. Warranties

a. Warranty- a promise regarding a good’s fitness

b. Some warranties are implied unless disclaimed and others are added individually (boxtop warranties, etc.) 

c. Implied warranties

i. Warranty of Merchantability- UCC 2-2314- when the goods are sold by a merchant. The warranty is the goods are fit for the ordinary purposes in which the goods are used. 
ii. Implied Warranty of Fitness- UCC 2-315-If the seller knows that the buyer wants these goods for a particular purpose and is relying on the seller too pick suitable goods, the law implies a warranty that the goods are fit for a particular purpose. 
d. Step-Saver v. Wyse- Defendant claimed that boxtop disclaimed all warranties after P sued for breach. An agreement made on the phone that did not include the boxtop warranties was made, which was a written confirmation of the deal over the phone. Thus, 2207 applied and the warranties were valid. 

F. Delayed Terms

a. Terms that are added after a sale are sometimes treated under 2-207 because it is a proposal of non-identical terms to complete the agreement

i. Commonly seen in license agreements in software, etc. 

ii. Pro CD v. Zeidenberg- Clicking “I Agee” on a license agreement for software purchased in store was enforceable under 2-207. Because the user was not a merchant and the license agreement was a written confirmation, the new terms in the agreement were suggestions that were agreed to by his use of the software. He could have returned the product if he did not agree with the new terms. 
Consideration-Is the Deal Enforceable?
A. General Requirements

a. A performance or return promise must be bargained for to constitute consideration 
b. Rst. § 71- performance may be 1) an act, 2) a forbearance, or 3) the creation/modification/destruction of a legal relationship

c. Detriment or gain is not required

i. Hamer v. Sidway- nephew’s not indulging in his legal right to drink was enough to constitute consideration because he forbore his legal right

d. Gifts/gratuitous promises are not consideration

i. Kirksey v. Kirksey
B. Adequacy of Consideration
a. Courts typically don’t look into this, as long as there is consideration
b. A mere peppercorn can constitute consideration if it is legitimately bargained for
c. The bargaining cannot be a pretense, the consideration cannot be nominal 
C. Forbearance of Claims as Consideration
a. Rst. § 74(1)- the relinquishment of a claim constitutes consideration if:
i. The claim is objectively well-founded or
ii. Even if the claim is groundless, the claimant honestly believes the claim is valid
1. Dyer v. National By-Products Inc.
D. Mutuality of Obligation & Illusory Promises
a. Consideration must exist on both sides of the agreement, meaning both sides must be obligated to perform

b. Illusory promises- Rst. § 77- a promise is illusory if the promisor has unbridled discretion over his obligation to perform 

i. Strong v. Sheffield
c. Courts will imply good faith standards to limit the promisor’s unfettered discretion to make the consideration valid
i. Satisfaction clauses- promises to exercise good faith implied 
1. Mattaei v. Hopper- real property satisfaction case
ii. Exclusivity contracts- promises to use reasonable efforts may be implied to infer consideration
1. Wood v. Lucy Lady Duff Gordon

iii. Requirements contracts- No quantity specified in a UCC contract with a promise to fulfil goods when needed includes a good-faith obligation to act in good faith 
1. UCC § 2-306(1)
2. Structural Polymer Group v. Zoltek Corp.- a req contract w a good faith obligation is sufficient to constitute consideration
E. Invalid Consideration-Past Performance
a. The promise must be made in exchange for new consideration 
b. Rst. § 71- the problem w past performance is a timing issue, the promisor must seek something in exchange for the promise when it was made
i. Feinberg v. Pfieffer Co.- Feinberg’s past performance was invalid consideration for a lifetime pension because the company sought nothing in exchange at the time of the promise
c. Exception- Rst. § 82(1)- a subsequent promise to pay a previous debt that is otherwise only barred by the statute of lims. And is then re-promised by promisee
F. Invalid Consideration- Modification
a. Rst. § 73- any new requirement in a contract must be supported by new consideration
i. Criticism- may be too rigid if parties both want to change terms in light of new circumstances
b. UCC § 2-209(1)- No new consideration necessary, but the change in requirements must be made in good faith
Consideration Substitutes
A. Material Benefit Rule
a. Generally, moral duties are not enough to constitute consideration because it is so subjective

i. Mills v. Wyman- man helped man’s son and father was not required to repay the man despite a retroactive promise to do so

b. Exception- unjust enrichment

i. Rst. § 86(1)- you must pay for services rendered if they are necessary to prevent injustice

ii. However, the promise must not be a gift and must not be disproportionate in value to the benefit received

1. Webb v. McGowan- man saved his boss at the worksite, was construed not to be a gift because of this and was thus owed the promised funds to prevent unjust enrichment

B. Promissory Estoppel

a. Rst. § 90- a promise that foreseeably induces the promisee to detrimentally change position in reliance on the promise may be consideration to prevent injustice

i. Ricketts v. Scothorn- grandfather’s promise to pay for granddaughter to quit her job was enforceable because she reasonably and foreseeably quit her job in reliance

ii. Feinberg v. Pfeiffer- because Feinberg retired early, she detrimentally relied on the promise of a lifetime pension, making it enforceable
b. Must be 1) a promise, 2) justifiable and detrimental reliance, 3) the promisor should have reasonably expected this inducement, 4) enforcement is necessary to prevent injustice
C. Quasi-Contracts/Implied in Fact contracts
a. In unjust enrichment scenarios where there was no promise, the law will imply a contract to prevent injustice
i. Only when there is no other way to prevent injustice
b. Enrichment is not unjust if it is 1) accidental, 2) mistaken, or 3) impossible to return
i. Cotnam v. Wisdom- a Dr. who rendered services for a dying man who died was allowed to recover because it would be unjust to expect a Dr. to help a stranger free of cost
ii. Pyeatte v. Pyeatte- a spousal agreement to pay for each other’s grad school was enforceable to prevent one spouse from disproportionately benefitting
iii. Non-Example: Callano v. Oakwood Park Homes- shrubs planted on the wrong property that increased its value but not unjust enrichment because the man can simply pay the difference he gained in the sale due to the shrubs 
c. Implied in-fact contracts- an agreement predicated on the voluntary undertakings of parties, where the promises are evidenced by action only
Remedies
A. Money Damages

a. If there has been a breach, courts will use various methods to ensure fairness

i. Expectancy damages- getting the P to where they would have been if the deal had gone through

1. Hawkins v. McGee- hairy hand case where P was restored to where he would have been if his hand was perfectly working

ii. Reliance damages- getting P to where they were prior to the contract

1. Sullivan v. O’Conner- nose job case where woman was given reliance damages partially because it was a medical contract 

iii. Restitution interest- retuning any interest conferred on the D by the P after breach

1. Sullivan v. O’Conner- Sullivan was allowed to recover the interest conferred to the Dr. including hospital fees
iv. Specific Performance- when damages will not suffice, the court will force the promise to be performed 

1. Only when there is no other option, usually in cases regarding real property or pets

2. Morris v. Sparrow- a horse was required to be returned because of the special bond with animals that cannot be replaced by money

Defenses to Enforcement 

A. Statute of Frauds

a. Certain contracts are only enforceable if they are in writing or in limited circumstances, performed by the parties

b. Purpose- to prevent false testimony re an oral contract

c. Contracts subject to the statute of frauds (Rst. § 110)

i. Marriage contracts (when marriage is part of the consideration for the contract)

ii. Suretyship contracts (when one person promises to pay another’s debt, like Strong v. Sheffield)

iii. Land transfer contracts

iv. Any contract not capable to be completed within 1 year of original formation 

1. Only if there was no logical possibility of completion within one year from the date of formation

v. Contracts on behalf of an estate to perform a duty of the deceased 

vi. UCC sale of goods contracts for $500 or more

d. Evidence necessary to satisfy the statute of frauds

i. Under the common law, there must be writing signed by the party who enforcement is sought against 

1. The writing must ID the 1) parties, 2) subject matter, 3) consideration (by both sides) and 4) other important terms/conditions

ii. UCC- Writing must be signed by the party to be bound
1. Writing must describe the 1) goods and 2) quantity 

e. Exceptions to the Statute of Frauds

i. Estoppel- if a party relied on the contract to their detriment

ii. Part performance- when a buyer of real property does two of the following the statute of frauds does not apply

1. Paid all or part of the purchase price

2. Is in possession of the property 

3. Made improvements to the property 

B. Capacity 

a. Age 

i. Rst. § 14- Infancy doctrine-When one of the contracting parties is flesh and blood and is under 18, they may be able to escape their obligations in a contract (bright line standard)

1. Exception- if the “infant” is dealing for necessities because there is reason to think the minor is not acting in an immature manner

2. If the minor reaches 18, they must disaffirm the contract they made as a minor within a reasonable time or its enforceable 

a. If they do anything to show they affirm the contract, it’s enforceable after that point

3. If a minor makes a contract lacking capacity, the parties must make restitution- he who deals with minors does so at their own peril

4. Dougless v. Pflueger- there can be exceptions to the infancy doctrine in any given state, including Hawaii which made exceptions for those between 16-18 contracting for work. This made the arbitration clause applicable 
b. Mental Illness

i. Rst. § 15- People with mental health problems are granted a capacity defense because they lack the ability to make rational choices on their own behalf
1. Rst. § 15(1)(a)- cognitive test- if the individual cannot understand the nature/consequences of a transaction, the transaction can be voided

2. Rst. § 15(1)(b)- judgment test- if the other side has reason to know that the party was unable to act in a reasonable manner toward the transaction, even if they understand the consequences/nature, the transaction can be voided. 

3. Rst. § 15(2)- if the contract was fair and the other party had no reason to know of the mental illness, the court can limit the power of avoidance to ensure justice. The court can adjust as necessary. 

ii. Ortelere v. Teachers Retirement Board- A woman acting with mental illness withdrew the maximum on her retirement account, and the schoolboard had reason to know of her illness under 15(1)(b) even if they could not prove she was acting irrationally under 15(1)(a). 

c. Can avoid capacity issues by having a representative sign on behalf of the individual

i. Age- Guardian

ii. Mental Illness- Conservator

d. Intoxication

i. Rst. § 16- the other party must have reason to know of the intoxication, objective theory applies throughout, unlike other capacity issues

1. Otherwise, the same requirements as mental illness (Rst.  § 15) apply. 

ii. Cundick v. Broadbent- A man lost $700k while drunk at a casino, the casino had more than a reason to know of his intoxication, they intentionally caused it, so he qualified under Rst. § 16. 

C. Flaws in the Agreement Process
a. Pre-Existing Duty

i. Rst. § 73- A party cannot simply demand more money for the same thing the parties agreed to in the past, there must be new consideration 

1. Alaska Packers v. Domenico- Ps signed on to work in Alaska for D, and they threatened to quit unless they got a raise when they got there. Because there was no new consideration, the workers could not recover the increased salary. 
ii. UCC 2-209(1)- No new consideration needed under the UCC

b. Impracticability and pre-existing duty

i. Rst. § 266- when there is an impracticability that is no fault of the party’s own, (ie performance under the contract becomes more difficult/expensive to complete, not impossible), the pre-existing duty rule does not apply and new consideration can be added

1. Watkins and Son v. Carrig- no consideration problem when large rock found during excavation, frustrating efforts to renovate. 

c. Duress

i. Types of duress:

1. Gun to the head duress 

2. Economic duress

a. The person trying to avoid the contract has no reasonable alternative and

b. The person trying to enforce the contract applied wrongful pressure 
ii. Rst. § 174- physical duress that results in an agreement = no manifestation of assent

iii. Rst. § 175- Economic duress is not appropriate if it is accompanied by an improper threat, regular economic duress does not suffice

iv. Rst. § 176- an improper threat is: pressure created by conduct like a crime/tort, threatening criminal prosecution, bad faith threat of lawsuits, or the threat is a breach of good faith and fair dealing 

1. Alaska Packers v. Domenico- the workers breached good faith and fair dealing when they demanded more money for nothing in return

2. (2)- the threat is improper id the resulting exchange is not on fair terms and 
a. The threatened act would harm the victim & wouldn’t benefit the threatening party

b. The effectiveness of the threat in inducing a manifestation of assent is significant increased by prior unfair dealings 

c. What is threatened is otherwise a use of power for illegitimate means 

d. Mistake of Existing Facts

i. Mutual mistake

1. A contract is voidable when both parties make a material mistake re a fact that impacts the deal (unless one party assumed the risk)
2. Rst. § 154- a party assumed the risk if he:

a. The agreement allocates risk

b. The party is aware at time of contract formation he only has limited knowledge of the facts but treats his knowledge as sufficient anyways

c. Risk is allocated to the party by the court bc it’s reasonable to under the circumstances 

3. Watkins & Son v. Carrig- bedrock under house made contract voidable because both parties were unaware of its presence and it made the job significantly more difficult/expensive
ii. Exceptions to mutual mistake

1. If there was bad judgement/ignorance rather than legal mistake

2. There is a mutual mistake but it’s not material to the contract

3. There is a mutual mistake but under the circumstances the party seeking relief should bear the risk of their mistake

iii. Unilateral mistake

1. A contract is voidable when one party was mistaken as to a basic assumption that had a material effect on the exchange (unless he assumed the risk)

2. Rst. § 153- a contract is voidable if risk was not assumed when the effect of the contract would be unconscionable if enforced or the other party had reason to know of the mistake

e. Undue Influence

i. Rst. § 177- where a) unfair persuasion, b) a special relationship, or c) a position of power is used to induce another into entering a contract, it is voidable by the adversely affected party
ii. Ororizzi v. Bloomfield School Dist.- man was unduly influenced by superintendent and principal to quit his job as a teacher bc they found out he was gay and threatened him with it 

iii. Elements: the party’s judgment was so impaired that their mental state prevents them from feely contracting AND several of the following: 

1. The people representing the dominant party outnumber the weaker party

2. The time and/or location of the discussion is unusual/inappropriate 

3. The dominant party claims the agreement must be reached immediately 

a. No time to consult an attorney

b. Any delay will have negative consequences 

4. The weaker party does not consult with an attorney 

f. Misrepresentation of Existing Facts

i. Rst. § 164- An agreement will be voidable if a misrepresentation was 1) fraudulent or material, and 2) the other party was justified in relying on that statement 

1. Rst. § 162- a misrepresentation is fraudulent if the maker intends his assertion to create a contract and 

a. The maker knows/believes his statement is a lie

b. The maker doesn’t have the confidence he claims to have in his assertion

c. The maker knows that he doesn’t have the basis he claims for his assertion

2. Rst. § 162- a misrepresentation is material if 

a. Objectively a reasonable person would be induced in reliance on it or

b. Subjectively the maker knew the victim would do so 

c. If its material, the victim does not have to prove fraudulence or negligence 

d. Kannavos v. Annino- half truths are sufficient (anything more than bare non-disclosure) if the other elements of a misrepresentation are met

3. A person is justified in relying on a misrepresentation if 

a. Rst. § 168- The maker asserts it as a statement of fact 

b. Rst. § 169- the person is not justified in relying on a misrepresentation if the maker merely asserts a statement of opinion unless

i. The maker stands in a relationship of trust w the victim

ii. The maker has superior knowledge/skill that is relevant

1. Vokes v. Arthur Murray, Inc.- statements made within a person’s arena of knowledge are treated as statements of fact

iii. The victim is particularly susceptible to misrepresentation 

g. Non-disclosure 

i. Traditionally, caveat emptor

1. Swinton v. Whitinsville Sav. Bank- if it is an arm’s length transaction, no need to disclose if there were no material misrepresentations 

ii. Rst. § 160- an action that is intended to prevent the other party from learning a fact is equivalent to an assertion that the fact does not exist, similar to a material misrepresentation. 
Defenses Based on What the Agreement Says
A. Illegality

a. A contract is generally voidable for illegality

b. If the contract’s terms involve a crime or tort, the contract is void

c. If the contract is one where both parties are culpable, the contract is void and unenforceable and courts will leave them where it found them

d. If the subj matter is not illegal but the purpose for the contract is illegal, the contract is voidable at the option of the innocent party

B. Public Policy

a. Rst. § 178(1)- courts may refuse to enforce on the grounds of public policy if

i. Statute provides that the term is unenforceable or

ii. The court can develop common law as a basis for refusing to enforce the term on the grounds of public policy

b. Can encompass things that are not crimes or torts

c. Broader than unconscionability due to the lack of need for procedural unfairness

C. Unconscionability 

a. A defense to the enforcement of an agreement where there is:

i. The absence of meaningful choice (procedural) and

ii. The contracts contain unreasonably unfavorable terms (substantive)

b. Procedural Unconscionability- refers to the agreement process (unfair surprise)

i. Can include lack of meaningful choice

ii. Adhesion contracts- standardized contracts drafted by the party with superior bargaining power on a take it or leave it basis (no negotiation)

1. Graham v. Scissor Tail Inc.- an adhesion contract will be unenforceable if the terms and conditions do not fall within the reasonable expectations of the weaker adhering party

iii. Consider: 1. Hidden or complex terms in a contract, 2. Illegible terms, 3. Misleading terms, 4. Complex legalese 

c. Substantive unconscionability- problems with the terms of the agreement (unduly oppressive) 

i. 3 step analysis: 1. Is there a one-sided term? 2. If there is a one-sided term, does it protect a legitimate interest? 3. If the one-sided term is protecting a legit interest, is it a reasonable way to do so, or does it go beyond what is necessary?

d. Price unconscionability

i. McKinnon v. Benedict- where consideration is so inadequate for a bargain and there is a great inequity between the parties, an equitable remedy cannot be enforced

ii. Stoll v. Xiong- a contract is unconscionable where if enforced it would render the contract so gross as to shock the conscious such that no honest person would propose and no honest person would enter such a contract

e. Unconscionability and arbitration clauses

i. A term that is unilateral (only req one party to arbitrate) render the entire agreement unconscionable 

1. Armendariz v. foundation health
ii. Failure to explain the drawbacks of arbitration
1. Prasad v. Pinnacle-shows procedural unconscionability in the form of surprise

iii. Cost-sharing provisions

1. Prasad v. Pinnacle- even a successful employee bearing arbitration costs is unfair

iv. Unilateral rights to modify terms in an agreement

1. Prasad v. Pinnacle- substantively unconscionable even if the employer is req to give advanced notice because 1. It withholds bargaining power and 2. The contract is adhesive anyways

v. Fed Arbitration Act § 2

1. Procedural unconscionability is still valid, but it arbitration clauses that are not allowed for substantive unconscionability under state law are preempted 
The Parole Evidence Rule
A. Concept

a. Verbal or extrinsic evidence conveyed that relates to discussions and alleged agreements entered into before the written contract was formed

b. When a contract is written and integrated, all prior obligations and terms that related to the contract are discharged and the court will exclude evidence of it

B. Roadmap

	If the writing is (a) completely integrated and (b) unambiguous (
	Parol evidence is inadmissible



	If the writing is (a) completely integrated and (b) ambiguous (
	Parol evidence is admissible only to explain the terms of the contract (but not to alter or contradict any unambiguous term)



	If the writing is (a) partially integrated and (b) unambiguous (
	Parol evidence is admissible to explain or supplement the terms of the contract (but not to alter or contradict any unambiguous integrated term)



	If the writing is (a) partially integrated and (b) ambiguous (
	Parol evidence is admissible for any purpose, except to alter or contract any unambiguous integrated terms



	If the writing is (a) unintegrated and (b) ambiguous (
	Parol evidence is admissible for any purpose




C. Integrated Agreements

a. Rst. § 209- an integrated agreement is a written contract that the parties intended to serve as a final expression of one or more terms of that agreement 

b. Rst. § 213(1)- a binding integrated agreement discharges prior agreements to the extent that they are inconsistent with the terms of the final written one 

c. Partially integrated agreements- Rst. 210(2)- an agreement other than a completely integrated agreement
i. Rst. 216(2)- an agreement isn’t completely integrated if the writing omits a consistent additional agreed term which is agreed for separate consideration, or such a term may naturally be omitted from the writing

d. Completely integrated agreements- all the terms related to the deal are present

i. Terms that naturally would have been within the scope of the agreement are discharged 

1. Includes price

ii. UCC 2-202(a)- a written agreement for the sale of goods is presumed to be completely integrated, discharging all prior and contemporaneous agreements within its scope

1. Within its scope for UCC- if the term being offered would certainly have been included, rather than naturally

e. Merger/integration clauses- a court will usually find that the presence of these means that the contract is completely integrated, but not always 

Ambiguity and Extrinsic Evidence
A. Traditional Plain Meaning Rule
a. If a writing appears unambiguous on its face, the meaning of the terms is based on the 4 corners of the document, so the party cannot introduce evidence of a different meaning 

i. Mitchill v. Lath- the agreement must be independent and distinct under the parole evidence rule + the oral agreement does not contradict express or implied provisions of the final agreement + the original agreement is one that the parties would not be expected to embody the final agreement (based on circumstances around the agreement)
ii. W.W.W. Associates, Inc. v. Giancontieri- when a contract is 1. Completely integrated and 2. Unambiguous it will be enforced according to its terms and extrinsic evidence regarding terms is inadmissible
B. Modern External Evidence Rule
a. If a party claims there was a different understanding as to the terms of a contract and the contractual term is at least fairly admissible as 2 rational interpretations, then 
i. The parties can introduce extrinsic evidence too prove meaning and
ii. The court must consider the extrinsic evidence to determine the intent of the parties
iii. Pacific Gas & Electric Co. v. G.W. Thomas Dryage & Rigging Co- focus is on the intent of the parties
1. its impossible to rely on only the words of the contract
iv. Trident Center v. Connecticut Gen Life Ins. Co.-under the California law, the extrinsic evidence must be considered no matter what, even if its unambiguous 
b. Still cannot introduce terms to cause ambiguity 
i. Would a reasonable person think the dispute was genuine
c. Various ways of interpreting parole evidence
i. Against the drafter- if someone drafted a less than perfect document then that person should bear the cost of ambiguity
1. Lamps Plus Inc. v. Valera- this doctrine is a last resort when all other means of interpretation have been exhausted
ii. Of the same kind- generic terms will take the meaning of their context
iii. The preferred interpretation- one that leads to a valid contract or one that further public policy over one that does the opposite
C. Using Parties’ Dealings to Remove Ambiguity
a. Standard Preference in interpretation: 1. Express contract terms, 2. Parole evidence, 3. Course of performance, 4. Course of dealing, 5. Trade usage
i. Parole evidence- anything the parole evidence rule allows us to interpret or add (most specific to the contract so there is the most weight)
ii. Course of performance- concerns how the parties previously performed under the contract in question
iii. Course of dealing- concerns the history of transactions between parties which may be nec to explain the parties’ understanding of the agreement (less specific bc its previous contracts)
iv. Trade usage- concerns how ppl in the industry generally interpret the term in question (most general)
b. Frigaliment Importing Co. v. B.N.S.- if the parties to a contract subjectively and in good faith construe the term chicken differently, courts may look to external factors

i. Objective meaning- dictionary definition offered by both parties

ii. Trade usage- when one party is not a member of the trade, the other party must show either actual knowledge or that the usage was so pervasive that the party’s acceptance of it may be presumed

iii. Market factors- look at market rates to determine what was reasonable 

c. Hurst v. W.J. Lake & Co.- courts will permit evidence of custom and trade usage to show that contract terms have specialized meanings in a particular trade industry, even if the term is not patently ambiguous 
D. The Doctrine of Mutual Misunderstanding
a. When parties agree to the same term in the contract, but each attaches a materially different meaning to that term 
b. Raffles v. Wichelhaus- peerless ship leaving at 2 different times was unenforceable because there was no meeting of the minds 
c. Whose meaning prevails? Rst. § 201
i. If the parties use the same meaning that’s the one that prevails
ii. When there is a different meaning, the term is interpreted in accordance with the meaning attatched by one of them if
1. That party didn’t know of any other meaning and the other party knew of the meaning attached by the first party or
2. The party had no reason to know of any other meaning attached by the other and the other had reason to know of the meaning attached by the first party
Gap Filling & Implied terms
A. Terms Implied to Achieve the Parties’ Intent

a. Courts will provide missing terms when parties intended to contract but omitted an essential term that can be inferred from the circumstances

b. Rst. § 204- when the parties have not agreed with respect to a term, the court will supply a term that is reasonable in the circumstances 

c. Obviously omitted terms

i. Wood v. Lady duff Gordon- some terms are obvious such as the exclusivity of the arrangement obviously it was implied he would work hard

d. Trade usage/custom

i. UCC § 2-208(2)- evidence of course of dealing/trade usage is admissible to explain or supplement a written agreement where its consistent with the terms of the agreement

ii. UCC § 1-303(c)- trade usage is when a term is customary in the relevant place/vocation/trade then it is a term of the deal even if not expressly agree to by the parties and the party can use parole evidence to explain the terms of the deal

1. Nanakuli Paving v. Shell Oil- courts may admit evidence of trade usage in order for parties to demonstrate implied contract terms if
a. The evidence is consistent with the contract and the usage is so prevalent, the parties would have reasonably intended to incorporate them, even if one party was not aware of the practice
B. Terms Implied to Achieve Policy Goals 
a. UCC Supplied Terms
i. If the parties intended to form a contract but some things are missing, the UCC will supply default terms (gap-fillers)
ii. UCC § 2-305- supplies a reasonable price based on market value at time of contracting
iii. UCC § 2-308- supplies a place oof delivery (sellers residence/place of business)
iv. UCC § 2-309- supplies time for performance (reasonable based on the circumstances)
b. UCC Implied Warranties
i. UCC § 2-314- implied warranty of merchantability- the goods sold by the merchant will be fir for ordinary purposes for which such goods are used
1. UCC § 2-104- a merchant is a person who deals in goods of this kind or otherwise holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction
ii. UCC 2-315- Implied warranty of fitness- if the seller knows or has reason to know the buyer 
1. Requires the goods for a purpose and
2. Is relying on the seller’s expertise or judgment to provide or choose goods suitable for that purpose and
3. The goods are not fit for that purpose
4. Keith v. Buchanan- no implied warranty of fitness bc his friend inspected the sailboat and he had other knowledge so he was not relying on the skill or judgement of the seller
iii. Disclaiming implied warranties
1. UCC 2-316- implied warranties can be disclaimed if

a. Buyer examines the goods and does not see defects he reasonably should

b. Buyer neglects to examine the goods

c. Disclaimer is conspicuous 

d. Course of dealing or course of performance or trade usage shows the warranties were disclaimed
Conditions, Performance, and Breach

A. Promises vs.  Conditions

a. Promise 

i. Imposes a duty on the promisor

ii. Non-breacher may sue the breacher for breach of contract

b. Conditions 

i. Qualifies the duty imposed on the promisor

ii. § 224- a condition describes the circumstances under which a party is obligated to perform, an event that’s not certain to occur that must occur before performance becomes due

iii. Failure of a condition to occur discharges the duty to perform rather than creates a breach situation 

B. Express conditions

a. Words in a contract that excuses promises if the condition isn’t satisified 

i. Words like: if, only if, so long as, provided that, etc. 

b. Must be complied with strictly

C. Constructive conditions 

a. Implied conditions from the language of a contract, subject to the material breach rule

b. A form of gap filling used by the court where parties fail to specify the order of performance

i. Help ensure the party will receive the promise they bargained for by making them mutually dependent on each other

c. Absent an express provision to the contrary, the promises are mutually dependent based on presumption

d. Simultaneous performance
i. 234(1)- where all or part of a contract can be exchanged simultaneously, they are due simultaneously

ii. 238- if the contract does not describe the sequence of events and they can be simultaneous, they must be 

e. Where one parties performance requires a period of time

i. 234(2)- the performance that requires time is due before the other party’s performance. 

ii. That party who requires a period of time’s performance is a constructive condition on the other party’s performance 

1. K&G Construction v. Harris- where periodic payments exist, it’s a series of alternating constructive conditions precedent in which performance is precedent to payment 

2. Must complete work before you demand payment

When Performance is Excused
A. Non-Occurrence of an Express Condition
a. Strict compliance rule
i. An express condition must be exactly adhered to for performance to be due
ii. Luttinger v. Rosen- even getting approved for a loan 0.1% higher than stated excused performance
b. Limitations to the strict compliance rule
i. When express conditions are ambiguous 
1. Peacock construction v. modern air conditioning- the contract that said pay the subcontractor 30 days after the contractor is paid did not mean that the contractor getting paid did not satisfy the condition
ii. Where non-occurrence of a condition would cause disproportionate forfeiture 
1. Jacob & youngs v. Kent- if a party substantially performs its obligations under a contract, strict compliance may be waived- the pipe of equal quality was not enough to waive performance considering forfeiture
iii. Where satisfaction clause governs performance
1. If there’s an express condition on the duty that requires satisfaction, the standard is whether a reasonable person would be satisfied if practical 
a. Not subjective things, usually on commercial matters
2. If it’s a subjective subject matter, a good-faith requirement is applied
a. Gibson v. crange- painting of daughter was judged subjectively as a failure so it did not satisfy the condition 
B. Improper performance
a. Material breach
i. A breach is material if as a factual matter there was a major screw up
1. Quantity- only washing 1/3 of the car
2. Quality- car is dirtier post-wash than after
b. Factors to consider for breach(241)
i. the extent the injured party is deprived of the benefit
ii. does adequate compensation exist for the part of the benefit they will be deprived
iii. the extent the party failing will suffer forfeiture 
iv. the likelihood the other party will cure his failure 
v. good faith and fair dealing for the failing party?
c. Injured party for breach
i. May perform and seek damages
ii. May refuse to perform, rescind contract, and seek damages
d. When breach is not material: substantial performance
i. Where a contract was substantially performed, there may still be damages, but no excuse to ignore future obligations of contract
ii. Jacobs and young vs. kent- they materially performed the installation of the pipe, so party was obligated to pay
iii. Plante v. Jacobs- wall that was off by a foot still required payment for the whole house because the essential purpose of the contract was met 
iv. For building contracts the risk of unjust enrichment is higher, so even substantial errors have been interpreted to include substantial performance
e. UCC perfect-tender rule
i. 2-601: if the goods or tender fail in any respect to conform to the contract, the buyer may reject
1. Buyer need not pay otherwise
2. Buyer must reject before the perfect tender rule is enforced
ii. Buyer must reject within a reasonable time, cannot indicate that goods are acceptable, and the buyer cannot do anything inconsistent with the seller’s ownership of goods 
iii. Buyer can revoke acceptance for a) a substantial defect or b) non-conformity only if
1. The problem was difficult to discover at the time of discovery or
2. The seller said the defect would be cured & it has not been
C. Doctrine of divisible contracts: mitigating forfeiture 
a. Some amount can be due for partial performance if the contract is divisible 
b. The equivalent payment is required as if only that promise had been made 
c. Divisible contract requirements 
i. Performance of each party can be divided into 2+ parts
ii. The number of parts due on each side is the same
iii. Each part of the performance by one party has a corresponding part in the other party’s performance 
d. Gill v. Johnstown lumber- logs not delivered due to flood had a contract with 2 payment parts. The first part was divisible as it was payment upon partial performance, while the second part could not be enforced because it was a lump-sum payment upon completion
D. Estoppel, Waiver, & Election: mitigating forfeiture 
a. Estoppel
i. A condition is excused on grounds of estoppel if prior to when the condition was to occur, the party whose duty was conditioned says that they will perform regardless and 
ii. The other party changes their position detrimentally as a result
b. Excuse of performance by waiver
i. After the condition was not fulfilled, the party knew of the failure yet states they will perform and
ii. The other party relied on that statement
c. McKenna v. Vernon- a condition contract will be waived when it has repeatedly been waived in the past, unless the party expressly reinstates it under 84(2)
d. Election
i. A condition is excused by election when after the condition was failed to be performed, the party still performed and there is no reliance 
E. Failure to cooperate and prevention
a. Prevention
i. If a party has some control over the fulfillment of a condition, the condition is excused if he attempts to prevent the fulfillment of the condition 
b. Failure to cooperate
i. If a party has some control over the condition being fulfilled and they don’t try to fulfill it, the condition is excused
F. Doctrine of anticipatory repudiation 
a. If one party repudiates their side of the contract before the time of his performance is due 
b. 250(a) Requires an unequivocal indication of intention to not perform, and entitles the oblige to a claim for breach and damages
i. Hochester v. de la tour- telling the employee that they wouldn’t honor his contract before the start date allowed recovery before that start date because statement was unequivocal 
c. 250(b) a voluntary affirmative act that renders the party unable to perform the contract or apparently unable to perform is a repudiation, breach and damages result
d. if the obligee wrongly interprets an equivocal statement to be unequivocal and stop performance as a result, they are in breach
e. adequate assurances
i. if there are reasonable grouds too believe the obligor wont perform, the oblige may demand adequate assurance of due performance 
1. McCloskey v. Minweld- cannot go beyond what the contract is for
ii. If they fail to then confirm after demand, then they may treat the failure as a repudiation 
f. Retracting repudiation statements/actions
i. Must occur before the other party materially alters their position
ii. Cannot indicate that repudiation was final first
g. Consequence of repudiation
i. If the repudiation is material, the non-breaching party is excused from performance
ii. Because it’s a form of breach, the repudiating party can sue for damages 
iii. Kanavos v. Hancock Bank- the party must be able to perform to sue the other side for repudiation 
G. Defenses of Impossibility and Impracticability
a. Impossibility
i. After contract formation, something happens that makes it impossible for a reasonable person to perform 
ii. 3 kinds oof impossibility
1. Death or incapacity
a. Ie if a promisor dies or is incapacitated prior to performing and the task was not delegable. If it was delegable, then it must be delegated upon death
2. Damage or destruction of the subject matter of the contract

a. Taylor v. Caldwell- music hall burned down so it made it impossible to hold a concert there
3. Performance becomes illegal after formation
b. Impracticability 
i. Where post-contract events not anticipated affect the ability to perform contract obligations
1. Must have significant magnitude–excessive and unreasonable cost
ii. Criteria: 
1. When performance is much more difficult (although not impossible)
2. By an event not anticipated at the time of formation (can be a subsequent event or an unknown but existing impracticability) 
a. The non-occurrence of which was a basic assumption on which the contract was made
3. Through no fault of the person asserting it
4. That person did not assume risk of the event
iii. UCC impracticability 
1. 2-615- Seller is not in breach of his duty to perform under a contract if the performance as agreed 
a. Has been made impracticable

b. By the occurrence of a contingency

c. The non-occurrence of which was a “basic assumption” on which the contract was made
2. Impracticable:
a. an unexpected occurrence;
b. failure to allocate risk of that occurrence to the party seeking to avoid the obligation to perform
c.  as a result of the occurrence, performance became so difficult or expensive as to be "commercially impracticable."
i. Transatlantic financing v. US- the party failed to allocate the risk of the war in the middle east, so them having to mitigate damages from the closure of the suez canal was not unjust enrichment/impracticability 
3. Basic assumption
a. Was not foreseeable- if it was foreseeable then parties could have contracted against it
i. Eastern Airlines v. Gulf Oil- without a force majeure clause, a foreseeable occurrence of a contingency is not protectable by impracticability 
4. Price impracticability 
a. If the variation in price is so different that it is unjustifiable, then price impracticability can come into play
c. Frustration of purpose
i. Triggered by
1. Post contract events
2. Not anticipated by the contract
3. That do not affect the ability to perform but affect the mutually understood purpose on which the contract was made 
ii. Must be the principal purpose of the contract
iii. Frustration must be substantial 
iv. The non-occurrence of the frustration must have been a basic assumption of the contract
v. Can include massive market price fluctuations 
1. Must be unprecedented and great difference
vi. Krell v. Henry- the king not marching anymore frustrated the purpose of their contract of renting the apartment with a view of the square
Remedies for Breach-Common Law
A. Legal remedies
a. Compensatory damages

i. Expectancy damages

1. Difference between new value of what was promised and what was received

2. Recoverable except to the extent they could have been mitigated 

ii. Consequential damages

1. Losses that were caused by breach besides expectancy damages

2. Only if they were reasonably foreseeable to the breacher at the time of formation

iii. Incidental damages

1. Reasonable costs of mitigation are covered but not attorney’s fees 

b. Restitution damages

i. Quasi contract recovery

1. Where there is no enforceable contract but to prevent a benefit to the other party, they may recover a the reasonable value of such benefits

c. Liquidated damages clause

i. Enforceable if at the time of formation, damages were difficult to estimate and 

ii. The amount specified was a reasonable forecast to actual damages

B. Equitable remedies 

a. Specific performance 

i. Required performance of the contract; only when money damages would be inadequate (ie real estate) 

ii. Can only be employed where it is reasonable ie the court can enforce it ie where they have per jur etc. 

b. Defenses to equitable remedies
i. Laches

1. An unreasonable delay in bringing a suit that prejudices the breacher bc they assumed the contract would not be enforced as a result of the delay

ii. Unclean hands

1. One party acts inappropriately in inducing a contract or in their own performance of the contract

2. Eg seller is convinced to not sell based on race of ppl moving in 

Remedies for Breach-UCC
A. Buyer remedies for breach of warranty
a. Status quo remedies

i. Can reject under the perfect tender rule before accepting

ii. Can revoke an acceptance as well (see above)

iii. For both, seller must have notice of any defects and anticipated uses of the remedies + buyer must await reasonable instruction from seller as to what to do with the goods (no instruction means buyer can do what they want w the goods so long as its reasonable)

b. Other remedies

i. Damages 

1. If goods are delivered defective and buyer elects to keep, they can sue for breach of warranty 

a. The damages will be for the diminished value oof the goods 

2. If buyer covers for bad goods that were rejected or revoked upon or failed to deliver, they can sue for the difference in the cover price and the contract price 

a. If buyer doesn’t cover, them the difference between the market price at the time the buyer learned of the breach and contract price
3. Consequential damages- difference between resale of goods 

4. Incidental damages

c. Specific performance

i. Only available if the goods are unique and money damages would be inadequate 

B. Seller remedies for buyer’s breach

a. Status quo remedies

i. Right to withhold goods

1. If buyer breaches while goods are in seller’s possession, they can withhold delivery and do whatever is reasonable and sue for damages

ii. Right to stop goods in transit and recover them

1. If the buyer isn’t insolvent they can only do this for large shipments 

iii. Other remedies

1. Sub sale

a. Seller must give buyer notice of sale unless goods are perishable or will rapidly decline in value (gives buyer one last chance to cure breach)

b. Damages- difference between contract price and sub sale price

2. Straight damages

a. Seller can choose to recover damages

b. Difference between contract price and MP at the time and place the delivery was to be made

3. Noon-re-sellable goods

a. Seller can sue buyer foor price of goods 

iv. Incidental damages
1
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