Module 1 – Introduction to Contract Law & What Law Applies?

I. Contract Formation Definitions

a. Contract (R§1): A promise or set of promises for the breach of which the law gives a remedy or the performance of which the law in some way recognizes as a duty
i. (R§205): Every contract imposes on each party a duty of good faith

b. Promise (R§2): Manifestation of intention to act/refrain from acting

i. (R§21): Manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract

c. Agreement (R§3): Manifestation of mutual assent on the part of two or more persons

i. Presumption: Family living together, relatives, and social obligations do not intend for a promise to be legally enforceable (Balfour: Agreement between husband and wife is not legally enforceable)
1. Rebuttable: Show facts indicating intent for promises to be enforceable, or indicating benefit carried implied promise of payment (Wilhoite: Distant relative housing was not offered gratuitously)
d. Bargain (R§3): Agreement to exchange promises or performances

i. (R§17): Bargain must show manifestation of mutual assent to the exchange

ii. (R§18): Manifestation of mutual assent requires each party either make a promise or begin a performance

iii. (§19): Conduct may manifest assent if:

1. Party intends to engage in conduct, and

2. Party knows or has reason to know the other party may infer assent
e. Intent: Parties need not intend to have legally enforceable agreements (Lucy v. Zehmer: Drunken sale of property was valid because P reasonably thought D assented)
i. Objective Theory of Contracts (Mutual Assent)
1. Whether a reasonable person who wants to enforce a contract would conclude that a contract has been formed
2. Whether a reasonable person, given the facts, would infer that the other party intended to enter into a contract
II. Components of a Contract

a. Offer

b. Acceptance

c. Consideration

i. Without consideration, Promissory Estoppel

d. Absence of defenses to formation

e. Intent to enter into an agreement with legal effects as demonstrated through manifest assent

III. Types of Contracts

a. Unilateral: Exchange of a promise for a performance
i. i.e., I promise $ if you paint my house
b. Reverse Unilateral: Exchange of a performance for a promise; no contract until performance
c. Bilateral: Exchange of a promise for a promise
i. i.e., I promise $ if you promise to paint my house
d. Express: Contract results from parties’ words, whether oral or written

e. Implied-in-fact: Reasonably implied by parties’ conduct; same legal effect as Express

i. One conducts an action and receives a service knowing that payment was expected

ii. A reasonable person in the position of the service provider would believe a contract had been formed

iii. i.e., Customer pointing to venti coffee sign at Starbucks
f. Implied-in-Law/Quasi: Legal system requires a benefitted party to pay for services 
i. Offeree cannot accept or reject because they are unconscious

ii. Would a reasonable person want the service under the circumstances?

iii. Would it be unjust to receive that care without paying?

1. Unjust enrichment: Benefitted party cannot indicate agreement

a. i.e., Paying doctor who saved you while unconscious
IV. UCC Applicability
a. Article 2 applies to transactions in goods or future goods
i. Transaction: Purchases and sales
1. Does not include real estate, leases, intellectual property, or services

ii. Good (UCC§2-105): All things movable at the time of identification to the contract

1. i.e., When the specific item is designated as the one to be delivered

iii. Future Good: Not in existence at the time the contract was entered into

b. Sales/Service Hybrid

i. Predominant Purpose Test (BMC Industries: Purchase order for eyeglasses was deemed mainly a transaction in goods)
1. Is the purpose for the service with goods incidentally involved, or sale of goods with service incidentally involved?
a. (1) Contract language (buyer v. client)

b. (2) Cost of goods v. cost of service

c. (3) When payment is made (upon delivery or installation)

ii. Gravamen [Cause of Action] Test
1. Is the heart of the lawsuit over a problem with the goods or services?
Module 2 – Intent, Offer, and Acceptance

I. Factors for Intent to be Bound (R§27)
a. Express reservation in preliminary agreement
b. Partial performance
c. All essential terms are agreed upon
d. Complexity and magnitude of the agreement
II. Offer

a. Offer (R§24): Manifestation of willingness to enter into a bargain, made so the offeree reasonably understands that his assent to that bargain is invited and will conclude it
i. Must have language of commitment or invitation to take action
ii. Nothing more than acceptance is needed by the offeree to create the contract
iii. Objective Theory of Contracts (Offer)
1. Whether a reasonable person in the position of the offeree would believe that an offer had been made
b. Preliminary Negotiation (R§26): Inquiries that will require a further manifestation of assent; not an offer if no willingness to enter into a bargain
i. Catch all category of non-offers
1. Advertisements of goods are solicitations, not offers to sell
a. Inventory Problem
i. Customers are typically the offeror unless inventory and timing are clearly defined (Lefkowitz: price and quantity of fur coats left nothing open to negotiation)
1. (In Pepsico, Pepsi urged customers to earn points and review their catalog that did not include the Harrier Jet) 
2. (In Camel Tobacco, Plaintiff won because Camel had control over their catalog inventory and how many points they released)
2. Asking about interest in purchasing property is not an offer to sell 
3. Price quotations/letters of intent are not offers because they require further manifestation of assent
4. Gifts are not offers because there is no exchange
c. Types of Offers
i. General Offer (R§29): Unilateral offer made to the general public
1. Can only be revoked if revocation is publicized as equally as the offer
a. Actual notice of revocation not required only for general offer
b. Offers only last a reasonable amount of time
2. Anyone who begins/tenders performance prior to revocation has reasonable time to accept (Carbolic Smoke Ball)
a. Notice of intent to accept is not required
ii. Reward Offer: Acceptance requires the person performing the requested act have knowledge of the reward (Broadnax)
1. (R§51): An offeree who learns of the reward offer after beginning performance may accept by completing performance
a. Unless offeree manifests intention not to accept (i.e., turns down reward offer)
b. Reward cannot be accepted by government official who has existing duty
2. Reward offers only grant power of acceptance to the first person
iii. Indifferent/Ambiguous Offer (R§32): Can be reasonably accepted by either promise or performance (often implied)
1. (R§62): Where an offer invites choice of promise/performance, the tender/beginning of an invited performance is an acceptance
a. Both parties liable for breach
iv. Cross-Offer: Offer sent by offeree at same time as the offeror with identical terms; this does not form a valid contract because two offers are made without acceptance
III. Reasonably Certain Terms / Indefiniteness
a. Indefiniteness: Can the court determine if there is breach and give an appropriate remedy?
i. (R§33): Manifestation of willingness intended to be understood as a contract can only be accepted if the material terms are reasonably certain
1. (R§204): Court may supply terms reasonable under the circumstances
2. (R§34(1)): Terms may be reasonably certain even though a party is empowered to make a selection
a. i.e., $2 for a snow cone or cotton candy
3. (R§34(2)): Partial performance may remove uncertainty and establish that a contract is enforceable as a bargain has been formed
a. i.e., Homeowner allows cleaners to clean second home
ii. Terms Needed to Save Contract from Indefiniteness

1. *Subject matter
2. *Quantity
3. *Price
4. *Delivery terms (when)
5. Payment terms
6. Delivery terms (where)
7. Delivery terms (single or multiple lots)
iii. Ways to Save Contract from Indefiniteness

1. U/T, C/P, C/D
2. Contract allows a choice by its terms
3. Contract has internal mechanism/references external source for terms
4. Court supplies reasonable term
5. Partial performance
iv. Hierarchy of Terms
1. Express Terms
2. Course of Performance [C/P]: Parties have affixed a meaning of the term in this contract
3. Course of Dealing [C/D]: Parties have affixed a meaning of the same or similar term in previous contracts
4. Usage of Trade [U/T] (Fairmount Glassworks: “Carloads” of jars was understood as an industry term indicating a specific quantity)
5. Gap fillers
b. UCC Indefiniteness Test
i. (UCC§2-204): Contract with open terms does not fail indefiniteness if:
1. Parties intend to enter into a binding agreement, and
a. The more terms left open, the less likely parties intended to enter a binding agreement
2. There is a reasonable certain basis for determining breach and giving an appropriate remedy
a. Court may supply terms reasonable under the circumstances
ii. How a Term Can be Left Open (UCC§2-305)
1. Nothing is said as to the term or parties do not agree on the term
2. Parties agree to agree on the term later; presumption that parties intend for the court to insert a reasonable term
3. Parties agree that the term will be decided by a third party
4. Unless parties intend not to be bound unless the term is fixed/agreed
iii. UCC Gap Fillers (No gap fillers for subject matter or quantity)
1. Price: Reasonable price
2. Delivery terms (when): Reasonable time
3. Payment terms (when): Time at which buyer is to receive the goods
4. Delivery terms (where): Seller’s place of business
5. Delivery terms (single or multiple lots): Single unless circumstances demand otherwise

IV. Acceptance
a. Acceptance (R§50(1)): Manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer

i. Objective Theory of Contracts (Acceptance)
1. Whether a reasonable person in the position of the offeror would believe that the offeree accepted the offer

2. Reasonable to accept in the same manner in which the offer was made
ii. Manner of Acceptance

1. (R§30(2)): Unless other indicated, an offer invites acceptance in any manner and by any medium reasonable under the circumstances

a. (R§65): Using the same medium of acceptance as the offeror is reasonable
2. (UCC§2-206(1)(a)): Unless unambiguously indicated, an offer invites acceptance in any manner and by any medium reasonable under the circumstances
3. (R§60): If an offer prescribes the place, time, or manner of acceptance, the terms must be complied with

a. If an offer merely suggests a permitted place, time or manner of acceptance, another method is not precluded

4. (R§41(3)): Reasonable Times to Accept

a. When a conversation (face-to-face or phone) ends

b. By midnight or the following morning after a letter is received

iii. (R§58): Acceptance must comply with the requirements of the offer as to promise/performance

1. (R§50(2)): Acceptance by performance requires at least part of what the offer requests be performed and includes acceptance by a performance which operates as a return promise

a. (R§45): An option contract is created where an offer invites acceptance by performance and performance tenders/begins
i. Tender: Manifestation of (1) willingness and (2) ability to perform

1. Preparations are not enough, what is tendered must be part of the actual performance

ii. Offeror cannot revoke, but offeree can

b. (R§62): Where an offer invites choice of promise/performance, the tender/beginning of an invited performance is an acceptance
i. Both parties liable for breach
c. (R§54(1)): If offer invites acceptance by performance, no notice of intent to accept is necessary unless requested

i. Notice of actual acceptance (completed performance) is necessary

ii. (R§54(2)): If offeree who completes performance has reason to know the offeror will not know, contractual duty of the offeror is discharged (contractual duty of offeree stays; legally bound to complete performance and offeror can sue), unless…

1. Offeree exercises reasonable diligence to notify the offeror;

2. Offeror learns of the performance within a reasonable time; or

3. Offeror indicates notification of acceptance is not required

d. (UCC§2-206(2)): If performance is reasonable and offeror is not notified of acceptance within a reasonable time, the offer has lapsed before acceptance (no contract ever formed)
2. (R§50(3)): Acceptance by promise requires the offeree complete every act essential to the making of a promise 

a. (R§56): If acceptance by promise, offeree must exercise reasonable diligence to notify offeror or offeror must receive the acceptance seasonably

i. Unless offer permits acceptance by silence or states otherwise

b. Power of Acceptance

i. Revocable Offer: Offeree receives only “power” to accept the offer

1. Termination of Power of Acceptance (R§36)

a. Rejection or counter-offer

b. Lapse of time

i. (R§49): Time is extended if the delay is due to the fault of the offeror, but not if the offeree knows or has reason to know of the delay

c. Revocation by the offeror

i. Indirect Revocation (R§43): Requires:
1. (1) Offeror took definite act (narrowly defined) inconsistent with intention to enter into proposed contract
2. (2) Offeree learned of offeror’s conduct from a reliable and trustworthy source

3. Policy: Law should not allow the offeree to set an offeror up for known breach
d. Death or incapacity of either party

e. Non-occurrence of any condition of acceptance

ii. Irrevocable Offer: Offeree receives a “right” to accept the offer

1. Types of Irrevocable Offers

a. (1) Express Option Contract

i. Express (R§25): Contract that limits promisor’s power to revoke an offer (requires offer, acceptance, & consideration (purported ok if signed in writing))

1. Right to accept is generally transferable

b. (2) Merchant’s Firm Offer

i. (UCC§2-205): Offer to buy/sell goods by a merchant in a signed writing that assures it will be held open for a reasonable time (maximum of 3 months)

c. (3) Implied Option Contract

i. (R§45): An option contract is created where an offer invites acceptance by performance and performance tenders/begins

1. Offeror cannot revoke, but offeree can

2. Offeror only has duty to pay if full performance is completed

3. Option contract lasts only time reasonably necessary to complete performance

d. (4) Option Contract formed based on substantial reliance (R§87(2))

i. (1) Offeree takes substantial action in response to the offer

ii. (2) Action is reasonably foreseeable given the nature of the offer

2. Termination of Right of Acceptance

a. Expiration of time

b. Destruction/death of something necessary for performance

c. Illegality of the subject matter of the contract

d. Non-occurrence of any condition of acceptance

e. *Majority Rule* Unequivocal rejection or counter-offer by offeree followed by reasonable reliance by the offeror

c. Silence or Inaction as Acceptance

i. (R§69(1)): Silence or inaction operate as acceptance if:

1. Offeree takes benefit of offered servicing with reasonable opportunity to reject and reason to know the offeror expects compensation;

2. Offeror gives offeree reason to understand that assent may be manifested by silence or inaction; or

3. Because of previous dealings, it is reasonable that the offeree notify the offeror if he does not intend to accept

ii. (R§69(2)): Acceptance upon an offeree acting inconsistent with the offeror’s ownership

V. Unilateral Contract Trick

a. When an offeree sends non-confirming goods in response to a unilateral (or ambiguous) offer…

i. (R§) Recognizes this as a rejection and a counter-offer

ii. (UCC§2-206(1)(b)): An offer to buy goods for prompt shipment resulting in the offeree sending non-conforming goods results in simultaneous acceptance and breach

1. Shipment of non-confirming goods only allowed if the seller/offeree reasonably notifies the buyer of accommodation shipment

a. Accommodation Shipment: Good faith counteroffer

VI. Mailbox Rule (R§40, 42, 63, 66-68)

a. Offer ( Effective on receipt

b. Acceptance ( Effective on dispatch (Option Contract only upon receipt)

i. Without regard to whether it reaches the offeror; only if properly dispatched

1. If improperly dispatches, only if received in a reasonable time

2. Dispatch: When put out of the offeror’s possession

c. Rejection ( Effective on receipt

i. Rejection then acceptance ( Rejection effective if it gets there first; acceptance effective if it gets there first

ii. Acceptance then rejection ( Acceptance effective unless:

1. Rejection arrives first AND offeror relies on rejection

d. Revocation ( Effective on receipt

i. When it comes into the possession of the person addressed

VII. Battle of the Forums

a. Common Law Additional or Different Terms

i. (R§59): A reply to an offer that intends to accept but is conditional on additional or different terms is not acceptance but a counteroffer

1. (R§61): An acceptance which requests additional or different terms is not invalidated unless the acceptance is made to depend on the assent to the changed or added terms

ii. Mirror Image Rule: Acceptance that varies the terms of an offer is a counteroffer; needs new acceptance

iii. Last Shot Doctrine: Last party to submit a form gets its way; performance amounts to acceptance of counteroffer

b. UCC§2-207 FLOW CHART

i. (UCC§2-207(1)): Is there a contract per exchanged writings?
1. Definite expression of acceptance

2. Seasonable; sent within reasonable time

3. No language making acceptance conditional on new terms

ii. If yes, 

1. Additional
a. If one party is a consumer:

i. Original terms accepted; additional terms taken as proposals for modification

b. If both parties are merchants (includes banks/unis):

i. Additional terms become part of valid contract unless:

1. Offer expressly limits acceptance to terms

a. “Subject to” does not expressly limit

2. Additional terms materially alter the offer resulting in surprise/hardship

a. Clauses which add interest to debt do not materially alter

b. Unclear whether arbitration clauses materially alter

3. Offeror provides notification of objection within reasonable time
2. Different
a. Comment 3 Approach
i. Treat different terms as additional
b. Literal Language Approach
i. Different terms drop out unless offeror agrees to them
c. Comment 6 Approach
i. Knock-Out Rule: Different terms cancel each other out

1. Court defines terms using gap fillers

iii. If no, the additional/different form is a counteroffer, unless:

1. Is there a contract based on conduct?

a. Knock-Out Rule: Any terms disagreed upon cancel each other out

i. Favors neither party; courts define terms using gap fillers

VIII. Shrinkwrap and E-Commerce/Clickwrap Agreements
a. Shrinkwrap Agreements are enforceable if:

i. Pre-sale notification

1. Label on box; phone call warning; posted at place of sale and on website

ii. Terms are conspicuous, understandable, not unconscionable

iii. Reasonable return policy (30 days > 5 days)

1. Issues with software

b. E-Commerce/Clickwrap Agreements are enforceable if:

i. Notice and reasonable opportunity to review

ii. Terms cannot be too unfair to the consumer

IX. Arbitration Clauses
a. Traditional view

i. Arbitration clauses treated as additional term must follow UCC§2-207

1. If consumer, arbitration becomes proposal for modification

2. If merchants, evaluate whether arbitration materially alters contract

b. Easterbrook View

i. Arbitration is ok if within valid shrinkwrap/clickwrap agreement

ii. Policy concern over allowing consumers to pick & choose

c. Consumer objections to arbitration:

i. Arbitrator favors repeat clients (companies)

ii. Paying up front fees

iii. Place of arbitration / choice-of-law rules favor companies

iv. Arbitration rarely awards 100% to claimant

Module 3 – Consideration

I. Consideration
a. (R§71(1)): Consideration occurs when a performance or return promise is “bargained for”
i. Bargained For (R§71(2): Sought by the promisor in exchange for his promise, and given by the promisee in exchange for that promise
1. Promisor wants something specific; promisee acts because of the promise
i. Unilateral K: Offeror = promisor, offeree acts because of the promise

1. In Reward offer, offeree must know of the reward for consideration; otherwise, gift

ii. Reverse Unilateral K: Act (time consuming event) for promise in return = consideration
iii. Bilateral K: Each party is promisor and promisee; one’s promise induces the other’s promise
2. (R§81): The fact that what is bargained for does not induce promise/performance does not prevent it from being consideration
3. (R§82): The fact that part of what is bargained for is enforceable means the whole thing is enforceable
a. i.e., A promise to pay someone to do something is consideration because the action was induced by the promise of payment

i. However, a promise to pay pre-existing debt is not consideration because the past performance was not induced by the promise of payment

1. However-however, a promise to pay for both past action and future action is sufficient consideration

ii. (R§71(4)): Performance or return promise may be given by promisee or some other person (i.e., buyers dad paying $ to seller)
b. (R§71(3)): Performance as Consideration
i. (1) An act other than a promise
ii. (2) A forbearance
iii. (3) The creation, modification, or destruction of a legal relation
c. (R§75): Promise as Consideration
i. A bargained for promise is only consideration if the promised performance would be consideration
d. Examples that are NOT consideration
i. Purely gift/gratuitous/donative promise
ii. Sham Consideration: Deliberate attempt to deceive
iii. Purported Consideration: Agreement with genuine intention but insufficient consideration to be enforceable
iv. (R§79(a)): Restatement rejected the benefit/detriment approach
v. (R§74(1)): Forbearance to assert/surrender a claim/defense which is invalid is NOT consideration unless:
1. Claim/defense is doubtful because of uncertainty as to facts/law
2. Forbearing/surrendering party reasonably believes claim/defense is valid
a. i.e., Fiegi v. Boehm: Woman forbade from suing for the bastard claim which she believed to be valid; thus, valid consideration even though the bastard claim would not have won
II. Pre-Existing Duty Rule

a. (R§73): Performing or promising to perform a pre-existing legal duty is NOT consideration…
i. i.e., Foakes v. Beer: P owed D money; D agreed not to sue for interest if P paid; D sued for interest anyway bc P paying the previously owed money was not consideration so the D’s agreement was not enforceable
ii. i.e., Husb promising wife not to do coke; husb had pre-existing duty not to do illegal drugs; promising not to do coke is a gift promise/no consideration
iii. i.e., Police officer claiming reward for arresting bank robber is not enforceable because the officer was under a pre-existing legal duty to arrest criminals
1. Public Policy Concern: Prevent public officials from threatening not to do their job without a reward
iv. i.e., Mid-voyage, sailors demand higher pay; captain agreed but never paid
1. Captain wins because there was no consideration for sailors demand
a. Public Policy Concern: Allowing extortion; “hold up” rationale for requiring consideration for modification
b. Unless performance differs from what was required by the duty in a way which reflects more than a pretense of a bargain
i. i.e., Employer says I have to fire one of you or reduce your wages temporarily; employees agree to reduce wages; when employer restores higher wages, employees sue for back pay under “pre-existing contract for higher wages”
1. Employer wins because rescission of old contract served as consideration for new K
III. Modification

a. Common Law
i. (R§89) Modification of a contract requires consideration
1. Reasons for consideration requirement:
a. (1) Evidentiary – Not he said she said
b. (2) Protect against extortion
c. (3) Protect against profiteer
d. (4) Protect against dishonest compromiser
ii. Exceptions to consideration requirement:
1. Something unexpected occurs
2. Both parties want the modification
3. Fair & Equitable
a. i.e., Angel v. Murray: Garbage collector serving 400+ more houses than expected; City aglreed to modify $
4. OR one party materially relies on the modification
b. UCC§2-209
i. An agreement modifying/rescinding a contract needs no consideration if it in writing
1. No oral modification
a. Writing acts as substitute for evidentiary value of consideration
ii. Modification/rescission not in writing operates as a waiver
1. Waivers are retractable with reasonably notification, unless:
a. Unjust in view of a material change of position in reliance on the waiver
i. i.e., Buyer purchases second machine in reliance that his monthly payments would be reduced

iii. To enforce a waiver, there are two approaches:

1. Posner’s Evidentiary Support Approach: Must prove reliance with evidence
2. Easterbrook’s Good Faith Approach: No reliance needed because UCC imposes obligation of good faith

iv. Good Faith: Honesty in fact and the observance of reasonable commercial standards of fair dealing [in the trade]

1. Good faith as protection against extortion/profiteering/dishonest compromising

2. 2 Prong Test for Good Faith

a. Objective – Are parties’ conduct consistent with reasonable commercial standards of fair dealing in the trade?

b. Subjective – Were parties motivated by an honest desire to compensate for commercial exigencies?

IV. Illusory Promises
a. Illusory Promise (R§77): Words in promissory form that promise nothing; no limitations, no commitment, left to the promisor’s free will

1. i.e., Ridge Runner: Language such as “if we are willing” = illusory
ii. Promises with choice of alternatives are only consideration if each would have been bargained for

iii. (R§204): Personal satisfaction clauses are saved from being declared unenforceable illusory promises by obligation of good faith

b. Duty of Good Faith: Sufficient, reasonable evidence of an implied promise

i. i.e., Lucy, Lady Duff-Gordon: P promised to pay D ½ profits for D’s endorsement; D argued no consideration because P never promised to try and sell his products; P won because P provided monthly profit reports
c. Conditional Promises: If a promise is conditioned on a promisor accepting/rejecting something, the promisor must act in good faith

1. i.e., Mezzanotte v. Freeland: “I will sell you property as long as you get a satisfactory loan”; valid contract so long as whether or not loan is satisfactory is determined in good faith
ii. (R§76(1)): A conditional promise is not consideration if the promisor knows at the time of the making of the promise that the condition cannot occur
d. “Subject to Due Diligence” 

i. Valid consideration because obligation of good faith; however, unenforceable because too indefinite

1. Add more specificity, such as “Buyer must pay $ before this date unless during due diligence buyer discovers material change of X of Y%”

e. Termination At-Will

i. Under traditional common law, no consideration

1. (R§77): Must have reasonable termination provision (some restriction) to avoid being illusory

ii. Ways to save Termination At-Will contract

1. (R§204): Courts could but are hesitant to imply provision when clause is bargained for

a. i.e., Miami Coca-Cola: In Termination At-Will employment, parties are entitled to whatever benefits earned while they were performing
2. Argue reverse unilateral contract (an act seeking a promise)

iii. (UCC§2-309): Termination of a contract by one party requires reasonable notification be received by the other party

f. (R§86): Promise based on past benefit or “moral obligation” is binding to the extent necessary to prevent injustice, unless:

i. The promisee conferred the benefit as a gift; or

ii. If its value is disproportionate to its benefit

1. If unjust enrichment, look for Quasi-K recovery

g. (R§82): An express promise to pay all or part of indebtedness in which statute of limitations has run is binding

h. (R§83): An express promise to pay all or part of indebtedness discharged in bankruptcy proceedings is binding

V. Promissory Estoppel
a. (R§90): A promise is binding if:

i. (1) The promisor should reasonably expect to induce action or forbearance on the part of the promisee/third person;

ii. (2) Does induce such action or forbearance; AND

iii. (3) Injustice can only be avoided by enforcement of the promise

1. Limited Remedies Clause: Remedy granted for breach may be limited as justice allows (often only damages)

b. (R§90(2)): Charitable pledges are enforceable without reliance or consideration

Module 4 – Defenses to Formation

	VOID
	VOIDABLE

	· Misunderstanding

· Duress by “Physical Force”

· Misrepresentation “Fraud in the Factum”
· Illegality / Public Policy

	· Statute of Frauds
· Incapacity
· Mistake / Misunderstanding
· Duress by “Improper Threat”
· Undue Influence
· Misrepresentation “Fraud in the Inducement”
· Unconscionability


I. Statute of Frauds

a. If contract must be in writing, it is within SoF; If within SoF, SoF must be satisfied
b. If within SoF and not satisfied, a party has complete defense to break of K
c. Purpose of SoF
i. Evidentiary: Proof > Relying on memories
ii. Precautionary: Avoids he said/she said
iii. Cautionary: Agreement with legal ramifications
d. 2 Types to know for midterm
i. Transfer of an interest in land: All land transfers except licenses
a. Contract must be in writing; includes option contracts
b. Does not apply to promise of future payment for existing transfer
2. Ways to Satisfy SoF (Merger Doctrine allows multiple documents)
a. Written memorandum
b. Signature of the other party
c. Evidence of intent to transfer interest in land
3. Exceptions: Oral contract can be enforced if reliance or partial performance
a. Reliance
b. That is reasonable and foreseeable
c. Only way to avoid justice is to enforce contract
ii. Terms cannot be performed within one year: Must be impossible per terms
a. Contract must be in writing
b. Majority view termination clause as within SoF; minority view termination clause outside SoF thus enforceable if oral
2. Ways to Satisfy SoF (Merger Doctrine allows multiple documents
a. Written memorandum
b. Signature of the other party
c. Evidence of intent to make a binding K
3. Exceptions: Oral contract can be enforced if one party fully completes performance within one year but the other party cannot
II. (R§12) Capacity

a. (R§13) Under guardianship
i. Contract is voidable by guardian

1. Guardian must pay restitution if: (1) for necessities or (2) if the person neither knew nor should have known 
b. (R§14) Minor
i. Contract is voidable by minor under 18
1. Restitution of Credit sales
a. Majority: No right to recover lost value 
b. Minority: Fair market value recovery recognizing use and depreciation of value
2. Exceptions:
a. Cash sales: All jurisdictions allow recovery
b. Necessities: Some jurisdictions allow recovery
c. Misrepresentation of Minor: Most jurisdictions allow recovery; some jurisdictions find minor legally bound
c. (R§15) Mental Incapacity
i. Contract is voidable by:
1. Cognition Test: Inability to understand
2. Acts Test: Inability to act reasonably AND other party has reason to know (i.e., In Otelere, the school knew because they fired the teacher)
ii. If the other party does not have reason to know and terms are fair, K cannot be avoided

iii. Even if voidable, court may still grant relief as justice requires
d. (R§16) Intoxication (voluntary or involuntary drunkenness)
i. Contract is voidable if the other party has reason to know either test applies
1. Cognition Test: Inability to understand
2. Acts Test: Inability to act reasonably
ii. If other party does not have reason to know, contract cannot be avoided if the result is one in which a reasonably competent person might have made
e. (R§85) 3 Ways to Ratify Once Incapacity is Solved (18+, healthy, sober)
i. (1) Express (oral/written)
ii. (2) Implied-in-Fact (conduct)
iii. (3) Implied-in-law (silence; no act to disaffirm)
III. Mistake

a. Mistake: Belief that is not in accord with the facts at the time contract was formed
i. Mistake of the law = OK; Error in predicting the future = NOT
b. (R§152) Mutual Mistake: 3 Elements
i. (1) Mistake as to basic assumption that changes the essential nature of the K
ii. (2) Materially affect “unbargained for windfall”
iii. (3) Party seeking to avoid must not bare the risk
1. Was risk allocated by express agreement?
2. Was party aware of their limited knowledge? “Conscious ignorance”
3. Is risk allocated as a matter of law? (i.e., land sales)
c. (R§153) Unilateral Mistake: 2/3 Elements (also applies to Option Contracts)
i. (1) Party did not expressly or reasonably assume risk, AND
ii. (2) Either
1. Effect = unconscionable
2. Non-mistaken party had reason to know or caused
iii. i.e., Mistaken bids, Mistaken payments
d. Limitation: Reasonable time after discovery
e. Restitution: Full recovery for benefits prior to avoidance
IV. Misunderstanding

a. (R§20) Misunderstanding: Void, not voidable, because of a formation issue
b. No K when parties attach different meanings to a material term and
i. Neither party knows the other’s meaning, OR
ii. Both parties know the meaning attached by the other
c. K using meaning attached by innocent party if:
i. One party knows or has reason to know of the meaning attached by the other
V. Duress
a. (R§174): Contract = Void if Physical Compulsion: Reasonable person fears imminent physical violence

b. (R§175-176) Contract = Voidable by victim if Improper Threat (express/implied/words/ conduct/past events)

i. Improper Threat by other contracting party: No reasonable alternative (fear/no free will/induces assent on reasonable person), voidable if:

1. Fair Price/Terms

a. Threat of a crime/tort

b. Threat of criminal prosecution

c. Threat of bad faith use of the civil process

d. Breach of duty of good faith & fair dealing regarding modification of an existing K (extortion)

2. Unfair Price/Terms

a. Threat would harm recipient without benefitting the other party

b. Prior dealing increases effectiveness of the threat

c. Abuse of power (i.e., monopoly)

ii. Impradyoper Threat by 3rd Party: Voidable unless other party acted in good faith and w/o reason to know and 

1. Gives value to the contract, OR

2. Materially relied on the contract

c. Economic duress is not a valid defense

VI. Undue Influence (applies where duress/misrepresentation give no relief)
a. (R§177) Undue Influence: 2 Elements

i. (1) Special Relationship: Under dominion; susceptible to influence

1. (i.e., assumption person will not act inconsistent with welfare)
ii. (2) Unfair Persuasion: Serious impairment of free exercise of judgment

1. (i.e., economic disproportionality/no independent advice/time to reflect)
b. Party claiming undue influence has burden of showing special relationship; other party has burden of showing bargain was fair

c. Voidable even if contract is fair, unless 3rd party, without reason to know, materially relied on the contract in good faith

VII. Misrepresentation
a. Fraud in the Factum = VOID if misrepresentation of the nature of the document
b. Fraud in the Inducement = VOIDABLE if:

i. (1) Misrepresentation of existing fact

1. Opinion Exception: Relationship of trust and confidence; reasonable belief that party has special skill/judgment; innocent party is particularly susceptible

2. Silence “Duty to Disclose” Exception: Party takes affirmative action to conceal a fact; party learns subsequent info; party knows disclosure will prevent mistake of basic assumption; relationship of trust and confidence
ii. (2) Misrepresentation must be either Fraudulent or Material
1. Fraudulent: (1) Intending to induce or reason to know, AND (2) Scienter:

a. Conscious lie; reckless because of what you do not know; no basis to make such representation

2. Material: Makes a difference to a reasonable party deciding

iii. (3) Misrepresentation must induce actual reliance, even if only in part

iv. (4) Reliance must be reasonable, good faith even if innocent party is at fault

VIII. Unconscionability
a. (R§208) (UCC§2-203): Sliding Scale Test: Requires both at the time of contract formation
i. Procedural: Absence of meaningful choice; (1) oppression and (2) hardship

ii. Substantive: Unfair terms

b. Relief: Court may (1) strike down entire contract, (2) remove unconscious clause and enforce remaining contract, or (3) modify/re-write contract

IX. Illegality / Public Policy
a. (R§178): Societal interest outweighed by public policy

i. Six Examples:

1. Criminal Activity

2. Gambling

3. Bribery

4. Release from intentional tort liability

5. Lack of professional license (one that judges skill/moral character)

6. Seller knows the buyer’s illegal purpose (serious moral turpitude)

b. VOID if illegal and not yet performed

i. No recovery unless:

1. In Parli Delicto: (1) Not guilty of serious moral turpitude, and (2) the other party is more blameworthy

2. Locus Poenitentiae: Repent before illegal purpose has been attempted or obtained

c. VOIDABLE if:

i. Justifiable ignorance of illegality

ii. Statute is designed to protect a particular class of people

d. Relief: Court may (1) strike down entire contract, (2) remove illegal clause and enforce remaining contract, or (3) modify/re-write contract
Module 4 – Defenses to Formation
I. Statute of Frauds
: Defense to K enforceability, not K formation
a. K that must be in writing = “within the Statute of Frauds”
i. K “within the Statute of Frauds” must be satisfied by:
1. (1) Written memorandum
2. (2) Signed by party “to be charged” (K enforced against)
3. (3) Evidence of parties’ intent
ii. If Statute of Frauds is satisfied, K may be enforced/argued in court
1. UCC Rule: Writing sufficient even if it omits or incorrectly states a term (“evidentiary gate” is open for all terms except quantity)
iii. If Statute of Frauds applies and is not satisfied, K is voidable by party with the defense
b. MYLEGS
i. *Year: Impossible to complete w/in 1 year
1. Includes Ks w/ termination clauses; full performance by 1 party satisfies
ii. *Land: Transfer of interest, not future payment/licensing; estoppel exception
iii. *Sale of Goods > $500
c. Sale of Goods > $500
i. UCC§2-201(1): Statute of Frauds for Sale of Goods > $500
1. (1) Writing (Merger Doctrine)
2. (2) Signed by party “to be charged” (K enforced against) (any symbol)
3. (3) Evidence of a K for sale of goods (not offer/preliminary negotiation)
4. (4) Subject matter & quantity indicated (cannot be enforced for more)
a. Ok as long as there is a method to determine quantity

ii. 4 Issues for Sale of Goods > $500

1. K may be divisible, look for parties’ intent
2. Does not apply if party seeking to enforce < $500

3. K cannot be enforced for quantity greater than what is shown in writing
4. No formal signature needed, letterhead = ok

d. 5 Exceptions to Statute of Frauds -> Kills defense (not lawsuit, K must still exist)
i. UCC§2-201(2): Merchant’s Confirmatory Memo
1. (1) Between merchants

2. (2) Written confirmation of the K sent within a reasonable time
3. (3) Writing is sufficient against sender (indicates quantity)
4. (4) Other party actually receives it and has reason to know its contents

5. (5) No objection w/in 10 days of receipt

a. Watch out for objection satisfying UCC§2-201(1)

ii. Specially manufactured goods (already begun, can’t be resold, fully enforceable)
iii. Admission by “party to be charged” in court that K for sale was made
iv. Full/part performance (fully paid/delivered or partial enforcement for accepted)
v. Reliance/estoppel (reasonable/foreseeable, only way to avoid injustice)
e. Statute of Frauds & Modifications

i. Common Law: Modification must be in writing if w/in Statute of Fraud

UCC: Modifications must be in writing, or may operate as a waiver (UCC§2-209)

Module 5 – Contract Interpretation
I. Parol Evidence Rule
: Regulates which terms are to be included in a K
a. Should we allow oral or contemporaneously written evidence about a pre-contractual negotiated term?
i. Williston’s “Four Corners” Rule: If the K looks complete, no parole evidence
ii. Corbin’s Rule: Allow a judge to hear and decide
b. PER Flowchart

i. (1) Is there complete or partial integration? (at least 1 term must be final)
1. Look out for Integration “Merger” Clause (not determinative but helps)
2. Complete: Williston says inadmissible; Corbin asks “Is it conceivable to a judge?”
3. Partial: At least 1 term is not final
ii. (2) If partially integrated, is the new term consistent additional or contradictory?
1. R§216: Consistent Additional: “Might naturally be omitted”
2. UCC§2-202: Contradictory: “Would have certainly been included”
iii. (3) If consistent additional, testify evidence in front of tier of fact (i.e., jury)
1. If contradictory, cannot admit evidence – but may explain through C/P, C/D, U/T
c. 8 Situations Where PER Won’t Apply (no unjust enrichment exception)
i. (1) Agreements made after a K has been formed (modification issue)
ii. (2) Evidence that there was no valid K / K is an incomplete draft
iii. (3) Evidence of non-occurrence of a Condition Precedent
iv. (4) Evidence of a failure to pay consideration (except Option Ks)
v. (5) Evidence of facts establishing a K voidable
vi. (6) Evidence that contradicts preliminary language / facts in a K
vii. (7) Evidence as to a meaning of a term found in the K (interpretation issue)
1. i.e., if a side oral agreement typically subject to PER is a “reasonably susceptible” interpretation of a clause
viii. (8) Situations where C/P, C/D, or U/T is used to explain terms in a K
II. Interpretation
: Process courts use to determine meaning of term found in final written K
a. To determine whether extrinsic evidence of a special meaning is admissible:
i. Williston’s “Plain Language” Rule: Refusal to allow evidence; all means all
ii. Corbin’s “Reasonably Susceptible” Rule: CA Supreme Court must allow extrinsic evidence to show parties’ intent (at least to a judge)
b. Rules of Construction (apply to all Ks)
i. *(1) Interpretation that gives meaning to all terms in preferrable over one that leaves other terms meaningless/duplicative
ii. *(2) Specific terms are given more weight than general terms
iii. *(3) Separately negotiated terms are given more weight than standard terms
iv. (4) Handwritten > Typed/Printed > Boilerplate
v. *(5) Ambiguous terms are resolved against the drafting party
vi. (6) Expression of one thing is an exclusion of others
c. Maxims of Interpretation
i. (1) Goal of interpretation is to give effect to parties’ intent
ii. *(2) Language should be given its societal meaning
iii. (3) Technical terms should be given industry-specific meaning
iv. (4) Terms may be interpreted by C/P, C/D, U/T if inconsistent
d. Reasonable Reconciliation Test
i. Terms in conflict based on hierarchy may be “reasonably reconciled” so no conflict exists
1. C/P > express term to avoid unfairness
2. Fixed cost K (doesn’t change if materials become more expensive): Price protection applies because of C/P and U/T
3. Cost plus K (charge of materials + % service): Express terms apply
e. If Interpretation, check for:
i. Indefiniteness: C/P, C/D, U/T
ii. Mistake (existing fact)
1. Mutual basic assumption that changes nature of K
2. Material effect
3. Party must not bare risk
iii. Unilateral Mistake
1. Party must not bare risk and
2. Either effect = unconscionable or other party had reason to know
iv. Misunderstanding
1. Parties attach different meaning to term and
2. Either neither knows or both know
III. Third-Party Beneficiaries

a. Promisee





Promisor (must perform)
(bargains for promise to benefit third party)
Beneficiary (not a party to the K)
b. Third Party Beneficiary = 1 K; No additional consideration needed
i. Intended Beneficiary: Both parties intend to benefit the third party
1. Creditor: Promised performance satisfies an obligation (debt) of the promisee to pay the beneficiary
2. Donee: Promised performance is given to the beneficiary as a gift
ii. Incidental Beneficiary: Anyone who is not an intended beneficiary
1. i.e., Citizens are incidental beneficiaries of K between city and service
c. 5 Issues of Third Party Beneficiaries

i. (1) When is the TPB entitled to sue the promisor for non-performance?
1. Incidental TPBs may never sue the promisor

2. All intended TPBs may sue the promisor

a. Including TPBs not identified when the K was made
b. Excluding TPBs who disclaim right to sue promisor by providing (1) notice, (2) w/in reasonable time, (3) and did not already assent

3. i.e., Developers cannot sue for K between General and Sub-Contractors
ii. (2) When is the TPB entitled to sue the promisee?
1. Incidental and Donee TPBs may never sue the promisee
2. Creditor TPBs may sue promisee, promisor, or both
a. Creditor TPB may only collect once

b. Promisee may have an indemnity claim against the promisor

iii. (3) What defenses is the promisor entitled to assert in a suit by the TPB?

1. Any defense promisor has against the promisee
a. TPB “stands in the shoes” of the promisee

b. TPB is subject to same limits/conditions as K with promisee

c. TPB recovery against promisor must be off-set by damages promisor suffers as a result of material breach by promisee
iv. (4) May promisee sue promisor for non-performance?
1. Yes, promisee may sue promisor as “trustee” for TPB

a. Any recovery must be for the TPB (even if TPB is Donee)
v. (5) May promisee or promisor modify/rescind the K to the TPB’s detriment?
1. Yes, unless (exceptions):

a. No modification clause

b. TPB materially changes position in reliance on the K
c. TPB brings suit

TPB manifests assent at the request of the promisee or promisor

IV. Assignment

a. Obligee/Assignor




Obligor (must perform)
(Has K right to promised performance)
Assignee (not a party to the K)
b. Assignment: 2 Ks; Transfer of K rights to a third party
i. 2 Types of Assignment
1. Gratuitous
2. Assignment for Value: Assignee gives consideration to Assignor to receive benefits from Obligor

ii. 3 Elements of an Effective Assignment

1. Assignor must manifest intention to transfer existing contractual right w/o further action by assignor
a. No assignment if promise to do something in the future

b. UCC allows auto assignment for accounts receivable (i.e., banks)

2. Assignment must be permissible

a. Cannot violate public policy (i.e., give wages to creditor)

b. Cannot materially affect obligor’s rights/duties/value
c. Cannot be prohibited under original K (no assignment clause)
i. Obligor can waive prohibition

3. Assignee must be given notice and manifest acceptance of assignment

a. Unless a third party gives consideration on behalf of the Assignee, and

b. Unless there is a delivery of a writing or token to a third party evidencing the assignment
iii. 5 Issues in Determining Effective Assignment

1. Notification to/assent from Obligor is not required
a. Until notice, performance to Obligee is effective
2. Effective assignment can be partial
3. Effective assignment can be conditional/otherwise limited
4. “Assignment of the K” or “All of my rights under the K” indicate both assignment of rights and delegation of assignor’s unperformed duties
5. Oral assignments are effective unless matter falls w/in Statute of Frauds
iv. 5 Frequently Tested Issues

1. What claims/defenses can be asserted by Obligor against Assignee?
a. Assignee “stands in the shoes” of the Assignor
i. But only Assignee can sue to enforce Obligor’s duty

b. All defenses Obligor has against Assignor may be used

2. When can the Assignee sue the Assignor?
a. If gratuitous, Assignee may not sue Assignor
b. If assignment for value, may sue for breach of warranty

i. Assignor cannot impair value of assignment
1. But assignor does not warrant that the obligor is solvent, or that he or she will perform the obligation
ii. Assigned rights must exist and have no defenses

3. What are the rights of Assignor and Obligor to modify/rescind a valid K?
a. If gratuitous, fully modifiable and revocable, unless (exceptions):
i. Signed in writing by Assignor

ii. Token symbol (i.e., lottery ticket)

iii. Assignee materially changed position in reliance

iv. Obligor performed

b. If assignment for value, no right to modify/rescind

4. How do courts deal with “Anti-Assignment” clauses?
a. Anti-Assignment clauses subject to a reasonableness test 

i. Typically not upheld

b. Courts interpret these clauses very narrowly

i. Interpreted as benefitting Obligor, so waivable

ii. Interpreted as anti-delegation only unless otherwise indicated

iii. Interpreted as promises so assignment is valid, but Assignor is liable for breach/damages
5. If one assignment is made and followed by a second assignment of the same right, the first assignment wins unless the second assignee, in good faith and without reason to know of the first assignment, obtains the right

V. Delegation

a. Delegating Party




Obligee
(Obligor/Delegator)

(Owed OG duty)

Delegate (must perform duty owed)
b. Delegation: 2 Ks; Transfer of contractual obligation of performance
i. 2 Elements of an Effective Delegation
1. Delegating Party must manifest intention to transfer obligation to perform a duty under an existing K
a. Obligee need not be notified or assent to delegation for it to be effective
2. Delegation must be permissible
a. Cannot violate public policy (i.e., municipal jails)
b. Cannot delegate if Obligee has substantial interest in having og Obligor perform (i.e., special skill)
c. Cannot have “No Delegation” clause
i. Generally upheld, unlike assignment
ii. 3 Consequences of an Effective Delegation
1. Delegate acquires a right, not a duty, to perform
a. Duty to perform stays with Delegating Party
b. Obligee can only sue Delegating Party
2. Delegate has enforceable duty rather than a right only when Delegate specifically assumes the duty
a. Here, Obligee can sue either/or or both
3. Full performance by Delegate or Novation (where obligee agrees to release original party from duty to perform) are the only things that discharge the duty of Delegating Party
a. Obligee can now only sue Delegate
iii. Before saying Obligee can sue, look for defenses of non-performance
Module 6 – Conditions
I. Conditions
a. Express Conditions
: Shifts the risk of the event not occurring to the other party

1. Implied duty of good faith to complete the condition (not illusory)
2. “Strictly construed” by the courts unless unconscionable; courts do not care why condition was not met (even if dependent on a third party)
ii. Condition Precedent (CP): Triggers a duty; duties are not enforceable until condition occurs

1. If condition is time-barred and lapses, duty is discharged because condition can never occur

2. Burden of proof on party who benefits from it happening to prove it happened
3. Oral evidence of CP is ok because not subject to PER

iii. Condition Subsequent (CS): Discharges duty; duties are enforceable until condition occurs

1. Burden of proof on party who previously owed a duty to prove it has been discharged
2. Oral evidence of CS is subject to PER

b. Recurring Situations Involving Express Conditions
i. Commercial vs. Personal Satisfaction (still strictly construed unless bad faith)
1. Personal satisfaction based on utility/fitness/value (i.e., landlord) judged by objective commercial market standards

2. Personal satisfaction based on taste/style is subjective (good faith)

ii. General/Sub-Contractor: “Pay if Paid” Clause
1. General must pay Sub-Contractor whether or not Developer pays General

a. Payment owed at the time Developer is supposed to pay

c. Constructive Conditions (CC): Implied “in the interest of justice” in one of four ways:

i. CC made as a matter of fairness

1. i.e., Tenant must give landlord notice of issue to fix

ii. CC made to explain and figure out tender of performance

1. i.e., Buyer and seller duties are conditional (CP) are each other

a. One triggers the other by tendering; to have a claim, you must establish you were willing to perform

iii. CC made to regulate order of performance

1. “Concurrent Condition of Exchange” means performances must be done simultaneously

2. Contra: If one party’s obligation takes time, but the other’s can be done immediately, the first party must complete performance (CP) before the second’s duties are enforceable

a. “Doing comes before paying”

iv. CC made to regulate quality of performance

1. Material Breach as a constructive condition subsequent; once it occurs, duty is discharged (until it is cured) and party may sue for damages

d. Interpretation as Conditions, Promises, or Both?

i. R§227: Obligations may be construed as a conditional promise, an unconditional duty, or both

1. Ambiguous obligations often include something fully within one party’s control
2. Courts often interpret these as promises because they want to reduce the obligee’s risk of forfeiture (not receiving what they’re owed)

a. i.e., If delivery date is a condition, buyer need not accept/pay for late delivery, resulting in forfeiture of seller’s efforts

b. i.e., If delivery date is a promise, buyer must accept/pay but can sue for immaterial breach and receive damages

ii. If both express condition precedent and promise, both duty discharged and right to sue for breach (rare)
II. Excuse of Conditions

a. (1) WAIVER/ELECTION

i. Waiver: Party benefitting from the condition has the right to waive before performance is due

1. Parties modifying a K may constitute a waiver

a. Common law requires new consideration for waivers to be treated as a modification
b. UCC does not require consideration to enforce a modification
2. Waivers may be retracted unless the other party materially changes position in reliance on it and notice is given
ii. Election: Waiver occurring after performance is due and can no longer be cured (i.e., accepting a late delivery)

1. Elections cannot be retracted

b. (2) BAD FAITH / WRONGFUL PREVENTION / NON-COOPERATION

i. Party must prove that the other party acting in bath faith materially contributed to the condition that is somewhat in his/her control not being met

ii. Courts permitted to “strike” the condition, making it an unconditional promise

1. Party acting in bad faith loses the protection of the condition

c. (3) DISPROPORTIONATE FORFEITURE

i. If enforcement of a condition as to an immaterial part of the K will result in unfair or disproportionate forfeiture to the innocent party, courts may excuse the condition

III. Breach

a. 3 Types of Breach
i. Immaterial Breach: Innocent party gets most of what they are promised; “inadvertent breach”
1. Innocent party must continue to perform

2. Material Breach may be “cured” into Immaterial Breach
ii. Material Breach: Innocent party does not get most of what they are promised; “intentional breach” (i.e., failure to make progress payment in construction K)
1. Innocent party’s duties are “suspended”
2. Material Breach as a constructive condition subsequent to other party’s performance
iii. Total Breach: When K is over and neither party owes any further duty
1. Innocent party’s duties are “discharged”
2. Material Breach “ripens” into Total Breach after a “reasonable time”
a. Immediately if agreement provides for performance w/o delay or there is no way for cure
b. “Time is of the Essence” Clause lessens/eliminates time to ripen
c. Material can never ripen into Total for Installment Ks (can only sue for missed payments one by one)
i. Unless there is an “Acceleration” Clause
b. R§241: Factors as to Whether Breach is Material or Immaterial

i. Extent to which the injured party is deprived of benefits he reasonably expected

ii. Extent to which the injured party can be adequately compensated

iii. Extent to which the breaching party will suffer forfeiture

iv. Likelihood the breaching party will cure his breach

v. Extent to which the breaching party meets standards of good faith & fair dealing
c. How a Material Breach becomes an Immaterial Breach
i. Cure: Breaching party has the right to cure so long as time of performance has not passed; i.e., Cannot cure late delivery of wedding dress past wedding date
ii. Divisibility: If parts of the K are independent, courts may divide the K and innocent party only pays for what they received; remaining parts of the K are breached
iii. Waiver: Innocent party can waive material breach if they want to continue their duties; innocent party treats breach as immaterial

d. First Material Breach Doctrine
i. Whichever party materially breaches first will be liable
1. i.e., Failing to pay party who immaterially breaches becomes first breach
e. Substantial Performance Doctrine
i. Where remedying the breach would harm one party more than it would benefit the other, courts are concerned about “economic waste” and forfeiture
1. So long as breach was in good faith, damages should be measured by what was promised vs. what was received if breach is immaterial
2. i.e., Replacing Reading pipes would be economic waste; rather D must pay P for the difference in cost
f. Breach Under UCC§2-601

i. UCC has no immaterial breach
ii. Perfect Tender Rule
: *Pro Buyer* When a seller delivers all goods at once and anything is non-confirming, buyer may:
1. Send all goods back
2. Send some goods back and keep others
3. Keep all goods
iii. Exceptions to the Perfect Tender Rule
1. Cure (unless “Shaken Faith” in safety of a good)
a. Cure ok before time for performance has expired
b. Cure ok after time expired if seller reasonably thought non-conforming good would be acceptable, buyer is not unduly inconvenienced, and time is reasonable
c. Cure ok by reasonable replacement, repair, or cash discount
2. Installment Ks *Pro Seller*
a. Buyer required to accept goods shipped in separate lots 
i. Buyer may only reject individual shipment if non-conformance “substantially impairs” the value of shipment and cannot be cured
1. Buyer may request Reasonable Assurance
ii. Buyer may only terminate entire installment K if non-conformity “substantially impairs” value of whole K
3. De Minimis Non Curat Lex
a. Perfect Tender Rule does not apply to very minor breaches
4. Complex Machinery
a. Machines (i.e., cars) are too complex to be perfect
5. Language Interpretation
a. Perfect Tender Rule must be read alongside C/P, C/D, & U/T
6. Buyer Revokes Acceptance
a. More difficult for buyer to “revoke” acceptance than reject
i. Revocation only permitted if non-conformity substantially impairs value of good to buyer AND non-conformity was either difficult to discover or reasonably should have been fixed
g. Proper Acceptance, Rejection, and Revocation Under UCC
i. Acceptance: Burden of proof shifts from seller proving goods are conforming to buyer proving goods are non-conforming if buyer wants to revoke
ii. 3 Ways Buyer May Accept
1. Informing seller of acceptance after having a reasonable time to inspect

2. Failing to reject effectively after reasonable time

3. Taking any act inconsistent with seller’s ownership of the goods

iii. 4 Requirements of an Effective Rejection
1. Rejection must be within a reasonable time

2. Buyer must seasonably notify the seller of rejection

3. Buyer must hold and store the goods with reasonable care

4. If buyer is a merchant, buyer must try to sell rejected perishable goods

iv. A rejection is no longer effective if buyer exhibits any ownership over the goods

1. i.e., Buyer accepting $ from third party who damaged goods

v. 2 Situations in which Revocation is Effective

1. Goods were accepted with knowledge of non-conformity, but buyer reasonably expected seller to cure

2. Goods were accepted without knowledge of non-conformity because it was difficult or impossible to discover within reasonable time
3. In both situations:

a. Non-conformity must substantially impair the value of goods to the buyer

b. Revocation must occur within a reasonable time after discovering non-conformity

c. Revocation must occur before any substantial change in the condition of the goods

vi. Buyer who fails to reject or revoke an imperfect good may still sue for breach of warranty
IV. Anticipatory Repudiation (“Prospective Non-Performance”)                                                                                                                            
a. Anticipatory Repudiation: A party unequivocally stating (or acting in such a manner that) they will not perform before performance is due = Total Breach (duties “discharged”)
i. Innocent party has a right to declare total breach, but does not have to
1. If innocent party waives, repudiating party may retract
ii. Innocent party is entitled to request Reasonable Assurance
1. Almost anything can trigger the request
2. Innocent party cannot demand specific type of assurance
3. Minimum assurance must be provided
4. No response after reasonable time (UCC = 30 days) = K is deem repudiated (duties “discharged”)
5. Performance “suspended” until assurance
a. Resulting delay = ok
iii. Under UCC§2-723: Use prices that exist at the time of repudiation to determine damages
b. 3 Element for Anticipatory Repudiation
i. Bilateral K with unexecuted duties by both parties
ii. Repudiated duty would result in Total Breach
iii. Repudiation definitely & unequivocally established refusal/inability to perform
1. If not, look for request for Reasonable Assurance
c. Can the repudiator retract?
i. No – if innocent party 
1. Notified repudiatory that they consider the K final (i.e., brought suit)
2. Materially changed position in reliance on repudiation
V. Duties can be “Discharged” by:

a. Performance
b. Breach
c. Repudiation
d. Modification
e. Subsequent Agreement
f. Events that terminate duty
i. Impossibility, Impracticability, Frustration of Purpose
Module 8 – Defenses to Performance, Covenants Not to Compete, & Discharge of Contracts

I. Discharge – Subsequent Agreements

a. 5 Types of Subsequent Agreements R§278-283
i. Substitute Performance: Agreement that duty will be satisfied by *performance* of new promise
1. Requires offer/acceptance/consideration to be enforceable
2. Party can only sue for the original duty
ii. Substitute Contract: Agreement that a *promise* of an alternative performance will *discharge* the original duty
1. Requires offer/acceptance/consideration to be enforceable
2. Party can only sue for the new promise
a. Novation: New *promise* of alternative performance is given by a 3rd party
i. Party can only sue new promisor (3rd party)
iii. Accord: Similar to Sub. K, but original duty is only *discharged* once the *promised* performance is actually performed (duties suspended while accord is taking place)
1. Required offer/acceptance/consideration to be enforceable
2. Party can sue for *revived* original duty or new promise until satisfied
iv. Recission: *Mutual* agreement to discharge duties (automatic consideration, oral = ok, performance cannot be completed)
1. Renunciation: Only one party has remaining duties, so *unilateral* recission
a. Needs consideration unless it is in writing
v. Release: Enforceable promise by a party that he is discharging a duty owed immediately upon occurrence of a condition
1. Common law requires consideration unless there is no dispute

b. Common Law requires consideration for all but Rescission; otherwise Pre-Existing Duty
c. Common Accord Examples
i. Offer to compromise a disputed debt

1. Whether lack of consideration makes a settlement agreement unenforceable
a. Common law requires consideration (pre-existing duty rule)

b. UCC does not require consideration if it is in writing

2. When an accord involves a check

a. “In full satisfaction” on the check is upheld as paying the full debt
i. i.e., Cashing the check = satisfying the accord

b. Common law allows you to cross out “in full satisfaction” and write “w/o prejudice” so you can cash the check and sue for the remainder
i. UCC does not allow this

ii. Whether it is a Substitute K or an Accord is left up to interpretation (objective)
Parties may have to make restitution for performances rendered

II. Discharge – Impossibility, Impracticability, and Frustration of Purpose

a. 3 Types of Events that Terminate a Duty
i. Impossibility: 4 Elements (seller)
1. Occurrence of event makes performance objectively impossible for anyone to do
a. Must happen after K has been formed
2. Non-occurrence of event was mutual basic assumption of K
3. Event occurred w/o fault of party asserting defense
4. *Party did not explicitly/implicitly assume the risk of event occurring
a. “Force Majeure” Clause: Neither party shall be liable for x,y,z
ii. Impracticability: 4 Elements (seller) *unfair increase in $*
1. Occurrence of event makes performance commercial impracticable
2. Non-occurrence of event was mutual basic assumption of K
3. Event occurred w/o fault of party asserting defense

4. *Party did not explicitly/implicitly assume the risk (i.e., Westinghouse)
iii. Frustration of Purpose: 4 Elements (buyer)
1. Occurrence of event substantially frustrates principal purpose of K
2. Non-occurrence of event was mutual basic assumption of K
3. Event occurred w/o fault of party asserting defense
4. *Party did not explicitly/implicitly assume the risk (i.e., Fireworks laws)
b. Always accompanied by discussion of Mutual Mistake: 3 Elements
i. Mistake as to basic assumption that changes the essential nature of the K
ii. Materially affects the K (unbargained for windfall)
iii. Party seeking defense must not bare the risk (express/implied/by law)
c. Common Impossibility Issues
i. Death/incapacity of someone needed for a personal service K
ii. Death/destruction/failure to exist of a personal thing needed for performance
1. Must be mutually agreed upon/assumed
iii. Impossibility due to government regulation or order making performance illegal
iv. Impossibility *discharges* duty if labor strike prevents K from being performed timely
v. K to repair existing building that is destroyed
1. If building is destroyed after sale but before title, majority impossible
2. If new building is destroyed before it is finished, not impossible or impracticable bc only double $ and assumption of risk
d. Partial Impossibility/Impracticability/Frustration of Purpose
i. If elements are met, impossible duties are discharged
1. Remaining duties must be performed pro-rata
2. Buyer has a right to reject remaining duties w/o liability
e. Temporary Impossibility/Impracticability/Frustration of Purpose
i. Duties are suspended, rather than discharged unless performance becomes materially more burdensome
If Impossibility/Impracticability/Frustration of Purpose apply, still check for restitution

Module 7 – Remedies

I. Equitable Remedies

a. 3 Types of Equitable Remedies
i. Specific Performance: Court order a party to actually perform duty in K when expectation damages are not adequate
1. Promises for personal services will never be specifically enforced
2. Does not apply in UCC for payment of money
3. In UCC, specific performance applies if the good cannot be replaced w/o considerable expense, delay, and inconvenience
ii. Injunctions: Court orders a party to refrain from doing something that would interfere with their ability to carry out a K
1. Specific Performance implies injunction on anything else
2. Injunctions often awarded w/o specific performance for personal services
iii. Reformation: Court orders K be rewritten to reflect party’s true intentions
b. Requirements for Obtaining Equitable Relief
i. Award of money damages are inadequate

1. “Adequacy” or Difficulty proving damages with reasonable certainty

a. i.e., Long-term requirement/output Ks make it hard to calculate damages; a party bargained for not having to go out and look on the market

2. “Uniqueness” or Difficulty of procuring a suitable substitute performance

a. The more unique a performance is, the more likely equitable relief will be granted

b. i.e., Real estate/land, heirlooms, family treasures, works of art

3. “Difficulty Collecting” or Likelihood that damages could not be collected

a. Insolvency is not absolute, it is just a factor to consider

ii. No Undue Practical Limitations

1. Whether terms are sufficiently certain to provide basis for appropriate court order

a. i.e., “First class” building construction

2. Too high a supervisory burden on the court

a. i.e., Quality of performance, long period of time, complex operation

3. Injunctions on the performance of personal services

a. If (1) the order causes undesirable personal relationship or (2) the breaching party won’t be able to make a living

i. i.e., Courts won’t make you specifically perform for someone you don’t like, but they may use an injunction to keep you from working for another

b. Covenants not to Compete often void

i. More likely enforced if freely entered into and reasonably limited in time/place/scope
1. i.e., Employee exposed to “trade secrets,” employee gained good will of customers, promisor is seller of business, promisor is in “real” partnership

iii. No Violation of “Equitable Principles”

1. Would it violate public policy?

2. Would it be unjust because the breaching party’s assent to K was based on unfair business practices?

3. Would enforcement cause unreasonable hardship to the breaching party?
4. Will the nonbreaching party likely perform? (Courts want mutuality of remedies)?
II. Money Damages
a. Efficient Breach Doctrine: So long as the breaching party is willing to pay damages, party should breach if they will be economically better off
i. Courts care about economics, not morality
b. Types of Damages
i. Analyze all 3: Expectation, Reliance, Restitution
ii. P gets to pick which to pursue, but courts have discretion to limit disproportionate compensation
1. Non-breaching party will not seek Expectation Damages for “losing K”

c. Expectation Damages: Dollar amount that would place the non-breaching party in as good a position as he would be in had the K been performed
i. ED = LV + C + I – CA – LA
1. Lost Value: Value promised – Value received
2. Consequentials: Lost profits (direct only; not special unless on notice)
3. Incidentals: Out-of-pocket to mitigate
4. Cost Avoided: Planned money not yet spent
5. Loss Avoided: Reusable materials; salary from comparable work
Shortcut: (Profit) + (Amount Spent) – (Payments Received)
ii. Common Expectation Damages Hypos
1. Could the non-breaching party have done both jobs? If yes, recovery

2. Employment Ks
a. Breach by employer: employee must subtract comparable job salary or non-comparable actual salary as Loss Avoided
b. Breach by employee: Employer cannot include Consequentials if lost profits are uncertain
3. Construction Ks
a. Breach by builder: Lost Value = Cost of completion/repair unless “clearly disproportionate,” then Fair Market Value
4. Real Estate Ks
a. Breach by Buyer: Incidentals may include interest

b. Breach by Seller: Buyer typically awarded Specific Performance; if not:
i. American Rule: [Fair Market Value (at time land should be sent) – K Price] + Incidentals + Money spent
ii. English Rule: Recover only Reliance + Out-of-pocket spent
iii. 3 Limitations Expectation Damages (Certainty, Foreseeability, Avoidability)
1. Damages must be proven with “reasonable certainty”

a. Applies to all damages

b. Typically impacts Consequentials (uncertain lost profits)

c. Issue if there is no proof collateral transactions would have taken place

2. Breaching party must have “reasonably foreseen” the type of damage at the time K was made
a. Specifically applies to direct Consequentials

i. Direct: Reasonably foreseeable when K was made
3. Damages must not have been “avoidable”

a. Reasonable steps to mitigate must be taken unless it causes undue risk, burden, or humiliation

d. Reliance Damages: Dollar amount that would place the non-breaching party back in the position he was before the K was formed
i. “Backwards looking;” Only recovery for out of pocket costs up until breach
1. Reduce what you re-use/re-sell

2. Reduce loss set off for losses

ii. 4 Limitations to Reliance Damages

1. Reasonable certainty

2. Value of any materials that can be salvaged must be subtracted

3. If breaching party can prove innocent party would have lost money (i.e., “Losing K”), losses must be subtracted
a. Applies to recovery based on reliance, preparation, etc.
4. Damages must not have been avoidable without undue risk, burden, or humiliation

e. Liquidated Damages: Damages that parties agree to in advance (triggered by breach)
i. Often unenforceable because too high/low

1. Courts do not want to enforce a penalty or illusory promise

ii. 3 Factor Reasonableness Test for Liquidated Damages Clauses

1. Amount must be reasonable in light of anticipated or actual loss

2. Actual damages must be somewhat difficult to prove

3. Not unreasonable so as to violate public policy
iii. If at the time of breach the parties can show lost profits, this could trump the Reasonableness Test
f. Alternative Performance: No breach; Perform or pay your way out (second choice)
i. Courts check to make sure these are not Liquidated Damages, otherwise apply Reasonableness Test
g. Limitation of Liability: Different from Liquidated Damages because these set limits/maximums but allow lesser damages

i. Majority allow these so long as they are not unconscionable
ii. Dissent says call it Liquidated or its not enforceable
h. Misc. K Damage Notes
i. Emotional Distress Damages are generally not available in breach of K suits

1. 2 Exceptions for Emotional Distress Damages

a. Breach also results in tangible personal injury

b. Breach is “particularly likely” to cause emotional harm

i. i.e., Mishandling a corpse, miscommunicating a death, bad faith insurance Ks
ii. Punitive damages are generally not available in breach of K suits
1. Exception: Bad faith breaches of insurance Ks

iii. Parties are entitled to pre- and post-judgment interest:
1. Pre-judgment interest from the time performance is due (not filed) until the date of judgment if the suit is for a liquidated, or fixed, sum of money
a. Where the exact sum of money recoverable from the breach is not certain, the court has discretion to award pre-judgment interest if it believes it is just to do so, but the trend it not to do so
2. Post-judgement interest from the date the judgment is entered to the court until it is paid
iv. Reduce present value of immediate payment damages based on future payment

1. Reduce it by ~3% for lump sum present value
Just know that it can be adjusted (MC only)

III. Restitution

a. Restitution
: Dollar amount that would place the benefitted party in the position he was before the K was signed
i. A party who has been unjustly enriched must account for that enrichment
ii. General Principles
1. Restitution is based on the value of enrichment actually received
a. Money spent in preparation only recoverable as ED or Reliance
2. Restitution is available to both breaching and non-breaching parties
a. Non-breaching party granted more generous recovery
b. Breach party granted less generous recovery
i. Damages from non-breaching party must be subtracted
3. Mutual Restitution: “To get restitution, you must do restitution”
iii. 5 Situations in which Restitution is available
1. Total Breach
a. Substantial Performance Doctrine will never be total
2. K avoided by defense to formation
3. K discharged due to Impossibility/Impracticability/Formation
4. Breaching party seeks restitution for part-performance
5. Party seeks recovery for Quasi-K (limited to Cost Avoided)
iv. 2 Methodologies
1. Cost Avoided: Average cost; How much would it cost the benefitted party to hire a reasonable person to provide the same benefits?
a. You do not subtract potential losses
2. Net Benefit: Difference in fair market value of property or net worth before and after actions of aggrieved party
a. You do not count money spent in preparation
v. 3 Limitations to Non-Breaching Party Seeking Restitution
1. Restitution only available if Total Breach
2. Restitution not available if non-breaching party performed all duties and only remaining is duty is payment (can be cured)
a. Parties already set the value of the K so Expectation Damages
3. Majority make Restitution unavailable to a “willful” breacher
vi. Common Hypos for Restitution
1. Restitution almost always used in “Losing K”
a. i.e., When a contractor underbids and would have lost $
2. Restitution won’t be used in over-bid where K price > fair market value

IV. UCC Remedies
a. Equitable Remedies for Buyers
i. UCC§2-716: Specific performance permitted where goods are unique or “other proper circumstances”
1. Where replacement gods cannot be done w/o considerable expense, delay, inconvenience (more than was bargained for)
ii. Replevin: Pre-judgment; have law enforcement take possession of the goods
1. Goods cannot be sold, but buyer must place bond to receive them
b. Money Damage for Buyers
i. Without the Good
1. 3 Reasons why Buyer might not have the good
a. Seller never tendered

b. Buyer rightfully and effectively rejected non-conforming goods and seller did not cure

c. Buyer rightfully and effectively revoked acceptance of non-conforming goods and seller did not cure

2. UCC§2-712: Cover Damages for Buyer: Buyer has right to “reasonable” replacement acting “in good faith”

a. [(Cost of Cover)-(K Price)] + Consequentials + Incidentals – (Expenses saved as a result of breach)
i. Consequentials = lost sales profits

3. UCC§2-713: Market Differential for Buyer: If buyer does not want replacement, buyer may sue for difference between FMV and K Price

a. [(Market Price)-(K Price)] + Consequentials + Incidentals – (Expenses saved as a result of breach)

i. Buyer’s Market Price = at time buyer learned of breach
ii. If seller fails to deliver, at place of tender
iii. If seller sends non-conforming, at place goods arrive

ii. With the Good

1. UCC§2-714: Breach of Warrant for Buyer
a. [(Value of goods warranted)-((Value of goods received)] + Consequentials + Incidentals

i. Value of goods warranted = Fair market value (not K)

b. Buyer may also:

i. Recover for non-conforming tender by any manner “reasonable”

ii. Off-set damages after accepting a non-conforming goods so long as buyer gives adequate notice

iii. Recover any money already paid (i.e., deposit)
c. Equitable Remedies for Sellers
i. UCC§2-709: Action for Price: Seller’s right to sue for full K price
1. Similar to Specific Performance, but not enforced (no debtors prison)

2. 4 Scenarios Where Action for Price Applies
a. Buyer has accepted the goods

b. Goods are lost/destroyed after risk is passed on to buyer

c. Seller tries but is unable to resell the goods for reasonable price

d. Seller doesn’t attempt to resell because “unavailing” efforts
d. Money Damage for Sellers
i. UCC§2-706: Seller’s Cover Damages: Seller has right to resell in a good faith and commercially reasonable manner
1. [(K Price)-(Resale Price)] + Incidentals – (Expenses saved as a result of breach)
a. NO consequential damages for Seller

ii. UCC§2-708: Seller’s Market Differential:

1. [(K Price)-(Market Price)] + Incidentals – (Expenses saved as a result of breach)
a.  Seller’s Market Price = at the time and place of tender
iii. If Seller’s Cover or Market Differential cannot put the seller in as good a position as the K... Look for 2 scenarios:

1. Lost Volume Seller: Seller has excess supply for a second sale

a. (Profit from K) + Incidentals
2. Partial Production: Recovery when good was only partially made

a. Seller can either:

i. Stop and sue for reliance

ii. Finish and try to resell in good faith and commercially reasonable manner
e. UCC Liquidated Damages
i. UCC§2-718(1): Only enforceable is:

1. Amount is reasonable in light of anticipated or actual loss

2. Actual damages are somewhat difficult to prove

f. UCC Limited Liability Clauses

i. UCC§2-719: Parties of equal bargaining power may limit/modify remedies, unless 2 exceptions:
1. When “limited remedy” fails its essential purpose

2. If a clause limiting consequential damages to a buyer is unconscionable

ii. It is the very essence of a sales K that minimum adequate remedies still apply
�Look for purely oral K, MYLEGS, and exceptions


�Look for a negotiation between parties before a written K (i.e., oral/email), followed by a written K that does not contain a term one party says is part of the deal


�Look for conflict as to meaning of a term included in a K


�Approach to Express Conditions


1. Is the unperformed promise:


(a) Subject to a condition


(b) An unconditional duty


(c) Both?





2. If subject to a condition, is it:


(a) Condition Precedent or Condition Subsequent


(b) Express or Implied-in-Fact





3. Has the condition been satisfied?





4. If not, has it been excused?


(a) Waiver/Election


(b) Bad Faith / Wrongful Prevention / Non-Cooperation


(c) Disproportionate Forfeiture


�1. Ensure breach has occurred


(a) Check for defenses/excuses


(b) Performance by the other party must be tendered





2. If it was a bilateral K with remaining duties, was the breach Material or Immaterial?


(a) If Material, suspend duties until it ripens to Total or is cured/divided/waived


(b) If Immaterial, duties are still owed; check for First Material Breach Doctrine





If not bilateral with remaining duties, proceed to Step 3. 





3. Non-breaching party is entitled to damages (regardless of whether breach is Material or Immaterial)


�1. Which party breached?


(a) Seller: Make sure buyer has tendered performance (constructive condition)





- Does Perfect Tender Rule apply?


Exceptions include: Cure, Installment K, Minor Breach, Complex Machinery, C/P C/D U/T, Revocation





(b) Buyer: Make sure seller has tendered performance (constructive condition)





- Requirement of effective rejection: Reasonable time, seasonable notification, hold items, try to resell if merchant





- Non-effect rejection means buyer must: pay, prove non-conformity, notify seller, try revocation, or sue for breach of warranty





2. Non-breaching party has a right to equitable relief, money damages, reliance damages, or restitution


�Analyze alongside non-confirming goods; Unilateral K Trick


�1. Identify which substitute agreement





2. Make sure all requirements are met:


(a) Valid offer/acceptance


(b) Consideration if needed (all but Rescission; Renunciation doesn't need consideration if it is in writing)





3. Know what happens upon breach:


Sub P: Sue for OG duty


Sub K: Sue for New promise


Novation: Sue 3rd party


Accord: Sue either until satisfied


�If a party does not follow through with what is promised in a K…





1. Check for defenses (Mutual Mistake)





2. Check for unfulfilled condition





3. Check for substituted duties





4. Check for IIF





^ If applicable, no breach bc duties discharged; may be liable for restitution





^ If not, breach and damages


�Damages [ANALYZE ALL ON EXAM]


(1) Expectation Interest


(Lost Value) + (Consequentials) + (Incidentals) – (Cost Avoided) – (Loss Avoided)


(2) Reliance Interest


Out-of-pocket expenses before breach spent in reliance on the K, less loss set off for losses


(3) Restitution Interest


“Cost Avoided”


“Net Benefit”


(4) Specific Performance


�1. Will damages fail to put the innocent party in the position he would have been had the K been performed?


(a) Adequacy


(b) Uniqueness


(c) Difficulty Collecting





2. Are there any undue practical limitations in granting equitable relief?


(a) Certain terms


(b) Burden on the court


(c) Personal service (never specific performance, injunctions ok unless (1) undesirable relationship or (2) breaching party cannot make a living


(d) Non-compete only enforced if entered into freely, "trade secrets." and limitations on time/place/scope





3. Will "equitable principles" be violated?


(a) Public policy


(b) Unjust to enforce because breaching party assented under unfair business practices


(c) Unreasonable hardship


(d) Has/will the other party be likely to perform?


�Look for:


- Total Breach of K


- Voidability situation


- Quasi-K





