PAGE  
18

MAKING A VALID K

1. Is there a Promise?
· YES – Go to Offer
· NO – No K



2. Is there an Offer?

· YES – Go to Acceptance
· Bilateral
· Unilateral
· NO – No K






3. Was there Acceptance?

· YES – Go to Consideration
· NO – Go to Termination




4. Was there Consideration?

· YES – VALID K

· NO – No K OR Go to Alternatives to Consideration




5. Was offer Terminated?


· YES – No K





6. Were there Alternatives to Consideration?


· YES – VALID K (for one of reasons below)
a. Promissory Estoppel



b. Pre-Contractual Negotiations

· NO – No K

7. Was K subject to any Affirmative Defenses?

· YES– K is void/voidable/unenforceable (for reason below)




a. Duress
· Improper threat AND No reasonable alternative





b. Mistake

· Mutual
1. Both parties error
2. Basic premise
3. Material affect
4. Loser did not assume risk
· Unilateral
5. Other party knew or should have known about error
6. Enforcing contract would be unconscionable
c. Misrepresentation
· Truth?

· Half-truth?

· Active concealment?

· Outright lie?



d. Unconscionability

· Procedural 

· Substantive

e. Public Policy
· Does it affect a 3rd party or is there an external cost K can’t account for?

f. Statute of Frauds

· If the SoF applies, K must be in WRITING to be valid.
· Is the contract oral?

· Can the contract be completed in less than a year?
· Writing PLUS Signature (or Merchant’s exception?)
· Reasonably clarifies terms?
· K falls under SoF – no K

· K does not fall under SoF – VALID K

-------------------------------------------------------------------------------------------------------------------------------

ONCE THERE IS A VALID K

8. What terms rule?

a. Standard Form Contracts

b. The Parol Evidence Rule

9. How should terms be interpreted?

a. Interpretation


10. Can Performance be Excused? 

· YES– performance excused, no more K

a. Impracticability/ Impossibility 
b. Frustration of Performance

· NO– Breach of K or required performance
-------------------------------------------------------------------------------------------------------------------------------

AFTER A K IS BREACHED

11. What Remedies should be?

a. Are financial damages adequate?

· YES – Substitutional Performance (Default –Financial damages)

· How much money should be given? 

· Reliance Damages
· Reasonable cost of cover + Incidental damages
· Put you in the same position as if you’d never heard of contract
· Expectation Damages
· Put you in the same position as if contract had been completed
· Reliance Damages PLUS Lost Profit

· PROFIT: (REVENUE) + (REVENUE) - (COSTS)
· Consequential damages?

· Did π have a duty to mitigate their damages? OR Were alternatives substantially inferior?

· Were damages foreseeable?
· Were damages reasonably certain?
· Were the damages caused by the breach? 
· Liquidated damages - damages determined in the contract

· Restitution - remove benefits from party that breached (take away payment)
· NO – Are goods unique? Specific Performance


Contract: Promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty
I. POLICY BEHIND CONTRACTS 

a. Freedom of Contract 
i. Promoting voluntariness. It’s not for the courts or the states to determine if a contract is fair.  

ii. The principle of contract law that believes parties should be able to freely in any contract they like without government intervention 

iii. This principle believes that courts should only establish if 1) whether a contract formed 2) if party breached its duties 3) what the remedy should be for the breach 

b. Equity and Fairness 
i. This principle believes that in recognizing that a deal is so unfair and unjust that social justice demands that courts look at the substantive terms of the deal. 

ii. Imbalanced powers when negotiating 

II. WHAT LAW IS APPLICABLE?  
a. Common Law vs. UCC 

i. Common Law: 

1. Law based on court decisions (courts have the power to make the law) 

2. Not laws enacted by the legislature

3. Precedent has value 

ii. UCC: Uniform Commercial Code

1. Not law, it’s a blueprint template for a sales statute that can be used by states.

2. Anything not governed by the UCC will be governed by common law.

3. Was created by statute

4. Codifies and reforms commercial law 

5. Enacted by every state except Louisiana 

b. UCC: Article 2

i. Applies to Transactions of goods / Sale of goods. 

ii. What is a sale? 

1. UCC § 2.106(1) “a sale consists in the passing of title from the seller to the buyer for a price.” 


2. Factors to determine if article 2 applies is if 1) type of transaction ​– sale and 2) subject matter of transactions is goods 
3. The price for the goods does not have to be $ 

a. Pennsy Supply v. American Ash:  incurring a detriment can be considered a price for goods 
iii. What are goods? UCC § 2.105(1)
1. Moveable things, manufactured goods, livestock, crops, intangible items, and copyrighted goods in a physical form (paintings, books, etc.)

2. The sale of a home or land is not a good, home is considered property. 

iv. A good is different from a service.

v. There could be a hybrid between goods and services

1. When this occurs, the court will determine what is more predominate, the goods aspect or the service aspect. Look at the predominant purpose test: 
a. the language of the contract, 
b. the nature of the parties’ respective businesses, and 
c. the proportion of sale and non-sale items in the contract.
2. Ex: A painter enters into a contract to paint a mural — The goods are the paint required for the mural and the service is the actual act of painting the mural

a. Here, the service of actually painting the mural predominates over buying the paint 

b. This agreement would not be governed by the UCC, but by common law instead
3. Pointers: look at the name of sales agreement, price distribution between the good and service (the more expensive thing is probably more important) 
4. If the sale aspect predominates and the labor is incidental, then the UCC would be applied. 
c. What is a merchant?  UCC § 2.104(1)

i. Under Article 2 a merchant is anyone who enters into a contract for the sale of goods.

ii. Deals in the goods of the kind 

1. Ex: a waitress who has a side business selling skincare products 

iii. Holds himself out as having knowledge of skill peculiar to the goods or practices involved in the transaction

1. Ex: A university that has a purchasing department to buy supplies for the entire campus 

iv. UCC § 2.104(2)

1. If you use an outside agent to do your purchasing and the outside agent falls into category one, then the you are a merchant 

a. Ex: a university uses an outside agent to buy the school supplies for the entire school, then the university is a merchant 

v. Statue of Frauds § 2.201
1. A sale of goods of $500 or over is not enforceable unless there is signed writing sufficient to indicate a K was made that is signed by the party against whom enforcement is sought. The writing does not require all of the terms or complete accuracy, but it must state the quantity. 
2. Between merchants if within a reasonable time a writing in confirmation of the K and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirement of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after is received

3. A K not satisfying subsection (1) but which is valid in other respects is enforceable:

a. For specially manufactured goods; or 

b. If a party admits in court that a K existed but then only to the quantity admitted; or 

c. For good for which payment has been made and accepted or which have been received and accepted (partial payment is acceptable as long as it is not ambiguous) 
III. FORMATION- HAS A CONTRACT BEEN FORMED?
a. MUTUAL ASSENT- INCLUDES THE ELEMENTS OF AN “OFFER” AND “ACCEPTANCE” (EXPRESS K)
i. Mutual Assent occurs upon acceptance of a valid offer to K. 
ii. Mutual Assent= Meeting of the minds 

iii. Contract Formation- The formation of K requires a bargain in which there is a manifestation of mutual assent to the exchange and consideration. 
b. K formed by conduct

i. Implied in Fact: it is an actual contract where there is consideration for a promise. Where a conduct (not just words) demonstrates that there is a mutual exchange of promises. 
ii. A contract can be implied by a party’s action without speaking or writing any words.
1. Ex: Doing a head nod, pointing to your beer, and signaling 2 to a bartender. Your conduct can imply that you are going to purchase 2 beers. 

c. OFFER

i. Elements of an offer (common law):

1. Manifestation of present intent to enter a bargain 

a. Refers to the outward expression to another party rather than secret intent. 

b. Based on the objective interpretation of party’s words and actions 

i. Think about it like this: if a third party saw an offer and acceptance to occur, what would the third party believe. 

c. Basic Rules of Interpretation:
	
	B knows of A’s meaning
	B does not know but 
has reason to know of A’s meaning
	B neither knows nor has reason to know of A’s meaning

	A knows of B’s meaning
	No contract; parties have different meanings  
	Valid contract

B’s meaning prevails 
	Valid contract; b’s meaning prevails

	A does not know but 
has reason to know of B’s meaning
	Valid contract; A’s meaning prevails 
	    No valid contract 
	Valid Contract; B’s meaning prevails

	A neither knows nor has reason to know of B’s meaning
	Valid contract; A’s meaning prevails 
	Valid contract; A’s meaning prevails
	No contract; there is no meeting of the minds 


i. Ordinary meaning- Language should be interpreted according to the objective and ordinary meaning of the words
ii. Technical meaning- Technical terms and words of art are given their technical meaning
iii. Surrounding circumstances- Words and conduct are interpreted in light of all of the surrounding circumstances.
d. Exceptions to the Objective Standard 

i. Both Parties have the same subjective Interpretation 

1. Where the parties have [subjectively] attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.
2. Courts would not apply the objective intent bc it would not reflect the intent of the parties

ii. Where the parties have [subjectively] attached different meaning to a promise or agreement  

1. That party 1 did not know of any different meaning attached by the other, and that Party 2 knew the meaning attached by the party 1; or (Party 1 prevails) 
2. That party 1 had no reason to know of any different meaning attached by the other, and party 2 had reason to know the meaning attached by party 1 (Party 1 prevails)  

3. **Remember: the court goes with the meaning attached to the more innocent party 

iii. Each party has a different interpretation and both are reasonable 

1. If both parties disagree on how to interpret a term but both are equally reasonable. Then the court may conclude that a contract was never formed since there is no “meeting of the minds”

2. That be stated in certain and definite terms 

a. The offeror controls the terms 

b. Restatement 33 (CERTAINTY) 

i. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain. 
ii. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. (most important element) 

iii. The fact that one or more terms of a proposed bargain are left open or uncertain may show that manifestation of intention is not intended to be understood as an offer or as an acceptance. 
c. Common Law Essential Terms: Parties, Time of performance, price to be paid, scope of work/ property transferred 

d. UCC: Terms are more liberal. Only needs quantity and for a court to know how to apply a remedy if K is breached. 

e. Agreement to Agree/ Open Terms 

i. Modern Rule: When parties cannot agree to terms, they can have an agreement to agree in the future.  These agreements can still be enforceable.

1. If terms are not essential, a court can usually imply those terms and there is not agreement to agree problem. 

3. That it be communicated to an identified person or persons;

a. Identified group of persons needs to be identified otherwise it can come off as an invitation to deal 

b. Does not require individuals to be named rather the offer need only to identify a person or group of people 

4. That an offeree be able to reasonably understand that a contract would result if accepted.

a. Reasonable to conclude that the offeree accepted the contract

b. They have power of acceptance so they ONLY need to accept in order to form the contract 

ii. Special Issues to the Offer Rule

1. Advertisements and Price Quotes- usually not offers but merely invitations to bargain. (terms are usually too uncertain & it isn’t communicated to specific group of people) 

a. Exception/ Can be an offer if: 

i. There are enough terms in the price quote to satisfy the certainty requirement

ii. The objective meaning of the quote shows intent to enter into a bargain 
iii. EX: Misleading Advertising- Some courts deliberately enforce misleading ads to be enforced. “bait and watch” intentionally puts misleading ads to get consumers to come into the store, only to make them pay for a more expensive item. 

i. EX: Rewards- Advertisement that is construed as a reward, is usually an offer 

2. Family Contracts and Social Engagements 

a. Family: Rebuttable presumption exists that family members do not intend to hold each other legally accountable for promises unless there is clear and convincing evidence that they intended to do so.

b. Friends: A social agreement is also normally thought not to result into a legal obligation 

iii. OFFER & ACCEPTANCE (UCC-GOODS)

1. A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties that recognized the existence of such contract.

2. An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined

3. Even though one more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy 

4. REMEMBER** UCC is more liberal with intent & certainty of terms 

a. Doesn’t necessarily have to be a formal bargaining process 

b. Courts are more willing to find that a contract exists even if the parties left some terms open as long as there is evidence that the parties intended to enter into a bargain. 
iv. What Kind of Offer is this?

1. Unilateral Offer: One which the offeror makes a promise and the offeree must perform. It can only be accepted by compete performance. 

2. Bilateral Offer: Parties exchange promises. 
v. IS THE OFFER STILL OPEN OR HAS IT BEEN TERMINATED?
1. Rejection by the offeree;

a. When offeree communicates that they do not want to accept the offer (both words and actions apply)

b. Rejection terminates the power of acceptance for the offeree

i. Offeree can’t reject then change their mind. (unless offeror agrees to renew the offer) 

2. Revocation by the offeror;

a. REVOCATION- RULE: An offer is generally freely revocable at any time before it has been accepted if the offeree receives notice of the revocation. 
b. can done with words, conduct, or through a third party
c. Merely showing second thoughts/ hesitation about entering a bargain can get the offer revoked. 
d. EXCEPTIONS to the Revocation Rule/ Irrevocable Offers:

i. Option Contracts (Two Types)(CL+ UCC)
1. RULE: An option contract that holds an offer open for a specified period of time. An option must be supported by consideration; otherwise, the offeror may revoke the offer. 

a. Has consideration- the offeror/ optioner may not revoke the offer (can be nominal consideration but must actually be paid) 

b. NO consideration- the offer by the offeror to hold the option open is gratuitous and may be revoked at any time prior to acceptance. 

2. Offeree can make multiple counteroffers during the option period without losing the power of acceptance. 
3. Exercising the Option: Option contracts involve two different contracts
a. (1) The Option Contract- promising to hold the offer open 
b. (2) Underlying contract- refers to the offer that is being made irrevocable. It is formed when the offeree/optionee exercise the option.
4. Mailbox Rule: Default mailbox rule does not apply. Acceptance for an option contract is valid upon receipt.
5. OPTION K PT. 2 (Option K within an underlying K)

a. Does not need consideration if the option K is imbedded within another K

b. EX: If buyer is the tenant and has a lease that allows buyer to purchase the property at the end of the lease for $70,000, then additional consideration would not be needed. The option K is irrevocable. 
ii. Conditional Contracts

1. A conditional promise is one where the promise is limited to the condition. 

a. Condition is the occurrence or non-occurrence of some event. 

b. If the condition occurs, then the commitment to perform the promise manifests. 

c. Relies on good faith in completing that condition. 

iii. Pre-existing Promise Reliance 
1. RULE: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does not induce such or forbearance is binding if injustice can be avoided only enforcement of the promise. The remedy granted for breach may be limited as justice requires. 

2. This happens when promisor promises to not revoke an offer but there is no consideration for the promise. If promisee detrimentally relied on this promise, they can assert this doctrine. 

iv. Part Performance of a “TRUE” Unilateral Contract

1. RULE: Restatement of Contracts 45:

a. (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or being the invited performance or tenders a beginning of it.
b. (2) the offer’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer. 
2. Unilateral contracts create an option contract when the offeree begins the invited performance 
3. Consideration for the option K^ is the part performance of the offeree
4. Only applies to straight unilateral K (not the vague one)

5. Preparation of the performance is not part performance

v. UCC Merchant’s Firm Offer 

1. UCC Section 2-205- An offer to buy or sell goods is irrevocable if:
a. The offeror is a merchant

b. There is an assurance that offer is to remain open; and

c. The assurance is contained in signed writing from the offeror
d. Any assurance on separate writing doc. By the offeree must be signed by the offeror to protect themselves; 
e. The time period can only be for a reasonable amount of time if not stated but cannot exceed 3 months/ 90 days 
2. Does not require consideration 
3. Counteroffer by the offeree;

a. COUNTEROFFER –RESTATEMENT (SECOND) OF CONTRACTS 39

i. A counteroffer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer 

ii. An offeree’s power of acceptance is terminated by his making of a counteroffer, unless the offeror has manifests a contrary intention of the offeree. 

iii. Conditional acceptance = counter offer = rejection + new offer

iv. If there is not equivocal acceptance to every term/ mirror image rule= then it isn’t an acceptance but merely a counteroffer 
b. COUNTEROFFER- UCC

i. If both parties are merchants: An acceptance with changes/ additions will be valid acceptance. The K will include the changes/ additions unless they (1) materially alter the terms of the original offer, (2) the original offer limits acceptance to the terms of the offer, (3) the offeror has previously objected, or objects to the changed/ new terms 
4. Lapse of time

a. RESTATEMENT (SECOND) OF CONTRACTS 42(1)-(2)

i. An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.

ii. What is reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made. 

b. Rule of thumb: Bargaining by face- to- face, by telephone, or other means, then any offer made is usually considered terminated at the end of the conversation (unless stated otherwise) 

5. Death or incapacity of the offeror or the offeree  

a. if either the offeror or offeree dies or becomes legally incapacitated, then the offer terminates/ offeree no longer has power of acceptance 

i. Incapacity: extreme physical or mental disability that prevents party from being able to manifest the intent necessary to enter a bargain 

d. ACCEPTANCE 

i. ONCE YOU GET AN OFFER, YOU CAN EITHER ACCEPT, REJECT, OR COUNTER OFFER. 

ii. Requires the following 3 elements:

1. Manifestation of assent

a. Assent must be unambiguous & unequivocal (objective standard is used) 

2. To the terms of the offer 

a. the acceptance must mirror ever terms in the offer exactly 

3. In the manner invited or required 

a. Offeree must accept in the manner invited or required in the offer (if done otherwise, acceptance did not occur) 

i. Absence of specific instructions= offeree can accept in a reasonable manner.

4. Mirror Image Rule: Not an acceptance unless you accept exactly what was originally offered. If you make any changes to the original offer, it is a counteroffer that be accepted by the other party to complete the contract.
5. UCC: an acceptance that adds terms to the offer is valid. 
iii. Methods of Acceptance: Bilateral vs. Unilateral Offer (Acceptance by promise or performance)

1. Bilateral Contracts

a. Acceptance takes presence as a form a return promise (i.e. before anyone performs) 

2. Unilateral Contracts and Notice of Performance 

a. Acceptance takes form of the actual performance of the offeree 

b. Offeree does not need to provide notice that they have accepted by performance unless:

i. The offer requires it 

ii. The offeree “has reason to know that the offeror has no adequate means of learning of the performance” in a reasonably prompt time. 

c. Offeror cannot revoke the offer while offeree has started to perform 

d. Contract not enforceable until it is completed/duty is completed 
e. Two usually recognized unilateral K:

i. Rewards

ii. Specifically instructed that ONLY performance can be accepted 
3. Offer does not specify between bilateral or unilateral contracts

a. Offeree has the ability to choose whether they prefer to promise or perform.
i. Performance is chosen: K formed when the performance begins. (Partial performance= breach of contract) 
ii. Promise is chosen: K is formed when promises are exchanged. 
iv. Means of Acceptance
1. Silence- Normally not considered acceptance. Exceptions: 
a. Offeree indicates, by words or conduct, that silence is acceptance. (Ex: Negative option billing) 

b. In past business dealing, the parties operated so that silence was acceptance.

c. The offeree has exercises dominion over the consideration that was offered. 

2. Shipment of Goods
a. UCC SECTION 2-206 (Re goods) 

i. If the buyer requests that the goods be shipped, then the buyer’s request will be construed as inviting acceptance by the seller either by a promise to ship or by the prompt shipment of conforming or nonconforming goods.

3. Mailbox Rule 
a. When sent through the mail, an acceptance is effective on dispatch. 

b. Everything else​– i.e., the offer, a rejection, a counteroffer or revocation– is effective on receipt. 

c. Special Situations 
i. Acceptance then rejection- Acceptance will generally control even if the offeror receives the rejection first. However, if the offeror receives the rejection first and detrimentally relies on the rejection, then offeree will be estopped from enforcing the K. 
ii. Rejection then acceptance- The mailbox rule will not apply, and the first one to be received by the offeror will prevail. (need not to actually read it, just receive it by mail) 
d. Exceptions 

i. Stipulation- Offeror may stipulate that acceptance is not effective until receipt
ii. Option Contracts- Mailbox rule does not apply. Acceptance is effective upon receipt. 
iii. Federal Government Contracts- Acceptances are effective upon receipt. 
v. Special Issues of Acceptance 
1. Auctions
a. Offeror=bidder, offeree= auctioneer

i. Auctioneer calls out a price= invitation to deal 

ii. Bidder raises his hand/sign= making an offer to purchase

iii. Auctioneer’s hammer falls after offer= acceptance  
e. CONSIDERATION 

i. Consideration consists of:

1. A bargained for exchange between the parties, and

2. That which is bargained for must be of legal value 
ii. Reciprocal Inducement 

1. The promise must induce the detriment and detriment must induce the promise.
2. EX: Pennsy v. American Ash Case
a. Legal Benefit to American Ash ‐ Get their AggRite taken away for free.
b. Legal Detriment to Pennsy ‐ Assumed duty to take the AggRite away and dispose of it or use it.
iii. Models of Consideration
1. Legal Benefit or Legal Detriment Model 

a. Legal Detriment- Doing or promising to do something (or not do something) that the promisee was under no prior legal duty to do (or not do)
b. Legal Benefit- Obtaining or being promised that which the promisor had no prior legal right to obtain
2. Bargain/ Reciprocal Inducement aka Quid Pro Quo Model 
a. Exchange of reciprocal inducements 

b. I’ll promise to scratch your back if you promise to scratch my back 

c. NOT ill promise to scratch your back because you scratched my back (no inducement to scratch). This would be “past” or “moral” consideration and thus not legally recognized as consideration
iv. Examples of Consideration
1. A promise in exchange for an act/ performance 
2. A promise in exchange for forbearance 
3. A promise in exchange for a promise 
v. Adequacy of Consideration- The basic concept of legal detriment is that there must be something of substance. In general, a party cannot challenge a K on the grounds that the consideration is inadequate.  (protects against buyer’s remorse + freedom of contract)

What is NOT Consideration? See Below 
1. Past Consideration- Something given in the past is typically not adequate consideration b/c it could not have been bargained for, nor could it have been done in reliance upon a promise. 
a. EX: A is drowning, and B dives in and saved A. Grateful to have been saved, A promises B $500. There is no consideration and promise is therefore unenforceable. It is based on a mere moral obligation arising out of past conduct. 

2. A Gratuitous Promise/ and conditions to gifts 

a. Gratuitous Promise-  lacks consideration and therefore is unenforceable as a contract. However, if this promise is executed, then the promiser cannot rescind the promise.
i. Considered a naked promise

ii. No legal detriment to the promisee

iii. No bargain for exchange has occurred 

iv. Rebuttable Presumption: Promises between family members are gratuitous. Presumption can be overcome w/ clear and convincing evidence. 
b. Conditional Gifts: The promisor intends to give a gift; however, the promisee must perform an action (or forbearance) in order to receive the benefit of the gift. A condition is an event, uncertain to occur, that must occur to trigger some legal effect or outcome
c. Conditional promises can be enforceable if it meets an exception: 
i. Condition -> Detriment -> Consideration -> Contractual Promise -> Enforceable 

1. Did the promise induce the promisee to incur the detriment? Did the promisee’s detriment induce the promisor to make the promise? (both need to occur in order to be enforceable) 

2. If the detriment can be seen as consideration, then the conditional gift is enforceable 

a. Detriment occurs when there is waiver of legal right. 
i. EX: Promising to not drink at the age of 21 for 5 years in exchange for $$$.
ii. If the occurrence of the condition is a benefit to the promisor, then this is more of a contractual promise. However, if this is only to aid the promisee with a gift, then a bargain for exchange has not occurred. 
1. I.e. American Ash incurred a benefit from giving away the Aggrite for free because they no longer had to deal with the disposal fees. 
3. A bare promise/ or bare performance
a. A promise or performance given in exchange for nothing. 
4. Moral Obligation- The making of a K where the motivation is based on love, respect, or desire to do justice. 
a. EXCEPTIONS to the Moral Obligation

i. Promises to Pay Debts Barred by Statute of Limitations- Promising to pay a debt that is no longer collectable makes that promise enforceable. 

ii. A Debt Discharged by Bankruptcy- if the debtor makes an express promise that they will pay the discharged debts, the promise becomes enforceable again.  

iii. Debts of Minor reaffirmed upon age of majority- If the minor (after reaching majority age) promises to pay past debts, promise then becomes enforceable. 

iv. Promissory Restitution- applies to promises of past consideration or moral obligation promises. Might be enforceable if the P conferred a benefit from D and was not compensated.   

5. A Pre-Existing Duty- A promise to perform a preexisting legal duty does not qualify as consideration b/c the promisor is already bound to perform (i.e. there is not legal detriment)

a. EX: Paying a police officer to patrol your store even though it’s his public duty/ job. (Public Legal Duties)
b. EX: You don’t need to pay witness in a trial to speak truthfully. Under oath and it is required regardless. (Private Legal Duties) 

6. Nominal Consideration- Selling something for almost no value b/c it is mere formality or pretense of a bargain. (the motive was to actually give a gift rather than make a bargain) 
a. EX: Selling something for $1

b. Exceptions: Option Contracts- the nominal consideration holds the offer open for some period of time but further consideration is provided at the time of acceptance. 

7. Illusory Promise 

a. When the promise is entirely in the control of the promisor (the promisor is not bound to it) Makes the performance of a party optional. 
i. Example: I promise to give you my laptop for $100, unless I change my mind.

ii. Not a real promise = no legal value = cannot be consideration in a bilateral K

b. Exception: Promisor’s alternative performance would be consideration.

i. EX: Seller offers to sell to Buyer – at $2 per bushel – as many bushels in the next 10 days with a limit of 1K and a minimum of 100.   

c. Exception: Requirement Contracts/ Output Contracts

i. Requirement K: a contract under which a buyer agrees to buy all that he will require of a product from the other party.

ii. Output K: A contract under which a seller agrees to sell all that she manufactures of a product to the buyer
iii. Consideration in both these contracts b/c the promisor suffers a legal detriment.

iv. Any quantities under such a K may not be unreasonably disproportionate to any stated estimates, or if no estimate is stated, to any normal or otherwise comparable prior requirements or output.

IV. IF THERE IS NO CONSIDERATION, THEN WHAT? (SUBSTITUTION TO CONSIDERATION)
a. Promissory Estoppel– Basis for upholding a promise that is not contractual (consideration is lacking)
i. RULE: Restatement (Second) of Contracts Section 90(1)- A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only enforcement of the promise. The remedy is granted for breach may be limited as justice requires. 
1. Promisee relied to his detriment of a promise.***

ii. 4 Elements needed for Promissory Estoppel:
1. Was there a promise?

a. Must be clear, definite, and unambiguous as to essential terms 

b. Promise could be expressed or implied by conduct 

2. Should promisor have reasonably expected the promise to induce action or forbearance? (Was the promise reasonable and/ or foreseeable?) 
3. Did the promisee take action or forbearance in reliance of the promise? 

a. May apply the “but for” test

b. As to see if the following statement is true: “But for the promise, the promisee would not have acted/refrained.” 

4. Can injustice only be avoided by enforcing the promise?

a. Promisee MUST have been harmed in some way for relying on this promise/ as a result of the action or forbearance 

5. Should the remedy be limited? (usually limited as justice requires) 
a. Expectation Interest– Gives full value of the promise ($$ damages & Specific performance) 

b. Reliance Interest– Would compensate P only for the amount that they were out of pocket. (“Restore the party to status quo”) 
iii. Example where Promissory Estoppel is Used:

1. Charitable Subscriptions: Involves a promise to a charity to make a donation. Not fulfilling the promise causes the charity to suffer a detriment. 

1. Construction Contracts: General contractors get bids from sub-contractors, tally them up, then give their bid to the public entity and if they get the K, then they form a K with the entity not sub-contractors.  

a. However, subcontractors can make mistakes on their bid and later inform the general contractor (after the formation of the K) If general contractor reasonably relied on the bid, then they can use promissory estoppel to enforce the bid. (Drennan v. Star Paving) 
V. Unjust Enrichment- Provides a party with recovery even there has been a breach OR even when no contract exists.   (refer to damages section) 
VI. AFFIRMATIVE DEFENSES TO CONTRACT FORMATION– Even if there is consideration and “mutual assent,” certain contracts are still voidable. 
When Ks seem unfair( if there is a threat, look to duress.  If there is a trust relationship, look to undue influence.  General unfairness( look to Unconscionable.

a. DURESS (Physical & Economic Duress) 
i. 3 part-element test:
· (1) a party was induced to enter into the K (2) by an improper threat made by the other party, (3) victim has no reasonable alternatives
· Inducement: The other party’s conduct was the substantial cause for the party to enter the K. 
· Improper Threats/ Acts: Threat crime or tort, criminal prosecution, bad faith threat to use the civil process, or breach of the duty of good faith and fair dealing. A warning does not count.
· Economic Duress: Occurs when one party takes advantage of the economic circumstances of another through an improper threat.
· Any actual inducement by the other party = sufficient. Doesn’t need to be sole cause, but a contributing factor.
· Lack of alternatives—no reasonable alternative; undue burden or risk (doesn’t mean that there needs to be NO alternatives at all, just that there is no reasonable ones.) 
· Physical compulsion–forcing someone to sign a K. (void) 
ii. Third Party Coercion: Knowledge requirement– If Party A is coerced to get into a K with Party B by a third party, If Party B knows about the coercion, then the K is voidable. 
b. UNDUE INFLUENCE 

i. One party is in the position of dominance/ Abuse of Trust  
ii. undue influence is (1) inducement 2) unfair persuasion of a party who is under the domination of the person exercising the persuasion AND/ OR undue susceptibility to domination by another party 3) Resulting to an unequitable result (Unfair persuasion & undue susceptibility is on a sliding scale) 
iii. Unfair persuasion under the domination  
· Affective/vulnerable relationship

· Relationship of dependence

· Fiduciary or quasi-fiduciary relationship where one party has superior knowledge, experience, maturity, strength

1. Domination-7 factors weigh/balance (not elements) 

· Discussion of the transaction at unusual or inappropriate time
· Consummation of the transaction at unusual place
· Insistent demand that the business be finished at once
· Extreme emphasis on consequences of delay
· Use of multiple persuaders
· Absence of advisors

· Statements that there is no time to consult advisors  
iv. AND/OR Undue susceptibility to domination by another party 
1. This may be present b/c some weakness in the mind or
a. Total incapacity, where one party doesn’t understand the transaction 
b. A “lesser weakness” that destroys the capacity of the person to make the contract. (Factors that court look into: physical, emotional, and mental health of an individual at the time of K formation.)
2. b/c the parties are in relationship or trust- Includes parents, guardians, spouses, lawyers & clients, doctors & patients
ii. An inequitable result 

· The outcome of the transaction must be deemed unfair to the victim 

· In weighing the unfairness, courts look at the following factors: 

· Economic consequences to the victim 

· The appropriateness of the change in the light of the length and nature of the relationship 
· Any divergence from the victim’s prior intent or course of conduct or dealing

v. NOTE re: Third Party Knowledge: If a party’s manifestation of assent is induced by one who is not a party to the transaction the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the [duress] [undue influence] either gives value or relies materially on the transaction.
c. MISREPRESENTATION & NONDISCLOSURE
i. Misrepresentation– (1) If a party's manifestation of assent is [1] induced by either [2] a fraudulent or a material [3] misrepresentation by the other party upon which the recipient is [4] justified in relying, the contract is voidable by the recipient.
1. Material Misrepresentation– Material Misrepresentation- When the maker made an innocent misrepresentation so long as it was material to the recipient’s decision to enter into the K. 

2. Fraudulent Misrepresentation– A misrepresentation is fraudulent if the maker intends…to induce a party to manifest his assent and the maker

a. Knows or believes the assertion is not in accord with the facts, or

b. Does not have confidence that he states or implies in the truth of the assertion, or 

c. Knows he does not have the basis that he states or implies for the assertion 
d. NOTE: Does not have to be material so as long as the party was induced by the false statement. Can be rescinded even if did not significantly affect the value of the K. 
ii. Fact v. Opinion 
· Fact—empirically verifiable
· v. Opinion or puffing a statement of opinion or “puffing,” as opposed to a statement of fact, cannot be the basis for a claim of fraud.
· General rule, puffery or sales talk is not within the realm of being actionable as misrepresentation.
· 169—Fact v. Opinion 
Opinion generally not sufficient for misrepresentation unless recipient:(a) stands in such a relation of trust and confidence with opinion-maker, or (b) reasonably believes that the opinion-maker has special skill, judgment or objectivity with respect to the subject matter, or (c) is particularly susceptible to a misrepresentation of the type involved. (any one of these groups is sufficient for an opinion to equal a misrep) 

· 168—Fact v. Opinion  

Opinion may constitute a representation that: (a) facts known to the opinion-maker are not incompatible with his opinion; (b) the opinion-maker knows facts sufficient to justify forming the opinion.  
· An opinion can still count as a misrepresentation if you think of that opinion as carrying with it a statement of facts; this statement of fact could be misrepresentation. §168 says an opinion can carry with it an implied representation. 

· Don’t need to have both §§168 & 169, either one is sufficient; they both give you tools to argue that an opinion could constitute untrue (misrepresentation) aka whether an opinion can qualify as a misstatement of fact.  
iii. Species of fraudulent misrepresentation:

1. Concealment– requires affirmative act that is at least misleading. Ex. Hiding something under the carpet
2. Nondisclosure (silence)– requires duty to speak + no affirmative statement/act 

3. Affirmative– requires affirmative statement that is at least misleading. Don’t confine yourself to determine whether the statement is literally false, rather, look at context and see if it is misleading. Could be fraudulent, negligent, or innocent. They all make a K voidable.
a. Fraudulent Misrepresentation: knowledge of falsity; no materiality required; induces assent into contract; justifiable reliance

b. Negligent Misrepresentation: negligence regarding falsity; material misstatement; induces assent into contract; justifiable reliance. Basically, you should’ve known that. 
c. Innocent Misrepresentation: innocence regarding falsity; material misstatement; induces assent into contract; justifiable reliance. Even if innocent, the buyer can rescind the K because she doesn’t really get what she bargained for, even if no intent/bad-faith on the seller’s behalf.  
4. Material Misrepresentation– A misrepresentation is material if:

a. 1) A reasonable person would be likely induced by the misrepresentation to enter the K

b. 2) the maker knows that this specific recipient would be likely be induced even though a reasonable person might not be induced. 
c. NOTE: Can be done innocently or negligently
5. Inducement from the misrepresentation must have occurred before or during the K formation. (Can’t be after) Misrepresentations must “substantially contribute” to the inducement.  
6. Justifiable Reliance– If the receiving party should have known the representation was false but was consciously ignorant, then their reliance was not justified. 

b. Fraudulent Misrepresentation/ Nondisclosure (requires duty to speak + no affirmative statement/act)– Generally, there is no requirement of full disclosure of all relevant facts in every business relationship. Exceptions: A uniformed party may seek rescission of a contract if there are non-disclosed facts which 

i. Have a material effect on the transaction,

ii. Are not readily observable, and 

iii. Are not known to the non-disclosed party in the following circumstances: 

1. Where disclosure is required by statute

2. Where party intentionally conceals the non-disclosed facts; (Active & Indirect Concealment) 
3. Where the uninformed party is entitled to know the facts because of a relationship of trust and confidence between the parties; or (Ex: Financial advisor, attorney, guardian, doctor-patient & etc.) 
4. In order to prevent or correct a mistake of the uninformed party when nondisclosure is a breach of the duty of good faith 

5. Where disclosure necessary to correct a previous assertion from being a misrepresentation

d. MISTAKE 
i. General: 

1. Another defense to the validity of contract. 

2. The problem MUST exist @ the time of K formation

3. Always look for risk allocation in the contract first. 

4. The mistake must be about the thing itself, not just about the value. 

5. Can’t be solely a mistake of value—we don’t want to absolve parties just because they made a bad business deal. But, it can touch on the value, so long as it goes further than just the value. 

ii. Mutual Mistake– When Mistake of Both Parties Makes a Contract Voidable 

1. Where a mistake of (1) both parties at the time a contract was made as to a (2) basic assumption on which the contract was made has a (3) material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (4) UNLESS he bears the risk of mistake. 

a. Basic Assumption: A fundamental/premise to the shared intent and purpose of the parties that led them to entering this K. ( future market conditions, monetary predictions, etc., tend not to be a basic assumption and thus not actionable for mistake). We don’t want people getting out of contracts just because they made a bad deal. 
b. Mutual if it relates to a factual assumption shared by the parties 
c. Material effect: an assessment of the mistake’s impact on the balance of the exchange to see if substantially deprived the adversely affected party of the value expected. 

iii. Unilateral Mistake 

1. Where a mistake of [1] one party at the time a contract was made as to a [2] basic assumption on which he made the contract has a [3] material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him [4] IF he does not bear the risk of the mistake and:
a. The effect of the mistake is such that enforcement of the contract would be unconscionable (would it be unjust to enforce the contract), OR
b. The other party had reason to know of the mistake or his fault caused the mistake. 

2. Usual Examples: Typographical or calculation error when drafting a contract or bidding errors; Def. knew or show have known. 
3. Typically occurs:

a. When one party knows the true facts and the other does not 

b. Both parties may be unaware of the truth, yet the fact in issue affects the decision of only one of the parties although neither realizes the error 

c. The incorrect fact is a basic assumption of only one of the parties b/c the other does not use as a basis for deciding to enter the K. 

iv. Party Bears the Risk When: 

1. ALLOCATED AGREEMENT: The risk is allocated to him by agreement of the parties, or 

2. CONSCIOUS IGNORANCE/ IMPLIED ASSUMPTION OF RISK: He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 

3. ALLOCATED BY THE COURT/ EQUITABLE ALLOCATION OF RISK: The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 
e. UNCONSCIONABILITY
i. DEF: Absence of meaningful choice (Procedural) along with terms that are unreasonably favorable to one party (Substantive)
1. Unfair bargaining (procedural unconscionability) leads to unfair contract terms (substantive unconscionability) 
ii. Procedural + Substantive must both be present; but don’t need to be present in same degree-sliding scale 

1. Procedural unconscionability may be demonstrated by 1) gross inequality in bargaining power, or 2) unfair surprise
a. Gross inequality in bargaining power– occurs when a party lacks a meaningful choice. BP terms that most people don’t read, important terms buried in fine print or legalese or difficult to understand terms, preprinted/standard form contract, presented in a “take-it-or-leave-it” manner (Ex: Adhesion K; take it or leave it; include boilerplate terms) 

i. Exception: If the Party is presented with an adhesion K but has the opportunity to enter into another K, then it is NOT procedurally unconscionable. 

b. Unfair surprise– Occurs when expectations of a party are disappointed as a result of the bargaining process. Usually because a person is poor, illiterate, unsophisticated party, little or no leverage in bargaining process, no real opportunity to read/understand, irregularities/overreaching in bargaining process, gross inequality in bargaining power
2. Substantive unconscionability–may be shown by: (1) Overly harsh allocation of risks not justifies by the circumstances, or (2) Great price disparity (i.e. gross inadequacy of consideration, unduly favorable to another party) 

a. (1) Overly harsh allocation of risks not justified by the circumstances– Bargain that is “such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other.”

i. Examples: terms that shock the conscience, terms that are not just unfair, but oppressive terms, waiver of important rights, terms so unfair as to suggest defects in bargaining process, terms extremely favorable to one party for no good commercial reason

1. EXS: Disclaimer of Liability for Intentional Torts, Disclaimer of Liability for Gross Negligence, Mandatory Arbitration Clauses

b. (2) Great price disparity (i.e. gross inadequacy of consideration, unduly favorable to another party)– This factor can be used as an indicator for some courts that there may have been unequal bargaining power. (not enough to only use this as an argument) 
iii. If court makes determination, then remedies available:
1. Rescind Contract = Contract Voidable

2. Severance– Refuse to enforce unconscionable term
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I. DEFENSES TO CONTRACT ENFORCEMENT 

a. STATUE OF FRAUDS- states that certain types of contracts are unenforceable unless the agreement is in writing and is signed by the party to be changed. (High Stake Contracts) 

iv. Purpose:

1. Evidentiary Function- To prevent fraud

2. Cautionary Function: To make parties rethink the terms before entering into a bad K. 

v. Important Questions: 

vi. Does the agreement fall within the SOF? “high stakes” contracts?
1. COMMON LAW:

a. Marriage Provision

i. Not a marriage contract

ii. Only applies to contracts made prior to marriage

1. Ex. A prenup agreement 

b. Over one-year provision 

i. The year begins when the contract is first formed, not when performance begins (Period between making the contract and the end of performance)

ii. Occurs when performing the contract in one year is impossible 

iii. Logically POSSIBILITY, Not Probability  

1. Is it logically possible that the contract can be performed in one year? If yes, then it doesn’t fall under SOF.

iv. Exceptions to having it in writing:


1. Employment for Life- K can be < than 1 yr b/c anyone can die at anytime 

2. Full Performance by one party- For over one year provision, full performance can satisfy the statue of frauds.

c. Land Sale contract

i. Broadly defined provision which includes the following:

1. Transfer of ownership interest

2. Mortgage on a property 

3. Lease for over a year 

4. Grant of an easement for over year 

5. Includes condos and co-ops

6. Sale of minerals or buildings on piece of property 

a. If severed by buyer: under common law/ statue of frauds 

b. If severed by seller: constitutes a sale of goods and under the UCC

d. Executor payment of estate’s debt 

i. When the executor or administrator of an estate assumes personal liability to a creditor of the decedent if the decedent incurred the debt before his death 

ii. The executor/admin agrees to pay the debt himself if the estate does not have enough funds

e. Suretyship agreement (Guarantor) 

i. A surety is a person who promises to pay another person’s debt to the creditor if the person fails to pay 

ii. If the surety acts in their own self-interest (or benefits), the agreement doesn’t need to be in writing

2. UCC § 2.201(1): applies to the sale of goods (you don’t have to be a merchant).

a. The sale of goods of $500 or more has to be in writing 

b. Not $500 per piece of goods, but the combined amount.

vii. If so, is there sufficient writing to satisfy SOF? 

1. Is there a written memorandum?

a. Form of memo under Common Law:

i. It doesn’t have to look like a contract

ii. It can be recorded in any medium 

iii. It doesn’t have to be written with the intent to create a contract 

iv. Does not have to be shown to the other party

v. Does not have to be written at the time the contract was entered

vi. Does not have to be a single document 

vii. Written repudiation also qualifies (as long as all the general terms are included in the writing) 

b. Content of memo under Common Law:

i. Identify the parties and the subject matter 

ii. Set out the material terms, as-yet-unperformed obligations 

2. UCC § 2.201 Standard form for sale of goods:

a. Only show the quantity of goods, not the price 

b. Show the existence of a contract for the sale of goods.

3. The Signature of the Memo:

a. Has to be signed by the party to be charged

i. The party that we are trying to enforce the contract against

b. The signature can be a symbol, it doesn’t have to be your name

c. The purpose is to show that the person who signed the document showed their intent to authenticate the document 

i. And to link the memo to the assent of the agreement 

d. An audio recording that indicates “intended to authenticate” satisfies the requirement as well (secret recordings do not count) 

4. UCC § 2.201(2): allows you to get over an SOF problem if these writing requirements are met – APPLIES TO MERCHANTS ONLY 

a. An exception to the signature requirement where both parties are merchants 

b. Between merchants if (if both parties are actually merchants)

c. Within a reasonable time, a writing in confirmation of the contract and

d. Sufficient against the sender (the plaintiff) is received and the 

e. Party receiving it has reason to know its contents, it satisfies the (SOF) writing requirement (for the sale of goods under the UCC) against such party

f. Unless written notice of objection to its contents is given within 10 days after its received 

viii. Do any exceptions apply if you don’t have it in writing? 

1. Common Law:

a. Full Performance by both parties – If both parties fully performed their duties, SOF will not rescind the agreement 

b. Full Performance by one Party (over 1- year K) – For agreements over a year, if one party fully completes their duty, then SOF is satisfied. 

c. Part Performance (Land Sale K): Specific enforcement on an oral K for the transfer of land, if the buyer:
i. Reasonably relied on the K, and
ii. Furnishes evidence that performance unequivocally refers to the alleged oral agreement 
1. takes possession
2. makes valuable improvements on the land
3. payment in whole or part  
d. Promissory Estoppel (Justifiable Reliance Defense)

i. Restatement § 139: The same elements as regular P.E. 

ii. If someone justifiably relies on an oral contract and suffers some detriment based on that reliance then P.E. can be applied 

iii. A high standard in § 139 – the detriment suffered has to be big enough 

iv. Determining Injustice: In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant: 

1. Other remedies. The availability/adequacy of other remedies (cancellation/restitution)
2. Definite and substantial character of action/forbearance relating to remedy sought
3. Extent to which action/forbearance corroborate evidence of the making and terms of the promise, or the making and terms are otherwise est. by clear convincing evidence. 

4. Reasonableness of the action/forbearance
5. Foreseeable. Extent to which the action/forbearance was foreseeable by the promisor.
6. Factors to be considered, not all required. 

2. UCC:

a. Part Performance

i. Allows for the enforcement of the contract only to the extent that payment for the goods has been made and accepted or goods have been delivered and accepted (partial payment can be sufficient just as long as the payment isn’t ambiguous) 

b. Specially Manufactured Goods

i. UCC § 2.201 (3)(a): if a party is specially manufacturing these goods, tailored for the purchaser (the person who seeking to avoid enforcement), then it may relieve that party not having a right. 

ii. The goods that are being made must not be suitable for sale in the ordinary course of the seller’s business.

iii. It would be unfair to invoke SOF on a seller who went to all this trouble to create these specially manufactured goods 

iv. Even an oral contract for the sale of these special goods might still be enforceable 

v. Ex: Purchaser requests specially designed shipping containers from the seller that can carry specific hazardous waste instead of the seller’s basic shipping containers that he sells to other customers.

c. Judicial Admissions

i. UCC § 2.201 (3)(b): Once you have declared under oath and penalty of perjury that there was an enforceable contract, then you can’t say that the contract doesn’t comply with SOF because it wasn’t in writing 

ii. Only applies to the person who made the admission

iii. EX: Admission can be done orally in court or by stipulation
II. CONTRACT INTERPRETATION & IMPLIED TERMS
b. Modification– UCC/ CL 

i. Common Law: Modification of an existing contract need to be supported by consideration. (modifications cannot be one-sided) May still be enforced if:
1. Mutual Recession: There is a rescission of the existing contract and then parties can enter into a new K. Must be done in good faith. (Can’t’ rescind a K then go back and create a new one w/ exact terms from the previous one) 

2. There are new obligations on both sides. 

3. Change has to reflect more than a pretense of bargain: Change in timing, change in type of consideration, performing an additional duty

4. Settlement of honest dispute 

5. Novation: It occurs when the parties agree to replace an existing obligor with a new obligor. Requires: 

a.  A previous valid obligation 

b. An agreement by all parties to change the obligations 

c. A recession of the prior contract 

d. The formation of a new contract

6. Accord & Satisfaction

a. In limited situations, when there is a dispute over the validity of the K or the amount owed, a party can agree to accept a different performance that what was agreed upon in the K. 

b. Accord: new agreement (separate contract with an exchange of promises) in which an oblige agrees to accept some sort of different performance than what was originally promises
c. Satisfaction: Is the actual performance of the accord. Discharges both the duties of the preexisting K and of the accord

i. EX: Contractor completes a project for a homeowner. Original K states that homeowner owes contractor $50K. Homeowner offers sports car value at $45K in satisfaction of original K. Contractor agrees & acceptance creates an accord. 

ii. UCC: No consideration is needed for a K modification. Any modification must be done in good faith. (i.e. can’t be done in duress)

1. This only applies to Goods-all moveable items including manufactured goods. (goods, unborn young of animals, growing crops, and things attached to realty.
2. Goods to be severed from realty [including oil or gas] or a structure or its materials. – must be severed/removed by the seller not the buyer. 
iii. Statue of Frauds: If the modified contract falls within the statue of frauds, it must in writing (unless an exception applies, see above exceptions to SOF) 
b. Interpretation: Even where the parties have initially agreed on particular words and phrases to describe their contemplated exchange of performances, they may disagree later about the meaning that should be attached to those manifestations of agreement. 
i. Interpretation—refers to the process by which a court gives meaning to contractual language when the parties attach materially different meanings to that language. 
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c. PAROL EVIDENCE– A rule about what evidence should be excluded from consideration by jury only applies to written contracts (not oral K)  

i.  RULE:  When the parties to a written contract have agreed that the writing is a final and complete expression of their agreement, then a court shall not admit extrinsic evidence of prior or contemporaneous agreements that supplement or contradict the writing. If the writing is only a partial expression of the contractual terms, then the writing cannot be contradicted but can be supplemented by evidence of consistent additional terms. 
ii. NOTE: PE only focuses on agreements that occurred prior to the written agreement or an agreement that occurred at the same time and wasn’t included in the written contract. If an agreement occurred AFTER then it’s admissible and PE doesn’t need to be applied. 
II. ANALYTIC FRAMEWORK
a. (1) Determine Integration: Is the writing a final integration?  
i. Two different approaches to figuring out whether the writing is integrated:

1. Classic Jurisdiction (Minority)–referred as “the four corners rule”
a. RULE: Under the restrictive view, if a writing appears to be complete and unambiguous on its face, then the terms can only be determined from the four corners of the writing and not from extrinsic evidence. 
b. *The presence of a merger clause is dispositive, and an agreement with a merger clause is automatically deemed to be totally integrated in a classic jurisdiction.  
c. Merger Clause: a statement in the written K that explicitly states that the writing represents the entire agreement between the parties. 
d. ***note: Judges will just look at the writing to determine if it looks final/complete. 
e. Ex. Of a Merger Clause (Iphone K)—This License constitutes the entire agreement between the parties with respect to the use of the iPhone Software licensed hereunder and supersedes all prior or contemporaneous understandings regarding such subject matter. No amendment to or modification of this License will be binding unless in writing and signed by Apple . . . .
2. Modern Jurisdiction (Majority)– referred to as the Corbin rule

a. RULE: Under the modern jurisdiction, a judge may consider all the surrounding facts and circumstances to determine whether a writing is integrated.

b. The presence of a merger clause creates a strong presumption of integration but it’s not dispositive. 

c. Modern jurisdictions are not limited to writing and take into account the surround facts, circumstances, other writing, and extrinsic evidence.

d. Examples of factors and circumstances to consider (modern courts consider all factors listed below):

i. Merger Clause–modern courts may consider this term to be a boilerplate term if other evidence shows that parties intended the agreement to be partially integrated. (classic & modern)

ii. The amount of detail in the writing (classic & modern)
iii. The nature of the writing (classic & modern)
iv. The formalities observed in drafting and executing the agreement (classic & modern)
v. Type of transaction and business practices (just modern)
vi. Relationship of parties and past dealings (just modern)
vii. For full v. partial only: The nature of the parol evidence


1. “An agreement is not completely integrated if the writing omits a consistent additional agreed term which is… such a term as in the circumstance might naturally be an omitted from the writing.” (Ex: 
b. (2) Determine Admissibility of Evidence: 
i. Contradictory Terms– where there is a binding agreement, either completely or partially integrated, evidence of [1] prior or contemporaneous agreements or negotiations is not admissible in evidence to [2] contradict a term of the writing.

1. Can ONLY be used when there is no integration (drafts that are not final and full expressions) 

ii. Consistent Additional Terms– Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

1. So, if it is completely integrated, then cannot introduce evidence of even consistent additional terms; if it is partially integrated, then you can. 

iii. Total Integration– Final and Complete Expression of the Terms 

1. Integrated and covers everything 
2. Final version and includes all/ complete scope of agreements/ terms of the parties. 
3. Consistent and contradictory terms are not admissible 

iv. Partial Integration:

1. Final version but possibly does not include all of the scope of the agreements to the party
2. Consistent and supplementary terms are admissible  
v. No Integration: 

1. Not a final agreement. Possibly a draft or a set of bullet points
2. Doesn’t matter if it is a partially or completely covers all subjects of agreement.
vi. Explain the meaning of the writing:  
1. If it’s just to interpret the meaning of the writing (not supplement, change, or contradict) it’s generally admissible 
c. (3) Consider the exceptions– The Parol evidence rule does not bar the introduction of:
i. Evidence offered to interpret an ambiguous term

ii. Subsequent agreements (oral or written).

iii. Showing of fraud, mistake, duress, undue influence, or other voidability 

iv. Collateral agreements with separate consideration 

v. Oral condition precedent to the formation of a contract. 
d. UCC §2-202—Final Written Expression: Parol or Extrinsic Evidence

i. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

1. (a) By course of dealing or usage of trade (1-205) or by course of performance (2-208); and 

2. (b) By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement. 

If we assume we have an integrated document, and evidence is being used to explain the meaning of a term, then look at which Jxd you are in. 

III. INTERPRETATION OF AMBIGIOUS TERMS:  
a. Ambiguity– In interpreting a contract, courts first determine whether an ambiguity exists. An ambiguity exists:

i. The meaning of a term is uncertain or

ii. The term is reasonably susceptible to more than one interpretation 

1. Types of ambiguities: 

a. Patent: Consists of language where the plain meaning of the language is either uncertain or reasonably susceptible to more than one meaning.

b. Latent: Requires additional outside evidence other than the plain meaning of the term in order to understand that the term is susceptible to more than one meaning. 

When parties disagree on meaning of terms, courts consider:

b. In general, determining meaning of term is matter of law, but if reasonably subject to alternative interpretations, court should leave up to jury (trier of fact) 

c. Extrinsic evidence—courts differ on their use of extrinsic evidence to resolve conflicts of interpretation; 

i. Sale of goods—UCC does not require finding of ambiguity before external evidence can be admitted

ii. Common law—if the K is for services, it may follow either of the following approaches:

1. Classic Jurisdiction (four corners)–only considers patent ambiguities 
a. (1) Determine if term in question has plain meaning (if yes, it governs) (2) If it’s ambiguous, look to extrinsic evidence to prove meaning (in the context of K – other parts; in particular environment = trade custom)

b. POLICY: Imparts stability; prevents fraud; 

i. Incentive to write better Ks + more expensive in front end

c. Favors the usual and obvious meaning = Implications = other words of the contract and trade custom will be considered but no parole evidence in the absence of deep ambiguity. 

2. Modern Jurisdiction–looks at patent & latent ambiguities  

a. Allows consideration of all credible evidence to prove intent of parties.

b. If language of K, in light of all circs, is fairly susceptible to multiple meanings, extrinsic evidence is relevant to prove either of those meaning is admissible.

c. Interprets terms from the specific vantage point in which parties found themselves = implication = More willing to accept extrinsic evidence (every term is ambiguous) 

d. Policy: better way of determining what parties intended + $ on back end

IV. Hierarchy of interpretation—if court allows extrinsic evidence, it follows hierarchical sequence to interpret agreement as it moves from express wording to surrounding circumstances 

i. STEP 1: DETERMINE THERE IS AN AMBIGUITY (depends on your jurisdiction) 
1. Classic Jurisdiction (“Four Corners”) 

a. Only considers patent ambiguities (or the plain meaning of a term)

b. Courts use dictionaries and common sense 

c. If the term does not have more than one ordinary meaning, then the classic jurisdiction does not consider the dispute 

2. Modern Jurisdiction (Majority Rule) 

a. Allows interpretation of both patent and latent ambiguities 

b. Uses all facts and circumstances in order to determine whether there is an ambiguity 

c. Courts allow evidence other than the contract itself 

ii. STEP 2: PRIMARY RULES OF INTERPRETATION (GOAL: to determine the intent of the parties) 

1. Express terms/ plain language of the K (Considers ordinary & technical meaning/ surround circumstances/ construed as a whole) 

2. Course of performance in this particular K itself (same people, same K) 
3. Course of (prior) dealings– the way these parties have dealt with each other in the past Ks
4. Trade Usage/ Custom–: refers to the customary practices and meanings that are attached to words and conduct in a particular industry, place, or for a particular type of transaction.  

iii. STEP 3: SECONDARY RULE OF INTERPRETATION- 

1. Preference to interpret contacts as valid, lawful, and reasonable 

2. Conflicts between clauses: 

a. Historic rule: the clause that comes first in the written agreement controls if there is an irreconcilable difference 

b. Modern rule: if one of the two conflicting clauses in contract seems dominant, that clause should be enforced. 

2. Ejusdem Generis– Latin for “the same of kind”

a. The meaning of a word in a series of words is determined “by the company it keeps” 
3. Contra proferentem Rule– Interpretation against the drafter 

4. Expressio unius est exclusio alterius– When a thing or list of things is specifically mentioned without being followed by a general term, the implication is that other things of the same kind are excluded.

b. EX: A standard form employment K between a receptionist and law firm provides that “all secretaries, mail room staff, and paralegals may take two sick days per year.” Is the receptionist entitled to the sick days too? NO; bc secretaries were not included in the specific lists which appears to be intentional; If it ended with “other employees” then they could’ve been included 
5. In a case of conflict between terms 
a. Prefer specific terms over general language 

b. Prefer separately negotiated terms over standardized terms
c. EX: Clause in a Lease Agreement says, “No pets may be kept on the premises” However, another clause states, “guided or service dogs shall be kept on leash at all times in the public areas of the building. In this case the guided or service dog clause (specific) will prevail over the general clause.
Wraps up unit on Interpretation

Non-Contractual Enforcement
Promissory Estoppel—gives you enforcement right even if no valid K, involves a promise

Unjust enrichment (breach)—same ^, but there is no promise

Contractual Enforcement
1. Consideration 

2. Formation (mutual assent)

3. Defense to validity (No valid K) 

4. Defense to enforcement (usually because of something that happened afterwards, not that there was never a valid K to begin with under the law, there is a valid K, but one party’s duties under that K are excused) 

5. Interpretation (tells you when a K was breached—what you think is a promise, may not be a promise. Maybe you promised X, but you may need to do X+ so was there in fact a breach—depends here on interpretation) 

6. Breach 

7. Remedies (applies to non-contractual as well) 

III. DEFENSES FOR PERFORMANCES OF THE K 
a. IMPOSSIBILITY/ IMPRACTABILITY/ & FRUSTRATION
i. Impossibility/ Impracticability 

1. Where, after a contract is made, a party’s performance is (1) made impracticable (2) without his fault by the occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, (4) unless the language or the circumstances indicate the contrary.

a. Very similar to mistake, except here its due to a SUPERVENING event and neither party could have envisioned that happening. This event makes it extraordinarily impracticable (to one party) to perform. 

b. [1] A difficult standard to meet—a mere increase in difficulty is not enough to make one party’s excusable under impracticability. We don’t want to give parties an excuse just because it becomes more expensive or difficult to perform. It really has to be something that is severely impracticable. 

i. Ask yourself, is it just that I cannot do it, or can it just not be done in general by anyone. Is it impracticable for EVERYONE to do it? It should be. 

ii. Did the party claiming the impracticability defense do everything possible to fulfill performance, or is there something else that he can do to fulfill performance? 

c. [2] this event must have not occurred because of a party’s intentional or negligent actions. Or if a party breached the K making it impossible for the other to perform, then the breaching party is at fault. 
d. [3] Under (3) the basic assumption must be of both parties, not just one.  

e. Element (4) is about risk allocation-did any party bear the risk of the supervening event? Risk can be allocated by:  

i. by agreement, b/c one of the parties knew or should have known of the risk, by the court based on principles of equity and fairness

ii. Parties can also allocate risk by drafting a device called the force majeure clause– a standard clause in many contracts that excuses a party under certain conditions that are beyond the control of the parties. To be enforceable it must describe conditions…
1. that are external forces outside of the control of the parties 
2. that are not reasonably foreseeable and
3. that materially affect the performance of parties’ duties 
4. Typical conditions are: “acts of God”, civil unrest, terrorism, war, human-made disasters, strikes, or other labor disputes, or new gov’t legislation that affects a party’s performance. 
f. NOTE: Not an Unforeseeable event, but an Unforeseen event

ii. Frustration of Purpose– where a party’s PRINCIPLE PURPOSE IS SUBSTANTIALLY FRUSTRATED without his fault 

1. Frustration of Purpose: Where, after a contract is made, (1) a party’s principal purpose is substantially frustrated (2) without his fault by the occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, (4) unless the language or the circumstances indicate the contrary.

iii. Typical Scenarios (for impracticability and/or frustration of purpose) 

1. Destruction of a thing– the continued existence of the thing must have been a basic assumption that the parties had when the contract was made. 

2. Death/ Incapacity of a Person– normally a person dying wouldn’t rescind a K like the person’s estate can always fulfill the obligation. However, if the K relied on the party who died for “service”, then this defense can be used.  

a. The K for service must involve relationships of trust such as secretary, lawyer, doctor, teacher, advisor, or stylist 

3. Government Action– When a gov’t action makes a performance of the K illegal, irrelevant, or extremely difficult 

BREACH AND UNJUST ENRICHMENT
I. MATERIAL/ TOTAL BREACH & ANTICPATORY REPUDIATION 

a. Breach 

i. Once a duty to perform exists and has not been discharged, nonperformance is a breach of contract unless the duty is discharged or excused. 

b. Is there a breach? 

i. Party cannot be found to breach is they had a discharge of duties. Occurs by the following methods: 

1. Full Performance– note: if anything is left undone, then the party is in breach and their duty is not discharged. 

2. Tender of Performance that is rejected–if one party tenders (offering to perform) their performance, but is rejected by the other party, then the duty of the tendering party is discharged. 

3. Agreement by the parties– if both parties’ duties are still executory (not performed) then parties could mutually agree to terminate the contract. (mutual rescission, novation, accord and satisfaction) 

4. Valid defense or excuse– Duress, undue influence, misrepresentation and fraud, nondisclosure, unconscionability, mistake, impossibility, impracticability, frustration of purpose
5. Occurrence of a condition– if a K specifies a condition that either activates or terminate the contractual duty.  

6. Total breach/ repudiation by the other party  
c. Minor Breach/ Substantial Performance
i.  RULE: Substantial performance occurs when there are only small deficiencies in the quantity or quality of performance where precision is not critical. 

If the breaching party substantially performs, then the non-breaching party will not be relieved of his duties, though compensation may be given for any damage caused by the partial breach. 

i. No right to terminate from the non-breaching party 

ii. Right to Damages to the non-breaching party if there was harm to them
d. Material Breach 

i. RULE: A material breach occurs when the non-breaching party does not receive the substantial benefit of the bargain. The non-breaching party may terminate the contract unless the circumstances suggest that the breaching party will cure its breach.

1. If the breaching party is given a chance to cure the breach, then the non-breaching party may suspend performance.

2. If the material breach remains uncured, then it becomes a total material breach and non-breaching party may withhold performance, terminate the contract, and sue for damages. 

ii. “Curing” the Breach

1. “Reasonable time” must be given to a party that has materially breach 

2. Cure does not have to be perfect/ must transform material breach to a minor breach 

3. “Time is Essence” clauses are considered BP unless parties make it clear at the time of performance that it needs to be done at a certain time for reasons x, y, or z

iii. When breaching party refuses to “cure,” non-breaching party can: 

1. Withhold performance 

2. Terminate the contract 

3. Sue for damages 

e. Determining whether it is a Partial or Material Breach: 

i. Amount not received by the injured party–the more that the non-breaching party has been deprived of the benefit, the more material the breach. Courts look at the quality and the quantity of performance by the breaching party. 

ii. The adequacy of damages– If it is possible to accurately estimate the cost to complete the performance, then courts may find that a breaching party substantially performed. If there is no extent of damages to compensate the non-breaching party, then then courts will determine there is a m breach. 

iii. Forfeiture suffered by breaching party– if terminating a K results in a forfeiture to the breaching party, then courts do not favor a determination that the breach was material. Forfeiture has to be more than what they would get back in restitution. (once in a life-time opportunity) 

iv. Likelihood of cure–  the more likely a breaching party will cure the breach and fully perform, the more likely the court will find for substantial performance. 

v. Lack of good faith and fair dealing– if the breaching party is acting in bad faith to not fulfill their duties, then the court will more likely conclude that the breach is material.  
f. Total breach: Very little performance, so constructive condition not satisfied & other party is justified in discharging his obligations. So if there is a material breach, you can suspend and give the other party a chance to cure. However, if during suspension period, you get another offer or something happens that makes it clear the breaching party is not going to come through, then the suspension may become a total breach and the aggrieved party is justified in discharging.
g. Mitigation 
i. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden, or humiliation. However, the injured party is not precluded from recovery to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

ii. Effects to Mitigation: 

1. General Damages: If party A materially breaches, then party B should normally halt performance. If he continues and increases expenses/ costs, his award for damages will be limited for his failure to mitigate. 

2. Consequential damages: Mitigation may affect the ability to receive consequential damages 

a. For ex: if the breach caused injury to a person, but the party didn’t seek medical attention then damages might be reduced. 

3. Incidental damages: Reasonable costs expended in mitigation are recoverable as incidental damages

iii. Lost Volume Seller (UCC & Common Law) 

1. If the party who mitigates their breach with a party that would’ve and could’ve entered a K with regardless of the breach, then the injured party’s damages are then based on the net profits that he has lost as a result of the broken K. Must meet the following elements: 

a. The person who bought the resold entity would have been solicited by the plaintiff has there been no breach or resale;

b. The solicitation would have been successful; and

c. The plaintiff could have performed that additional contract. 

Analysis tip for Breach: 

1. Is it a minor or material breach? 

a. If minor breach, is there substantial performance? If yes, duty not discharged

2. If material breach has the material breach become a ( total breach?

a. If yes, duty discharged

h. UCC Rules Re Breach 

i. Was there a breach?

1. No substantial performance under UCC

ii. Perfect Tender rule allows buyer to reject [akin to suspension of performance] (UCC 2-601)

1. Rejection must be in good faith

2. Rejection must happen within reasonable time from delivery

3. If buyer does not reject within reasonable time, it can revoke acceptance of goods only if nonconformity “substantially impairs” its value to him.

iii. Seller’s cure (UCC 2-508)

1. If buyer rejects prior to date for delivery, seller has absolute right to give notice of intent to cure, and to cure prior to date for delivery.

2. If date for delivery has passed, seller has qualified right to give notice of intent to cure, and to cure within a reasonable period of time.

iv. Can the buyer sue for damages?

1. UCC 2-713 & 2-714 

v. Seller’s Non-Performance 

1. Non-delivery– when seller does not deliver the goods. 

2. Failure to make perfect tender– must perform exactly to the terms of the K otherwise buyer may refuse the delivery.  

3. Breach of warranty– occurs when a seller delivers goods that do not conform with either an implied or expressed warranty. A warranty is a promise that the goods will work for a certain amount of time. Usually discovered much after accepting the goods. (pretty significant breach; kind of a material breach) 

a. IF Buyer accepts delivery: 

i. seller may still be liable for warranty damages. 

ii. Buyer can no longer terminate the K under the perfect tender rule 

iii. Buyer can still receive damages equivalent to the difference between the value of the goods as they were delivered and the good that were warranted  

4. Anticipatory repudiation– If the seller repudiates the K before delivery is due, the buyer can terminate the K before the delivery date and declare a breach  

vi. UCC Perfect Tender Rule/ Buyer’s Rights on Improper Delivery

1.  RULE– Subject to provisions of this article on breach in installment contracts and unless otherwise agreed under the sections on contractual limitation of remedy, if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may:

a. Reject the whole; or

b. Accept the whole; or

c. Accept any commercial unit or units and reject the rest
d. NOTE: Remember to look at the info. About what the K says about (1) quantity, (2) quality, and (3) delivery. 

2. Perfect Tender Rule re Installment Contracts: the perfect tender rule does not apply to installment contracts. (Def: one which requires the delivery of goods in separate lots to be separately accepted) exceptions below:

a. Rejecting an installment: buyer can only do this “if the non-conformity substantially impairs the value of this installment” and the non-conformity cannot be cured by the seller. 

b. Cancel an entire installment K: buyer can only do this if “one or more of the non-conforming installments substantially impairs the value of the whole contract”
vii. Buyer’s Response: Acceptance, Rejection and Reasonable Time Requirement 

1. Acceptance–if buyer accepts, they lose the right to reject the goods. Acceptance occurs even if buyer mentions the nonconformity of the goods and fails to reject at a reasonable time. Can seek warranty damages if non-conforming. 

2. Rejection–  rejection of the good must be done within reasonable time and buyer must “seasonably notify the seller” of his rejection.  

a. Reasonable Time– the time would depend on the goods of the contract. For ex: acceptance on perishable items would be a lot faster than nails and bolts. 

3. Revocation of Acceptance–occurs when a buyer accepted the goods but later realized they were nonconforming and wants to revoke their acceptance.  (same effect as rejection; seller has breached) Can only be revoked if: 

a. Goods substantially deviate from the contract terms 

b. Revocation must occur within a reasonable time after the buyer discovers the nonconformity 

c. Before any substantial change in the condition of the goods occurs 

d. NOTE: if the goods are in the care of the buyer, they must take care of them until seller retrieves them in a reasonable time. 

viii. Seller’s Right to Cure 

1. Time for performance NOT expired: 1) seller must give notice to the buyer that he intends to cure 2) make a delivery of conforming goods with the deadline set forth in the contract 

a. NOTE: if the buyer does not let seller to cure, then buyer may have breached the contract 

2. Time for performance expired: If seller reasonably believed the non-conforming goods would be accepted, the seller is provided reasonable time to cure (2nd time) if he reasonably believes the goods would have been accepted with or without a money damages (or discount). Notice is also required. 
ix. Buyer’s Nonperformance 

1. Wrongful rejection of goods

a. When seller has offered perfect tender and buyer refuses the goods

b. If seller is entitled to additional time to cure an imperfect tender but buyer refuses to give the extra time  

c. If a party is acting in bad faith in rejecting goods, then buyer cannot use the perfect tender rule 

d. **Wrongful rejections by the buyer are breaches 

2. Failure to make payment– if payment is not specified in the K, then seller can refuse to tender goods until payment has been received. However, if it is specified and payment isn’t made, then failure to make payment is a breach 

a. If seller demands cash, they must give buyer reasonable time to get the cash 

3. Anticipatory repudiation– if buyer informs the seller before performance is due that buyer will not perform, then seller’s duties to deliver are discharged. Also, seller may also terminate the K and seek damages. 

i. Anticipatory Repudiation/ Breach 

i. RULE: A party has anticipatorily repudiated a contract when, before performance is due, a party:

1. Makes an unequivocal and definite statement that will commit a total breach, or

2. Engages in any conduct that renders that party unable to perform its duties. 

ii. A good faith dispute is not necessarily repudiation 

i. 3rd parties: Repudiation must be made directly to the person who is a party of the K. Statements from 3rd parties will not be valid repudiations. 

ii. Conduct as repudiation: Voluntary, Affirmative, and Must make it actually or apparently impossible for them to perform 

iii. Insolvency: A party that is insolvent (unable to pay debts) does not necessarily mean repudiation. 

If you are unsure whether it is an anticipatory repudiation but you have reason to believe that it is then you can request for adequate assurance of performance. 

b. Request for adequate assurance of performance: 
i. UCC 2-609: A K for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired. (1) When [1] reasonable grounds for insecurity arise with respect to the performance of either party, the other may [2] in writing demand adequate assurance of due performance and until he receives such assurance may [3] if commercially reasonable suspend any performance for which he has not already received the agreed return.
1. Between merchants the reasonableness of ground for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards. 

2. Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance. 

ii. (4) After receipt of a [1] justified demand, failure to provide [2] within a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract.

1. Under UCC, 30 days

iii. Restatement: (1) Where reasonable grounds arise to believe that the obligor will commit a breach by nonperformance that would of itself give the oblige a claim for damages for total breach… the oblige may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.  (2) The oblige may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.

1. Ex of reasonable grounds:

a. Has financial troubles 

b. A labor strikes
c. Is experiencing shortages of essential supplies they need for their business

If you have determined that there is an actual repudiation then the non-repudiating can use its rights (remember the repudiation can be retracted) 

c. Rights of Non-Repudiating Party: After repudiation, the non-repudiating party may:

i. Suspend performance,

ii. Terminate the contract and sue for breach, or

iii. Continue to treat the contract as valid and wait for the time of performance before bringing suit. 

iv.  NOTE: Non-breaching party does not need to give the repudiating party an opportunity to cure & party should take the steps necessary to mitigate damages (HOWEVER courts prefer that you do) 
d. Retraction of Repudiation: The repudiating party has the right to retract its repudiation. After repudiation, the ability to retract a repudiation terminates when the non-repudiating party: 

i. Gives notice that is chooses to treat the contract as rescinded or terminated,

ii. Treats the anticipatory repudiation as a breach by bringing suit, or

iii. With or without notice materially changes its position in reliance on the repudiation. 

Analysis: 
1. Has the party repudiated? (repudiation gives you grounds/option to terminate the K)

a. If yes, and no retraction, then you can terminate or negotiate 

i. Actions involving third parties may possibly be enough for repudiation; for example, if A tells C that they do not intend to fulfill their obligation under the K, and C tells B of this. 

b. If they have not repudiated, however, but are lagging in their performance, and so you are unsure if they are going to repudiate, then…

2. Ask for a reasonable adequate assurance of performance (make sure its reasonable) 

a. If they respond, and try to at least comply with some of your assurance request (even if not all), then they are showing that they intend to perform, thus, you cannot terminate 

b. If they do not respond at all to your assurance request in a reasonable time frame (or 30 days if UCC), then they essentially repudiated and thus total breach, so you have grounds to change your position, terminate and discharge your duties under the K

i. You could serve them with a summons and thus that is their notice that your discharging your duties and suing them 

REMEDIES
Overview of Types of Remedies

I. Money Damages

a. Direct

i. Expectation damages – compensates breaking promises
ii. Reliance damages – compensates detrimental reliance
b. Indirect

i. Consequential

ii. Incidental

iii. Nominal
II. Restitution – compensates unjust enrichment due to conferral of benefits
LEGAL REMEDIES. 
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I. EXPECTATION DAMAGES– “I want what I was promised” 

a. General/ Direct– Compensate plaintiff for the lost value of the breaches contract to put plaintiff in the same position as if the contract has been fully performed. Expectation damages must be foreseeable and the non-breaching party must be able to prove the amount of damages with reasonable certainty. 
i. Replacement Cost: The additional cost to replace goods or services cost more than the original K price.

ii. Difference in Value: The amount in the breached K vs. the new but lesser amount K 
iii. FORMULA: Damages= Plaintiff’s lose in value + Any other loss – Any cost or lost P avoided by not having to perform 

b. Consequential: Special/ Indirect Damages– Consequential damages can be recovered only if at the time of contract formation, the defendant had reason to foresee the damages as a probable result of the breach. 

i. Compensate plaintiff for additional losses (other than the value of the promised performance) that are incurred as a result of the defendant’s breach. 

ii. Damages that arise from special circumstances

iii. NOTE: This potential lost must have been foreseeable to the breaching party at K formation. 

1. Defendant must have either known of it or been told/ put on notice

iv. Typical examples: 

1. Lost profits arising from collateral contracts– Ex: when farmer breaches their K and can’t sell lettuce to a distributor & distributor can’t find anywhere else to buy causing them to lose profits. 

2. Breach causes plaintiff liability to a third party 

3. Injury to person or property caused by the breach 

4. Loss of use damages– Ex: when a property owner needs a sale to close at a certain date otherwise they are required to lease a place to sleep. This is considered consequential damage.  

5. Plaintiff incurs fines or government-imposed fees because of the breach 

b. Incidental Damages: are reasonable costs incurred in an effort, whether successful or not, to mitigate losses associated with the breach. 

i. Ex: brokerage fees
II. Limitations on Consequential Damages (damages that arise out of special circumstances unique to the parties to the K, rather arising necessarily from the transaction itself) 
· Foreseeability: Loss reasonably contemplated by both parties at time of K formation, because they were:

· Foreseeable or

· Specially communicated to breaching party 

· If not foreseeable, we think of them as “special” so burden is on the P to communicate those things at the time of K

· Thus, recoverable

· If indirect damages are in question as to their foreseeability = as long as indirect damages were in the contemplation of both parties when they made the K, then that would put the breaching party on notice

· Causation: Loss has to have been [proximately]caused/natural result of or by the breach

· Reasonable certainty: We can’t estimate with 100% certainty, not required, just needs to be reasonable and non-speculative

· So long as its non-speculative; some uncertainty ok

· Lost profits are seen too speculative when it’s re a new business venture w/ no track sheet for evidence to support their past successes 
· If expectation damages cannot be established w/ reasonable certainty, a party must resort to reliance damages instead 

· Mitigation: not a required element; The non-breaching party has duty to avoid or mitigate its damages, to the extent possible, by seeking replacements/ substitutes for goods and/or services. 
A. A failure to mitigate damages will reduce the damages recovered by the non-breaching party.  
B. They do not need to mitigate if it would cause undue risk, burden or humiliation. (EX: Like affecting your future employability) 
C. Lost Volume Seller (Common Law & UCC) 

· Note: Usually used for Goods/ UCC

· An exception where mitigation does not limit the damages that an injured party may receive 

· RULE: Lost Volume Seller– If the uninjured party could and would have entered into the subsequent contract, even if the contract had not been broken, and could not have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. The injured party’s damages are then based on the net profit the he has lost as a result of the broken contract. 

· Three-Prong Test

· The person who bought the resold entity would have been solicited by the plaintiff has there been no breach or resale;

· The solicitation would have been successful; and

· The plaintiff could have performed that additional contract. 
EQUITABLE REMEDIES 

III. RELIANCE DAMAGES– “I want compensation to the extent of “out of pocket” expenses b/c I detrimentally relied.” 

a. RULE: As an alternative to expectation damages, a party may recover expenses that were made in reasonable reliance on the K that was breached. If the breaching party can prove with reasonable certainty that the non-breaching party would have had a loss had the K been fully performed, then damages will be reduced but the amount of that loss.
b. When to use reliance damages: 

i. Expectation damages are too uncertain or were unforeseeable

ii. Promissory Estoppel is the basis for the cause of action 

c. Two type of reliance damages: 

1. Essential Reliance expenses are those costs incurred in preparation for or in performance of the K that was breached. (=General reliance) 

2. Incidental reliance expenses are those costs incurred that are related to collateral K entered into in reasonable reliance on the K that was breached. (need more proof and have a higher standard of foreseeability) (=consequential reliance) 

d. Reliance includes lost opportunities & preparations costs

i. But not losses incurred before the K is formed; for example, travel expenses when inducing the other party to accept your offer

e. Limitations to Reliance Damages 

i. Losing Contracts

1. Reliance damages are limited if the breaching party can prove with reasonable certainty that the Plaintiff would have lost money if the breached K were fully performed. 

2. Meant to not put a non-breaching party in a better position by the breach. 

ii. Contract price as limit on damages; can’t give someone reliance damages that is higher than the K price 

iii. Foreseeability, causation, reasonable certainty, mitigation—should also apply to reliance damages

f. FORMULA: Out of pocket costs in preparing to perform & in performing after K formed + lost opportunities – loss avoided= damages 
i. Out of pocket= general reliance/ essential reliance (easier to prove; show receipts)

ii. Lost opportunities= incidental reliance (need more proof/ foreseeability) 

iii. Loss avoided= mitigated costs done by the non-breacher and should reasonably have mitigated 

IV. RESTITUTION DAMAGES–Restored plaintiff any benefit that he has conferred on the other party/ disgorging any unjust enrichment that occurred b/c of the breach.
a. DEF: Restitution allows non-breaching and breaching parties to recover damages under an unjust enrichment theory (not based on the K). 

b. When to use it?

i. The Plaintiff Prefers Restitution to the Expectation Measure 

ii. A Contract was Made unenforceable– when expectation can’t be awarded b/c it was done under duress, incapacity, mistake, and etc. If one party parties performed a duty, then the rules of unjust enrichment applied.  

iii. Breaching Party Conferred a Benefit on the Non-Breaching Party– Recovery will be limited by any damages owed as a result of the breach.  

iv. A Contract Never Formed but an Obligation is Enforced Under Quasi-Contract

c. Restitution for Non-Breaching Party–Can ONLY be awarded when there’s been a total breach/repudiation. (if partial performance, refer to expectation or reliance damages)  

i. (1) For a total breach or upon repudiation, the injured party is entitled to restitution for any benefit that he has conferred by way of party performance or reliance 

ii. (2) The injured party has no right to restitution if he has performed all of his duties under the K and no performance by the other party remains due other than payment of a definite sum of money for that performance. (Full performance Exception)   

iii. Measure of Restitution Interest: 

1. Market Price of a substitute: Measure of what it would cost the breaching party to go into the market and purchase similar things or services. (Ex: Market price of the painter’s labor) 

2. Increase in Value: Measures how much the breaching party’s overall wealth has increased as a result of the benefit conferred.  (Ex: the net gain in the increase of value of the painted home) 

3. NOTE: It limits an unreasonable increase in value. 

4. NOTE: Losing Contracts: Not fully performed K: Will NOT limited even if it is a losing contract. Fully performed K will be limited to the K price. 

d. Specific Performance (Restitution)– If a party seeks specific restitution, he seeks to have the breaching party return the “thing” that was given. (not available for a breaching party) 

i. Under the remedy of specific performance, the non-breaching party can ask a court to order the breaching party to perform the contract. This when the money damages are inadequate usually because the items involved in the K are unique. (Exs: land, pieces of art, antique cars)

ii. Ordered by the court when feasible to enforce and supervise the breaching party’s performance. (usually do not do though) 

iii. Court will not require people to perform service contracts (for ex: employment) b/c it is not feasible to enforce/ supervise a person’s service and forcing a person to work can rise to the level of indentured servitude.  

a. Restitution for Breaching Party – The breaching party make seek restitution for any benefit that he has conferred by way of party performance to non-breaching party minus the damages the non-breaching party is entitled to. 
iv. Limited in the following ways: 
1. Calculating Benefit: Lesser of two measures: Courts will also use the measure of market value vs. increase in value. The lesser amount will be given to the breaching party 

2. Recovery Reduced by Loss Caused– 

3. By Agreement–If someone pays a down payment and they agree to it being non-refundable and party breaches, they can’t ask for that down payment back.  

4. Specific Restitution Unavailable to Breaching Party

e. Quasi-Contract (Implied in Law Contract) 

i. In certain situations, when there is not enforceable contract, or a contract does not exist at all, a court will award restitution damages on the basis of quasi-contract. 

ii. Where a benefit has been conferred on a recipient under circumstances in which it is unfair to permit him to retain it without payment.

i.  (ELEMENTS) A court may order restitution if: 

1. The plaintiff has conferred a benefit on defendant

2. The defendant has knowledge or appreciation of the benefit 

3. The defendant has accepted or retained the benefit conferred and

4. The circumstances are such that it would be inequitable for the defendant to retain the benefit without paying fair value for it. 

ii. Purpose of Quasi-Contracts

1. Ineffective Contract: Parties attempted to enter a K but failed because either lack of consideration, fraud, mistake, or another defense formation causing a contract to not exist. However, a party still benefits from this (lack of) contract; restitution may be available to them 

2. Family Scenario: A presumption that things exchanged between families are gratuitous gifts. So, to get restitution from family, the burden of proof is higher. (presumption applied to services and not so much to goods) 

3. Saving Lives and Property 

a. (SAVING LIVES) Restatement of Restitution Section 116: A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefore from the other if: 
i. He acted unofficiously and with intent to charge.. and

ii.  The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and 

iii. the person supplying them had no reason to know that the other would not consent… , if mentally competent; and

iv. it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial 

b. (SAVING PROPERTY) Restatement of Restitution Section 117: A person who, although acting without the other’s knowledge or consent, has preserved the other’s property is entitled to restitution, if..

i. It was reasonably necessary before it was possible to communicate with the owner, and

ii. He had no reason to believe that the owner did not desire him so to act, and 

iii. He intended to charge for such services and

iv. The thing things have been accepted by the owner

1.  It has to be property that the owner wanted to be recovered. If they didn’t care for it, then they aren’t entitled to much.

4. Exceptions: When is restitution not available? 

a. Officious Intermeddler: A party officiously confers a benefit upon another

i. Interferences in others affairs is not justified. 

ii. objectionably aggressive in offering one's unrequested and unwanted services, help, or advice; meddlesome 

b. Gratuitous Gifts: A party has conferred a gratuitous benefit without expectation of compensation.

i. EX: Charlie cannot help his aunt around the house then later demand restitution from her estate once she dies. 

iii. Promissory Restitution 

1. Supports the enforcement of a promise based on past consideration or moral obligation

2. Ex. An officious intermeddler who does something for a neighbor and the neighbor says didn’t really need this but I’ll promise to pay you back and then later changes their mind. This rule can possibly apply (like quasi-contract can’t)

3. Restatement (Second) of Contracts Section 86

a. 1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

b. 2) A promise is not binding under Subsec. (1)

i. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

ii. To the extent that its value is disproportionate to the benefit 

iii. To determine if there was an injustice, consider the following factors:

iv. The definite and substantial character of the benefit received, 

v. formality in the making of the promise

vi. part performance of the promise 

vii. reliance on the promise or the probability of such reliance…
