I. INTRO & TOUR OF THE CONSITUTION
a. For government action to be constitutional, there must be:
i. (1) A source of power authorizing that type of action, and
ii. The power must not be exercised in a way that violates limits based on
1. (2) Constitutional structure or
2. (3) Individual rights
II. EARLY FED-STATE RELATIONS

a. If there is an issue of interpretation, apply:
i. Text: Looking at the text of the written Constitution
ii. Precedent: Looking at past SCOTUS decisions
iii. Structure: Considers the structure of the gov (Federalism; Separation of Powers)
1. State authority is one of the most important features of structure
iv. History: Considers past events (other than court decisions)
v. Consequences: Asks which interpretation of Constitution will produce the desired results
vi. Values: Seeks to decide modern cases consistently with basic social values
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b. Federal Government: Powers are enumerated
i. Must point to a power
ii. Federal has enumerated powers and enumerated (1) Structural Limits and (2) Individual Rights
c. State Governments: No Enumerated Powers, Only Limits
i. No need to point to a power
1. Sovereign Power
2. Police Power: Power to enact laws for the health, safety, welfare, and morals of the community
a. Today’s Approach:
i. State decides what its own police power authorizes
ii. No practical difference between “sovereign” and “police” powers – both allow laws on all subjects
iii. Controlling question is not state power, but limits imposed by a constitution
ii. States have (1) Structural Limits and (2) Individual Rights Limits imposed by state and federal constitutions
1. McCulloch & Gibbons: Constitutionally valid federal laws may create structural limits on state power
d. State powers are also limited by:
i. Supremacy: Federal law may impose structural limits on state power
ii. Preemption: Federal law wins when in conflict with state law
e. Supremacy/Preemption Questions
i. (1) Is the state law valid? ( Sovereign/Police power
ii. (2) Is the federal law valid? ( Point to source of power
iii. (3) Do the federal and state laws truly conflict? ( Federal wins
f. McCulloch v. Maryland: Announced a broad interpretation of the Necessary & Proper Clause allowing the federal government to utilize a wide range of means to accomplish constitutionally appropriate ends
i. Maryland taxed the national bank; federal violates state law by not paying taxes
1. State Power? Sovereign; Structural Limit? Conflict w/ act of Congress
2. Is the federal law valid? ( Yes, source of power = purse (tax) and sword (army)
a. Do we need an assist (scaffolding) from the N&P Clause (ladder)? ( Yes, defined “necessary” as “appropriate” or “useful”
b. Identify power, then use N&P as an excuse to go one step forward
i. “Ends” = enumerated power; “Means” = all things appropriate to get there
c. TPSHCV

i. T: Congress points to enumerated powers; Constitution does not explicitly call for strict construction
1. N&P is not a restriction; allows Congress to choose the means appropriate to reach its goals
ii. P: Congress and President passed national bank into law twice
iii. S: Supremacy Clause: Remove all obstacles to Fed action within its own sphere
iv. H: Ongoing political debates over national bank
v. C: Marshall argues for deferential review because Constitution is broad and Congress needs flexibility to use enumerated powers as it sees fit
vi. V: Too aggressive a move for unelected judges to second guess Congress pointing to their enumerated powers
3. Do the federal and state laws truly conflict? ( Yes…
a. Consent of the Governed: By taxing federal bank, Maryland is affecting citizens of other states who did not vote for them
b. Obstacle Preemption: If one state can tax, others can tax and it may be destroyed
ii. *Takeaway* When judges look to see if Congress validly used an enumerated power, judges should defer to Congress
g. Judicial Review: Courts must interpret scope of enumerated powers
i. Deferential: Take Congress’ word for it; less work for judiciary; strike fewer laws down
ii. Skeptical (Strict Construction): More searching; more work for judiciary; striking more laws down
iii. *Takeaway* What role do we want judges to play in society?
h. Gibbons v. Ogden: Announced a broad interpretation of the Commerce Clause allowing the federal government to regulate some events that occur within the borders of a state as part of a regulation of Interstate commerce
i.  State giving exclusive license over waterways frustrates federal licensing statute
1. State Power? Sovereign; Structural Limit? Conflict w/ act of Congress
2. Is the federal law valid? ( Yes, Commerce Clause (broad authority)
a. 3 Types of Commerce “Among the States”
i. (1) Cross-border transactions
1. i.e., Restrictions on interstate shipment of goods
ii. (2) Infrastructure to facilitate cross-border transactions
1. i.e., Federal regulation of roads, harbors, wires
iii. (3) In-state activity with substantial effects on interstate commerce
b. TPSHCV
i. T: Commerce Clause: “among the states” implies “intermingled with” and involves some in-state regulation
ii. P: Marshall argues that NY court holdings do not matter because it is a question of federal law
iii. S: Supremacy Clause
iv. H: 
v. C: Marshall does not want to narrowly construe Federal power
vi. V: Scope of federal power is to be applied to external concerns of the nation and internal concerns which affect states generally
3. Do the federal and state laws truly conflict? ( Yes…
a. If federal license is valid, state cannot grant an exclusive license
III. RECONSTRUCTION

a. Dred Scott v. Sandford (overruled by 13th Amendment): Court held:
i. (1) Federal government had no diversity jurisdiction because slaves were not “citizens of a state”
ii. (2) Congress did not have power to pass Missouri Compromise because 5th Amendment individual rights limit government deprivation of property without due process
b. Civil Rights Act of 1866: Enacted by Congressional Override
i. Citizens of every race have equal benefit to laws, including rights: to own property, to make contracts, and to enforce rights in court
ii. President Andrew Johnson argued federal commandeering over states
c. 13th, 14th, and 15th Amendments give federal government more power; diminishes state power
i. 13th Amendment: Eliminates 3/5 Clause, Fugitive Slave Clause, and many state laws (does not require state action)
1. Impact on Federal Government: Enlargement of individual rights (slavery shall not exist) and federal enumerated power (power to enforce ban on slavery)
a. Overrules Dred Scott
b. Enforcement only allows Congress to ban (private) slavery and (private) badges and incidents of slavery
i. Race discrimination in public accommodations is not slavery or a badge or incident of slavery
2. Impact on States: Structural limits (Federal anti-slavery laws are supreme) and enlargement of individual rights (slavery shall not exist)
ii. 14th Amendment:
1. §1
a. Birthright citizenship (overrules Dred Scott)
b. States shall not: (applies only to state action)
i. Abridge privileges or immunities of US Citizens
1. *Almost nothing will abridge the privileges and immunities of a US citizen*

2. Things that are not privileges or immunities: Right to operate private slaughterhouse; right to practice law; right to vote (women); Misc. enumerated rights in Bill of Rights
ii. Deprive persons of life, liberty, or property w/o Due Process of law
1. “Liberty” includes fundamental rights from Bill of Rights (Amendments 1-8) and other fundamental rights under Substantive Due Process
2. Applies to all persons, including non-citizens
iii. Deny any person the Equal Protection of the laws
1. Treating likes alike
2. Applies to all persons, including non-citizens
2. §2-4
a. Misc. provisions about confederacy and requires states allow men 21+ to vote
3. §5
a. Congressional power to enforce through legislation
i. Applies only to state action, not private action
iii. 15th Amendment:

1. §1: Allows black male citizens to vote
2. §2: Congressional power to enforce this through legislation
d. Strauder v. West Virginia: State law banning black people from serving on jury (racial classification on its face)
i. Supremacy/Preemption Analysis
1. Is the state law valid? Yes, Sovereign Power to pass law requiring all white juries
a. Structural limits: Supremacy/Preemption
b. Individual Rights Limits: 14th Amendment Equality
2. Is the federal law valid? Yes, power derived from Enforcement Provision of the 14th Amendment to pass law requiring removal of case to federal court if one party is denied Equal Protection
3. Do the federal and state laws truly conflict? Yes…
a. Equality argument: 14th Amendment requires possibility of racially mixed jury
b. Thus, Federal law preempts/is supreme over state law
e. Yick Wo v. Hopkins: City ordinance banning operation of laundry in wooden building without permit (neutral on its face)
i. “As applied” challenge
1. Must show (1) Disparate Impact and (2) Government’s discriminatory purpose to qualify for Strict Scrutiny based on Suspect Classification
f. Slaughterhouse Cases: Monopoly given to one slaughterhouse; other butchers sued arguing violation of 14th Amendment
i. No violation because 14th Amendment does not guarantee equal economic opportunity
ii. “Privileges and immunities” viewed very narrowly; limited to areas controlled by federal government (i.e., waterways, ports, running for federal office)

g. Civil Rights Cases: Argued that federal government cannot cover the whole spectrum of life, liberty, and property without taking the place of and superseding state power
i. This view is discredited; Court undermined what enlarged powers 13th and 14th Amendments gave Congress
1. Evidence of court resisting change

ii. Harlan Dissent: 
1. Power to enforce through legislation applies to all of the 14th Amendment (majority disagrees)

2. Spirit/soul of the law is to treat people equally; ignore the text

3. Argues that state action is state in-action; failing to give people proper protection
h. Civil Rights Act of 1875: Citizens of every race have equal ability to enjoy public accommodations (businesses held open to the general public)
i. Court held act is unconstitutional because:
1.  13th Amendment does not consider race discrimination in public accommodations slavery or a badge or incident of slavery
2. 14th Amendment requires state action; does not apply to private instances of discrimination
ii. Thus, Congress has no power to enforce this act
i. Plessy v. Ferguson: Louisiana Separate Car Act requiring “separate but equal” train cars (racial classification on its face)
i. Court held the state law is constitutional because:
1. 13th Amendment does not consider race discrimination on train cars slavery or a badge or incident of slavery
2. 14th Amendment considers “separate but equal” equal on its face
a. 14th Amendment does not guarantee social equality, only political equality
b. Segregation has been around for so long; historic practice
3. Freedom argument to do/sit where one wants
a. *Takeaway* Many Equality cases can also be viewed through a freedom lens
IV. THE LOCHNER ERA

a. SCOTUS finds many progressive/populist economic laws unconstitutional
i. Federal enumerated powers (commerce/taxing/spending) interpreted narrowly
1. SCOTUS thought law makers were going too far
ii. State Police Powers restricted to narrow view of high health risks
iii. Unenumerated right to “Freedom of Contract” aggressively upheld even if it meant overturning popularly elected legislation
1. Derived from “Liberty” of Due Process Clauses of 5th (federal) and 14th (state) Amendments
2. TPSHCV Arguments for/against “Freedom of Contract”
a. T: Not expressly written; if important, should it have been?
b. P: Allgeyer case defined it as part of “Liberty”
c. S: Protecting right to contract reduces legislative power of government; skeptical judicial review of Congress and states
d. H: Long history of allowing government regulation of contracts
e. C: Would allow a lot of the harms of capitalism without progressive/populist era protections for workers
f. V: Importance of people controlling their own money, economic transactions, ability to work
3. Allgeyer: Unenumerated Liberties include the rights to:

a. Be free from mere physical restraint of his person

b. Be free in the enjoyment of all his faculties

c. Be free to use faculties in all lawful ways
d. Live and work where he will

e. Earn his livelihood or avocation

f. Enter into all contracts to satisfy the rights above
b. USA v. E.C. Knight Co.: Federal statute bans mergers that create monopolies based on Commerce Clause power; PA sugar manufacturing companies sue 
i. Court held “commerce succeeds to manufacture, and is not a part of it”; sugar manufacturing only had indirect effect on interstate commerce
1. Skeptical review; no power to regulate indirect effects on commerce from in-state sugar manufacturing
c. Hammer v. Dagenhart: Federal statute bans cross-border transactions for goods made with child labor
i. Court held only states may regulate conditions of local production; child labor only has indirect effect on interstate commerce
1. Skeptical review; court looked at Congress’ motive and found that they were trying to regulate child labor not commerce
2. Emphasized 10th Amendment reserving local power to the states
d. Bailey v. Drexel Furniture: Federal statute set 10% tax on net profits of companies that use child labor
i. Court held statute is more penalty than tax because it has characteristics of regulation and punishment; not proportional (fixed 10%) even if one child
1. Skeptical review; no power when tax is deemed penalty using factors below
e. New York v. Lochner: New York Bake Shop Act barred employees from working more than 12 hours/day or 60 hours/week
i. Court held “liberty” protected by Due Process Clause includes “Freedom of Contract” as unenumerated right
1. New York Bake Shop Act was forbidden labor law, not health law; state motive to affect labor relations, not promote public health
ii. Skeptical review of State Police Powers
1. Only allow certain kinds of laws (health, safety, welfare, morals)
a. Only laws for serious health risks may restrict “Freedom of Contract”
b. Labor laws are never justified
2. Federal courts can decide whether state law is within state police power
iii. Lochner Era Framework for Possible Inquiries in Constitutional Freedom Cases
1. Does the Constitution protect this kind of freedom?
2. Does the government have a good enough reason to restrict the (protected) freedom?
iv. Arguments for Lochner being a bad decision

1. Courts should not enforce unenumerated rights

2. Courts can enforce unenumerated rights, but this should not include “Freedom of Contract”

3. Courts should not be this skeptical/should not use this strict a level of judicial review to overturn popularly elected legislation

4. Courts should not look at economic motive behind legislation; it should be enough that legislation falls within federal/state power

5. Courts should not be in the business of trying to define state police powers
f. Buchanan v. Warley: Louisiana ordinance required residential property dwellers be separated by race (facially neutral, applied to all races)
i. Court held violation of Due Process Clause because the Constitution protects property rights
ii. Substantive Due Process issue, not Equal Protection (Plessy v. Ferguson)
g. Meyer v. Nebraska: State law prohibiting teaching foreign language in school after WWI
i. Court held “Liberty” includes the right of parents to educate their children in anyway they wish without interference from the government
ii. Court held the government does not have a good enough reason to restrict

h. Pierce v. Society of Sisters: State law required all children to attend public schools, eliminating Catholic schools
i. Court held “Liberty” includes the right of parents to direct the upbringing and education of their children
i. Buck v. Bell: State law required sterilization of institutionalized feeble-minded people
i. Court ignored Equal Protection argument

ii. Court ignored question of whether “Liberty” includes the right to procreate
iii. Court held the government has a good enough reason to restrict procreation
1. Held during a time when eugenics was popular; state lost argument that sterilization = serious health risk – thus Police Powers

2. Review becomes deferential
j. *Takeaway* Biggest criticism of Lochner Era is inconsistency between skeptical economic approach and mixed non-economic approach
V. THE NEW DEAL
a. Shift away from Lochner Era beginning in 1937
i. Courts decide they are playing too active a role
1. FDR’s “court packing” plan failed; political climate against court
ii. Court no longer skeptical toward economic regulations
1. Court defers to Congress in how broad enumerated powers are
2. Court defers to state Police Powers (includes labor laws)
iii. No more “Freedom of Contract” right
b. West Coast Hotel v. Parrish (Overruled Adkins and Lochner): State minimum wage law for women found to be a proper use of state police power (interest of women protected because little bargaining power)
i. Court held there was no more unenumerated right to “Freedom of Contract” (Substantive Due Process issue) and courts should defer (Structural issue)
1. Washington Supreme Court should have followed past SCOTUS decisions; act of civil disobedience by state court
ii. 3 Cited Reasons to Overrule Precedent (rare for SCOTUS to revisit)
1. Importance of the question (many states asking it)
2. Close decision in past case
3. Economic conditions have changed
c. Post-Lochner Era Commerce Clause
i. No conduct is “local”; consider whether practical effects are substantial
ii. Economic activities and their effects are aggregated
iii. ”Direct/Indirect” test is abandoned
iv. Courts should not judge Congress’ motives
v. 10th Amendment is as truism; does not limit federal power
d. NLRB v. Jones & Laughlin Steel (Overruled E.C. Knight): Federal statute regulating labor relations in large multi-state enterprises
i. Court held that relationships between labor and management in manufacturing have a substantial effect on interstate commerce
e. US v. Darby (Overruled Dagenhart): Federal statute banning interstate shipment of goods made with low wage labor; requires manufacturer abide by federal wage/hour laws
i. Court held statute fell within Commerce Clause authority; statute specifically included “interstate” language to ensure applicability
1. Congressional motives should not be considered
2. Does not matter that it looks like a state Police Power law
3. Instate consequences are fine so long as Commerce Clause applies
ii. Court held that 10th Amendment does not deprive federal government of authority to take means towards an authorized end
f. Wickard v. Filburn: Federal statute limited amount of crops farms may grow/sell; farmer argued he would only grow extra to feed his own family
i. Court unanimously held that Congress can regulate instate activity because of the aggregation effect
1. Idea that aggregating instate economic activity will have a substantial effect on interstate commerce
g. *Takeaway* Post Lochner-Era, SCOTUS is now in step with legislative and executive branches; public is largely happy about this
VI. LEVELS OF SCRUTINY
a. Courts took the stance that to protect against abuse by legislatures, people must rely on the polls rather than the courts

i. Adopted “Rational Basis” review for most laws; presumes laws to be constitutional unless proven otherwise; requires only “plausible” reasons for legislative actions
b. Carolene Products: Filled Milk Act made it illegal to manufacture and ship or deliver filled milk in interstate commerce
i. Court took deferential approach to Congress using Commerce Clause; legislators need not address all issue to address one
1. Defense arguments vs. Court holdings
a. Narrow Commerce Clause ( “Interstate” language
b. State issue ( Shared power because commerce
c. Individual Rights (under-inclusive) ( No requirement that Congress treat all evils alike
d. Congress had bad evidence ( Not Court’s job to decide
2. Reinforces West Coast Hotel v. Parrish holding that commercial/economic legislation would no longer be subject to heightened scrutiny (Lochner Era is over)
ii. Introduced the concept of “Rational Basis” (2 applications)
1. What we use to determine if Congress properly used an enumerated power (low bar)
a. Rational even if Congress heard no evidence/speeches or was bribed
i. Here, Act rationally related to Congress’ goal of protecting health/preventing fraud
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2. When we burden a non-fundamental individual right or make a classification based on a non-suspect class
a. Different test using the same term
iii. Footnote 4 – Presumption of constitutionality might not apply if:
1. Violation of one of the first 10 amendments
2. Restriction of the political process
3. Statute is discriminatory (race or nationality); directed at “discrete and insular minorities”
4. *added after Skinner* Unequal allocation of unenumerated fundamental right
c. Railway Express Agency v. New York: NY law prohibited trucks from displaying other companies’ logos; company who sold space on their trucks sued
i. Court applied highly deferential Rational Basis scrutiny to NY law that discriminated against different companies
1. Restricting truck advertisements, even for only some companies, was rationally related to state’s purpose of preventing distractions
ii. Court held Equal Protection was not violated based on Rational Basis 
1. *Takeaway* incredible low bar of Rational Basis test
d. Skinner v. Oklahoma: State statute required sterilization of persons convicted of 3 felonies of moral turpitude; statute made exception for felonies related to alcohol/taxes/political offenses
i. Court held “Strict Scrutiny” standard of review applies because sterilization is irreversible and there is a fundamental right at issue (procreation)
1. Equality case, not freedom case (Did not overturn Buck v. Bell) 
2. Strategy here was for Sinner to win, not overturn precedent
ii. *Takeaway* Cases involving state law are not power issues but limits issues; here, individual rights limits
1. Adds unequal allocation of a fundamental right to Carolene FN4
e. Williamson v. Lee Optical: State law treated optometrists/opticians differently 
i. Court held treating parties differently regarding their professional activities is subject to Rational Basis review
1. Contra Skinner where there was no reason for discrimination because different offenses were almost identical in punishment under criminal law
f. Hirabayashi v. US: Federal curfew of Japanese people (including US citizens)
i. Court held this was not a violation of 5th Amendment; applied Rational Basis scrutiny despite racial classification due to wartime situation
g. Korematsu v. US: Executive order forcing Japanese to relocate from San Francisco
i. Court purported to apply Strict Scrutiny review (racial classification on its face; Disparate Treatment) but justified order based on wartime situation; “critical public necessity” to prevent espionage
1. Should not matter whether Japanese are US citizens because Equal Protection clause applies to all
2. Dissent argues less restrictive methods were available, and while the military may have to do unconstitutional things, SCOTUS should not ratify them afterwards
ii. Widely recognized as a bad decision
h. Trump v. Hawaii: T
i. Court held that relocating US citizens on the basis of race is unconstitutional (overrules Korematsu) but does not see that happening here
1. Dissent argues this discriminatory policy motivated by racial animus deploys the same dangerous logic as Korematsu
i. Minersville School District v. Gobitis: State law required kids to salute the flag in school
i. Court took a very deferential approach and upheld the state statute
1. Court argued that it is not the judiciary’s job to debate issues of educational policy
j. West Virginia State Board of Education v. Barnette: State law required kids to salute the flag in school
i. Court held judiciary must rule on all issues (including public education) that infringe on liberties under the 14th Amendment including freedom of speech (overrules Gobitis)
1. Majority recognizes importance of distinguishing the Due Process Clause of 14th Amendment from using 14th Amendment to enforce principles of the 1st Amendment
2. Court uses “liberty” to incorporate an enumerated right
VII. THE CIVIL RIGHTS MOVEMENT

a. The Warren Court (1953-1969) and the “Rights Revolution”
i. Criminal Procedure; Speech; Religion; Voting Rights; Reproductive Rights; Race
b. Moore v. Dempsey: 14th Amendment Procedural Due Process; black men were found guilty for murdering a white man based on the court striking a deal to prevent riots
i. Court held that the trials violated Procedural Due Process because the attorney did not represent the men, did not call any witnesses, and no black men were on the jury
ii. Fairness case, but victory for equality because it ensured equality of Due Process
c. Constitutional Guarantees of Fair Criminal Procedures
i. Art. III §3: Limits on treason prosecutions
ii. 5th Amendment: Indictment by grand jury; Double jeopardy; Self-incrimination, Deprivation of liberty without Due Process
iii. 6th Amendment: Speedy and public trial; Impartial locally-selected jury; Arraignment; Confrontation (cross-examination); Subpoena power to secure witnesses; Assistance of counsel
iv. 8th Amendment: Excessive bail & fines; Cruel & unusual punishment
d. Incremental approach to undermining segregation and Plessy’s “Separate but Equal” in Education
i. Sweatt: If Texas does not have an adequate law school for black students, they must be admitted to Texas’s white law school
ii. McLaurin: If OK allows black students to attend a university, they must be treated equally after enrollment
e. Brown v. Topeka Board of Education: 14th Amendment Equal Protection; parents sued schools for making black kids go to all black schools
i. Two possible approaches:
1. School segregation laws are unconstitutional because they cannot satisfy the “separate but equal” principle
2. School segregation laws are unconstitutional because the “separate but equal” principle is wrong
a. Overrules Plessy only in education because:
i. Schools are important ways to achieve true equality

ii. Children are sympathetic/symbolic

iii. Potential for reducing racism among new generation
ii. Court held that “separate but equal” has no place in the field of public education; separate educational facilities are inherently unequal
1. Court accepted sociological evidence that separation causes psychological harm and feelings of inferiority to black students
a. Dangerous giving courts, not legislatures, power to review evidence and decide public policy decision
b. Could not rely on precedent to overturn Plessy
2. TPSHCV
a. T: Court “cannot turn the clock back” to when the 14th Amendment or Plessy was written; must consider public education in the present
b. P: Limited discussion of Plessy
c. S: No structural issue
d. H: History is “inconclusive”
e. C: Black students would receive inferior education
f. V: Social science shows separate but equal generates psychological harm and inferiority
3. Warren required decision be unanimous because education is an important function of state/local government and he expected pushback from states; AGs required states to submit desegregation plans
f. Bolling v. Sharpe: 5th Amendment Equal Protection issue; Parents sued DC schools for prohibiting black students from enrolling in white schools
i. Court held that the 5th and 14th Amendments provide the same guarantee of Equal Protection
g. 5th Amendment and 14th Amendment Incorporation
i. 5th Amendment’s “Liberty” incorporates Equal Protection from 14th Amendment
ii. 14th Amendment’s “Liberty” incorporates all fundamental rights from Amendments 1-8
h. Cooper v. Aaron: Arkansas school began plan to desegregate; violence erupted and the school postponed plans to integrate
i. Court held that the state legislature and governor are bound by the decision in Brown and must comply with SCOTUS orders as supreme law of the land
1. There can be “no delay” in implementing Brown
i. Loving v. Virginia: Equal Protection and Substantive Due Process; VA law made it a crime to white people to marry black people; married couple arrested when they moved to VA
i. State Power? Yes, state Police Powers
ii. No structural limits; Individual Rights Limits
1. Equality: Court applied Strict Scrutiny review because the law was not applied equally among other races (racial classification on its face; Disparate Treatment)
a. Law neither (1) served a compelling government interest (purity, white supremacy), nor (2) was narrowly tailored to further such interest (only prohibits interracial marriage with white people)
2. Freedom: Court applied Strict Scrutiny and held that to deny the fundamental freedom of marriage on the basis of racial classification is to deprive citizens of liberty without due process
a. Right to marry as a fundamental right (Skinner)
j. Civil Rights Act of 1964: Prohibits discrimination on the basis of race in any place of public accommodation (i.e., motels and restaurants that substantially affect interstate commerce)
k. Heart of Atlanta Motel: Hotel refused to rent rooms to black people, despite advertising as being near interstate highways and serving out-of-state guests
i. Court held that Congress can rely on its Commerce Clause authority to enact the Civil Rights Act of 1964 and prohibit discrimination in places affecting interstate commerce
1. Most robust interpretation of Commerce Clause; people coming from different states = interstate commerce no matter how “local” a business’ operation appears
2. Deferential because legal question of Commerce Clause/right to contract, not analyzed as Equal Protection under 14th Amendment
l. Katzenbach v. McClung: Federal statute banned discrimination at restaurants where it servers or offers to serve interstate travelers, or a “substantial portion” of food has moved in interstate commerce
i. Court held that the federal government may regulate Ollie’s BBQ because, when aggregated (Filburn), discrimination at restaurants affects interstate commerce
VIII. SUPREMACY & PREEMPTION

a. Supremacy & Preemption = Federal government limiting the states
i. Contra Federalism & Anti-commandeering, where states limit federal
1. Only address one or the other on exam question
b. Art. VI, §2: Supremacy Clause
i. No corollary for the states; any contrary state law must give way
ii. State courts must obey federal law

1. State law questions reach SCOTUS if they’re mixed with or conflicting with federal law

c. 14th Amendment Enforcement Clause
i. Gives Congress the power to enforce 14th Amendment rights through legislation

1. Supremacy over conflicting state laws

d. Preemption Analysis
i. (1) Is federal law valid?
1. i.e., Federal statute cannot determine who can/cannot serve as president because the Constitution laws our qualifications

ii. (2) Is there a true conflict?

1. i.e., Federal and state governments may have concurrent powers

iii. *Takeaway* Assume no preemption; disliked because takes away state sovereignty
e. Preemption Kickstarter: When state law conflicts with federal statute
i. Express Preemption: Language indicating how the federal statute will interact with state laws
1. Sometimes express “non-preemption” clauses to avoid implied

ii. Implied Preemption: Court uses TPSHCV; must be so clear
1. Implied Conflict Preemption: Two categories are not mutually exclusive

a. Impossibility: Protects individuals from Catch-22; “must”
i. 2 Scenarios:
1. One law requires action the other forbids
2. Conflicting regulations make otherwise lawful activity impossible to perform
ii. i.e., Fed says MJ is a crime; state says you must grow MJ
b. Obstacle: Protects federal government’s chosen policy
i. 2 Questions:

1. What is the purpose of the federal law?
2. Does the state law create a significant obstacle to that purpose
ii. i.e., Fed creates national bank; state taxes that bank
2. Implied Field Preemption: Protects federal government’s policy of uniformity
a. 2 Questions:

i. Does federal law “occupy the field”? Consider:
1. Did US create pervasive system of regulation?

2. Does US have a “dominant” interest in the field

ii. Is the state law within that field?
b. i.e., Immigration; nuclear safety; Fed rules toward foreign nation
f. Arizona v. US: Arizona enacted its own immigration laws, imposing new requirements on those who do not comply with federal immigration law
i. Court held that preemption prevents Arizona from enacting 3 of the 4 laws
1. Dissent argues that states have sovereign authority to exclude aliens, and this should be a structural question of who decides

ii. Applicability of Preemption to AZ Law:
1. §3: Failure to comply with federal alien registration laws is a state crime
a. Field (rare): Only for alien registration and paperwork laws; based on precedent and language of “speak with one voice”
2. §5(C): Accepting employment while an unauthorized alien is a state crime
a. Obstacle: Federal government has their own civil penalties and state cannot change them to criminal
3. §6: State officers may arrest without warrant any person believed to be removable due to public offenses
a. Obstacle: Federal law decides who can be deported and what exceptions there are; untrained state officials may not decide this
4. §2(B): State officers are required to investigate the immigration status of some stopped persons
a. Nothing
g. Dormant Commerce Clause: Relies on language in the constitution to preempt state laws that impose undue burdens on interstate commerce, even in the absence of federal statutes
IX. FEDERALISM

a. Federalism: Structural limitation in favor of state sovereignty; states deciding over federal government if there is a conflict
i. State power derived from the 10th Amendment
1. Front-to-Back Method
a. Determine scope of enumerated federal power (by reference to text of US Constitution)
b. If US Constitution does not give federal government power to enact a law, states still have the power
2. Arguments for more state power: Closer to the people; if you do not like the law, you can move to another state
3. Arguments for more federal power: Depends on who is in charge
b. Rule against Commandeering Kickstarter (developed from a line of cases)
i. The federal government may not directly compel state governments to enact or administer federal regulatory programs, even in areas where Congress has enumerated power to legislate
1. Cost of enforcement should not fall to states
2. Political accountability; who should the public blame/vote out
c. New York v. United States: Federal statute requires states to take ownership of radioactive waste if they do not pass laws to dispose of it
i. Court held that Congress cannot tell a state it must pass a particular law
1. Source of Power: Commerce Clause
2. Structural Limit: Anti-commandeering
d. Murphy v. NCAA: Federal statute made it unlawful for any state or local government to license or authorize sports gambling
i. Court held that Congress cannot tell a state it cannot pass a particular law
1. Source of Power: Commerce Clause
2. Structural Limit: Anti-commandeering
e. Printz v. Unites States: Federal statute required local law enforcement perform background checks as a gun control measure
i. Court held that Congress cannot force state officials to perform certain tasks to satisfy federal regulation
ii. Dissent worried (1) this may make the federal government too big because they will be in charge of everything, and (2) applying N&P may give power
1. Source of Power: Commerce Clause/Spending Clause
2. Structural Limit: Anti-commandeering
f. Reno v. Condon: Preemption issue; federal statute prevented the state DMVs from releasing drivers personal information (even though the federal statute came later)
i. The court held that this is not a federalism/anti-commandeering issue because the federal government regulates the state directly and does not require the state to regulate itself
1. Source of Power: Commerce Clause
2. No structural or individual rights limits
X. ENUMERATED POWERS
a. Enumerated powers may be interpreted narrowly to (1) protect state sovereignty or (2) protect individual rights
b. Enumerated powers may be interpreted broadly to provide a deferential review; does congress have a rational basis to relate this law to an enumerated power?
i. McCulloch v. Maryland: “Let the end be legitimate” (within the scope of the Constitution) and “all means” (which are appropriate) “are constitutional”
1. ^ Example of Commerce Clause + Necessary & Proper Clause
c. Art. 1 §8 cl. 1 Taxing Clause: Congress shall have the power to lay and collect taxes (on anything, even if Congress does not have enumerated power to regulate)
i. Taxing Clause Kickstarter
1. A. Courts will not rule of the wisdom of: (defer)
a. (1) Congress’ decision to impose a tax, or
b. (2) The chosen tax rate
2. B. To be a “tax,” a law requiring payments to the federal government must:
a. (1) Raise “some revenue” and
b. (2) Not be a penalty or punishment
i. Tax Goal: Raise Revenue; Penalty Goal: Punish behavior
1. Proportional to amount or value of the things taxed

2. A tax-like amount

3. Owed even if taxed activity is perform without scienter (inherently noxious)
4. Codified and enforced like other taxes

5. Little coercive purpose or effect
6. Uses words like “tax” vs “fine”
ii. Bailey v. Drexel Furniture: Federal statute set 10% tax on net profits of companies that use child labor

1. Court held statute is more penalty than tax because it has characteristics of regulation and punishment; not proportional (fixed 10%) even if one child

iii. Carter v. Carter Coal Co.: Federal statute set 15% tax on mined coal, or 1.5% tax if company joins industry code
1. Court held that state is more penalty than tax because it has coercive effect to encourage companies to join industry code
iv. US v. Kahriger: Federal statute set 10% tax on all gambling income
1. Court held statute is valid tax because mere presence of coercive effect does not mean penalty (motive to deter ≠ motive to penalize)
a. Tax was proportional, 10% is comparable amount, bookie owed regardless of scienter, codified in tax code/enforced by IRS
d. Art. 1 §8 cl. 1 Spending Clause: Congress shall have the power to tax in order to pay the debts and provide for the common defense and general welfare of the US
i. Spending Clause Kickstarter
1. A. Courts will not rule on the wisdom of Congress’ decision to spend money (defer)
2. B. Congress may impose conditions on state recipients of federal funds where:
a. 1. Common Defense and General Welfare: The spending programs serves the general welfare
i. Courts should defer to Congress
b. 2. Clarity: The conditions are expressed unambiguously
c. 3. Germaneness: The conditions are related to the purpose of the federal spending program
d. 4. Constitutional Violations: The conditions do not require the recipient to violate the Constitution
e. 5. Coerciveness: The overall bargain is not coercive
ii. South Dakota v. Dole: Federal statute withheld money to states if they did not raise their drinking ages
1. Court held that conditions on federal highway funds were valid because:
a. Incentivizing safer interstate travel for “general welfare”
b. Clear conditions
c. Germane to federal government interest in safer travel
d. No conflict with the Constitution
e. Not unduly coercive because states would only lose 5% of funding
e. Art. 1 §8 cl.3 Commerce Clause
i. Commerce Clause Kickstarter
1. Congress has power to regulate “commerce among the several states” in the following general scenarios:
a. (1) Cross-border transactions
b. (2) Infrastructure for cross-border transactions
c. (3) In-state activity with substantial effect on interstate commerce
d. *Add activity vs. inactivity distinction from Sebelius*
2. Factors for the Commerce Clause Power
a. Not limited to in-state activity with “direct” effects on interstate transactions
b. Consider economic reality, including connections between local and interstate activity
c. Congressional motive to achieve purposes other than pure interstate economics is not a barrier (Darby, Heart of Atlanta)
d. Aggregate the impact of similarly-situated individuals on overall supply and demand of a commodity within an interstate market (Filburn)
e. Ordinary criminal behavior that is not “economic” or “commercial” in nature should not be aggregated (Lopez, Morrison)
i. 4 Factors:
1. Does the statute regulate a type of conduct/possession that is not itself commercial?
2. Is there express “jurisdictional element” or “nexus” language in the statute?
3. Are there express Congressional findings describing a nexus?
4. Is the link between regulated activity and interstate commerce “attenuated” or weak?
ii. Case law granting Commerce Clause Power
1. NLRB v. Jones & Laughlin Steel Co.: Federal statute regulates interaction of businesses and unions
2. US v. Darby: Federal statute regulates wages and hours for business
3. Wickard v. Filburn: Federal Statute Act regulates amount of wheat grown by farmers (Aggregation Doctrine)
4. Heart of Atlanta Motel v. US: Federal statute regulates racial exclusion from places of public accommodation
5. Katzenbach v. McClung: Commerce Clause power extends to private businesses where a substantial amount of their materials are sourced through interstate commerce
iii. New case law applying Commerce Clause Power to non-economic activities
1. Lopez v. US: Federal statute regulated possession of guns near schools
a. Court held invalid use of Commerce Clause; there must be a distinction between economic and non-economic activities; Congress not allowed to start with non-economic activity and say that it affects interstate commerce
i. Here, regulating gun possession is truly local and reserved for the states
ii. Courts argued that Congress had no evidence to show that fun possession affected interstate commerce
iii. Even if evidence is persuasive, Courts do not want a slippery slope of allowing the federal government to regulate local crimes
b. Statute was amended to add “affects interstate commerce”
i. Nexus language does not solve issue of banning non-commercial activity
2. Morrison v. US: Federal statute allowed victims of sexual violence to sue their abusers in federal court; Congress provided “selective” evidence
a. Court held invalid use of Commerce Clause
i. Criminal activity has nothing to do with economics/commerce
ii. No nexus language in the statute
iii. No Congressional findings relating to interstate commerce
iv. Too weak a link to interstate commerce; better regulated by state police power
b. Argument for 14th Amendment Equal Protection failed because Congress can only regulate state action, not private action or state inaction
3. After Lopez and Morrison, federal government can use the Commerce Clause to regulate:
a. Crimes crossing state lines, crimes affecting infrastructure that crosses state lines, and crimes that are economic in nature
4. Gonzalez v. Raich: Federal statute regulated manufacture and possession of marijuana
a. Court viewed marijuana as part of an established, albeit illegal, interstate market = economic activity
b. Court held that Congress can regulate purely intrastate activity if it concludes that failure to regulate would substantially affect interstate commerce
c. “Most federal statutes come with a presumption of Constitutionality”
f. Art. 1 §8 cl. 18 Necessary & Proper Clause: Congress shall have the power to make laws necessary and proper for carrying into execution all other federal powers
1. i.e., Post Office Clause: Congress’ power to create post offices also extends to statutes hiring postal workers, criminalizing mail theft, and creating federal prisons
ii. Necessary & Proper Clause Kickstarter

1. A. Enumerated Ends: Identify a textually-supported power of the federal government

a. (1) “Foregoing powers” from Art. 1 §8

i. Powers listed in clauses 1-17

b. (2) “Other powers” vested in Congress
i. Must show text indicating the power is within the Constitution

c. (3) “Other powers” vested in federal departments and officers
i. Power of Congress to enact laws governing other branches

2. B. Appropriate Means: Are the means “rationally related” to implementation of the power?

a. Theme of deference to Congress
i. Law need not be necessary, only rational
b. 5 Factors to Establish “Rationally Related”

i. (1) N&P Clause gives Congress broad authority to use “rational basis”
ii. (2) Historically, Congress has taken similar actions
iii. (3) Congress has a good rationale for passing the statute
iv. (4) The 10th Amendment does not prohibit Congress’ action
v. (5) The federal statute is narrow in its applicability and does not resemble general police power reserved for states
c. Only limit to Necessary & Proper Clause is the means cannot be prohibited by another section of the Constitution
iii. US v. Comstock: Federal state authorized DoJ to detain mentally ill, sexually dangerous prisoners beyond their release date
1. Court held Congress has the power to convict a criminal of a federal crime and may use the Necessary & Proper Clause to supplement prisoners’ sentences
a. Extending sentences is rationally related to Congress’ ability to convict dangerous criminals

i. Similar to other federal laws related to mentally ill prisoners

ii. Protects the community from dangerous prisoners

iii. Respects state interests under 10th Amendment by allowing states to take responsibility for prisoners if they wish

2. Dissent argued “rational relationship” for Necessary & Proper Clause should be more strict; concerned about deference to state rights
XI. SEPARATION OF POWERS

a. The Vesting Clauses: 
i. Legislative Powers “herein granted”: Congress includes Senate and House of Representatives
1. Select policies
2. Congress has power to:
a. Declare war
b. Raise and support armies
c. Make rules for the land and naval forces
d. Make rules of procedure for each house
e. Pass bills
f. Override vetoes
g. Commerce, Taxation, Spending, Necessary & Proper Clauses
h. Regulate foreign commerce
3. States shall not engage in war unless invaded
ii. Executive Powers (not confined to those expressed in document): President
1. Enforce policies
2. President has power to:
a. Be Commander-in-Chief of the army and navy of the US
b. “Take care” that the laws be faithfully executed
c. Use inherent (emergency) power (no specific textual basis)
d. Appoint ambassadors
e. Pardon people convicted of federal crimes
iii. Judicial Power: Supreme Court, inferior courts established by Congress
1. Resolve disputes
2. Will not decide political questions
3. Federal Review of State Decisions
a. SCOTUS may hear appeals on issues of federal law decided by state courts
b. States have the final word on questions of state law
b. Separation of Powers Kickstarter
i. Use when: One branch of government takes action beyond its authority
ii. A. TEXT: Constitutional language explicitly or impliedly assigning a function to a branch
iii. B. STRUCTURE:
1. Arrogation (taking control w/o permission; claim unwarrantedly)
a. Is the branch seeking to act outside its usual areas of responsibility?
2. Interference

a. Will the challenged action of one branch interfere with the ability of other branches to act in their usual areas of responsibility?
3. Institutional Competence
a. Does one branch have greater institutional competence for this type of action?
iv. C. Other methods of Constitutional reasoning: Precedent, History, Consequences, Values (TPSHCV)
c. DISPUTES
i. Legislative (Congress) v. Executive (President)
1. Congress shall have the power to tax, spend, make all laws necessary…
2. Executive shall take care that the laws be faithfully executed
ii. Judiciary (Courts) v. Executive (President)
iii. Judiciary (Courts) v. Legislative (Congress)
d. Jackson’s Theories of Presidential Power
i. Zone 1: President acts pursuant to statute
1. Presidential power “at its maximum”
a. No separation of powers problem
b. If the President’s act is held unconstitutional here, it usually means federal government has no power as a whole
ii. Zone 2: President acts while Congress is silent
1. “Zone of twilight”
a. Requires ad hoc adjudication
b. Test of power is likely to depend on events, not theories of law
iii. Zone 3: President acts contrary to statute
1. Presidential power “at its lowest”
a. President wins only if the power is exclusively executive (Congress has no power)
b. Congress may not enact laws interfering with President’s exclusive powers
c. Court can sustain exclusive presidential control only by disabling Congress from acting on the subject
e. Youngstown Sheet and Tube Co. v. Sawyer: Executive order to seize steel factories in interest of national defense
i. Court held that President cannot issue executive order that affects private people because nowhere in the Constitution gives that exclusive power
1. Congress pointed to three different ways to act and rejected all other ways, including approach President took
2. Executive Order looked like typical Congressional statute with “whereas” language
3. Congress has power to order seizures (assumes exclusive, not concurrent)
ii. Jackson’s Zone Theories Analysis for Youngstown Sheet & Tube
1. Zone 1: Fails because no Congressional statute that authorizes the president to take control of private property
2. Zone 2: Fails because Congress is not silent; Congress provides 3 different options and rejected all other approaches
3. *Zone 3*: Jackson says the President is acting contrary to statute; Congress specifically pointed to 3 different ways to act in this area
a. By not including seizure, Congress is effectively saying not to do this
b. No exclusive Presidential power permits this (court decides not to invoke Emergency power), so President loses
iii. Dissent argued that the President can act quickly and Congress can clean it up later; however, President cannot violate Constitution
f. Zivotofsky v. Kerry: Federal statute held that if a US citizen is born in Jerusalem, record their birthplace as Israel upon request; state department refused to honor the requests
i. Court held that the President has exclusive power to recognize foreign nations
1. Analyzed under Jackson’s Zone 3
a. Constitution is silent on Presidential power to recognize foreign nations
b. Presidential power derived from Reception Clause (power to receive foreign ambassadors) and power to make treaties/appoint ambassadors
c. TPSHCV

i. T: Power is given to no other branch
ii. P: Precedent points toward President’s exclusive power; 
iii. S: President has more institutional confidence on diplomacy
iv. H: President has historically made these decisions
v. C & V: Nation needs to speak with one voice regarding international diplomacy
d. Exclusive Presidential power now “disables” Congress from interfering
ii. Concurrence suggested this is a political question not suitable for the judiciary to decide
g. Privilege vs. Immunity
i. Privilege: Evidentiary rule that comes up in the context of whether a person needs to respond to a subpoena
1. US v. Nixon: Some qualified privilege
2. 2 Factors for Executive Privilege
a. (1) How much do we need the testimony / What is the value of the testimony?
b. (2) What is the value of the privilege?
i. More than generality; presumption in favor of privilege
ii. Courts should be more skeptical if President is target of investigation (using it for self protection)
ii. Immunity: Rule about substance; regardless of whether you are protected by privilege, will you face any legal liability
1. Nixon v. Fitzgerald: Absolute immunity from civil damages for action based on conduct while in office
2. Clinton v. Jones: No immunity from civil damages based on conduct taken outside office
h. US v. Nixon: Federal prosecutor wanted Oval Office recordings; Nixon (as witness in criminal case) said no because executive privilege
i. Court held that Presidents have some “qualified” privilege, but it does not cover Nixon here because government demonstrated a specific need for evidence in the pending criminal trial
1. Court recognizes need for some protection in order to:
a. Allow presidents to have free, confidential conversations with advisors
b. National security
2. Judges have a role in determining which situations allow privilege
a. Here, Nixon was required to comply and resigned shortly after
ii. *Takeaway* Both Courts and Congress can issue subpoenas
1. Source of Congress’ Power: Power to make laws + N&P Clause allowing Congress to gather information via subpoenas
iii. Arguments For and Against Executive Privilege
1. For Absolute:
a. President needs privilege in order to function
b. Absolute privilege avoids arbitrary judicial line drawing
c. Avoids politically motivated subpoenas
2. For Qualified:
a. Case by case approach based on specific facts
b. Courts often prefer a middle path
3. Against:
a. No one is above the law
b. Full fact finding in criminal cases is important
c. If Congress wanted Executive Privilege, why not pass a law?
i. Nixon v. Fitzgerald: Nixon (as defendant in civil case) was sued for firing staff member
i. Court held President (or former President) is entitled to “absolute immunity” from damages resulting from official acts taken while in office
1. Separation of Powers presents issue with President facing liability from Judicial branch while acting in office
2. Courts are concerned about floodgates following every Presidential act
ii. Dissent argued immunity should not be absolute but rather apply only to core functions
iii. *Takeaway* While President may not face civil liability for official acts while in office, president may still face criminal/impeachment repercussions
j. Clinton v. Jones: Jones was fired after rebuffing Clinton’s advancements before he was president
i. Court held no immunity because case is not based on official acts while President
1. No concern about deterring President from taking official acts for fear of lawsuit
2. Some concern over President’s time being focused on case rather than official duties; this fear did not come true
ii. Court held “stay order” to postpone trial was abuse of discretion because:
1. Delay is bad for plaintiff
a. Evidence could go stale
b. Justice delayed is justice denied
c. Gives the impression that the President is above the law
2. Stay was premature because the trial judge should have waited to see how discovery played out
3. President must make a precise showing about the need for a stay (rather than generalities)
a. Similar to Nixon being required to show specifics for qualified privilege
XII. MASTERCLASS – OBAMACARE
a. NFIB v. Sebelius:
i. Provisions of the Affordable Care Act at Issue
1. Individual Mandate/Minimum Coverage Provision (Private)
a. Taxing Clause Application: Must pay a tax if you do not have coverage through your employer
i. Taxing Clause Kickstarter
1. A. Court will not rule on wisdom of tax/tax rate
2. B. Tax must raise revenue and not be a penalty
a. 1. Proportional: Pegged to failure to get insurance and based on amount of insurance premiums
b. 2. Tax-Like Amount: Yes, based on insurance premium 
c. 3. Scienter: Yes, no scienter requirement
d. 4. Codified/Enforced: Yes, in the tax code
e. 5. Coercive: Not unduly, realistic to pay tax
f. 6. “Tax” over “penalty” or “fine”
ii. Majority holds valid use of Taxing Clause; court related this tax to 10% tax on gambling in Kahriger
b. Commerce Clause Application
i. Majority holds invalid use of Commerce Clause because individual mandate is not regulating “existing” commercial activity
1. Congress may only regulate activity, not inactivity; commerce must independently exist before regulation
ii. RBG Dissent Argued for Commerce + N&P Clause
1. N&P Clause Kickstarter

a. A. Identify Power: Commerce (no)

b. B. Rational Relationship:
i. Ends: Regulate insurance industry to protect those with pre-existing conditions
ii. Means: Keep insurance industry viable through individual mandate
2. Medicaid Expansion (Public)
a. Spending Clause Application: States had to accept expansion in order to get federal funds for Medicaid
i. Spending Clause Kickstarter
1. A. Courts will not rule on wisdom of Congress’ decision to spend money
2. B. Congress may impose conditions on state recipients of federal funds where:
a. 1. General Welfare: Defer to Congress
b. 2. Clarity: Yes, states know what to do to receive funding
c. *3. Germaneness: Tying ability to receive existing Medicaid funding to a new program; conditions not related enough to purpose of federal spending program
i. Contra Dole: No issue regulating drinking age related to purpose of improving highway safety
d. 4. Constitutional Violation: Yes, no red flags
e. *5. Coercive: Losing entire Medicaid funding is too high (10-20% some states entire budgets)
i. Contra Dole: Withheld 5% of federal highway funds
ii. Majority holds invalid use of Spending Clause; Medicaid expansion is unconstitutionally coercive
1. But without the threat to withhold funding, the rest of the Medicaid expansion would be valid
XIII. EQUALITY
a. 14th Amendment §1: No state shall deprive any person of life, liberty, or property without due process of law; nor deny to any person… the Equal Protection of the laws
i. 5th Amendment’s “Liberty” incorporates Equal Protection from 14th Amendment
ii. *Takeaway* The bigger the individual right, the smaller the government power
b. Equal Protection Kickstarter: Use when the government treats similarly situated people differently
i. A. Identify the inequality
ii. B. Select proper level of scrutiny
iii. C. Apply the Scrutiny – For all government interests
A. Identify the inequality
:
a. 1. What burden or benefit does the law distribute unequally? (Fundamental Rights Prong)
i. TPSHCV

ii. Consider “separate but equal” in Plessy vs VMI
b. 2. Who is affected by the law’s classifications? (Suspect Classification Prong)
i. Disparate Treatment – facial classification
ii. Disparate Impacts – non-facial classification
1. Must show government’s discriminatory purpose of “invidious discrimination”
a. Burden (from Feeney) to show “because of” not merely “in spite of”
b. Need not be sole purpose, but a “motivating factor”
2. Methods (from Arlington Heights)
a. “Clear”/“stark” pattern (from Yick Wo)
b. Historical background (past discrimination)
c. Procedural irregularities (city doing something out of the ordinary to pass a certain law)
d. Substantive irregularities (different than most laws)
e. Evidence from legislative history
3. Shifts burden from party proving Disparate Impact to government showing neutral selection criteria
2. B. Select proper level of scrutiny

a. Strict Scrutiny (Race/National Origin)
i. Unequal distribution of fundamental rights
ii. Suspect classification: (race, national origin)
1. TPSHCV and
2. 6 Non-Exclusive Factors:
a. 1. Status v. Conduct
i. Who you are / What you do
ii. Not voluntarily chosen
iii. Hard to change
b. 2. History of subordination (systemic racism)
c. 3. Political powerlessness (deep seated prejudices)
d. 4. Visibility and isolation
i. “Discrete and insular minority” from Carolene Products FN 4
e. 5. Stereotypes
f. 6. Likelihood of valid justifications (Constitutionality)
b. Intermediate Scrutiny (Gender/Sex)
i. Quasi-Suspect classification
ii. California does not have Intermediate Scrutiny
c. Rational Basis
i. Unequal distribution of non-fundamental rights
ii. Other classifications
iii. “Animus” is never a legitimate government interest
1. Review “animus” “with bite”
3. C. Apply the scrutiny
a. Strict Scrutiny (law likely to be struck down)
i. Ends: Compelling government interest
ii. Means: Narrowly tailored
1. No less discriminatory alternative
2. Over/under-inclusive (must directly apply)
a. Concerns about government overreach; Court would rather a guilty person go free than an innocent person go to jail
b. May be both over- and under- at the same time
b. Intermediate Scrutiny
i. Ends: Important government interest
ii. Means: Substantially related
c. Rational Basis (law likely to be upheld)
i. Ends: Legitimate government interest
1. Court can think it up w/o government offering it
2. Animus is never legitimate (still analyze)
ii. Means: Reasonably related
1. Need not be good, so long as it’s not irrational
c. Rational Basis Cases

i. City of Dallas v. Stanglin (Twilight Time Skating Palace): City ordinance requiring teen dance halls to obtain restrictive license for ages 14-18
1. Court held that the ordinance is constitutional under Rational Basis
a. A. Ability to dance in public with others ≠ Fundamental; Dancers v. Skaters / Adults v. Minors ≠ Suspect Class
b. B. Rational basis
c. C. Protecting teens from corrupting influences at adult dance hall
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes 
ii. US Dept. of Agriculture v. Moreno: Federal law that makes unrelated people living together ineligible for food stamps
1. Court held that the law is unconstitutional under Rational Basis
a. A. Denial of food stamps ≠ Fundamental; Related households v. unrelated households ≠ Suspect Class
b. B. Rational Basis “with bite”
i. *Takeaway* Animus will never be a legitimate government interest
c. C1. Malnutrition & agricultural demand
i. Ends – Legitimate: Yes
ii. Means – Reasonable: No
d. C2. Animus toward hippies
i. Ends – Legitimate: Never
ii. Means – Reasonable: N/A
e. C3. Preventing fraud
i. Ends – Legitimate: Yes
ii. Means – Reasonable: No
iii. Williamson v. Lee Optical: State law treated optometrists/opticians differently 
1. Court held state law is constitutional in part based on Rational Basis
a. A. Providing eye exams and fitting lenses ≠ Fundamental; Optometrists v. Optician ≠ Suspect Class
b. B. Rational Basis
c. C1. Preventing unlicensed persons from providing eye exams
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes
d. C2. Requiring a prescription to place old lenses into new frames
i. Ends – Legitimate: No
ii. Means – Reasonable: N/A
d. Strict Scrutiny Cases
i. Palmore v. Sidoti: State court family judge (same analysis as if it were a statute) must justify taking child away from white mother who remarried black man
1. Court held that the holding is unconstitutional under Strict Scrutiny
a. A. Loss of child custody = Fundamental; Race = Suspect Class
b. B. Strict Scrutiny (Disparate Treatment)
c. C. Protecting child from racial prejudice
i. Ends – Compelling: Yes
ii. Means – Narrowly Tailored: No; Under-inclusive and over-inclusive
d. *Takeaway* Even when law is based on acceptable ends and not motivated by animus, we must be suspicious of race-based classification
ii. Johnson v. California: State prison must justify racially segregating prisoners
1. Court held that the law must be analyzed under Strict Scrutiny (rejects state argument that all races are treated the same)
a. A. Choice of cellmate ≠ Fundamental; Race = Suspect Class
b. B. Strict Scrutiny (Disparate Treatment)
c. C. Avoiding prison gang violence – Unknown result 
iii. Yick Wo v. Hopkins: City ordinance banning operation of laundry in wooden building without permit (neutral on its face)
1. Court held ordinance is unconstitutional under Strict Scrutiny
a. A. Laundromat permit ≠ Fundamental; Disparate Impact based on national origin = Suspect Class
i. Government purpose: Shut down Chinese laundromats
1. Stark pattern of impact
b. B. Strict Scrutiny
c. C.  Racial animus towards Chinese; never compelling or narrow 
iv. Loving v. Virginia: VA law made it a crime to white people to marry black people; married couple arrested when they moved to VA
1. Court applied Strict Scrutiny review because the law was not applied equally among other races (racial classification on its face; Disparate Treatment)
a. Law neither (1) served a compelling government interest (purity, white supremacy), nor (2) was narrowly tailored to further such interest (only prohibits interracial marriage with white people)
e. Disparate Treatment / Disparate Impact Cases
i. Washington v. Davis: Police hiring required passing test unrelated to duties in which black applicants failed disproportionately to white applicants
a. Court held that the law was constitutional under Rational Basis
b. A. Being hired as police ≠ Fundamental; No racial discrimination on its face (Disparate Treatment), and no government discriminatory purpose (Disparate Impact) ≠ Suspect Class
c. B Rational Basis
d. C. Ensuring police have all skills (i.e., language) required by test
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes, even though test was not a good predictor of job performance
1. Would not have passed Strict Scrutiny
ii. Village of Arlington Heights v. MHDC: Village denied MHDC request for rezoning permit to build racially integrated complex
a. Court held the law was constitutional under Rational Basis
b. A. Receiving rezoning permit ≠ Fundamental; No racial discrimination on its face (Disparate Treatment), and no government discriminatory purpose (Disparate Impact) ≠ Suspect Class
i. 1. No clear/stark pattern of impact
ii. 2. No history of racist law making
iii. 3. Consistent with procedural land use decisions
iv. 4. Consistent with other substantive zoning laws
v. 5. No evidence of legislative history
c. B. Rational Basis
d. C. Maintaining consistent land uses; concern over property values of nearby single-family homes
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes
iii. MA Personnel Administrator v. Feeney: MA law gave preference to veterans when hiring for state jobs; 98% of state veterans were men
1. Court held the law was constitutional under Rational Basis
a. There was no government discriminatory purpose, so no Disparate Impact
i. Feeney could not prove government passed law “because of” and not merely “in spite of” gender classification
b. “14th Amendment guarantees equal laws, not equal results”
f. Intermediate Scrutiny Cases
i. Hoyt v. Florida: Sex discrimination under Rational Basis (old); all male jury was permitted under rational basis; later overruled
1. *Takeaway* RBG was at the forefront of creating heightened Intermediate Scrutiny for sex-based classification
a. Focus on stereotypes v. actual differences
b. Focus on how it affects both men and women
ii. Frontiero v. Richardson: Government program provided different insurance coverage for male and female military (Disparate Treatment on its face)
1. Court agreed the coverage was improper; disagreed on which level of scrutiny to use
iii. Geduldig v. Aiello: Government program must justify denying disability payments to employees who temporarily miss work for health reasons related to normal pregnancy
1. Court held that program was constitutional under Rational Basis
a. A. Disability payment ≠ Fundamental; People who are pregnant v. People who are not pregnant ≠ Suspect Class
i. Government argued men and non-pregnant women were treated the same
ii. No government discriminatory purpose (no Disparate Impact)
b. B. Rational Basis
c. C. Offer an affordable disability insurance program that costs no more than 1% and saved $100 million/year
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes, eliminating disability saves $
1. Would not have passed intermediate scrutiny
a. Less restrictive alternative: Remove other disabilities from coverage to preserve budget
2. *Takeaway* Today, this case would likely face Intermediate Scrutiny based on sex-based classification, but it has yet to be overturned
iv. Craig v. Boren: Men 18-20 could not buy 3.2% beer; women 18-20 could
1. Court agreed on using Intermediate Scrutiny for sex-based classification
v. US v. Virginia Military Institute (VMI): VMI must justify not admitting female students
1. Court held the public school violated the constitution under Intermediate Scrutiny
a. A. Enrollment at MVI ≠ Fundamental; Disparate Treatment of sex on its face = Suspect Class
b. B. Intermediate Scrutiny
c. C1. Ensure diversity of educational approaches, including single-sex options
d. C2. Avoid destroying or diluting VMI’s “adversative” educational approach (requires changing curriculum)
i. Ends – Important: No
ii. Means – Substantial: No, underinclusive in that it keeps unqualified men in, and overinclusive in that it keeps qualified women out
1. Less discriminatory alternative: Test aptitude, ability to avoid stereotypes
vi. Nguyen v. INS: Government must justify statute requiring only male US citizen parents must (1) prove blood relationship and (2) do parentage paperwork
1. Court held statute is constitutional under Intermediate Scrutiny (mothers and fathers are not similarly situated when it comes to connection with child)
a. A. Citizenship through naturalization ≠ Fundamental; Disparate Treatment of sex on its face = Suspect Class
b. B. Intermediate Scrutiny
c. C1. Ensure that the child really has a US citizen parent
i. Ends – Important: Yes
ii. Means – Substantial: Yes
d. C2. Ensure that the child has an opportunity to develop genuine family ties to the US citizen parent
i. Ends – Important: Yes
ii. Means – Substantial: Yes – Court accepts argument that mothers have more time to develop relationship with child
vii. Sessions v. Morales-Santana: Government must justify statute requiring longer period of pre-birth residence for US citizen fathers (10 year) over mothers (1 year)
1. Court held the statute is unconstitutional based on Intermediate Scrutiny (mothers and fathers are similarly situated when it comes to connection with county)
a. A. Citizenship through naturalization ≠ Fundamental; Disparate Treatment of sex on its face = Suspect Class
b. B. Intermediate Scrutiny (“exceedingly persuasive justification”)
c. C1. Ensure that child’s citizen parent has strong connection to the US
i. Ends – Important: Yes
ii. Means – Substantial: No, unreasonable to think a father will have less connection to the US than a mother
d. C2. Prevent statelessness
i. Ends – Important: Yes
ii. Means – Substantial: No, unreasonable to think a father will have less connection to the US than a mother
e. Remedy: Court usually follow Congress’ intent; preference for striking exception (difference for women) and keeping rule
g. Fundamental Rights Cases
i. Skinner v. Oklahoma: State statute required sterilization of persons convicted of 3 felonies of moral turpitude; statute made exception for felonies related to alcohol/taxes/political offenses
1. Court held the state statute is unconstitutional under Strict Scrutiny
a. A. Right to marriage/procreate = Fundamental; no Suspect Class
b. B. Strict Scrutiny
c. C. Sterilizing only criminals convicted of 3 crimes of moral turpitude, not other crimes such as embezzlement
i. Ends – Compelling: No, arbitrary line drawing based on invidious discrimination
ii. Means – Narrow: No, over- and under-inclusive
ii. Harper v. VA State Board of Elections: Government must justify state poll tax per head (capitation)
1. Court held that state poll tax is unconstitutional under Strict Scrutiny
a. A. Voting in state election = Fundamental; no Suspect Class
i. T: VA Constitution permits poll tax
ii. P: P argues voting looks like fundamental right; D argues past cases upheld poll tax 
iii. S: P argues voting is built into Constitution as building block to enforce other rights; D argues states are in charge of voting (federalism; separation of powers)
iv. H: P agues history of enlarging voting rights and limits for black people; D argues history of state control
v. C: P argues poll tax should not disqualify people or else it could lead to distrust and division; D argues against deviating from state control
vi. V: P argues voting rights should be expanded and racial divisions should be opposed; D argues text/federalism
b. B. Strict Scrutiny
c. C1. Raising revenue
i. Ends – Compelling: Possibly but tax is small
ii. Means – Narrow: No, over- and under-inclusive
1. Less restrictive alternative: Ordinary tax
d. C2. Limiting the vote to good citizens [not argued by state]
i. Ends – Compelling: No, wealth ≠ one’s ability to vote 
ii. Means – Narrow: N/A
2. Carolene Products Fn 4: Heightened scrutiny required for political process; will be very difficult to fix bad voting law
3. Voting Amendments
a. 15th: Right to vote for US citizens of all races
b. 19th: Right to vote for women
c. 24th: Right to vote in any federal election shall not be denied for failure to pay tax (exclusively federal)
d. 26th: Right to vote at 18

4. Text and Structure of Voting:

a. Art. II §1 Cl. 2: States decide how electors in electoral college are chosen to vote for president

b. Art. II §2 Cl. 1: Citizens can vote for US Congress IF states allow them to vote for state house
iii. San Antonio Ind. School District v. Rodriguez: Government must justify the unequal distribution of public education funding, based on community wealth
1. Court held that the distribution is constitutional under Rational Basis
a. A. Certain level of quality education ≠ Fundamental; Wealth/socioeconomic status ≠ Suspect Class
i. Consider TPSHCV arguments for Fundamental Right

ii. Could not prove discriminatory government purpose

b. B. Rational basis
c. C. Fund schools locally, following existing jurisdictional boundaries
i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes
2. *Takeaway* Wealth discrimination alone ≠ Strict Scrutiny
a. Viewed as what you do/what happens to you (conduct)
iv. City of Cleburne v. Cleburne Living Center: City must justify ordinance requiring a special use permit to build a hospital for the “feeble-minded”; no permits were required for other uses; City denied the permit application
1. Court held that ordinance is unconstitutional under Rational Basis
a. A. Building ≠ Fundamental; Mentally disabled ≠ Suspect Class
i. Court does not want heightened scrutiny because there are well meaning laws (i.e., hiring disabled people) they do not want questioned
b. B. Rational Basis “with bite”
c. C1. Neighbors don’t want group home for mentally retarded
i. Ends – Legitimate: No, NIMBY animus
ii. Means – Reasonable: N/A
d. C2. Protect mentally retarded from mean junior high kids
i. Ends – Legitimate: No, NIMBY animus; speculative
ii. Means – Reasonable: N/A
e. C3. Protect mentally retarded in flood zone
i. Ends – Legitimate: Yes
ii. Means – Reasonable: No, under-inclusive because hospitals/nursing homes may be built
f. C4. Avoid the density of a group home
i. Ends – Legitimate: Yes
ii. Means – Reasonable: No, under-inclusive because hospitals/nursing homes may be built w/o permit
XIV. FAIRNESS – PROCEDURAL DUE PROCESS

a. Both 5th and 14th Amendments have their own Due Process Clauses (unlike EP)
b. Procedural Due Process: Concerned with how the government enforces its laws
i. Judiciary and Executive branches are primarily responsible
ii. Legislature sometimes creates enforcement procedures
iii. Remedy: Government must make the enforcement decision again
c. Procedural Due Process Kickstarter
i. Use When: Government uses inadequate procedures when making individualized enforcement decisions
ii. A. Has the government deprived a person of something?
1. “Intentional deprivation by the government”
a. Must be entitled to it, not something you wish you had
2. Puts the party in a worse position
iii. B. Does the deprived thing constitute:
1. Liberty Interest: US Constitution; fundamental and important freedoms
a. Enumerated rights (search warrants, criminal trials) and unenumerated rights (freedom from incarceration, etc.)
2. Property Interest: Substantive law creating entitlement to a benefit
a. State common law, statutes, and regulations; Federal statutes and regulations
b. i.e., Property, welfare payments, licenses/permits, public utility services
iv. C. Was deprivation without due process of law? (notice/opportunity to be heard)
1. Matthew’s Test or TPSHCV
a. Strength of Liberty/Property interest at stake
b. Value of proposed procedures for avoiding wrongful deprivation
c. Cost to the government (monetary and non-monetary)
d. Matthews v. Eldridge: Disability benefits were terminated without hearing
i. Court held that Procedural Due Process was not violated when disability recipients lost their benefits without a hearing
1. Kickstarter
a. A. Yes, government acted intentionally
b. B. Property Interest: Disability benefits (entitled)
c. C. No deprivation without Due Process
i. Matthew’s Test
1. Money while disabled; not need based, can apply for welfare; will not be destitute
2. Current procedures are sufficient based on medical information; pre-termination hearing would add little value
3. Pre-termination hearing would be too expensive and waste of government resources
e. Caperton v. Massey Coal: WV judge decided not to recuse himself from case involving campaign donor
i. Court held that Procedural Due Process required the judge to recuse himself because there was a “risk of actual bias” based on financial interest
1. Kickstarter
a. A. Yes, State intentionally takes away unbiased judge by judge refusing to recuse
b. B. Property Interest: $50 million
c. C. Yes, failure to have recusal is without Due Process
i. Matthew’s Test
1. Right to have an unbiased judge

2. Recusal solves issue of bias, likely to help wrongful deprivation
3. Cheap; appropriate time/admin. Fees

ii. TPSHCV

1. T: “Impartial”

2. P: Never relied on Constitution for recusal before

3. S: Majority: We need fair judges
a. Minority: State already has statutes in place to protect (federalism)

4. H: Typically left up to the judge
5. C: Floodgates concerns
6. V: Integrity to the judiciary
2. Standard: Probability or appearance of actual bias
a. Too hard to prove actual; Court wants to avoid distrust of judges
3. Dissent argued that the majority improperly extended the standard to mere probability
a. Increases the times judges may need to recuse; floodgates
4. Concerns about broadening Procedural Due Process relate to concerns about broadening Substantive Due Process
a. Dissent would prefer to define “actual” bias narrowly to match their narrow definition of “corruption” for campaign finance
ii. Court moved past the question of whether judges can rule on their own recusals
1. Currently allowed; we trust judges to know whether they will be biased
f. Board of Regents v. Roth: Plaintiff sued University for being let go without reason
i. Court held that the plaintiff had no constitutional right to notice or hearing on employer’s decision not to renew his contract
1. Kickstarter

a. A. Government deprived employee of renewed contract

b. B. Neither Liberty nor Property Interest

i. Liberty: Plaintiff free to seek other role

ii. Property: No entitlement to or promise of renewal

Deprivation was not without Due Process 

XV. FREEDOM – SUBSTANTIVE DUE PROCESS

a. Both 5th and 14th Amendments have their own Due Process Clauses (unlike EP)
i. Unenumerated “fundamental” rights fall within definition of “Liberty”
1. Really important rights; apply TPSHCV (history/tradition today)
ii. Incorporation Doctrine: Rights in the Constitution that say “No state shall…” apply to federal government (except Grand Juries)
b. Substantive Due Process: Concerned with whether the government may enact certain laws
i. Legislature is primarily responsible
ii. Judiciary and Executive sometimes create substantive rules or policy
iii. Remedy: Injunction/declaration preventing enforcement of the law
c. Substantive Due Process Kickstarter
i. Use When: The substance of a law deprives people of unenumerated rights
1. A. Has the government deprived a person of something?

a. “Intentional deprivation by the government”
2. B. Is it a fundamental right?
a. Identify the right
i. *Analyze 1 broad right and 1 narrow right*
1. Broad = Fundamental; Expansive (more likely sounds like it is within Constitution’s text)
2. Narrow = Not fundamental; just look at language
b. Is it fundamental?
i. TPSHCV

ii. “Implicit in the concept of “Liberty””
iii. “Deeply rooted in history and tradition”
3. C. Can the government justify the deprivation? Apply the scrutiny
a. Ends: Government Interest
b. Means: Tailoring
d. Substantive Due Process Controversy
i. Conservative View: Judges should not be in the business of deciding what is fundamental
1. Too much discretion
2. Cannot vote SCOTUS out to undo decisions
3. Separation of Powers: Judges overreaching lawmakers’ role
4. Federalism: States cannot undermine SCOTUS holdings
5. Worried about return to Lochner Era where judges took too much power and enforced unenumerated rights
6. “Originalism” Argument
ii. Liberal View: 9th Amendment permits unenumerated fundamental rights
1. Framers were intentionally vague in defining “liberty”
a. Judiciary is the only remaining branch who can
2. Someone has to look out for individual rights (Legislative and Executive branches do what is popular)
3. “Dead Hand” Argument
e. Substantive Due Process (Deprivation) Cases
i. Meyer v. Nebraska: State law prohibiting teaching foreign language in school after WWI

1. Court held “Liberty” includes the right of parents to educate their children in anyway they wish without interference from the government

2. Court held the government does not have a good enough reason to restrict

ii. Pierce v. Society of Sisters: State law required all children to attend public schools, eliminating Catholic schools

1. Court held “Liberty” includes the right of parents to direct the upbringing and education of their children

iii. Griswold v. Connecticut: CT law banned all drugs/contraceptives except condoms; PP doctors counseled couple about birth control options
1. Court held the Constitution protects the right of marital privacy against state restrictions on contraception
a. Majority introduced “Penumbra” Theory implying a right to privacy/marital privacy
i. Argues Equal Protection case to avoid Lochner Era

ii. First time since Lochner Era the Court finds an unenumerated right and overrules state law

b. Concurrence argues this is Sub. DP and it is later viewed as such

i. Concurrence also argues 9th Amendment (not taken)

c. Dissent argues Court should not protect unenumerated rights, even if non-economic

2. Sub. DP Kickstarter

a. Broad (include what emanates from it) v. Narrow
i. A. Intentional government deprivation of right to privacy / right as a married couple to choose contraception
ii. B. Fundamental Right
1. T: Not written in Const.; Zones of privacy from 1, 3, 4, 5, 9th Amendments

iii. C. Strict Scrutiny
1. Ends – Compelling: Avoiding adultery/extra-marital sex… Maybe

2. Means – Narrow: No

3. *Takeaway* CT was only state who still limited contraception in this way; courts are OK with overturning a dying practice
a. Eisenstadt v. Baird later uses EP to ban outlawing contraception for unmarried persons
iv. Roe v. Wade: TX statute forbid all abortions except those saving life of the mother; focus on doctors
1. Court found abortion ban unconstitutional; only 3rd Trimester test passed compelling government interest
a. A. Intentional government deprivation of right to abortion
b. B. Fundamental Right

c. C. Strict Scrutiny
i. Ends – Compelling: Ensuring safety of abortion and protecting the fetus are not compelling until later stages
ii. Means – Narrow: N/A
v. Planned Parenthood v. Casey: PA statute required (1) informed consent, (2) parental consent, and (3) women must inform husbands
1. Court upholds Roe but changes the test; pre-viability, states may restrict but not present an undue burden; post-viability, states may ban
a. Introduced “Undue Burden” heightened level of scrutiny between Strict and Intermediate
i. Voting/gerrymandering still fall in this grey area

ii. Balances legislative purpose vs. individual right

b. A. Intentional government deprivation of pre-viability abortion w/o restriction
c. B. Quasi-Fundamental
d. C. Undue Burden Test
i. Ends – Strong enough? Only requiring women to inform husbands fails

ii. Means – Narrow enough? Yes if no Undue Burden
vi. Dobbs: MS law bans pre-viability abortions; focus on women
1. Court held Constitution does not protect abortion as fundamental
a. Abortion now falls under Rational Basis scrutiny

b. Exceptions still apply for life of the mother, not for incest/rape

2. Sub. DP Kickstarter

a. A.  Broad v. Narrow

i. Intentional government deprivation of right to bodily autonomy/reproductive choice
ii. Intentional government deprivation of right to abortion
b. B. Not a fundamental right

i. T: Majority argues abortion is neither written nor implied; Dissent argues “Liberty” implies protection
ii. P: Dissent cites Roe & Casey “Undue Burden” test
iii. S: Majority argues state choice/federalism; Dissent upholds role of judiciary in protecting individual rights
iv. H: Majority fears Lochner Era regulation; Dissent argues “Dead Hand” theory
v. C: Majority fears restricting state/legislative power; Dissent fears harm to women and harm of overturning precedent
vi. V: Majority values textualism/historic practice; Dissent values bodily autonomy/freedom of choice for women
c. C. Rational Basis

i. Ends – Legitimate: Yes
ii. Means – Reasonable: Yes
3. If analyzed as Equal Protection (something to point to in Constitution)
a. Gender = Intermediate Scrutiny; Pregnant person = Rational Basis
i. Disparate Impact? *Arlington Factors*

4. Kavanaugh’s Concurrence: Dobbs returns abortion decision to states; no stare decisis issue in overturning Roe; other Sub. DP cases are safe; some restrictions are unconstitutional (i.e., banning interstate travel)
5. Robert’s Concurrence: Preserves choice until 15 weeks; does not want to overturn Roe
f. BOTH Substantive Due Process (Deprivation) AND Equal Protection (Unequal Distribution) Cases
i. West Coast Hotel v. Parrish: State minimum wage law for women found to be a proper use of state police power
1. Court held there was no more unenumerated right to “Freedom of Contract” (Substantive Due Process issue) and courts should defer (Structural issue)
ii. Loving v. Virginia: VA law made it a crime to white people to marry black people; married couple arrested when they moved to VA
1. Court applied Strict Scrutiny and held that to deny the fundamental freedom of marriage on the basis of racial classification is to deprive citizens of liberty without due process
i. Right to marry as a fundamental right (Skinner)
iii. Williamson v. Lee Optical: State law treated optometrists/opticians differently 
1. Court held state law is constitutional in part based on Rational Basis
a. A. Not fundamental
g. 8 Factors for Overruling Stare Decisis [Sui Generis: “Of its own kind”]
i. The nature of the error
ii. The quality of reasoning
iii. Workability
iv. Effect on other areas of the law
v. Reliance
vi. Intervening changes
vii. Whether the decision is controversial
viii. Whether the decision removes individual rights
XVI. MASTERCLASS – GAY RIGHTS
a. City of Austin v. Driskill Hotel: City passed ordinance punishing places of public accommodation that discriminate based on sexual orientation; hotel discriminated
i. Court held that the ordinance does not violate owner’s individual rights
1. No right to contract post Lochner
ii. Hotel is private actor, so no 14th Amendment issue

1. If hotel was government owned, 14th Amendment Equal Protection
a. No fundamental right; Disparate Impact; Animus
b. Substantive Due Process Cases
i. Bowers v. Hardwick: State law criminalized sodomy of any kind
1. Court upheld law for not violating Substantive Due Process (applies to all)
a. A. Intentional gov. deprivation of right to engage in sodomy
b. B. Engaging in sodomy ≠ Fundamental Right
i. Fundamental rights must prove “history and tradition”
c. C. Rational Basis
i. Ends – Legitimate: Yes, morality is a police power
ii. Means – Reasonable: Yes
ii. Lawrence v. Texas: TX statute makes it a crime for same-sex couples to have sex
1. Court held the law violates Substantial Due Process and overturns Bowers
a. A. Intentional gov. deprivation of right to have same-sex sex
b. B. Unclear whether court defined this as a Fundamental Right
c. C. We do not know what level was used, but language “legitimate”
2. Court could have viewed as Equal Protection
a. Lawyers took both approaches; Court wanted to overturn Bowers
c. Equal Protection Cases
i. US v. Windsor: Federal DOMA forbid federal government from recognizing same-sex couples as married (even if married under state law)
1. Court held DOMA violates Equal Protection Clause
a. A. Inequality: Marriage = Fundamental; Same-Sex basis
b. B. Finding of government animus
c. C. Animus ≠ legitimate
2. Holding hints on Federalism and Substantive Due Process concerns
ii. Obergefell v. Hodges: Same-sex couples sued state bans on same-sex marriage
1. Court held bans on same-sex marriage are unconstitutional and states must recognize marriage licenses from other states
a. A. Inequality: Marriage = Fundamental; Doesn’t specify class
b. B. Doesn’t specify level of scrutiny
c. C. Unclear language; likely heightened
2. Court could have viewed as Substantive Due Process
XVII. JUSTICIABILITY
a. Justiciability: Constitution says federal court may only hear cases involving a “concrete case or controversy”
b. Standing: Must be asserting your own personal rights
i. 3 Elements
1. “Injury in fact” (actual injury)
2. “Traceable” (causation)
3. “Redressable” (will favorable court decision help)
c. Ripeness: Is there “already” an actual dispute?
i. i.e., where ripeness is missing: Bill passed but not signed into law; old criminal law that is no longer enforced; new criminal law has yet to be enforced
d. Mootness: Is there “still” an actual dispute?
i. i.e, settlement between parties; death of a party; change in the law/facts
ii. Exceptions: capable of repetition (pregnancy); voluntary cessation
e. Political Question Doctrine: Had the Constitution assigned this dispute to the political branches?
i. i.e., Congress makes rules for House/Senate, so Congressman cannot bring suit to federal court; Congress makes rules for impeachment, so President cannot bring suit
ii. Baker v. Carr: Court held that Political Question Doctrine did not prevent it from ruling that TN’s redistricting maps violated the Equal Protection Clause
iii. Zivotofsky: Court held that Political Question Doctrine did not prevent it from deciding case on foreign policy
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