
Course Overiew
1. Is there a source of government power (the vase)
a. Fed gov: enumerated constitutional powers
b. State gov: police powers (unenumerated)
2. Structural Limit?
a. Supremacy: fed law > conflicting state law
b. Federalism: anti-commandeering; general preference for state authority
c. Separation of Powers: 
3. Individual Rights limits?
a. Equality
b. Freedom
c. Fairness
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Judicial Review
Rational Basis: very low bar for gov to pass
1. Gov interest is legitimate
2. Reasonably fit
Strict Scrutiny: very high bar for gov to pass
1. Gov interest must be not just legitimate, but compelling
2. Narrowly tailored fit
Intermediate Scrutiny
1. Gov interest is important
2. Substantial fit
Methods of Interpreting Constitution: TPSHCV 
(The Perfect Sunday has Chocolate & Vanilla)
· Text
· Precedent
· Structure
· History (originalism / living document)
· Consequences
· Values
Carolene Products: laws intruding on fundamental rights might trigger heightened scrutiny.
Heightened (Strict) Scrutiny should be applied IF:
1. A law appears on its face to be in a specific prohibition of Constitution (Bill of Rights)
2. A law really restricts the political process and ability for voters to reverse the bad law
3. Statutes directed at / singling out discrete and insular minorities (AKA lack political power and subject to discrimination/prejudice)
4. 4th bucket for suspect classification (no black people on jury, etc. AKA Strauder)
I. Source of Government Power
II. Fed gov ⇒ Enumerated powers
A. Commerce Clause
III. State gov ⇒ police powers (unenumerated)
IV. McCulloch v. Maryland, (1819)
A. States have power to tax under police powers
B. Congress has authority to incorporate a bank
1. Nothing explicitly gives Congress the enumerated power to create a bank, but nothing in it requires that every power must be expressly described!
2. “Necessary and Proper” to use tax/spend powers: A bank is a means to an end, not an end in itself (and rationally related to end)
3. State cannot tax the branch of the national bank: obstacle preemption
V. Reconstruction Amendments 
A. Fundamentally changed the structure of the constitution
1. Gave much more power to the federal government
2. Reduced state power
a) New protections for individuals
(1) Can’t prevent equal access to the law
(2) Can’t deny someone due process
(3) Can’t prevent someone from voting based on race
b) New federal enforcement mechanisms 
B. 13th Amendment
1. No slavery allowed in the US: Eliminates ⅗ clause, fugitive slave clause, and southern states’ laws
2. Congress has the power to enforce this article by appropriate legislation
a) Overruled Dredd Scott part 2
C. 14th Amendment
1. Birthright Citizenship (overruled Dredd Scott part 1)
2. States shall not
a) Abridge privileges or immunities of citizens     
(1) Read out of the constitution by Slaughterhouse cases
b) Deprive life, liberty + property without due process
c) Deny any person equal protection of laws (includes noncitizens)
3. Congressional has the power to enforce this  through legislation
D. 15th Amendment 
1. The right of US citizens to vote shall not be denied or abridged by the US or State on account of race, color, or previous condition of servitude.
2. Congress has power to enforce this article by appropriate legislation
E. Lochner Era
1. Severely restricted prong 3 of the Commerce Clause 
2. Read “freedom to contract” into “liberty” in 5th+14thA DP Clauses
VI. Commerce Clause
A. 3 types of “commerce among the states”
1. Cross-border transactions
2. Infrastructure to facilitate cross-border transactions
3. In-state activity with substantial effects on interstate commerce
a) Congressional motive is NOT considered (post-Lochner)
b) Aggregate impact of similarly-situated individuals on overall supply/demand of a commodity with an interstate market
(1) But only add up every “Farmer Filburn” if initial activity is econ/commercial
(2) Not for criminal activity that affects commerce, etc.
(a) Lopez: cannot regulate guns near schools because possessing guns is not economic in nature
(b) Morrison: gendered violence ≠ econ activity
(c) CAN regulate Crimes aimed at things that cross state lines or infrastructure, or economic crimes (wire-fraud, mail fraud, making/selling drugs, etc.)
(3) Can’t force people into commercial activity (Obamacare)
c) Can always use TPSHCV
B. Gibbons
1. Fed action is applied broadly
2. But NOT applied to entirely in-state activity which doesn’t affect other states, and with which it is not necessary to interfere for the purpose of executing some of the general powers of fed gov.
C. Modern understanding of prong 3 (substantial effects on interstate commerce)
1. Farmer Filburn: 
2. Can aggregate many small acts, but each individual act must be economic in nature!
3. Heart of Atlanta Motel
4. Motel houses interstate travelers ⇒ affects interstate commerce ⇒ congress can regulate its ability to restrict customers by race.’
5. Katzenbach: A restaurant affects interstate commerce if (Nexus issue)
a) If serves interstate travelers, or
b) A substantial portion of its food served has moved interstate
VII. Necessary & Proper Clause
A. Means in conjunction with another constitutional clause (so long as rationally related to ends)
B. N&P Clause + Commerce Clause = Another way to view the power to regulate “in state activities with substantial effects on interstate commerce” → not a third category of Commerce Clause, but rather comes from N&P Clause
C. Kickstarter
1. Identify a textually-supported power of the fed gov
a) “Foregoing powers” from Art 1 §8
b) “Other powers” vested in Congress
c) “Other powers” vested in federal departments and officers
2. Are means “rationally related” to implementation of the power (Mcculloch)
D. US v. Comstock
1. How closely must N&P relate to an enumerated power? Majority says pretty loose
2. Fed law allowed gov to extend sentences of mentally ill, sexually dangerous federal prisoners.
a) Enumerated power is what justified original federal sentencing
b) The law bringing ∆ into federal custody allows using N&P to extend sentence,…AND to civilly commit people who have committed the fed crime
VIII. Taxing Clause
A. Kickstarter
1. Courts won’t rule on wisdom of
a) Congress’s decision to impose a tax, or
b) The chosen tax’s rate
2. To be a “tax,” a law requiring payments to the fed gov must
a) Raise “some revenue” and
b) Not be a penalty/punishment
B. Tax Goal: raise revenue
1. Proportional to value of things taxed
2. A tax-like amount
3. Owed even if taxed activity is performed without scienter (bad intent)
a) Codified and enforced like other taxes (usually by the IRS)
b) The fact that dodging the cap → crim punishments does NOT make it a penalty! (that’s true for all taxes!)
4. Little coercive purpose or effect (hard to prove)
C. Penalty Goal: punish misconduct
1. Not proportional 
2. Punitive amount
3. Owned only if taxed activity performed with scienter
4. Codified and enforced unlike other taxes code (not enforced by IRS)
5. Coercive purpose or effect (hard to prove)
IX. Spending Clause
A. Kickstarter
1. Courts will not rule on the wisdom of Congress’s spending decisions
2. Congress may impose conditions on state recipients of fed funds where:
a) The spending program serves the general welfare (courts defer!)
b) The conditions are expressed unambiguously
c) The conditions are related to purpose of fed spending program
(1) AKA Germaneness
d) The conditions do not require recipient to violate Constitution, 
e) The overall bargain is not coercive.
B. South Dakota v. Dole: highway $ conditioned on states raising drinking age to 21 
1. Serves general welfare (safe driving)
2. Conditions are unambiguous
3. Conditions are related 
4. Doesn’t force state to violate constitution
5. Not that coercive: if SD refused to comply, it would only be missing out on 5% of the fed funds available for building highways.
6. Not unconstitutional just because it achieves a different fed policy
Structural Limits
I. State Police Powers: then and now
A. Today: State decides what its own police power authorizes
1. No practical difference between police power and sovereign power
2. Controlling question is not about state powers, but limits imposed by a constitution
B. Lochner Era: police power only allows for certain kinds of laws
1. Fed courts can decide whether a state law is within state police power
II. Supremacy
A. Express Preemption: “states may / may NOT do X”
B. Implied Preemption
1. Implied Conflict
a) Impossibility: protects individuals from catch 22 (impossible to obey both state and fed laws)
b) Obstacle: protects fed gov’s chosen policy (state law creates a significant obstacle to the purpose of the fed law)
2. Implied Field: protects fed gov’s policy of uniformity (if fed law occupies the field, NO state law EVEN if not an obstacle to the fed law!) (very rare)
III. Federalism
A. Commandeering: Fed can’t directly compel states to enact/administer fed reg programs, even in areas where Congress has enumerated power to legislate
1. Core idea: who would citizens blame for a federal policy: fed or state?
a) If state ⇒ commandeering
B. NY v US: Fed §: If a state does not pass laws to dispose of low-level radioactive waste, it becomes the owner of all such waste generated within the state.
1. Fed gov cannot compel state gov to enact/administer program
2. If fed gov has enum power, it should just use its own agents.
3. We don’t want citizens to blame their state reps for what the fed gov is requiring
C. Murphy v. US: Fed gov forces states not to authorize gambling on sports
1. Fed can’t stop states from authorizing sports betting → commandeering
2. HOWEVER, it would be fine for fed gov to pass a law directly preventing individuals from sports betting, just cannot force states to regulate
a) Citizens would blame fed gov for that, not state legislatures
D. Printz v. US (Scalia on fed gun control program)
1. Fed gov cannot force a state’s chief law enforcement officer to perform background checks for a federal program
2. Commerce clause gives fed power to reg interstate commerce, NOT power to regulate state’s regulation of interstate commerce.
E. Reno v. Condon: fed law CAN restrict ability of States to disclose a driver’s personal info without their consent.
1. Law does not require states to regulate their own citizens. 
a) It only regulates the states as owners of databases.
b) State officers are not required to enforce the fed policy.
Anti commandeering summary
New York: Cannot tell state legislature to set up a regulatory program
Murphy: Cannot tell state gov not to enact a law, but could tell individuals not to do something
Printz: Cannot tell state executive officers to carry out a regulatory program
· State must take action to carry out fed policy
Reno: Can tell state to pass / not pass a law, IF state doesn’t have to do anything (other than remove a conflicting law)
When in doubt, ask who a voter would blame for a policy
· If state → commandeering
· If fed → not commandeering
States can directly regulate people, the fed gov can directly regulate people but the fed gov cannot tell the state to directly regulate people.
IV. Separation of Powers
A. Kickstarter:
1. Text: const. language explicitly/implicitly assigning a function to a branch
2. Structure
a) Arrogation (taking control without permission)
b) Interference
c) Institutional competence
3. Other Methods of constitutional reasoning: TPSHCV
B. Concurrent authority: when everyone is ok with 2 branches sharing authority over an area
C. Jackson’s Three Zones of Presidential Power
1. Presidential acts pursuant to § → max power President always wins; 
2. Presidential acts when Congress is silent→ Zone of twilight
a) Ad hoc adjudication depending on facts/circumstances 
3. President acts contrary of § → lowest presidential power
a) President wins ONLY if the power is exclusively executive
D. Zivotofsky v. Kerry, (2015)
President v. Congress on passport birthplaces
1. Finding: Falls into the 3rd category of Presidential power 
2. Majority uses a chain of inferences to reach its conclusion:
a) § gives pres the implicit power to recognize foreign nations ⇒ has the power to control statements on US passports that might imply the President has recognized a territorial claim of a foreign gov
3. Note: Majority fails to explain why Congress never had the authority to begin with. It simply jumps to asking whether the president has the power.
E. Presidential Litigation: mostly about Interference
1. Privilege vs. Immunity: 
a) Privilege: an evidentiary rule dealing with subpoenas

b) Immunity: a substantive rule about legal liability
Arguments for/against executive privilege
Against privilege:
1. No one is above the law
2. Complete fact finding needed for crim investigation
3. If Congress wanted privilege it could make it law
For absolute privilege:
1. President shouldn't have to be looking over his shoulder for subpoenas at all time
2. Avoids judicial line drawing: do we want judges determining when privilege works?
3. Politically motivated subpoenas without privilege
For qualified privilege
1. Case-by-case, fact-specific, balanced approach
2. Courts prefer this middle path
2. Executive Privilege against testifying: some qualified protection (Nixon)
a) Qualified Privilege: Balance the interest of case against president continuing with the 2 purposes of exec privilege:
(1) 2 purposes of exec privilege (purpose must be specific, not just general theory of confidentiality)
(a) Protect confidential communications 
(b) National security issues
3. Immunity for actions taken while Pres: absolute protection (Fitzgerald)
a) Only for acts in one’s official capacity as president
b) “Official Capacity” = Acts taken in the discharge of duties or within outer perimeter of authority (everything except truly private affairs)
4. Immunity for actions taken pre-presidency: no immunity (Clinton v. Jones)
a) The fact that dealing with this lawsuit may impact the president’s time doesn’t matter here.
b) The President must make a precise showing for a stay (had Clinton made a more precise showing, may have won)
V. Obamacare Masterclass
NOTE: The slides for this class are SUPER helpful!
A. Individual mandate
1. Commerce Clause: cannot force people into commerce (of insurance)
2. N&P Clause: not narrow in scope nor incidental to the enumerated power
3. Taxing Clause: 
a) Proportional to thing taxed: less than getting insurance!
b) Tax like amount: sure
c) Owed without scienter: based on behavior, not intent
d) Codified through IRS
e) Not coercive, merely an incentive
B. Conditioning federal funding on medicare expansion (spending clause)
1. General welfare
2. Conditions are unambiguous
3. Germaneness / relatedness for purpose of fed spending
a) Roberts: change not just in size but in kind
4. Not requiring violation of constitution
5. Not overly coercive
a) Too much funding requires this
Individual Rights
I. Equality — Equal Protections
A. 5thA (fed, through word “liberty”) + 14thA (states)
B. Kickstarter: Use when Government treats similarly situated people differently
1. Identify the inequality
(problem is either the burden or classification)
a) Fundamental Rights prong: WHAT burden/benefit is distributed unequally? 
(1) Define right broadly or narrowly?
(2) Deeply rooted in our nation’s history and traditions?
(a) TPSHCV factors
b) Suspect Classification prong: WHO is affected by the law’s classifications? 
(1) Disparate Treatment?
(2) Disparate Impact → With Discriminatory purpose? (Arlington Height factors) “Because of, not in spite of”
(a) Clear pattern of impact: Yick Wo impact → more likely impact = treatment
(b) Historical background: history of discrimination → more likely impact = treatment
(c) Procedural irregularities: unusual process of passing a law with disparate impact
(d) Substantive irregularities: significantly different substance from other city’s laws
(e) Legislative History
(3) Is the classification suspect?
(a) Status vs. Conduct
(b) History of Subordination
(c) Political powerlessness
(d) Visibility/Isolation (“discrete & insular minorities”)  
(e) Stereotypes
(f) Likelihood of valid justifications
2. Select the proper level of scrutiny for the type of inequality
3. Apply the scrutiny
a) ENDS: Gov interest

Cannot sanction private biases!!!
(1) RB — legitimate
(2) IS — important
(3) SS — compelling
b) MEANS: tailoring
(1) Show both over + under tailoring problems
(2) Under Strict scrutiny: no over OR underinclusiveness!
(3) Look at less intrusive alternatives
C. Turner v. Safely: prison can prevent inmates from marrying
1. When prisons are making decisions, almost always rational basis review
2. EXCEPT when race is involved
D. Geduldig: California excluded pregnancy complications from Disability Fund
1. Pregnancy classification ≠ sex classification ⇒ rational basis
2. Today, probably would fail under intermediate scrutiny ⇒ paving the way for reinstating Roe through EP path!
E. Immigration cases (remember, discrimination is against father, not child)
1. Nguyen
a) Men must show more paperwork to prove parentage than women
b) Survives intermediate scrutiny: men/women not similarly situated with regard to showing connection between parent-child
(1) Ensures parent is citizen
(a) Dissent: less-intrusive alternatives like DNA testing
(2) Ensures child grows up with “genuine ties” to parent
(a) Dissent: this justification relies on stereotypes!
2. Morales-Santana
a) Father lived in the US 20 days short of minimum, but would have qualified if female.
b) Men/women ARE similarly situated with regard to showing connection between citizen-country
F. Voting (Harper v. Virginia)
1. 24thA prohibits poll taxes for voting in federal elections
2. the court finds voting is a fundamental right despite strong textual and structural arguments against it
a) Text: not in constitution
b) Precedent? Poll taxes have been upheld before
c) Structure: voting baked into the constitution vs states are put in charge of voting.
(1) Right to vote is defined negatively in constitution (states when the right exists → base is no right to vote)
d) History: long trend toward greater voting freedom, but poll taxes were common.
e) Consequences: danger of disenfranchisement vs danger of deviating from constitutional text
f) Values: importance of free and fair elections vs states rights
3. Carolene Products: heightened scrutiny for restricting political processes that might otherwise repeal undesirable legislation (such as right to vote)
G. Educational Equality ⇒ rational basis

1. no fundamental right to equal education
2. Disparate impact, but no evidence of racial discriminatory purpose
a) EVEN IF you could prove discriminatory intent, being poor is conduct, not status, and not easily visible like race/gender
H. Cleburne: Rational Basis+
1. CUP for mental health facility denied for bad reasons
a) because neighbors didn’t want it.
b) Protect mentally ill from nearby middle schoolers (ratifies bias)
c) Protect mentally ill from a flood zone (very poor tailoring)
2. When gov is motivated by actual animus as a goal, no level of tailoring will be enough to survive even rational basis! 
II. Fairness — Procedural Due Process
III. Procedural Due Process Kickstarter
A. Has the gov intentionally deprived a person of liberty/property without DP
1. Bigger interest → more due process needed
2. Not mere inconvenience/reputational harm (defamation)
3. MUST be liberty OR property, and nothing else!
B. Liberty or a property interest?
1. Liberty: US Constitution (Enumerated/unenumerated rights)
2. Property Interests: Substantive law creating entitlement to a benefit
a) State common law, statutes & regs 
b) Federal statutes & regs
C. Was the deprivation without due process of law?  Two approaches
1. Mathews v. Eldridge factors:
a) Strength of liberty/property interest
b) Value of proposed procedure to avoid wrongful deprivation
c) The monetary + non-monetary cost to gov of proposed procedure
2. TPSHCV
IV. Capreton: Should WV judge recuse himself because ∆ paid for his campaign? YES
A. The judge must recuse himself because there is a probability of actual bias
1. Probability of actual bias, even if bias can’t be proven (smoke → fire)
2. Would be impossible to prove actual bias, so probability is enough
3. Appearance matters: We want people to trust the court system
B. Would likely turn out differently with today’s court
1. More emphasis on states rights, “floodgate” concerns, lack of precedent
V. Roth: no entitlement to a contract renewal
VI. Mathews v. Eldridge: no right to certain procedures before losing Disability Insurance 
A. The private interest in avoiding the deprivation: disability payments are significant, but less than welfare 
1. Welfare based on financial survival;
2. Disability isn’t based on survival.
B. The risk of erroneous deprivation? LOW
1. A lot of pre-determined facts used before deprivation begins
2. Based on objective facts (doctors/experts), not subjective
C. The gov interest in avoiding requested procedure (monetary + nonmonetary)
1. Hearings are expensive and time consuming
2. Gov would pay $$ to someone they don’t think is eligible up until hearing
VII. Freedom — Substantive Due Process
A. Unenumerated rights are NOT included in the word “liberty” and do not apply to the STATES
1. Kickstarter: Use When substance of a law deprives an unenumerated Rights
2. Deprivation: Intentional, by the gov, puts π in worse position
3. Fundamental Right?
a) Identify the right (different ways to define each right; no bright line)
(1) State broad & narrow ways are to define the right
b) Is it fundamental?
(1) Deeply rooted in our history/traditions
(2) TPSHCV
4. Apply the scrutiny
a) Ends: government interest (compelling?)
b) Means: tailoring (broad or narrow tailoring?)
B. Griswold: Penumbra theory to find right to marital privacy (“zone of privacy”)
1. Defined the right broadly: marital privacy, not right to contraception
2. “Liberty” in Due Process Clauses is not a series of isolated points, but a rational continuum → Can find fundamental rights not explicitly in text
3. Privacy underlies a bunch of explicit fundamental rights (iceberg example)
C. Casey: Unique approach to judging gov ends/means
1. DON’T go through tailoring issue
2. Use “undue burden test” instead
D. Dobbs
Majority  
Finding abortion is not a fundamental right
1. Text: right to abortion is not in text of the Constitution
2. Structure: States rights / federalism concerns
3. History: history indicates we used to ban abortion for a long time; does not point towards mandating its allowance
4. Consequences: We should not trample on state’s abilities to govern, and states should be able to protect the life of unborn fetuses
5. Values: Federalism, state’s interests, elected lawmakers being able to govern, textualism, representative democracy, etc.
E. Dobbs Dissent
1. Text: the text provides guideposts pointing to this right→ “liberty”; “equality”; penumbra approach)
2. Precedent: We should not overturn Roe and Casey
a) You have to have a good specific reason to overturn precedent.
b) Reliance interest extends to personal reliance, not just business.
c) Roe and Casey are not fundamentally wrong, so should stay
3. Structure: Judges are supposed to protect individual rights! That is the role of the courts, and the majority abdicated its responsibility here.
4. History: dissent downplays the importance of history here. Constitutional interpretations can change as society’s values change. 100 year old history/values shouldn’t bind modern law. (Dead hand)
5. Consequences: Harm to individual rights of women
6. Values: women’s equality, liberty
