Glazier – Constitutional Law, Fall 2022
Two Fundamental Questions:

· Is a particular government action consistent with the Constitution?

· Good starting point if questioning some gov’t action in court.

· How could the gov’t achieve a desired result within the limits of its constitutional authority?
· Flip side of first question – how a gov’t attorney would frame issue.

· Last year’s final: 2 Essay questions – (1) something the gov’t did and ask if it’s constitutional; (2) something the gov’t wants to do and figure out how to make it constitutional.

Current Issues:

· Executive fiat – Obama v. Trump enacting change with regulations

· Pandemic – Were state or federal orders constitutional? Can we be compelled to get vaccines?

· Racial injustice

· Election Issues

· Fake news

· Role of religion (prayer on public school football field)

· Ongoing wars

Abortion Views:

· Core legal issues:

· Unenumerated fundamental rights read into Constitution

· Police powers of states – state’s ability to regulate health, safety, welfare, etc.

· Federal gov’t role
· Stare decisis/respect for precedent

Dobbs v. Jackson Women’s Health Org. (2022)

· Constitutional Rights:

· (1) Textual guarantees (main body/amendments)
· (2) 14th Amendment “Due Process” Clause

· Implies Procedural rights

· Substantive (“controversial”) rights read into body text
· Bill of Rights extension to states (previously only extended to Fed gov’t)

· (3) 14th Amendment “Equal Protection” Clause

· Sex-based classification gets “heightened scrutiny”

· Scary because it requires reading Constitution by standard at time of drafting.

· Takeaway:

· Implied Constitutional Rights
· Must be:

· “Deeply rooted in history and tradition” and

· “Essential to our Nation’s scheme of ordered liberty”

· What should abortion advocates do in response to this decision?

· Craft argument that fed gov’t has right to pass law legalizing abortion

· Shift focus to states and lobby for pro-abortion state officials to enshrine abortion rights

· Stare Decisis Considerations – Criteria court will look at when deciding whether to uphold precedent.
i. Nature of the Court’s error (i.e. how damaging the decision could be)
1. The more damaging, the more likely precedent will be ignored.

ii. Quality of the reasoning

1. How persuasive was the logic of the preceding opinion?

iii. Workability

1. Is the outcome awkward for society to uphold? Arbitrary standards?

iv. Effect on other areas of the law

1. Will effects spill over beyond subject matter at hand?

v. Reliance interests

1. How extensively have people relied on that decision?

2. Here: women today can just use contraceptives!

3. Overall: As a lawyer, if you want this decision overturned, you must argue in terms of these factors because this is what the court decided is important.
· Majority argument: What type of argument does majority rely on?

· “Originalism” – Read text in the context of the time it was passed (1868 for 14th A.).

· Measure they use: “original public meaning” – How an informed member of the public at the time would think of it.

· Constitution – Written 1787. Ratified 1789.

· What about women’s rights? Not mentioned in Con. except for 19th A. right to vote…

· 14th A. only addresses racial equality. So originalism is dangerous in 14th A. cases.

· Majority: don’t worry about other rights! They don’t involve destruction of “potential life.”

· Thomas Concurrence: LOL jk let’s re-examine all that other liberal shit too.

· Roberts’ Concurrence: 
· The Canon of Constitutional Avoidance – “The Court will not pass upon a constitutional question although properly presented by the record, if there is some other ground upon which the case may be disposed of.”

· If the court can determine in a narrower sense, it should do so rather than modifying Con.

· Issue here is whether 15 week ban is an “undue burden.” He thinks it is not, so it should rule on that alone.
· Dissent: Policy/consequentialist argument – if we overturn Roe, poor women will be disproportionately affected. Women’s careers will be affected.
· No real Constitutional argument. More focused on negative effects and value of precedent.

· Is there a textual foundation for unenumerated rights?

· Yes! The 9th Am. says explicitly that enumerated rights do not preclude others.

Class 2 (8/25) – The Constitution and Declaration of Independence
Constitutional Structure
· Preamble – Not operative or legally binding, but “We the people” is crucial!

· Shows that the Constitution is built on popular sovereignty. Article of Confederation were built on state sovereignty and allowed states to opt out. Not so here!

· Want source of power to be popular conventions, not state legislative sessions.

· Art. I – Creates the legislative branch

· Art. I court = court created by Congress by statute (tax, immigration, court marshal, etc.)

· Art. II – Creates Executive branch

· Art. III – Creates the judiciary

· Art. IV – States --  Largely unmentioned in the Constitution, so they are generally free to do what they want as far as the Constitution is concerned.

Class 3 (8/30): Judicial Review: Marbury v. Madison
Article I: Congress
Section 8: Powers of Congress (and federal gov’t)
· Enumerated powers of the federal government:
· Lay and collect taxes, duties, imposts, to pay debts and provide for common defense and general welfare of the US. Must be uniform throughout US.

· Borrow money

· Regulate commerce with foreign nations, among the states, and with Indian tribes.

· Establish and uniform rule of Naturalization and uniform laws of bankruptcy
· Coin money and regulate value. Punish counterfeiting.

· Promote progress in Arts and Sciences by regulating copyrights

· Constitute tribunals inferior to the supreme court

· Punish piracy on high seas

· Declare war
· Raise and support Armies and Navy (plus more overseeing powers)

· Exercise legislation over capital (DC)

· To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
Section 9: Limitations on Powers of Congress

· No “ex post facto” punishment with retroactive law application

· No banning slave trade until 1808
Section 10: Limitations on States
· Constitution does NOT grant powers to the states. Only people of the states can determine what is under state purview, however the Constitution limits that power in Section 10.

· No maintaining an Army without Congressional approval

· Cannot lay duties on imports or exports without Congressional approval

· Cannot enter treaty or alliance (with foreign nations) or grant titles of nobility.

Article II: Executive Branch
· Powers of the President:

· Commander in Chief of the army and navy.

· Has power to grant reprieves/pardons (over Federal crimes, though this is not explicitly stated)
· Cannot pardon anyone in a state prosecution/conviction.

Article III: Powers of the Judiciary
· Federal judiciary and jurisdiction of Federal courts
Article IV: States in a national scheme
· Outlines how states function in a national government

Article V: Amendment Process
· Critical questions: Should these be read in context of time they were ratified (Dobbs) or by current standards (Roe).

· Not answered in Art. V, but does tell us how the amendment process works.

· Glazier: Justice Story had best understanding of Constitution’s role ever.

Article VI: Vertical Relationship btw. States and Federal Gov’t
· 2 Key takeaways:

· Supremacy Clause: Federal statutes and Constitution are the law of the land.

· Oath requirement: Not only federal gov’t officials, but state officials and all executive and judicial officers must take an oath to uphold the constitution.

Article VII: Ratification Process
· Refers to ratifications by conventions in states, not state legislatures.

Individual Rights

· Framers gave little attention to individual rights in Con text:
· They believed it was dangerous to enumerate rights because they might become limitations.
· Compare to states, which can create laws that trample on rights so more explicit protections should be codified.
· But some rights were codified:
· Right to a jury trial (Art. III)
· Right to trial in state where crime was committed
· Limitations on treason
· Privileges & Immunities (Art. IV) – Compare to 14th A. “privileges OR immunities”
· Bill of Rights
· Framers sent Con for notes about individual rights.
· 12 Amendments were submitted and 10 were ratified, becoming the Bill of Rights.
· Understood to ONLY apply to Federal gov’t, leaving states free to decide which to recognize.
· After the Civil War, this changed and the Bill of Rights was gradually extended to States.
Takeaways:
· Declaration of Independence legal significance -- Purported to create independent states. . .

· The Con changed this by rooting authority in popular sovereignty.
· But still leaves substantial authority to states.
· Subjects of Art. I, II, III (Shorthand meaning)

· Art. I §§ 8, 9, 10 functions

· Supremacy Clause (Art. IV, cl. 2)

· Bill of Rights applied to federal gov’t only
· Oath to Constitution for all US, state, and judicial officeholders
Marbury v. Madison (1803)

· Marbury seeks: Justice of the Peace position that he was appointed to (writ of mandamus)

· Appointment was never delivered by Marshall at end of Adams’s term.

· Marshall presents 3 questions that must be answered (only 3rd is dispositive though…):

· Does Marbury have a right to the commission?

· Yes – 3 steps to the process:

· Nomination – President has authority to appoint people to offices. Political!
· Appointment – Const. requires Senate confirmation for high level positions. Political!

· Commission – President signs paper document and Sec of State affixes seal.

· Marshall: this is a ministerial function. No discretion!

· Courts cannot compel political decisions, but can compel ministerial functions.

· Is the remedy “mandamus issuing from this court?”

· No! Art. III only gave SCOTUS the ability to rule on specific types of original jurisdiction.

· Issuing a mandamus would be unconstitutional.
· Who won?

· Seemingly Marbury, but he didn’t get the job he wanted.
· Real winner: SCOTUS! They assert that they have ultimate power to evaluate statutes and their decision is final. They also deny the executive branch the opportunity to undermine power.

· What does this tell us about justices and the court?

· They have discretion to hear which cases they will hear and decide (appellate jd.)

· What remedy might still be open to Marbury?

· Sue in a lower court, which may have original jurisdiction.
Marbury Takeaways:
· “Role of judiciary to say what the law is”

· Federal courts can invalidate law violating the Constitution

· Federal courts have authority over ministerial acts by Executive Branch officials, but CANNOT rule on political acts over which the President has discretion.
Class 4 (9/1/22) -- Justiciability
Federal rules we are discussing today only apply to FEDERAL courts.

Executive Branch Legal Opinions
· Opinions of the attorney general

· Issued from 1791-1982 (formal publications)
· OLC opinions 1977-2008

· Office of Legal Counsel Memoranda

· i.e. Bybee/Yoo “Torture Memos”

OLC (Office of Legal Counsel) Opinion on ERA (2020)

Archivist of the US “depository” for amendments weighs in on whether expired amendment may be passed.
· Question: Can Congress put time limits on amendment ratification?

· No! Cannot ratify an amendment that has expired! Must start from scratch.

OLC ERA Memo Takeaways:

· All 3 branches have duty to uphold Constitution

· Senior officials all swear an oath to support

· Each branch must interpret

· Congress in enacting laws

· Executive in executing laws

· Judiciary in deciding cases

· Women not given equality by Constitution (except for 19th A. right to vote)

· Some cite 14th A., but the text of that is clear that it’s only meant for Black males.

· Protections largely statutory

· E.g. Civil Rights Act of 1964 Title VII

· Adds AG and OLC opinions to the gray area of our “Constitutional Law Mosaic”

Martin v. Hunter’s Lessee (Story) History

Northern neck of VA subject of pre-Revolution land grant from the King of England. VA had confiscated loyalist land during war. Hunter had received title from VA.

· Typically, property law is state law. BUT Supremacy Clause in Constitution dictates that Federal law governs treaty that granted this land initially. So Federal law prevails here.
· 1793 – State court sided with Martin (royal land grant)
· 1810 – CA court of appeals reverses.

· 1813 – SCOTUS reverses again.

· VA court of appeals refuses to order lessee to vacate. We don’t need to follow fed. Court!

· Can SCOTUS review state court decisions?

· Yes. The Constitutional scheme requires federal courts to review state court decisions that are rooted in federal law.
· If it’s rooted in State law, SCOTUS cannot review.

SCOTUS & States Takeaways
· SCOTUS has final say on all federal law questions

· Includes Constitution/statutes/treaties/regulations

· Can hear direct appeal of “final” state decision IF the case implicates federal law somehow

· “Final” doesn’t need to be State Supreme Court decision. If no appeal is taken, a trial court decision can be heard by SCOTUS if it implicates Federal law.

· If case deals only with state law, then SCOTUS cannot review.

· No authority if “adequate and independent” state law basis for decision

· State court MUST cite state law authority to qualify for this exception

· i.e., Improper search and seizure. If State Supreme Court makes a decision based on a State con provision that is similar to US con provision, then no review. If there is a meaningful difference between state con and US con, however, SCOTUS can review.

· If State con provides MORE protections than US con, the state court will likely decide on that more stringent standard, rendering SCOTUS review moot.

Letter from SCOTUS to Jefferson (r.e. authorizing involvement with French war)
· Won’t answer his questions – Art. II calls on Executive to call on his department heads to answer questions (i.e. Sec. of State)

· Federal court does NOT provide advisory opinions. They will only hear cases.
Introduction to Justiciability
· Fundamental questions to ask:

· (1) Is the issue suitable for judicial resolution?

· “Political” or legal question?

· Nixon v. United States addresses 

· (2) Is the plaintiff entitled to sue? 

· Constitutional standing issue

· Lujan v. Defenders of Wildlife addresses

· (3) Is the timing right?

· Ripeness/mootness

Nixon v. United States
Federal judge (Nixon) accused of improprieties and sent to prison, but refused to step down as judge. 
· Why wouldn’t court decide his case on the merits?

· The Senate is responsible for impeachment trials. Court has no authority to hear this issue.
· Follows Baker v. Carr (1962) in which SCOTUS refused to weigh in on political redistricting.

Political Question Criteria Takeaways: (language mandated by SCOTUS)
1. Constitutional text commits to a political branch (maintain separation)

2. Lack of judicially discoverable/manageable standard for resolution

3. Requires an initial non-judicial policy determination

4. Would express lack of respect for other branches

5. Unusual need for adherence to a prior political decision

6. Potential embarrassment from “multifarious pronouncements” by different branches
Lujan v. Defenders of Wildlife

Defenders of Wildlife want Endangered Species Act to apply to foreign aid expenditures. Congress questions this and changes regulations to apply within US only.
· SCOTUS refused to decide this case on the merits – Defenders lacked standing

· These specific wildlife specialists didn’t have a personal connection to the issue of wildlife regulation abroad. Neither party had a plan to go to any of these places anytime soon.

Constitutional Standing Takeaways:
· (1) Injury in fact:
· Concrete and particularized – specific to that individual

· Actual or imminent – can’t be hypothetical or conjectural

· (2) Caused by defendant (causation!)

· (3) Redressable by court decisions (redressability) – Court needs to be capable of addressing issue
· Something that is over, done with, and in the past can’t be changed. So no standing. Need to have an available remedy that would change the ongoing harm.

· No general “taxpayer” standing

· Cannot argue that “my tax dollars are being spent improperly.” Needs to be more personalized.

· 3 Types of relief available:

· Damages ($$$) – For Actual Injury
· Injunction – For Ongoing/Imminent Harm
· Declaratory Judgment – For Ongoing/Imminent Harm
· Only applies if both parties agree on the facts. Otherwise would need jury to decide.

· If parties will actually change behavior in response, it is not an “advisory opinion.”

Prudential Standing Rules
· Party may generally only assert their own rights.

· Only injured party has standing to sue.

· Generally bars “third party” standing
· Recognized exceptions:

· Where third party unlikely to be able to sue (i.e. parent suing for child)

· Close relationship between P and third party.

· Overbreadth Doctrine (First Amendment)

· Narrow establishment clause exception to bar against taxpayer standing (Flast v. Cohen)

· Can challenge tax use if Congress is overfunding religious activity, but this may change with current supreme court

· Statutory suits limited to “zone of interests”
· Statutory COAs only apply to narrow issues covered by statute.

Justiciability

· Standing – Who can sue?

· Ripeness – When can they sue?

· Mootness – When is it too late to sue?

· Different than SoL. If injury will be over by the time P brings suit, it is moot.
· Gradient: NOT RIPE ( JUSTICIABLE ( MOOT
When Mootness Isn’t Dispositive
· Collateral injury survives resolution, e.g.:

· Criminal conviction (time has been served) resulting in ongoing loss of voting rights

· Some civil remedy remains viable

· “Capable of repetition yet evading review”

· E.g. pregnant woman sues over abortion access. Pregnancy may be over by the time adjudication happens (moot), but she may get pregnant again. So suit can be heard.
· Injury must be of type likely to happen to that particular plaintiff

· Type of injury must be of limited duration

· Voluntary cessation

· i.e. charges against P are withdrawn but may be reinstated later. 

· Class Actions

· Certified class action can continue w/o named plaintiff

M’Culloch v. Maryland (1819)
Can congress create the Second Bank of the United States? Or can only states create banks?

· Marshall:

· Founding a bank is not one of Congress’s enumerate powers. So how can you justify this?

· The “Necessary and Proper Clause!”

· End of Art. 1, § 8: power “to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other Powers vested” in Congress by Constitution.
· Congress does not have power to create crimes, except for international crimes. BUT Congress may create postal crimes under authority to oversee post offices.

· What is “necessary?”

· A “thing convenient or useful” – Broader than absolute, physical necessity

· Need this for Constitution to adapt to changing times

· Key holding: “Legislature has discretion to decide how to attain ends . . . in the manner most beneficial to the people”

· “Let the end be legitimate, let it be within the scope of the constitution, and all means which are . . . plainly adapted to that end [and] not prohibited . . . are constitutional.”
Prigg v. Pennsylvania
One of the court’s ugliest decisions, but is still technically good law. Slave owner wants his fugitive slave returned from Pennsylvania under the recent Fugitive Slave Act (different than Fugitive Slave Clause!)
· The “Fugitive Slave” Clause: No person held to service or labor in one state can escape to another and be discharged of service. Shall be delivered up on the claim of the original party.

· Can Congress legislate in the area of fugitive slaves?

· Justice Chase (dissent): No. This is a restriction on states, not a power over Congress or the Federal Gov’t.

· Sovereign authority of a free state does not extend to liberating slaves that have come from a slave state.

· Nothing in enumerated powers of Constitution allows Congress to legislate here.

· “Fugitive Slave Clause” is not an enumerated Congressional power.

· Justice Story (majority): The “Necessary and Proper” Clause applies to Fugitive Slave Clause even though it is not in enumerated powers. Fugitive Slave Act is thus legitimate.
· Why does he reach this conclusion despite his liberal history? 

· He felt the nation owed its existence to slavery, so it should be acknowledged.

· Provides broadest view of necessary and proper clause – Can apply to anything, anywhere in the Constitution.

· Silver lining – The Federal Gov’t cannot compel state officials to do its bidding 

· i.e. Can’t force PA officials to send slave back to Maryland.
· Takeaway: Necessary and Proper clause can provide authority to legislate about Constitutional provisions other than explicit delegations to federal gov’t.

· E.g. Art. 4 Fugitive Slave Clause

Commerce Clause

Art. I, Sec. 8: Congress shall have the power . . . to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.
Explicit limitation on Commerce Power: Sec. 9: The Migration or importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the year 1808.

Gibbons v. Ogden
Steamboat operator had a 30-year monopoly from NY State to run ferries between NY and NJ. Ogden buys NY rights for remainder of monopoly. Soon after, Gibbons seeks to compete based on federal coasting license.
· Broad definition of commerce: “More than buying and selling, or the interchange of commodities across state lines. It is intercourse, including navigation.”

· Broad scope of the commerce power: Acknowledge no limitations, other than are prescribed in the Con.

· Commerce Power does not reach: Commerce which is completely internal, between difference parts of the same state.

HYPO: Suppose Gibbons boat continued to Albany after stopping in NYC. Could NY prevent him from selling tickets from NJ to Albany via NYC?

· NO! It would still constitute interstate movement from NJ to NY.

· What about regulating Gibbons ability to pick up passengers in NYC and bring to Albany?

· Yes, NY could regulate that. It is purely intrastate then.
Class 6: Commerce Power Pt. 2
United States v. EC Knight (1895)
Sugar magnate controlled 98% of US sugar production. Can Congress regulate anti-competitive behavior?

· Broadly upheld Sherman Anti-Trust Act under Commerce Clause, but:

· Held: Commerce begins AFTER manufacturing; does not include it.

· This has never formally been overruled, but it has been narrowed so much since then that it essentially has not practical effect today.

Champion v. Ames (1903)

The “Lottery Case.” Can Congress enact a statute that bars the sale of state lottery tickets ACROSS state lines?

· 5-4 decision upheld federal statute.

· Commerce power had to be “plenary” – AKA broad and complete.

· Includes ability to prohibit commerce in specific lines, not just regulate.

· Relevant today in terms of interstate ban on Marijuana

Hammer v. Dagenhart
Stemmed from public awareness of overworked child laborers.

· Congress passed Keating-Owen Act in 1916 to regulate child labor. 

· Court’s definition of commerce: Intercourse + Traffic, but NOT manufacturing + mining.

· “Enclave Theory” – Activity that takes place in just one state cannot constitute commerce.

United States v. Darby (1941)

Marks a big shift in the court’s reasoning. Fair Labor Standards Act barred interstate shipment of lumber if workers paid below minimum wage or don’t meet wage/hour rules. Mandated extensive record keeping.
· Manufacture is not commerce, BUT power to regulate includes power to prohibit.
· Congress is free to exclude from the commerce articles whose use in the states for which they are destined it may conceive to be injurious to the public health, morals or welfare, even though the state has not sought to regulate their use. (Essentially overrules Hammer v. Dagenhart)
Wickard v. Filburn (1942)

Congress regulated agricultural production to control inflation. Filburn grows wheat to feed his own livestock and is adamant that none is going to interstate commerce. Is he subject to this Congressional act?

· SCOTUS: Authority to regulate commerce includes authority to regulate prices of goods in interstate commerce.

· AND local production/consumption of wheat affects interstate commerce.

Heart of Atlanta Motel v. US (1964)

Motel owner/racist lawyer refused to admit non-white motel guests, in violation of 1964 Civil Rights Act.

· Court: Upholds Act’s Constitutionality under Commerce Clause powers.

· Court’s holding re. Congressional authority to regulate commerce: Commerce NOT limited to commercial activity.

· Leisure travel qualifies

· Reaffirms that Congress can regulate intrastate commerce if it has a negative effect on commerce overall (Wickard)

Class 7: Commerce Clause Part III
Katzenback v. McClung (Ollie’s BBQ) (1964)

Barbecue restaurant refused to serve non-white people in dining room. It was a purely local restaurant.

· How does Congress justify a statute with the commerce clause here?

· Although the customer base was not from other states, a substantial proportion of the meat it sold came from other states. Another interstate “impact” case.

US v. Lopez (1995)

Congress passed a law banning guns from schools (Gun Free School Zones Act). Student in Texas who carries a gun challenges it.
· How does Congress try to justify the law?

· Gun violence in schools and its effect on children has a negative effect on commerce!

· Is there a need for federal legislation here?

· Maybe not – student was originally charged and convicted under a Texas state law. But the case was removed to federal court and he was sentenced to 6 months under the federal law…

· Majority: Congress went too far and this cannot be justified under the Commerce Clause.

· There is no “economic activity” involved.

· If “costs of crime” is a sufficient nexus, then Congress could regulate anything.

· If “educational impact” is a sufficient nexus, Congress could mandate curriculums.

· Statute is UNCONSTITUTIONAL!

3 Things the Court finds can be regulated under commerce power:

  (1) The use of the “channels” of interstate commerce (the way things move)

i.e., airports, highways, railroads, shipping lanes, interstate trucking, etc.

  (2) The “instrumentalities” of interstate commerce (persons/things moving)

i.e., people in cars, lottery ticket that can’t move, goods, etc. (can lump this and channels together in an answer)

  (3) Activities that “substantially affect” interstate commerce (i.e. Wickard)

This was argued in Lopez to no avail. SCOTUS clearly trying to limit this.

NFIB v. Sebelius (2012)

Did Congress have the authority to enforce the individual mandate under the ACA?
· Majority argument: Forcing Americans to engage in commerce goes beyond the authority to regulate under the commerce clause. 

· You can’t force people who do not want to engage in commercial activity to do so.

Commerce Takeaways: Power to “regulate” commerce (good law as of now)
· Commerce is “intercourse”; includes navigation (Gibbons) & leisure travel (Heart of ATL)
· Power limited only by other constitutional provisions (Gibbons)

· Can prohibit items from interstate movement (Ames/Darby/Filburn)

· Can exclude based on health, morals or welfare

· Minimum wage/working hour rules can be basis

· Tantamount to a “police power” (federal power outside of those enumerated)
· Congress can regulate: (Lopez)

· “Channels” of interstate commerce (way thins move: RR/Highways)

· “Instrumentalities” of interstate commerce (people/things moving)

· Intrastate activity having “substantial affect” on interstate commerce

· BUT: Regulated activity must be “economic” in nature (Lopez)

· Cannot compel engagement in commerce (Sibelius)

What about the Necessary and Proper clause?
· Congress likely does not need it in the Commerce arena. The Commerce Clause grants the power to “REGULATE” commerce, so that should entail the ability to pass laws. N&P Clause would be redundant.

· But you can always err on the side of safety and mention N&P clause.

· On the other hand, in order to pass a law regulating the mail, you need the Necessary and Proper clause to justify legislation.

· If Congress wants to pass mail crime legislation, you will need BOTH power to create post office AND N&P clause.
Class 8 (9/20/22): Power to Tax and Spend

SCOTUS in the news: Yeshiva LGBT Club case:
· NYC has a law against discrimination based on sexual orientation --  exceeds constitutional “floor”

· Can use the higher state standard as grounds for a lawsuit OR can argue that the higher standard violates the constitution

· Yeshiva claims that complying with the local rule is violates its constitutional rights

· How to get to SCOTUS from state court? Have a final state decision. Yeshiva did not do this – they skipped over appeals process and went straight SCOTUS. 4 justices allowed this, which is worrisome.

Commerce Power Hypos:

1. May Congress create a federal CoA allowing female victims of violent crime to sue for damages in federal courts?

a. Nothing in the Constitution creates provisions for legislation on the basis of sex. Would have to base it on the commerce clause. Is that possible?

b. Could argue that domestic violence interferes with ability to do job or work effectively under “substantial effects” on interstate commerce.

c. In real case: US v. Morrison (2000) – SCOTUS finds law unconstitutional (a la Lopez). Must be “economic in nature.”

2. Can Congress pass a law regulating who can fly on commercial aircraft? Or wear face masks?

a. Yes! The No Fly List is exactly that. This is a classic “channel of commerce.”

3. Congress passes statute making it a federal crime to damage or destroy an aircraft. Can it be applied to:

a. Virgin Atlantic flying to/from US?

i. To fully understand, you would need to apply International Law.

ii. But under the Constitution, it seems to be easy – classic “foreign commerce,” which is covered under the Commerce Clause. But in reality it’s more complicated…

b. Alaska Airlines flight?

i. Yes. Qualifies as interstate commerce b/c most flights are domestic.

ii. How to answer on exam: In this case, add necessary and proper clause because Congress is criminalizing the conduct instead of just “regulating” it.

c. LAX to Mammoth airline?

i. Argument for No --  This is clear instrastate activity.

ii. Argument for yes – Many passengers may have originated elsewhere (Kansas) and transferred onto this plane at LAX, making it part of an interstate activity.

d. Hang gliders?

i. Most likely no. Could make a strained argument that tourists come just for this activity, but all signs point to no.

4. Can Congress lawfully regulate intrastate commuter railroads?

a. Likely yes (they do in reality) – Commuter trains can clog up or damage the tracks used for interstate commerce. i.e. Amtrak and Coastal Cruiser use same tracks in CA.

Tax and Spend Power: Art. 1 Sec. 8: “Congress shall have the power to lay and collect taxes, duties, imposts, and excises (tax), to pay the debts and provide for the common defense and general welfare of the United States (spend); but all Duties, Imposts, and Excises shall be uniform throughout the United States.
Key Questions to ask:

1. For what purposes can Congress tax and spend?

2. Limits on “conditional” spending? Dole
3. “Tax” v. “Penalty” (ACA Case)

a. Power to tax is broader than power to impose penalties

Customs Duties – To “protect each country’s economy, residents, jobs, environment, etc. by controlling the flow of goods, especially restrictive and prohibited goods, into and out of the country.
· Now mostly used for policy reasons to protect domestic product or punish importation.

· Tariffs – Same thing. Congress has granted President authority to impose certain tariffs if desired, but ONLY because Congress has allowed it.

US v. Butler (1936)

Challenge to Agricultural Adjustment Act of 1933 (New Deal act) which taxed processors of farm products.

· One of the last major cases in which SCOTUS struck down New Deal legislation.

· BUT majority opinion upheld Congressional power to tax as long as the tax serves the “general welfare of the United States.”

· Even broader than Congress’s enumerated powers, which have greater restrictions.

· After this case, the court constitution changed and it went on to uphold programs like unemployment, social security, and Hatch Act (barring political participation by gov’t employees, including state employees if federal gov’t provides funding for them)

South Dakota v. Dole (1987)
Congress withholds federal highway funds from SD because it won’t raise drinking age to 21.

· Penalty: Losing 5% of federal highway funding. 

· South Dakota: This is a penalty, not a tax! Can’t hold funding hostage in order to coerce action.

· Why not use the commerce clause to ban traveling across state lines to consume alcohol?

· Because the 21st Amendment grants power to control drinking age to the States.

· 21st Amendment:

· Section 1: Repeals 18th Amendment.

· Section 2: Bans transportation or importation of liquor into any State.

· This has been interpreted to give regulatory power to the States, even though it doesn’t clearly saw so.

· Federal Government’s Goal: Compel a state to take an action that the federal gov’t is not authorized to regulate by using tax as an incentive.

· Limits of the Spending Power:

1. Must be in pursuit of “general welfare”

2. Conditions must be “unambiguous” (States must be adequately informed and understand what Congress is really asking for)

3. Must be “related to federal interest” in the program (drunk driving directly affects federal highway program)

4. Can’t violate other Con. provisions
5. Can’t be too coercive (here, 5% cut is totally reasonable)
NFIB v. Sebelius (2012)

Second component of ACA Constitutionality – is the mandated Medicaid expansion constitutional?

· Con Issue: Does Congress have authority to mandate this expansion?
· Court: No! States would lose 100% of Medicaid funds. Pressure turns into compulsion then.
· For exam: we don’t know where the line is between 5% and 100%. Argue based on these signposts!
Spending Takeaways:
· Identified limits on the Spending Power:

· Must be in support of the “general welfare”

· Congress gets “substantial deference”

· Any conditions must be unambiguous
· Must be related to federal interest in national projects or programs

· Room to argue here. Is drunk driving really related to highways? Debatable…
· Must not violate other Constitutional provisions
· Cannot be so coercive that “pressure turns into compulsion”

Class 9 (9/22/22): Foreign Affairs/Tax and Spending Cont’d
NFIB v. Sibelius (2012)

Part 2: Is the tax penalty constitutional? Majority rejected legitimacy of this under the Commerce Power.

· Commerce Power can be used to regulate commerce, but not compel commerce/action.
· Court owes a duty to other branches to uphold constitutionality of another branch’s actions where possible, so it must entertain another constitutional avenue if one exists: The Tax Power!
· If there are two possible justifications and one is Constitution, it MUST be considered.

· Roberts decides to frame this as a “tax” rather than a “penalty” even though Congress called it a penalty.

· How to distinguish a “tax” from a “penalty:

· Penalty

· Higher burden – More painful repercussions

· Wrongdoing/Scienter – Person must have some intent in order to penalized

· Agent – Who is collecting the money? If a regulatory power is, then it is more likely a penalty. 

· Tax:

· Lesser burden – Intended to raise revenue and subtly coerce, not force

· Neutral judgment – Choice to get insurance or pay fee. No big deal either way.
· Agent – IRS collects the money (generally)

· Severability – Can the court strike part of a law and keep the rest intact?

· Here, the statute itself said that all parts should be severable if need be.

Taxation Takeaways:
· (Federal) taxes must be uniform throughout the United States

· State taxes may vary, however.

· Taxes can have a regulatory purpose
· Not limited to scope of other enumerated powers – Congress being unable to mandate insurance under Commerce Power does not preclude incentivizing it through taxes

· Congress can tax things it can’t regulate (you have the right to smoke, but will pay a tax)
· Can tax inactivity

· Validity not dependent on nomenclature – doesn’t matter if you call it a “Tax” or not.
· “Tax” invalid if actually a penalty. Indications include:

· Based on “wrongfulness” of conduct

· “Knowing” conduct taxed/“innocent” not

· $$ Magnitude – The more the fee, the more likely it is a penalty

· Who it is paid to – IRS? Regulatory agency?

· Direct regulation = Enumerated powers

· Incentivize behavior = Tax & Spend Power

· On exam: Is Congress trying to regulate or incentivize?  That will determine if an enumerated power is needed.

California v. Texas (2021)
ACA case decided in 2021 by 7-2 vote. Trump tax law reduced “tax” to zero in 2017. Texas asserts individual mandate is not valid.

· SCOTUS dismissed – Lack of standing! 0 tax = 0 injury!

Article II: Section 2: “[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur . . .”

· BUT, can the President enter a treaty unilaterally and make it enforceable?

Article IV Supremacy Clause: The Constitution, and the Laws of the US, and all Treaties shall be the supreme Law of the Land . . . any Thing in the Constitution or Laws of any State notwithstanding.
Missouri v. Holland (still good law)
Migratory birds were threatened with extinction because they were so widely hunted for food and plumage.

· Congress passed Lacey Act in 1900 banning interstate traffic in illegally hunted birds.

· “Legality” determined by state game laws. Only regulating movement.

· But how to enforce? Practically, it would be impossible for federal gov’t to determine if ducks were killed illegally or not.

· 1913 Weeks-McLean act passed to stop migratory bird hunting. District courts strike it down b/c federal gov’t has no power under Constitution to regulate hunting. Wild animals owned by state gov’t.

· US/UK migratory bird treaty ratified in 1916 (Canada was under British dominion)
· Congress passed implementing law in 1918 to comply with treaty. 

· Missouri challenges enforcement as unconstitutional.

· 10th Amendment: Powers not delegated to the federal gov’t are reserved by the states.

· Holmes: Upholds statute! Treaty + Necessary & Proper Clause = Valid Federal Statute
· Today: Use and sale of migratory birds seems to make the Commerce Clause applicable. At the time, “substantially affect” decisions r.e. Commerce didn’t exist yet. 
· Limits on treaty power? Laws passed to conform must be Constitutional (i.e. can’t offend 1st Amendment)
Missouri v. Holland takeaways:
· The holding is commonly understood:

· (1) US gov’t has sovereign authority to make treaties equal to that of all other nations

· Not limited to specific grants of federal power enumerated in the Constitution

· (2) Congress may enact legislation “necessary and proper” to implement treaty terms

· (3) Constitutional Rights can constrain exercise.

HYPO:

Could Congress pass law barring states’ death penalty use?

· Nothing in the Constitution seems to give the federal gov’t this power.

Could US ratify treaty banning death penalty and Congress then implement by statute?

· Under Missouri logic, it seems so. But today, the commerce power is enough justification.

When are treaties enforceable?
· Marshall in Foster v. Neilson: Treaties can be self-executing or not.
· Not self-executing = requires congress to pass a statute to implement terms

· Self-executing = Effective upon ratification

· How do you know if it self-executing or not? Sue and find out! Courts are the final arbiter of this.

Whitney v. Robertson (1888)

Treaty and statute conflict regarding sugar exports.

· Holding: Constitutionally, treaties and statutes on the same footing
· Courts should construe so as to give effect to both

· If possible, without violating language of either

· If not possible, “the one last in date will control the other

· Caveat: Provided it is self-executing! Otherwise, legislative action may be required first.

Goldwater v. Carter (1979)

· Carter announced termination of Taiwan defense treaty in conjunction with PRC recognition

· 8 Senator and Congressmen sue

· District court: 2/3 of senate had to consent to termination

· DC circuit: Reversed

· SCOTUS: dismissed case – Senate and Congress had not even tried voting yet. Try that first.
Hypo: Treaty says “no importing widgets.” US producer claims his business is hurt by cheap imported widgets.

· Can lawyer sue to make importer stop?

· Depends – is the treaty self-executing?
· If so, you can likely prevail!

· If it’s not self-executing – has Congress passed a statute?

· If so, you can likely prevail!

· What if it is NOT self-executing and Congress has NOT passed a statute?

· Unlikely to prevail…

Medellin v. Texas (2008)
Immigrant on death row in Texas claims the right to notify Mexican consulate was not given when he was arrested and tried, in violation of the Vienna Convention on Consular Relations. Was his conviction unconstitutional?

· US frequently violates this treaty. In this case, 51 Mexicans were on death row in Texas and had not been informed of this right.
· Most states: If you do not raise a defense at trial, you lose it. Here, it was procedurally defaulted.
· Here: SCOTUS will not compel Texas to honor international court decision.

· Can’t convert a non-self-executing treaty into a self-executing one (so Bush’s argument fails)

· Executive treaty power doesn’t extend that far.

· Could Congress have made a decision binding by passing legislation?

· Yes—through Missouri v. Holland Treaty Power! But they did not here…

Executive Agreements
· Article II Treaty Agreements – Full treaty that has gone through Senate approval
· Made pursuant to Senate-approved treaty provision. Highest ebb of power.
· Congressional-Executive Agreement

· Made pursuant to ex-ante authority in statute (authorizes President to act unilaterally); OR

· Legislatively endorsed ex-post by both houses

· Sole-Executive Agreement
· No specific congressional authorization or subsequent approval

· Least effective approach and don’t often withstand domestic challenges.

· Unless it falls under President’s Constitutional power (i.e. recognizing ambassadors, Commander-in-Chief duties, etc.)
Class 11: More Treaties & Executive Powers
Treaty Takeaways
· “Self-Executing” treaty effective upon ratification

· “Non-self-executing” treaty requires implementing legislation to be enforceable by courts

· If a treaty and statute conflict, “last in time” prevails (treaty must be “self-executing” to override statute)

· Generally, now assumed President can withdraw US from treaties (no case has reached merits)
· Executive agreements legally equivalent to treaties

· Binding on US international law (Garamendi)

· Preempt conflicting state law (Garamendi)
Am. Ins. Assoc. v. Garamendi (2003)

CA attempts to redress historical wrongs by confronting Jewish insurance policies paid to Nazis during WWII.
· Issue: Want records from insurance companies showing what money was paid.
· Separation of Powers issue: Historically, states have had authority to regulate insurance industry. BUT the federal gov’t entered an agreement capping amount that Germany would owe after war.
· Who should decide whether Germany is liable for money collected?

· The agreement with Germany was not a “treaty,” however. It was an executive agreement that was not approved by the Senate. 

· Question: Does this then qualify as a “Treaty” under the Supremacy Clause?

· Outcome: for purposes of Supremacy Clause, an “Executive Agreement” IS a treaty and preempts state law.

· Executive Power includes foreign affairs

· “Executive Agreement” preempts state law
· If the legislature does not like agreement, it can pass a statute that would then override the agreement “in time”
Medellin v. Texas Part II

Why does Bush think he can order Texas to comply with the ICJ’s Avena decision?

· Bush’s argument: Derived authority from US treaties

· President has inherent “foreign affairs” authority

· Court: President cannot convert a non-self-executing treaty into a self-executing one.

· Exception: claim settlements. This is not a claim settlement, so does not apply.
War Powers:
· President:

· Art. II, § 2: Commander in Chief of the Army and Navy, when called into the actual Service of US.

· Congress: Art. I, § 8: Congress shall have power to:
· Declare War, grant letters of Marque and Reprisal, and make rules r.e. Captures on Land and Sea

· Raise and support Armies [must re-affirm every 2 years]

· Provide and maintain a Navy [NO 2 year limit; considered less dangerous/more time consuming]
· To make rules for the gov’t and regulation of the land and naval forces

· Call forth Militia or allow President to do so

Legal Authority for Korean War
· UN Security Council allows calls for use of force and “on-call” force agreements.
· UN Participation Act requires Congressional approval before sending troops

· Truman ignored second step and sent troops based on Security Council authority

· NO congressional authorization, but little opposition materialized

Youngstown Sheet & Tube Co. (1952) 
US steelworkers announce strike as Korean War is ongoing. Truman orders Commerce Secretary to seize mills and order executives to keep mills operating.
· President’s claim of authority: Commander-in-Chief role & Executive Power. Could add N&P Clause. 

· How could Congress authorize the steel mills seizure?

· Power to Raise & Support an Army + Necessary & Proper Clause
· Could argue Commerce Clause because of interstate nature of steel industry

· Takings Clause, but compensation would be required

· SCOTUS: President does NOT have authority to seize mills here.
· Jackson’s Concurrence: Often cited when discussing this case. 3 Classifications of Authority:

· (1) President acting pursuant to Congressional authority – strong presumption of legitimacy (Article I + II authorities)

· (2) President acting when Congress is silent – Only Art. II authority. Authority less strong.
· (3) President acts contrary to Congress – “Lowest ebb” of authority (Art. II – Art. I)

· Here, Jackson placed Truman in Category 3: No Congressional authorization

· He is Commander-in-Chief if Army and Navy, but not US inhabitants.

Zivotofsky v. Kerry (2015)

US Citizen from Jerusalem wants “Israel” listed as place of birth on passport, despite 2002 statute calling for listing “Jerusalem, Israel.” Executive did not recognize Israeli sovereignty, however, and prefers just “Jerusalem.”
· US citizen wants “Jerusalem, Israel” listed on passport. Who wins: legislature or president?

· Is this an exercise of congressional passport power or is this an interference with presidential authority?

· Arguments for Congressional authority:

· Foreign commerce clause – People need passports to travel and conduct business. Even leisure travel constitutes commerce under Heart of ATL. + N&P Clause
· Naturalization Clause – Control how people become citizen of US. Passports are often used to prove citizenship status (unless US birth certificate is available).

· Arguments for executive authority:

· Power to receive ambassadors – creates an implicit recognition of foreign nations.
· Youngstown Authority Zone: 3, but President wins regardless!
· Court: President wins! Executive recognition “disables” congressional power here.

· Today: Passport would say “Jerusalem, Israel” because that’s what Trump decided.
Class 12: Separation of Powers Pt. 2

Administrative Law
· Congress authorizes the Executive Branch to make rules, but only if the authority to do so has been granted by Congress.

· Notification: Rules must be published every day in the Federal Register
· 1946 Administrative Procedure Act – Sets up rules for challenging admin laws
· JW Hampton Jr. v. US: Congress can delegate legislative power to federal agencies as long as the exercise conforms to an “intelligible principle” of action authorized by Congress.
· i.e., Congress can delegate authority to EPA to make rules intended to “reduced greenhouse gas emissions.” Same with ability to designate National Monuments, granted by Congress.
· Skidmore: The more detailed and researched a rule is, the more likely it will be given deference.

· Chevron: If the statute that grants rulemaking authority is unclear, agency is given deference for determining its meaning.

· Congress enacts statute authorizing executive branch agency to make rules and adjudicate issues
· Rules then have force as federal law

Admin Law Takeaways:
· Congress cannot delegate “legislative” authority

· Called “non-delegation doctrine

· Valid rulemaking requires:
· Statutory authority providing “intelligible principle”

· Administrative Procedure Act (APA) compliance

· Typically requires “notice and comment” 

· Proposed/new rules published daily in Federal Register
· Final rules incorporated in Code of Federal Regulations (CFR)
· Not “arbitrary, capricious, or abuse of discretion”

· Agency determinations get judicial deference:

· IF thorough investigation, well-reasoned, persuasive (Skidmore)

· Permissible construction of unclear statute (Chevron)

INS v. Chadah (1983)

Chadah’s personnel situation is difficult. He was legally stateless at time of litigation. He had overstayed his US visa, but had nowhere else to go. INS was sympathetic and let him stay. Can the legislature veto?
· Takeaways: Congress has sole legislative power BUT legislation requires:
· Bicameralism: both houses must act and pass same language in bill

· Presentment: Bill must be given to President for signature or veto

· Today: bills are so broad and complex that presidents will sign with the caveat that certain objectional provisions will be interpreted a certain way
· Argument for legislative veto: Constitutional provisions allow rejection by both houses. History has always allowed it.
· Court: UNCLEAR. SEE CASE. I believe the legislative veto is no longer allowed, so laws can remain on books but courts will not honor them if a valid agency rule overrides it.
Takeaway: Bicameralism Exceptions
· Impeachment – house

· Impeachment Trial – Senate

· Treaty “advise and consent” – Senate (2/3 majority required to send to President)
· Appointments – Senate (simple majority)
Class 13: Separation of Powers (10.6.22)
Clinton v. NY (1998)
Line-Item Veto Act passed in 1996, allowing President to unilaterally veto items from bills. Congressmen challenge.
· Raines v. Byrd (1997) – Reaches Supreme Court

· SCOTUS: Rejects legislative standing to challenge legislation legitimacy.
· Exception: Legislation that they voted on is deprived of all meaning.

· i.e. Congress enacts statute and president ignores it, depriving their vote of meaning.

· Key difference between “veto” and “line item veto”

· Veto (return) takes place BEFORE law enacted

· Line Item Veto: Rewrites actual existing law.

· Held to violate “presentment clause” (very narrowly)
· Congress “makes” laws

· President “executes” laws – cannot change the law he is presented with

· Can the President veto state law? Or can only governors do so?

· No! This only affects Congressional law making. States may create their own veto procedures. 

· Many states do allow line item vetos.

Executive Privilege
United States v. Nixon
Fight over Watergate tapes during investigation. Article II Executive Privilege vs. Article III Need for Evidence.
· Legal basis for “Executive Privilege”:

· Implied by “separation of powers” + practical need for confidential discussions. Not in Con.
· SCOTUS: “Integrity of the judicial system” requires disclosure. No one is above the law!

· BUT: Must be a “demonstrated, specific need” for the evidence. No fishing trips.

Trump v. Vance (2020)

Trump claims privilege in State court probe into his finances. Fighting release of accounting record from Mazars.

· Difference: State subpoena rather than federal, as in Nixon
· Seeking personal information, not related to official conduct

· Only issue here: Effect on President’s time/credibility, interference with duties, and stigma.
· ONLY enjoys immunity from suit for official actions as President
· Interference with duties:
· Precedent: Clinton v. Jones: SCOTUS rejected similar suit from Clinton challenging Paula Jones suit. No dice…
· Prosecution only allowed after term of office (Trump concedes this)

· Stigma of subpoena:
· Solicitor general disagrees. It is the duty of all citizens to provide evidence.

· Target of harassment:
· Grand jury prohibited from fishing expeditions and courts have confidence in our legal system.
· Heightened Need showing required?
· Here, no because it is private papers. Need only meet typical burden.

Executive Privilege takeaways:

· Public (“official”) papers and records of presidential discussion subject to claim of Exec Privilege

· President does not have “Sovereign immunity” of monarchs

· Cannot be sued for “official” acts, but not immune from other civil suits while in office

· May be compelled to comply with state and federal subpoenas 

· May only be criminally prosecuted AFTER term ends
· Can only be required to produce official papers if “demonstrated, specific need”

· Private papers subject to regular rules (not heightened) (Trump v. Vance)
Appointment Power:
Morrison v. Olson (1988)
Case is about legality of special prosecutor statute. All but Scalia agree that Special Prosecutors are beneficial.

· Scalia: Believes in “Unitary Executive Theory”: President should have complete freedom to do his job.

· Case boils down to an Appointment Clause argument (Article II)

· President shall nominate judges, ambassadors, and Principal Officers
· Inferior Officers may be appointed by Exec Dept heads or judiciary, if authorized by Congress.

· Criteria Court uses to distinguish “inferior” from “principal” officers:

· Subordination to AG

· Limited jurisdiction

· Limited duration of office

Appointment Takeaways:
· President appoints principal officer ( Senate confirms

· Inferior officers may follow same procedure OR:

· May be vested in President/Heads of Departments/Courts alone (if Congress allows)
· Congress can NOT appoint Executive officials.

· Officers of United States is someone who wields “significant authority”

· Employees lack significant authority/implement policy only

· Distinguishing Principal from Inferior officers:

· Nature and extent of duties including policymaking

· Who they answer to

· Tenure of position

· 4 Levels of the Executive Branch:

1. President

2. Principal Officers (No bright-line rule determining principal v. inferior)
3. Inferior Officers

4. Employees

Constitutional Interpretation:
· Originalism (Scalia): Constitutional meaning fixed at ratification. Can only update with amendments.
· Meaning established by “original public meaning”

· Living Constitution: Text + precedents + more consequentialist considerations

M’Culloch v. Maryland Part. II: Can Maryland tax the Second Bank of the United States? 
1. Tax power is concurrent

2. Limits are essentially political – those imposing the taxes answer to constituents in elections
3. “Power to tax involves the power to destroy” – Taxes can be so onerous that they interfere with gov’t goal
4. Federal supremacy could be defeated if states could tax its activities into nonexistence

· Ultimately, Marshall seems to be taking a structuralist approach.
Takeaways: Limits on State Taxation (under Supremacy Clause)
· M’Culloch v. Maryland held that states could not tax federal government institutions (Bank of US)

· “The power to tax is the power to destroy”

· Applies to legal burden of tax – tax is permissible as long as the tax burden does not ultimately fall on the federal government 
· Burden is generally on individuals to pay taxes.

· Does not prohibit non-discriminatory taxes ultimately paid with federal funds

· Taxes on government employees/retirees – states can tax gov’t or social security income

· Taxes on government contractors – CA can tax Northrup Grumman employees

Supremacy Clause: Preemption
Arizona v. United States (2012)

Arizona law (SB 1070) addressed illegal immigration, affecting the Federal government’s immigration policies.

· §3 made failure to comply with federal alien registration rules a STATE crime (FIELD preemption)
· §5 made it a misdemeanor for illegal immigrants to apply for work in AZ (OBSTACLE)
· §6 permits warrantless arrest of individuals believed to have committed a “removable offense” (OBSTACLE)
· §2B requires police to verify detainees immigration status with federal gov’t (allowed b/c it mirrors federal policy anyway)
· Statute is at issue here, but this also applies to treaties or executive agreements.

· Takeaway:  Four Forms of Pre-emption (vs. 2 in Garamendi):

a. Express preemption – Congress enacts legislation barring state action 

i. Clearest form of preemption. Exam fact pattern would have to say explicitly that Congressional statute barred state preemption.

ii. Classic Supremacy Clause argument

b. Field preemption – Entire domain belongs to Federal Gov’t (i.e., immigration & naturalization)

i. State action with more than “incidental effect” on federal policy barred

ii. Structural argument

c. Conflict preemption – Federal approach prevails if actual conflict 

i. Need an actual, existing conflict. Easy to identify if it exists.
ii. Can’t possibly comply with both federal & state rules

iii. Supremacy Clause argument – Federal gov’t say A, State says B, A wins!

d. Obstacle preemption – State action constitutes an obstacle to achieving federal aims

i. This is the murkiest. Reasonable minds can certainly differ when determining whether an obstacle exists and is generally a fact question.
ii. Mix of Supremacy Clause and Structural argument, depending on facts etc.

iii. EXAM TIP: Good place to craft an argument if other two fail!!!!

Takeaway:
[image: image1.png]Does statutory language* indicate preemption?

*Can also be treaty or executive agreement text





Class 15 (10/18): Federalism Constraints: 10th & 11th Amendments
The 10th Amendment: The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
· If looking for Federal authority: see if the power is enumerated in the Constitution

· If looking for State authority: See if there are any limits on Congressional action in Constitution

· Realistically, the 10th Amendment doesn’t really add anything to Congressional power. It is a truism.
New York v. US (1992)

Fed radioactive waste statute mandated: (1) states must provide disposal facilities, OR (2) take title to waste generated in state. NY agrees that fed gov’t could regulate nuclear waste, but objected to the take title provision.

· How could Congress justify regulating nuclear waste:
· Could argue commerce clause authority to prohibit items from movement in interstate commerce

· Could also argue authority to regulate activity having substantial effect on interstate commerce

· And/or N&P clause (N&P never stands alone! Need to identify what it is enabling in MC Qs.)

· How would state “take title?” This would require the state to pass a law clarifying how this is done.

· New York: Requiring a state to do this violated the 10th Amendment.

· SCOTUS: Courts CANNOT enact a law that forces state legislatures to do something. 
· Cannot “commandeer” state legislatures.
· This is an example of NECESSARY but NOT PROPER Congressional action.
Printz v. United States 

Brady Act required background checks for gun buyers and established a national database for dealer use.
· SCOTUS: Congress cannot pass law mandating state/local officials do something on behalf of the Fed gov’t

· Congress can’t commandeer state executive officials.

Tenth Amendment Analysis
· The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
· (1) Does Constitution grant power to Congress?

· If YES, federal gov’t can exercise

· (2) Does Constitution prohibit state from acting?

· If NO, state gov’t can exercise

· Note: This is true even without the 10th Amendment.

· Note: Prohibition of state action may be implied (not limited to the contents of Art. I, Sec. X)

· E.g., the “Dormant Commerce Clause”

· (This is not a takeaway slide, but is a handy reference.)
The 11th Amendment: The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the US by Citizens of another State, or by Citizens or Subject of any Foreign State.

· Very narrowly drafted to address issue from Chisholm.  Individuals cannot sue states in federal court!

Hans v. Louisiana (1890)

Louisiana failed to pay interest on bonds. Bondholding citizen sued LA in federal court asserting violation of Art. I “contracts clause.”
· SCOTUS: Unanimously rejected Hans’ claim.

· Holding: 11th Amendment NOT to be read literally. It stands for the much broader concept that states have sovereign immunity and cannot be sued by residents of ANY state.

· Takeaway: Individuals cannot sue own state without its consent (this is not clear from 11th Am. text)
Seminole Tribe v. Florida 

Congress allowed tribes to sue states in federal court for violations of Indian Gaming Act Regulatory Act.

· SCOTUS: This violates state sovereign immunity. Endorsed Hans’ reading of 11th Amendment.

· Commerce Power did NOT justify overriding this sovereignty.

· Takeaway: States generally immune form suit by private parties in federal court absent State’s consent.

Alden v. Maine
Federal statute allowed states to be sued in their own (state) courts for specific labor law violations.

· Court expands Seminole Tribe
· Extends 11th Amendment state sovereign immunity to state courts.

· Glazier POV: This seems to complete the trilogy of “anti-commandeering” – Can’t commandeer state EXECUTIVE, LEGISLATURES, or COURTS!

· Takeaway: Congressional authority to abrogate state sovereign immunity limited to 14th Amendment.

SO, how can you sue a state for Constitutional violations without consent?

· Federal Government can sue on individual’s behalf; OR
· Sue state officials instead of the state itself (only states can violate constitutional rights, so it’s complex)
Exceptions to State Immunity
1. Suits by the United States
2. Suits by another state (SCOTUS original jurisdiction!)

3. Bankruptcy proceedings

4. SCOTUS review of state court decisions

5. Suit against named state in both personal and official capacity (Ex parte Young)

6. Suits against political subdivisions (i.e., cities, municipalities)

7. Congressional abrogation (require clear statement & 14th Amendment basis)

Class 16: Dormant Commerce Clause (10.20.22)
Commerce Clause is in Art. I, § 8. Limitations on States is in § 10. Even though the commerce clause is not in the limitations section structurally, it acts as a limitation on state powers.

Buck v. Kuykendoll (1925)

Buck wanted to run a bus line between OR and WA. OR say sure! WA has discretion to allow public transportation based on necessity and appropriateness. Denied certificate based on “public convenience and necessity.”

· Problem: WA basically protects its own companies by denying based on availability of WA companies. 

· Effectively anti-competitive.

· Court strikes down WA law: Commerce clause bars state “regulation of interstate commerce”

· Commerce Clause acts as if it is in both Sections 8 and 10.

· Highway safety regulation permissible if “indirect burden” on commerce is not “unreasonable.”

· But: Economic protectionism is prohibited.
Southern Pacific Co. v. Arizona (1945)

Arizona law limited train length in state to 14 cars for passenger trains and 70 cars for freight trains.

· AZ justification: Police power and safety. Shorter trains are safer b/c of coupler slack differences.

· Balance of federal and state equities:

· “Serious burden” on interstate commerce

· Safety impact negligible/non-existent

· Holdings:

· Only Congress can establish commerce regulation/policy
· State safety regulations must be “plainly essential”

Hunt v. WA State Apple Ad. Comm’n (1977)

Apple grower association in WA challenges NC law that would require them to re-label all apple crates in NC.

· Standing Issue: Could WA commission bring this suit? They don’t actually produce or sell apples…

· “Association” can bring suit if:

· (1) Members would have standing in own right (individual growers/sellers)

· (2) Issue is germane to organization’s purpose (related to purpose)

· (3) Claim/relief does not require individual member participation

· i.e., can’t ask for damages ($$$) because would need individual injury. An injunction, however, impacts all members equally.

· “Indicia” of membership:

· Vote for officers

· Eligible to serve in body

· Finance activities

· State role doesn’t matter, even though it was chartered by WA state gov’t (like bar associations)
· What is NC regulating? INSTRUMENTALITIES

· What alternatives might NC have employed? 

· Require federal grade on all cartons along with any other state grades; OR

· Could restrict state grades that are “inferior” to federal grades.

· Court establishes:

· State has burden of showing laws discriminating against interstate commerce:

· Provide legitimate local benefit; AND

· No less discriminatory means available

· Benefit must be valid exercise of police power
· Economic protectionism impermissible

Prudential Standing Takeaways: (add to previous version)
· Party may generally only assert own rights

· Limits “third party” standing

· Recognized exceptions:

· Where third party unlikely to be able to sue

· Close relationship between P and TP

· Overbreadth Doctrine (1st Amendment)

· Narrow establishment clause exception to bar against taxpayer standing

· Statutory suits limited to “zone of interest”
· Associations can seek injunctions/declaratory judgments on behalf of members.
Dormant Commerce Clause “Rules” (so far…)
· States may not: be RUDE

· Regulate out of state activity/transactions

· Unduly burden interstate commerce

· Directly regulate interstate commerce

· Engage in economic protectionism

· Discrimination against non-residents/commerce not justified by legitimate police powers concerns (health/safety/welfare)
· States may:

· Exercise traditional police powers if no undue burden on commerce or non-residents.

· Act as “private” market participant
· Tax

· **VERY IMPORTANT NOTE**: If state chooses to regulate, it must do so in the least burdensome way to achieve its stated goal. Cannot “unduly burden” interstate commerce!
SEE SLIDES FOR SAMPLE MC QUESTIONS
Class 17: Dormant Commerce Clause Cont’d – Market Participant Exception
Constitution: “Privileges & Immunities Clause”
14th Amendment: “Privileges OR Immunities”

Courts treat both differently, so beware!

Market Participant Exception
Hughes v. Alexandria Scrap (1976)

Maryland purchased junk cars for scrapping. Paid “bounty” for those with Maryland plates. 
· Required out of state processors to show MD title. Can Maryland discriminate this way?

· Court: Yes. Upheld discrimination because state was participating in market, not regulating it.
Reeves v. Stake (1980)

South Dakota built cement plant due to shortages in state. State hampered by lack of private plant in state to provide reasonably priced cement.

· Court: Again, upholds action by a market participant, despite the protectionist undertones.
· Only allowed because SD owned and operated the plant. Not regulating private owners.

White v. Massachusetts Council of Const. (1983)

Boston mayor ordered 50% of workers on city construction projects be city residents.

· SCOTUS: Again, upheld action by market participant because workers effectively “working for the city.”

South-Central Timber Development (1984)

Alaska selling timber from state land. Contract required in-state processing before export.

· SCOTUS take different tack this time:

· Potential differences here:

· Federal Law – Congress has authority to regulate interstate commerce. If it wants to, Congress can delegate some of that authority to the states. They could grant AK power.
· Foreign v. Domestic Commerce – Some buyers wanted to put these logs into foreign commerce. This places this commerce directly under exclusive purview of federal gov’t.
· Downstream Regulation – Can pick and choose buyers, but can’t dictate what buyers do with the product (e.g., SD didn’t demand that cement buyers use it for state projects)
· Holding:
· Post-sale use restrictions inconsistent with market participation.

· Can only burden commerce in market that the state is actually participating in

· Reconfirms that State protectionist regulations are barred.

· Foreign commerce restrictions get more scrutiny

· Overall: Good topic for exam question because lots of gray area.

Privileges & Immunities Clause: United Bldg. & Constr. Trades Council (1984)
Camden, NJ ordinance required 40% of employees on city construction projects be city residents. 
· This time lawyers challenged it as a violation of the Privileges and Immunities Clause rather than DCC.

· SCOTUS: Overturns regulation! Residents of all states enjoy privileges and immunities of any one state.
· Holdings:
· Market participation doctrine lets states avoid Commerce Clause constraints; NOT P&I Clause
· P&I does not extend to state’s own resident. Only OOS people in that state.

· Action by municipalities are State actions.

· P&I allows discrimination IF state has a “substantial reason” for disparate treatment

· Those being discriminated against must be “source of evil” that gov’t is addressing.

Art. IV Privileges and Immunities Clause
Section II: The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States. (NOTE: Not the same as 14th Amendment P or I clause.)
· Protects limited set of “fundamental” rights belonging to HUMAN (not corp.) citizens of states:

· Right to travel/pass through state

· Right to reside in state

· Right to do business/work in state

· Right to buy/hold/sell property
· Equal treatment in taxation
· Right to seek medical treatment in state

· Art. IV P&I Analysis:
· (1) Is a “fundamental” right/privilege at issue? (from above list)

· (2) Is the discrimination covered by the Clause? (i.e., directed at non-residents)

· Residents of Woodbury, NJ cannot use P&I clause to challenge Camden restriction.

· (3) Does the state have a “substantial reason” justifying the discrimination?

· i.e., are non-residents “source of evil” causing harm in state?

Why can state universities charge more for out of state students?

· Could argue state is a market participant and is free to choose rates as it pleases.

· But what about P&I?!? Right to education is not a fundamental right as outlined above.

· Another example: Hawaii allowed to give discounts to HI residents. Private parties are free to discriminate (exceptions: 21st A ban on liquor trafficking and 13th A bar on slavery)

Requirements for Taxing Commerce
1. Activity has substantial nexus to taxing state

2. Tax is fairly apportioned
a. E.g., Cannot impose a high tax on trucks that pass through occasionally.

3. Tax is non-discriminatory to interstate/foreign commerce

4. Fairly related to services provided by the state

a. E.g., Can’t tax truck traffic for school expenses
Taxation of Commerce Example:
Can Montana impose taxes on a truck with Minnesota plates?

1. Substantial nexus?
a. Sure, many trucks leaving Minn pass through Montana. Lots of wear and tear.

2. Fairly apportioned?

a. Depends how much the tax is.

3. Non-discriminatory?

a. Seems like it.

4. Related to services provided?

a. Tax income would have to relate to freeways etc.

Hypo
Texas is concerned about econ impact of energy prices on state growth and employment. It wants to bar out of state shipment of oil produced in Texas. Is there a practical way to achieve this goal?

· MC slide! Best answer: It could produce oil itself (own production by tapping into TX-owned fields) and sell to companies which are only engaged in the sale of oil in Texas.
DORMANT COMMERCE CLAUSE FLOWCHART! NOTE: Do not need to ask question in order presented on flowchart. 
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Class 18: Post Civil War Amendments: Unrealized Promise (10.27.22)

13th Amendment
· Sec. 1: Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

· Note: There is no language about government action. Therefore, it applied to all (private + public), unlike discrimination provisions that only apply to state/federal actions.

· Sec. 2: Congress shall have power to enforce this article by appropriate legislation.

· Important addition! Previously, Congress could only ban importation of slaves.

· Civil Rights Act of 1866 passed because North has 0 faith in Southern states that they will adhere to non-discrimination measures.

· But legal scholars recognized that there was questionable authority to enact these laws. Enter:

14th Amendment – Enshrined rights in the Constitution.
· Sec. 1: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without the due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

· Citizenship Clause
· Establishes citizenship for all, for the first time. All 4M African Americans born in US included!
· Citizenship used to be more state-based. No longer! Fuck you Alabama! You too, SC!

· Privileges or immunities Clause: What was it intended to protect?

· Rights enumerated in the Constitution as of 1868 (Bill of Rights now applies to state action)
· Rights included in the Civil Rights Act of 1866

· Rights added to the Constitution after 1868 (women voting/voting at 18)
· Other “unenumerated rights” (9th Amendment)

· Due Process Clause
· 5th Amendment due process protects us from deprivations by the FEDERAL government.
· This extends that protection to STATE actions

· Equal Protection Clause
· Applies only to state action or also to private parties? It’s unclear.

· There is a good argument that it was intended to apply to private parties too because this clause would be fairly useless otherwise.

· NOTE: This language appears nowhere else in the Constitution, so there is no mandate that the federal government must provide equal protection to all.

· But, like the 11th Amendment, the Court has read this protection into the Due Process Clause of the 5th Amendment. Lawyers can use 5th Amendment as an Equal Protection requirement r.e. the federal government.

· Sec. 2: Long text.

· Whole number of persons counted toward representation allocation.

· Initially benefits the South, because African Americans no longer counted as 3/5.

· Where right to vote is denied or abridged, representation shall be reduced in proportion.

· No one has EVER tried this in a court. Could be relevant today, r.e. voting rights restrictions throughout the country.

· Male inhabitants – women gain nothing from this amendment. Although no one reads it this way, discriminating against women is still enshrined in the Constitution.

· Sec. 3: Specifically focused on Civil War participants. Meant to bar confederates from office.

· Could apply to Trump today? The argument exists…

· Sec. 4: Debts incurred fighting for the confederacy cannot be claimed. Sorry losers!

· Today? Could argue that debts incurred in furtherance of Jan. 6 insurrection are illegitimate.

· Sec. 5: Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.

· WHY then did Congress use the Commerce Clause to enact the Civil Rights Act in the 1960s?

The 14th Amendment Today
· Section 1:

· Citizenship Clause. 3 biggest additions:

· Privileges or Immunities Clause

· Due Process Clause

· Equal Protection Clause

· Section 2:

· Apportionment

· Section 5:

· Power to Enforce

The 15th Amendment
· Sec 1: The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.

· But, clever racists impose non-race based discrimination based on literacy or felon status.

· Originalist argument: Intention at the time was to stop people from instilling fear in voters. Doesn’t matter how that threat is achieved.

· Sec. 2: The Congress shall have the power to enforce this article by appropriate legislation.

Class 19: Supreme Court Retrenchment (11/1/22)

Art. IV Privileges AND Immunities Clause does NOT include the Bill of Rights. Why?

· Because bill of rights was only intended to apply to Federal government action.

14th Amendment Privileges OR Immunities Clause
· Protects “fundamental” rights. What are these rights?

Slaughterhouse Cases (1873)

New Orleans public health significantly impacted by animal slaughter upstream of water supply. City created a single state-run site that ANYONE could use to butcher animals in a sanitary location.

· Court outlines Privileges or Immunities of US Citizens without looking at original intention. Include:

· Right to peaceably assemble/petition for redress

· Free access to ports, sub-treasuries, land offices, courts

· Demand care of federal gov’t on high seas/abroad

· Use of US navigable waters

· Writ of habeas corpus

· In short, these are such random rights that they are borderline useless. 

· 14th Amendment does NOT extend to butchers’ claims at issue
· Effectively gutted the logical intent of the P or I as extension of individual rights to all Americans
Cruikshank (1875)

Another horrible decision based on horrific Colfax Massacre. Overturned convictions for violating rights of victims.

· Holding: 14th Amendment P or I Clause does not extend Bill of Rights to states. Only federal actions.
· Charges were based on civil rights violations. Can’t violate rights you don’t have to respect!

· This then left the protection of Af-Am citizen against violence up to the states.
Privileges or Immunities Clause Today
· Largely written out of Constitution by these 1870s cases.

· Led Court to create “incorporation doctrine”

· Two modern P or I reliances:

· CA 1 year welfare residency requirement overturned in Saenz v. Roe (1999)

· Interfered with fundamental right to travel
· Distinguished from “portable benefits” like in-state tuition
The Civil Rights Cases (1883)
· Consolidated challenges to Sec. 2 convictions:

· Argues law exceeded 13th/14th Amendment enforcement power

· Court held Congressional 14th Amendment enforcement limited to “correction” of “state action”

· Could reach discriminatory state laws
· Could reach state court enforcement
· Sec. 4 (jury discrimination ban) upheld

· BUT could not bar private owner’s discrimination
· So this means that you can’t actually tell an innkeeper or bus service that they cannot discriminate.

· Court held 13th Amendment enforcement extended to “badges” and “incidents” of slavery

· So if there is no explicit slavery, there is no violation. Discrimination does not qualify.

· BUT, again, discrimination in public accommodation did not qualify for 13th A. protection.

· This has NEVER been overturned . . . but the Commerce Power was later used to reach the same ends (Heart of ATL). Court alluded to this possibility in 1880s decision.

The 13th Amendment > 1883
· Applies to private and government conduct:

· Includes “badges and incidents” of slavery
· Jones v. Alfred Mayer (1968) held Congress could use to bar private racial housing discrimination
· Justified legislation against sex trafficking
The 14th Amendment Today
· Section 1

· Citizenship Clause

· Privileges or Immunities Clause (virtually meaningless)
· Due Process Clause

· Equal Protection Clause

· Section 2

· Apportionment

· Section 5

· Power to enforce
The 14th Amendment
Sec 1: Note that it explicitly references State action. What does that entail? See:

Marsh v. Alabama (1946)

Can state punish Jehovah’s witness for distributing literature in a company owned town? 

· No!!! Though private, the town is so open to the public that it is public property for all intensive purposes.

· “Public Function Doctrine” – If you are a private entity that performs public functions (law enforcement, trash collection, etc.) your actions become state actions

· Private entity performing traditional state functions = state action for 14th Amendment purposes.

Shelley v. Kraemer (1948)

African American buyers buy a house that is under a racially-restricted covenant. Can court enforce covenant?
· What implicates a constitutional issue here?
· Providing “full coercive power of government” to enforce private discrimination.

· Holding: State court enforcement of racial discrimination violates 14th Amendment equal protection clause.
NCAA v. Tarkanian (1988)
UNLV found that Tarkanian violated multiple NCAA rules. NCAA required UNLV to suspend him, which they did.
· Tarkanian argument: Being suspended by a state school is a state action. He is being deprived of his rights under color of state law! §1983 Deprivation of Rights Under Color of State Law
· Does UNLV-NCAA relationship make NCAA a state actor?

· Court: No! NCAA is a private entity making the decision, not UNLV.

· BUT: Public-Private partnerships can convert private entity into a state actor for purposes of 14th Amendment/§1983 suits. Just not in this case.

State Action Approaches
· Categorical approach:

· Private performance of public function (Marsh)

· Judicial enforcement of private agreements (Shelly)

· Joint state/private action (NCAA, in theory)

· Concerted or “symbiotic” action resulting in deprivation of rights

· State endorsement of private conduct

· Modern Two-Part Approach:

· (1) Is the deprivation caused by exercising (enforcing) a right or privilege created by state or a rule of conduct imposed by it? (i.e. state enforcing a racist covenant)
· (2) Is party charged with deprivation fairly said to be state actor?

· State official

· Private party aided by state official

· Conduct otherwise chargeable to state

· (functionally equivalent to categorical approach)

· State action NOT found:
· Issuing liquor licenses to discriminatory private club

· Service cut-off by privately owned utility company

· Operation of private schools (even if state funding received)

What about:
· Granting liquor license to discriminatory private clubs?

· No, because state is not asking about discriminatory practice. State liquor criteria are separate from discriminatory practices implemented by club. Meets part 2, but not part 1 of test.

· Cut-off of service by internet provider licensed by city?

· Court: No. Mere fact that state licensed company not enough to make company’s actions state action. Internet service not considered a “utility” in this area.
Class 20: Procedural Due Process (11.3.22)

Pruneyard v. Robbins (1980)
Private shopping center (the Pruneyard) in CA barred solicitation/political activity. Student petitioners challenged constitutionality. Management kicked them out.
· SCOTUS: No US constitutional violation, BUT

· SCOTUS also found that the activity was protected by the CA Constitution!

· Holding: State Constitutions can grant rights in excess of those provided by the US Constitution.

Due Process Clauses:
· 5th Amendment – ONLY applies to federal action
· 14th Amendment – “nor shall any State deprive any person of life, liberty, or property, without due process of law.” = Due Process Clause
· Criminal law – Easy to see how it applies. Clear deprivation of right and criminal procedures.
· Civil cases – What constitutes “due process” where less strict procedures exist and deprivation of liberty/property may be less clear cut?
· Three Components:
· (1) Incorporation – Applying Bill of Rights protections to state actions. Courts have nickel and dimed which actually apply, however (i.e. search and seizure, cruel and unusual punishment, etc.)
· (2) Procedural Due Process – Was enforcement process fair and reasonable? Balancing test (Matthews)
· (3) Substantive Due Process – Is it fair for the government to be enacting this law at all?
· Controversial for 2 reasons:
· Courts use it to grant unenumerated rights where they have no authority to do so.
· Constitution doesn’t seem to have any textual support for substantive due process
Goldberg v. Kelly (1970)

Challenge to NY termination of welfare benefits. Was recipient entitled to a hearing before benefits cut off?

· What does “due process” require?

· (1) Notification

· (2) Opportunity to be heard

· Question: HOW to be heard and WHEN?

· Court here: Need to be heard orally and in person, because those affected may not have representation or good writing skills.

· Which Due Process Clause applies here? 14th Amendment since it is a NY (state) law.

Mathews v. Eldridge (1976)

Challenge to termination of disability benefits. Was recipient entitled to a hearing BEFORE termination?
· What does court think “due process” requires?

· Applies GENERAL and SPECIFIC requirements (next slide)

· Due Process Clause used here: 5th Amendment! Federal Action

· Courts treat procedural due process as interchangeable, whether it is 5th or 14th amendment.

Procedural Due Process Takeaways
· Rules situational
· Scope depends on interests at stake (deprivation of life & liberty generally governed by crim pro)

· Core components

· Notice

· Opportunity to be heard

· Neutral decisionmaker

· Mathews balancing factors (case name worth remembering):
· Private interests affected

· Risk of erroneous deprivation/probably value of additional safeguards

· Public interests affected: gov’t interest/fiscal and admin burden of additional procedures
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Class 21: Substantive Due Process (11.8.22)

For a long time, the Bill of Rights did NOT apply to the states. Cases today will raise that issue.
Substantive Due Process Overview:

· Early focus: Economic liberty

· Over time, emphasis shifted: Rise of personal liberty

· Modern Substantive Due Process: Ferguson v. Skrupa & Griswold
14th Amendment Due Process Clause: Facially, we are entitled to some sort of PROCEDURE before being deprived of a core right. The text is clear on this issue.
· Over time, however, an unwritten substantive due process emerged from Court decisions.

· Three components of this clause: (1) Procedural, (2) Substantive, and (3) Incorporation 

Allgeyer v. Louisiana (1897)

LA law limited state residents to dealing with insurance companies with offices in state. Challenged by insurance brokers as a Due Process Clause violation. Did not want to have to open offices in LA to do business there.

· SCOTUS: Invalidated statute 9-0

· Found unenumerated “liberty to contract”

· Where would a state claim authority to enact a law like this? Police powers! 

· Nonetheless, Court found that liberty to contract trumped police power.

Rights Granted by Civil Rights Act of 1866:

· Make and enforce contracts

· Sue, be parties, and give evidence

· Inherit, purchase, lease, sell, hold, and convey real and personal property

· Full and equal benefits of all laws and proceedings for security of person and property, as enjoyed by white citizens

· Overall: Seems like the Court could have used this under 14th A P or I Clause instead of the due process clause…. But they didn’t.

Lochner v. New York (1905)

NY Bakeshop Act of 1897 regulated small bakeries, which were often in people’s basements and staffed round the clock by very few employees. Lochner had a nice bakery in a small town. He wanted employee to work.

· Court: 5-4: Act violated 14th Amendment due process “liberty to contract,” which trumps police power.

· Concept later termed substantive due process, but those words don’t appear here.

· Now considered a bad decision that ushered in the reviled “Lochner Era”

Muller v. Oregon (1908)
Oregon law limited women to 10-hour workdays. Men not limited to same.

· Challenged as violation of “right to contract,” as in Lochner

· BUT: Court unanimously upheld statute. Justified by sex differences and interest in maternal health.

Buchanan v. Warley (1917)

Kentucky law mandated residential segregation. Barred sale of real property to opposite race (went both ways).

· Court: Statute violated owner’s right to contract. Good outcome, but of course it relies on white seller’s right, not the buyer.

· Seems weird that the 14th Amendment, which was meant to protect rights of minorities, is being used to protect a white right. But such is life in this country . . .
· How to work around this: Restrictive Covenants/Zoning

Adkins v. Children’s Hospital (1923)

5-3 Court struck down DC female minimum wage limitation. Opposite of Muller v. Oregon. What’s different?
· Based on 5th Amendment Due Process (Not 14th). But courts treat them the same so…
· Real reason: Court composition/politics had changed. Several of the “4 Horsemen” are now gone.

Meyer v. Nebraska (1923)

Court overturned Nebraska law barring foreign language education in schools.

· Why is this not based on the first amendment free speech or free exercise of religion?

· Timing: In 1923, the first amendment only applied to the federal gov’t. No right r.e. state laws.

· Court: Based on “liberty,” which includes right to contract, engage in occupations, acquire useful knowledge, marry, bring up children, worship God, and enjoy privileges essential to the orderly pursuit of happiness.

Pierce v. Society of Sisters (1925)

1922 Oregon law banned private schools. Goal: eliminate religious (Catholic) schools. 
· Court: Unanimously struck down as liberty violation. Parents have right to control children’s education.

Buck v. Bell (1927)

8-1 Court upheld Virginia eugenics sterilization law. Law sought to prevent “imbeciles” from reproducing.

· Rejected 14th Amendment due process challenge. Still good law, shockingly…

· Greater power/lesser power argument – If government can lock you up or send you off to war for being feebleminded, shouldn’t it be able to sterilize you?

Gitlow v. New York (1925)
Free speech case. Court upheld conviction of Socialist Party member for publishing “left wing manifesto”

· Said that 1st Amendment did not apply because he was advocating overthrowing government.

· BUT: Held 1st Amendment “incorporated” by 14th Amendment and extended to states (Incorporation Doctrine) First time.
· 1925: Year that Bill of Rights began to be applied to states, in piecemeal fashion.

(Lochner and Adkins: No longer good law because Court has moved away from “Economic Liberty” approach.)
O’Gormon & Young v. Hartford Fire Ins. (1931)

Upheld NJ law requiring “reasonable” policy commissions on insurance policies.

· “Public interest” let states regulate rates. Police power > Right to Contract

· Moving away from Lochner
· Established presumption of constitutionality in state legislation. Shift away from Econ Liberty approach.

Nebbia v. New York (1934)

Upheld NY law fixing price of milk. Justifies it on need to protect children, etc.

· States can regulate businesses affecting “public interest”

· Law requires only “reasonable relation” to “proper purpose”

· Cannot be arbitrary or discriminatory

· Rebuttable “Presumption of constitutionality”

· Today: This is called “Rational Basis Review”
· Applies when Court looks at state economic legislation.
· Burden on YOU to show that the law is unconstitutional.

West Coast Hotel v. Parrish (1937) – END of “Lochner Era”
Upheld Washington State minimum wage law for women.

· Overruled Adkins. Held protection of women a legitimate “state interest” and minimum wage is a valid means to achieve that interest.
Class 22: Sub Due Process + Equal Protection (Race) (11.10.22)
ON EXAM: There may be arguments for an issue under both Due Process and Equal Protection. Argue BOTH!!!

United States v. Carolene Products (1938)

Court upheld federal statute banning interstate shipment of filled milk (gross re-constituted milk).

· Only notable part of the case: Footnote 4.
· “There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments…”

· AKA: Heightened scrutiny when a constitutional right appears to be affected. NO presumption of constitutionality then.

· “Statutes directed at a particular religious, or national, or racial minorities where prejudice against discrete and insular minorities” may be conditions that curtail political processes and justify stricter judicial review.

· Heightened scrutiny now called: Strict Scrutiny
Williamson v. Lee Optical (1955)

Court upheld Oklahoma law significantly limiting what opticians can do. Opticians want to offer more services.

· Court: States get to decide for themselves what is a valid exercise of police power. Inconsistencies are not enough to overrule that power.

· States simply need a “rational basis review” to uphold a law. This burden is almost always met.

· “Strict scrutiny” applies when 14th amendment rights may be at stake.

Ferguson v. Skrupa (1963)

Kansas statute limiting “debt adjustment” to lawyers challenged as 14th Amendment Due Process violation.

· Court affirms that Lochner ( Adkins are no longer good law.

· Up to legislature, not courts, to make value judgments
· Constrained only by: Constitution + valid federal law

· States can classify people if classification is not “invidious”

· Fine to limit debt adjustment to lawyers.

· Concurrence: Rational relationship to a permissible objective (Rational Basis Review) is acceptable.

· Strict Scrutiny:

· Constitutional provision/Bill of Rights

· Political process restrictions
· Minority group targeted
· Rational Basis Review:
· Economic/Police Power regulations
Invidious Discrimination: “Treating a class of persons unequal in a matter that is malicious, hostile, or damaging. If there is a rational justification for the different treatment, then the discrimination is not invidious.”

· Generally refers to treating one group of people less well than another on such grounds as their race, gender, religion, caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, age, political views, or IQ test results.

Griswold v. Connecticut (1965)

Challenge to CT statute barring provision of contraceptives. Case orchestrated by Planned Parenthood as a “Cause Lawyering” case.

· Court found unenumerated “Right to Privacy”

· Not stated in Constitution text.

· Source: J. Douglas found it in the “penumbra” of the 1st, 3rd, 4th, 5th, & 9th Amendments.
· Between/in shadow of these amendments, we can find other, unenumerated rights.

Last Due Process case: Lawrence v. Texas (2003)

Challenge to TX statute criminalizing homosexual sex. 
· Lawrence framed as an issue of intimate personal conduct in the home. Much more palatable framing!

· Focused on 14th A. substantive due process right. Statute noted as effectively criminalizing homosexuality.

· Could have framed as Due Process or Equal Protection issue.
· Question under Due Process: What right is at stake here? Is that right one we should all enjoy and should get protected?

· Question under Equal Protection: Whose right is at stake? Is it permissible to interfere with their right?

· How would this work here: Whose right at stake? Gay people. Are they protected as a class under the Constitution? No! So this would be a harder argument the sell here.

· Also: State may work around this by outlawing sodomy for everybody to make it “equal.”
· Scalia dissent: Argued “no right to liberty” under Due Process Clause. 

· Argued only rights “deeply rooted in Nation’s history and tradition” can qualify for “heightened scrutiny” – This approach factored heavily into Dobbs. 

Due Process Clause: TWO Levels of Scrutiny
· Strict Scrutiny: “Fundamental Rights” – Burden falls on gov’t to show that statute is not invidious
· Incorporated Bill of Rights? Unclear.

· 1st and 5th Amendments

· Political process (i.e. election/voting law)

· Privacy/Intimate Relations

· Family Relations

· Domestic Travel/residency

· Rational Basis Scrutiny: “Non-Fundamental Rights” – Burden on party challenging statute to show legitimate interest being served.
· Generally economic regulations

Equal Protection Clause

Yick Wo v. Hopkins (1886)

SF ordinance required Board of Supervisors permit to operate a laundry in a wooden building.

· Statute provides 0 criteria for how permits are issued. Completely discretionary. Board arbitrarily denied almost all Chinese applicants and approved nearly all white applicants.

· Involved criminal charges where a laundry operated without a permit ( jail time!
· Court: Overturned convictions. “Any person within jurisdiction” in Equal Protection clause means ALL people, not just citizens.

· Statute makes no reference to race, but discriminatory application of neutral law renders it unconstitutional nonetheless.

Establishing Discrimination
· Facial – text of law demonstrates discrimination

· “Only persons of the white race may . . .”

· “No person descended from slaves may . . .”

· As applied – Discriminatory or disparate impact

· Puts burden of proof on party bringing challenge.

· Petitioner must demonstrate:

· (1) Law disproportionately impacts protected group, and

· (2) Impact is intentional (not coincidental)

· IF both established, law will get heightened scrutiny that group is entitled to.

· Facial challenges normally result in law being struck down
· As applied challenges often result in limits on application
· Law may be allowed to stand with respect to other groups or circumstances.
Plessy v. Ferguson (1896)

Another “cause lawyering” test case challenging LA law that required separate cars for blacks and whites.

· Other Constitutional issues that could be raised here – Commerce Clause! Trains move interstate.

· But: Dormant Commerce Clause not available at this point in time.

· Challenged as: Equal Protection violation. State clearly legislating based on race.

· Court (infamously) upheld “Separate but Equal” as long as facilities are notionally equal.

· So: is this still good law? Dred Scott overturned by 14th Amendment.

· This has only been undone piecemeal over time, but the court has not categorically reversed this. 
Brown v. Board of Education I (1954)

Consolidated 4 NAACP state school segregation cases.

· Held: “Separate but equal” is inherently unequal.

· Recognized white supremacy purpose behind laws.

· Facts important here because they showed that separate facilities clearly were not equal and were rooted in a history of racism, not legitimate separation purpose.

· Even if facilities are truly equal, they are still inherently racist.

· Segregation caused many lingering harms to black students.

· Decision applied to public education only
· Companion case: Bolling v. Sharpe (DC case) read equal protection into 5th Amendment, adding equal protections to federal government. Courts now accept this as a given, despite lack of textual support.

· Gradually extended anti-separate-but-equal sentiment to other gov’t activities.

· But textualists could validly argue that Brown principles don’t apply to federal gov’t…

Class 23: Equal Protection (Gender) (11.15.22)

14th Amendment Due Process Clause – Derived from 5th Amendment and most of those protections were incorporated into 14th Amendment due process protections.
Equal Protection Clause – Brand new concept for the Constitution, so court is determining its meaning for first time.
Loving v. Virginia (1967)

Virginia criminalized interracial marriages (specifically white and black). Lovings married in DC but resided in VA.

· State court: upheld purpose of protecting racial pride and contended that it applied equally to white and black residents.

· SCOTUS: Race-based marriage restriction violated 14th Amendment Equal Protection
· Court also held: marriage “fundamental right” under 14th Amendment [substantive] due process
· Glazier thinks this is the better argument – you should be able to choose who you marry, not the state.

Affirmative Action: Bakke (1978)
UC Davis med school held 16/100 seats for minority applicants.
· Unsuccessful white applicant argued policy violated:

· 14th Amendment Equal Protection – He wasn’t in top 84, but may have been in top 100.

· Title VI of 1964 Civil Rights Act – Gave Congress power to enforce 14th Amendment.

· 4 justices though it did violate Title VI; 4 did not. 1 swing justice broke the tie:

· Fixed quotas are unconstitutional, BUT…

· Race could be used as a factor – among others – in admissions as a means to the legitimate end of educational diversity.

Affirmative Action: Employment
· City of Richmond v. JA Crosen Co. (1989)

· Overturned municipal preference for minority businesses

· Court applied “strict scrutiny” since law used race criteria

· City failed to demonstrate “compelling interest”

· Past societal differences are an insufficient justification

· Adarand Constructore v. Pena (1995)

· Overturned federal incentives for minority subcontractors

· Applied 14th Amendment standards to 5th Amendment

· Takeaways:
· 5th A and 14th A due process clauses have same meaning/impact for federal & state governments

· Use of race as classification gets “strict scrutiny” regardless of whether intended to help or hurt

Affirmative Action: U of Michigan (2003)
· Gratz v. Bollinger: University used point system to weigh applicants based on race for undergrad admissions.

· Court: Rejected it. Violates Equal Protection clause.
· Grutter v. Bollinger: Considered law school admissions

· Considered all the ways applicants added to diversity

· Race was one of multiple “plus” factors

· Adopted Bakke educational diversity rational

· BUT: O’Connor declared that “race-conscious admissions policies must be limited in time” and end eventually.

· Fisher v. U of Texas (2013)

· 5th Circuit deferentially upheld UT’s “race conscious” admissions process.

· SCOTUS: No! Courts must apply “strict scrutiny”

· UT must show means are narrowly tailored

· Remanded for reconsideration

· Fisher v. UT II (2016)
· SCOTUS upheld UT policies 4-3 after Scalia’s death

· “Concrete and precise” goals met strict scrutiny

· Dissenters would end affirmative action

· TEST: There will not be an essay question on affirmative action b/c law likely to change soon.

Equal Protection: Gender
2 Places that gender appears in Constitution: 19th Amendment (right to vote) and 14th Amendment reference to disenfranchised males leading to reduced representation in congress.

Frontiero v. Richardson (1973)
RBG argued challenge to disparate military spouse benefits.

· Court: Agreed sex immutable like race – overturned law

· Only 4 justices would apply strict scrutiny

Class 24: Wrap Up and Review (11.17.22)

Equal Protection: Gender 2: 

Craig v. Boren (1976)

Court overturned Oklahoma 3.2% beer sales for women only. Required males to be 21 and females 18.

· Court applied heightened scrutiny to gender under 14th Amendment.
· “Quasi-suspect” class. Race = suspect. Gender discrimination = quasi-suspect.
· Rehnquist termed it “intermediate scrutiny”
US v. Virginia 

Female applicants pose equal protection challenge to VMI’s all-male policy.

· Court: Held 14th Amendment Equal Protection violation 

· Justified under intermediate scrutiny.

· Rejected generic “assumptions” about women as basis for denying all women opportunities

Equal Protection: Rational Basis +?

Cases that have applied slightly higher level of rational basis review, based on textbook videos.

· City of Cleburne v. Cleburne Living Center (1985)

· NIMBY refusal to approve home for disabled citizens

· Court declined to give any heightened scrutiny

· Struck down city action on “rational basis” review. Refusal clearly based on animus.

· Romer v. Evans (1996)

· Colorado amendment barred laws prohibiting discrimination based on LGBT status

· State Supreme Court applied “strict scrutiny” and overturned

· SCOTUS applied “rational basis” review – no heightened scrutiny b/c not protected class
· Struck down as lacking legitimate state purpose. Intended to make LGBT people inferior

· Overall: Although these seem to imply some heightened level of Rational Basis Review, they DO NOT. SCOTUS does not consider developmentally disabled or LGBT groups as entitled to heightened review.

· But: Shows that clear animus toward a group will fail rational basis review.
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Equal Protection: THREE Tiers of Scrutiny
· Strict Scrutiny

· A suspect classification will be upheld if the gov’t can show that its law is narrowly tailored to achieve a compelling interest.

· Burden: On Government

· Suspect Classifications: Race, Religion, Nationality/Alienage (citizenship)* (*States only)

· Why is alienage restricted to states? Because states have no authority over who gets admitted to United States.

· Intermediate Scrutiny

· A quasi-suspect classification will be upheld if the gov’t can show that its law is substantially related to an important interest.
· Burden: On Government

· Quasi-Suspect Classifications: Gender, Legitimacy

· Rational Basis Scrutiny

· A non-suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplishing any legitimate interest.
· Burden: On challenger
· All other classifications
· I.e., people with disabilities. Why no heightened protection? Because not in Constitution! Federal Statutes are unrelated to Constitutional Protections!
(Substantive) Due Process Clause: TWO Levels of Scrutiny 
· Strict Scrutiny – When a “Fundamental” Right is at stake

· Bill of Rights (by dicta only, not concrete)

· 1st & 5th Amendments

· Voting

· Privacy/Intimate Relations

· Family Relations

· Domestic Travel/Residency

· Rational Basis Scrutiny – “Non-Fundamental” Right is at stake

· Particularly true with Economic Regulations

· NO Intermediate Scrutiny here!!!! Only 2 levels.

· Note, however: A scenario can raise BOTH equal protection and due process considerations. Consider both!!!

· i.e., Challenging a race-based law that discriminates in employment.

· Race – Triggers strict scrutiny under Equal Protection

· Employment – Triggers Rational Basis Review under Due Process (non-fundamental, economic right)

· Argue BOTH in front of court in case one argument fails.
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