OUTLINE – CONSTITUTIONAL LAW (West-Faulcon)
INTRODUCTION
· Four major topics of the class:

1. Judicial power

2. Early interpretations of the Constitution and the Bill of Rights

3. Limits on government power (14th Amendment Equal Protection (EP) and Substantive Due Process (SDP) analysis)

4. Separation of powers (SOP) and federalism

· Three approaches to the law:

· Theory: A general method and/or set of ideas for approaching a legal problem.
· E.g., originalism is a theory of constitutional interpretation. 

· E.g., there are theories about how power should be allocated amongst the three branches.

· Doctrine: Specific rules, tests, standards that guide decisions in particular legal cases.

· E.g., applying the “strict scrutiny” test to racial classifications is settled constitutional law DOCTRINE.

· Political Ideology/Policy preferences/Moral beliefs: Positions and beliefs about government structure and policies.

· E.g., Identifying as a liberal or a democrat; preferring laws that limit access to guns.

· The class doesn’t deal with this at all. 

· Supreme Court Opinions

· “It is the opinion of the court” = 5 or more justices signed the opinion. The opinion is a majority opinion and becomes doctrine.

· “We are announcing the judgment of the court” = There was no majority (did not have 5 justices in agreement). In this situation, it is the narrowest grounds that will set the doctrine. 

1. THE STRUCTURE OF THE CONSTITUTION
· Components:
· The original Constitution

· The Bill of Rights (1st through 10th Amendments)

· Post-Civil War Amendments (13th, 14th, and 15th Amendments)

· Amendments 16-27

· We will not discuss these in this course.
ORIGINAL CONSTITUTION
· ARTICLE I
· Creates the legislative branch

· Defines the method through which laws are created

· Enumerates the powers vested in the national government

· Tax and spend (general welfare & common defense)
· Commerce

· Powers over war

· Necessary and proper clause

· Imposes some limits on the exercise of governmental power
· Ex:
· Habeas corpus (among others)
· Protects enslavement of African-Americans

· The word “slavery” isn’t in the Constitution

· Original Constitution does not set form many individual rights. Federalists argued that by listing rights, this would be detrimental because rights were bound to be left off the list. 
· ARTICLE II
· Creates the office of the President of the United States
· Method of election

· Term of office

· Succession

· Impeachment
· Defines the powers of the president

· Vesting Clause (all executive powers)

· Commander in Chief

· Pardons

· Treaty & Appointments (powers shared w/Senate)

· Receive Ambassadors

· Take care that the laws be faithfully executed
· ARTICLE III
· Creates the Supreme Court
· Defines Court’s Original & Appellate Jurisdiction

· Exceptions Clause (Appellate)
· Provides for the creation of a federal judiciary (power to Congress)

· Vests the judicial branch with jurisdiction over certain “cases” and “controversies”

· Federal Questions, diversity jdx, etc.
· ARTICLE IV
· Full faith and credit
· Interstate Privileges & immunities

· Interstate rendition of fugitives
· Rendition of Enslaved Persons to Enslavers

· Admission of new states

· Congressional power over territory and property belonging to the US

· Guaranty Clause
· ARTICLE V
· How Amendments to the Constitution may be made.
· Proposed by:

· Congress (2/3 of each House)

· Convention (on petition of 2/3 of the states)

· Then, ratified by ¾ of the states

· Prohibited any amendments to end trade of enslaved persons until 1808

· State equality of suffrage in Senate guaranteed

· Key Point: Amending the Constitution is very difficult!!

· ARTICLE VI
· Acceptance of previously incurred debts

· Supremacy Clause

· Oath of office (no religious test)

· ARTICLE VII

· Ratification process

· Nine states ratified by 1788

· All 13 states ratified by 1790

BILL OF RIGHTS (1791)
· 1st Amendment (protection of speech, religion)

· 2nd Amendment (right to bear firearms)

· Up until 2008, this amendment was essentially defunct. In summer 2022, that all changed because SCOTUS held that people have a right to guns outside their home. 
· 3rd Amendment (ban on citizens being forced to house soldiers)

· Not very relevant in modern times.

· 4th Amendment (ban on unreasonable search and seizure)

· 5th Amendment (due process, equal protection (implied), right against self-incrimination, takings)

· 6th Amendment (speedy trial, impartial jury, right to counsel (criminal cases))

· 7th Amendment (civil jury)
· 8th Amendment (bail, cruel & unusual punishment)

· 9th Amendment (unenumerated [unlisted] rights)

· No substantive claims recognized under 9th Amendment

· 10th Amendment (reserved powers-federalism)

· There was a time when the Court didn’t recognize substantive claims here — but now, this Amendment can be violated

OTHER AMENDMENTS (SELECTED)
· 13th Amendment (enslavement prohibited)

· 14th Amendment (citizenship, due process, equal protection, privileges and immunities)

· Not a lot of case law on citizenship provision

· 15th Amendment (race/vote)

· 16th Amendment (income tax)

· 17th Amendment (direct election of Senate)

· 19th Amendment (sex/vote)

· 25th Amendment (Presidential succession)

· 26th Amendment (age/vote)
2. FUNCTIONS OF THE CONSTITUTION
· Four Major Functions:

1. Establishes national government
a. Three branches of federal government (Legislative, executive, judicial)

2. Divides Power

a. Separation of Powers 

3. Determines the relationship between the Federal government and the states (Federalism)
4. Limits Government Power (Protection of individual rights)
· Some History:

· Liberty/Freedom:

· A basic theory that stems from the idea that sovereignty lies in “we the people.”

· The Constitution was developed because people were rejecting the monarchy style of sovereignty and adopting this idea instead.

· Freedom/Liberty pre-exists government 

· Government (necessarily) limits these freedoms/liberties.
· Federal Government:

· Before the Constitution, there were the Articles of Confederation. This created a very weak federal government that could not do much. 
· The Framers believed that a strong federal government was a necessary evil, but wanted to ensure it was limited. Thus, the U.S. federal government is a government of limited power.
· State Government:
· States have an assumed general police power. This police power is understood to regulate for health, safety and welfare.
· BUT, the federal government can only act where the Constitution gives it power to do so.
· Two Parties:
· There were essentially two parties: 

· (1) Federalists

· Proponents of the constitution

· (2) Anti-Federalists

· In favor of a weaker national government (Articles of Confederation)

· They opposed the constitution

· Federalist Papers:
· These were a documentation of the debate between the parties about the constitution. These are not binding doctrine. Only the Majority Supreme Court opinions interpret the Constitution.
· Limits on the Power of the Federal Government:

· Bill of Rights (1-10 Amendments) *
· 5th Amendment Due Process Clause (including non-textual Equal Protection component)

· 5th Amendment Takings Clause

· 1st Amendment*
· Limits on the Power of the State Government:

· 14th Amendment Due Process Clause
· 14th Amendment Equal Protection Clause

· Contracts Clause (Art. I, Sec. 10)

· No State shall . . . pass any . . . law impairing the Obligation of Contracts.

· *Incorporated to apply to the states through the 14th Amendment Due Process Clause

· Art. 4, Sec 2, Privileges & Immunities Clause: Protects out-of-staters from discrimination.

· 14th Amendment Privileges & Immunities Clause: Protects all citizens’ (very limited set of) rights of national citizenship.
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· Federal Government:
· The federal government can only act if they are acting within the four corners of the constitution (ie: given the power to act).

· Recurring theme in Constitutional law: Which constitutional constraints are explicit/enumerated? Which are not enumerated?

· Power:

· State power is presumptively valid, unless explicitly prohibited by the constitution. 

· Federal power is presumptively invalid unless stated by the constitution.

· Separation of Powers:

· This separation protects us from tyranny.

· Protects individual liberties by prohibiting certain actions by the government or making them more difficult.

· Framers conceived of the government as a government of limited power (limited by constitution) – and yet it has supreme authority over state law. (That authority is also limited.)

· Some disagreed with Madison and thought state governments were better – but Madison thought factions in the form of states would only bring divisiveness.
· No one branch can act alone – these are the checks and balances that work with the separation of power to prevent a concentration of power.

· Why would one oppose the Bill of Rights?
· The original constitution did not list specific rights.

· The Framers thought it was unnecessary because liberty existed before government. Instead they listed the limited powers the government had. 

· Federalists argued that listing rights was dangerous because it could lead to the argument that any unlisted right was not protected. 
· This concern led to the 9th Amendment, which tells us that there are unenumerated rights.

We will be asking: Is the government action violating part of the constitution? 
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The line separating federal /state is federalism. Line separating leg/exec/jud is SOP.
I. THE FEDERAL JUDICIAL POWER
1. THE POWER OF JUDICIAL REVIEW

· What is judicial review?
· The power to review acts of the legislative and executive bodies, and if the acts are found to be unconstitutional, can deem them null and void.
· I.e.: can declare laws and executive actions as unconstitutional.

· Note: Other branches have some power to interpret the law. (??)
· In Marbury, the Court also recognized that in the political question context, the executive branch has the authority to “say what the law is.” (??)

· Origin and Scope of Judicial Review

· The constitution is silent as to whether courts have the power of judicial review. This power was first announced in Marbury v. Madison. 

· There is also ambiguous history (not clear if there was unanimous specific intent for judicial review). 
· However, the current consensus is that there were plenty of examples of judicial review by state courts at the time of the Framing and that the Framers were familiar with the practice. 

· Justice Marshall did not invent judicial review. Though his argument in Marbury is considered foundational. 
· Notes about Marbury 

· The idea of judicial review existed before this decision but it was still a novel question (first time before the court). 

· Justice Marshall used a pluralist method of interpreting the constitution ( meaning he drew from many different sources of meaning. 

· Originalism ( argues that the better way to constrain the power of judges is to limit the sources they can rely on to determine the meaning of the provisions of the constitution.

· Specific Intent Originalism ( the intended meaning of the Framer’s is what rules (their original intent, it cannot change). 
· MARBURY v. MADISON (1803)

· Facts: Adams passed the Judiciary Act of 1801 which allowed him to appoint more judges/justices of the peace. He appointed them and his nominees were confirmed. Some of the commissions were not delivered before Jefferson was inaugurated. He refused to deliver the rest. Marbury was one of the appointed Justices of the Peace who did not receive his commission and he filed a writ of mandamus with Scotus.
· The Judiciary Act of 1789 gave the Supreme Court the power to hear writs of mandamus (with regard to government officials), so Marbury assumed SCOTUS had original jdx. 
	Two Types of Writs:

1) Writ of Mandate (make a gov official do something)

(2) Writ of Prohibition.




· Issues: (3)
·  (1) Did Marbury have a right to the commission he demands? YES
· (2) If yes, can the court provide a remedy if Marbury’s right has been violated?  YES.
	Because the act (delivering the commission) was NOT discretionary, Madison was legally obligated to deliver the commission. A violation of this legal duty, results in a legal remedy. 

The Discretionary Question Doctrine: Whether something is within the court’s review or not, will always depend on the nature of that act. Is the act political (ie: discretionary)? If YES then it is NOT judicially reviewable. 

A “political/discretionary” act is one the president is empowered to do. If an act IS deemed discretionary (and thus political), then the only remedy available is a political one (ie: voting that person out of office).

The Judicial Branch evaluates the nature of an act and decides whether it is discretionary or not (ie: whether it’s political and therefore not reviewable). Thus, this check on the judicial branch is self-governing.


	Discretionary/Political = NOT judicially reviewable


· (3) If they do, can the court issue the writ of mandamus?  NO.
· (a) nature of the writ applied for? YES
· Whether jurisdiction is granted to the Supreme Court under the Judicial Act of 1789.  
· (b) power of Supreme Court? NO.
· Whether the 1789 law conflicts with Article III of the Constitution.

· Marshall holds that the Act is inconsistent with the Constitution because it expands the Court’s original jurisdiction (to grant writs) where it only had appellate jurisdiction. He found a conflict to enable him to provide the reasons for the power of judicial review.
· The court deemed the Act unconstitutional and thus null and void, cementing the court’s ability to void an act of Congress. 
· Marshall’s 3 reasons:
· (1) Congress would have unlimited power if the judicial branch did not have the power to review.

· This theory is based on the structure of the constitution (ie: there are 3 branches of government for a reason. They depend on each other and keep each other in check).

· (2) Article III gives the federal court the jurisdiction to hear all cases arising under the constitution. 
· Textual reasoning.

· (3) The constitution sets limits on Congress (ex: Bill of attainers, ex poste facto laws), and the Supremacy Clause names the Constitution as the supreme law.
· Holdings/Rules: TOOLBOX (?)
· 1) The Court has the authority to review executive actions (such as Jefferson’s revocation of Marbury’s appointment) and deem them null and void if unconstitutional.
· (2) The Court has the authority to review legislative action (such as the Judiciary Act of 1789) and deem acts null and void if unconstitutional.
· Although the Court struck the Act down, it did not strike down another federal law until Dred Scott v. Sanford in 1857.

· 3) Congress cannot expand the original jurisdiction of the Supreme Court, laid out in Article III. **not tested on this one
· Marshall was putting the executive and legislative branches in their place and asserting that the judiciary was a co-equal branch.

· Miscellaneous Rules from Marbury:  (??)
· Supreme court has original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.  In all other cases, the supreme court has appellate jurisdiction. 

· It cannot be presumed that any clause in the constitution is intended to be without effect.

	Note:

Marshall chose to discuss the jurisdiction at the end of the opinion which is a strategic choice that allowed him to make the other holdings BEFORE he found that the court had no jurisdiction.


· It is emphatically the province and duty of the judicial department to say what the law is, i.e., to interpret the law. 

· Criticism of Marshall’s opinion:
· The order in which he wrote it

· How he interpreted the Act (arguably could be interpreted to be consistent with the constitution if it was granting the supreme court appellate jdx, not original). 

· With this opinion, Marshall solidified the power of the court (which at the time was a weak institution), and he did this by NOT exercising the power. This was strategic because if he had tried to, the executive branch would likely have ignored it.
	Takeaway: the court’s power is precarious enough that the court does not want to draw attention to it for fear of being challenged.


· The judicial branch did not declare another federal law invalid for a very, very long time after Marbury ( until 1857 in Dred Scott v. Sandford.
· Only our willingness to comply allows the court to maintain power
· An example of this can be seen in Cooper v. Aaron.
· The court doesn’t express a “controversial” opinion until the executive branch had already showed its support for that opinion/view and sent the national guard in to Arkansas.
	Notes

· The executive branch enforces judicial decisions ( ie: Scotus is dependent on the executive branch!
· The court has no way of enforcing on its own ( only with executive compliance

· President Andrew Jackson refused to enforce the court rulings (ie: it can happen).

· The president has pardon power and this is a discretionary power (not judicially reviewable).
· President/Congress has powers (individuals have rights)


· Cooper v. Aaron (1958) 
· In Marbury the court does not go so far as to say that a Supreme Court opinion itself becomes law. But in Cooper, this doctrinal rule is set.
· This means that a majority supreme court interpretation of the constitution is the law.
· It was an unusual opinion, signed by all 9 justices. 

· Case not assigned – from video about Little Rock 9
	There are no absolute rules, powers or rights in constitutional law


· Theories about why we follow the “least dangerous branch”?
· (1) Feels like the only option
· (2) Committed to the constitution/rule of law

· (3) We like having a branch of government not subject to the whims of the people because they will protect the interest of the numerical minority.
· Carolene Products Company, Footnote 4 Theory:
· Warns of a shift in the supreme court from predominantly protecting property rights to protecting other individual rights, such as those found in the 1st Amendment. 

· The opinion is about deferral to the judicial branch.
· The footnote theory states that the judicial branch does not stick its nose in and review when the majoritarian process is working properly. 
· Rather, it only steps in when the government is acting and infringing on a fundamental right. At this time the court steps in to interrogate and scrutinize whether the laws passed are infringing the people’s civil rights and civil liberties.
· (4) The judiciary is necessary to protect the voting process.
· Counter majoritarian difficulty:

· A perceived problem with judicial review of legislative laws.

· The problem presented to us of having to abide legal doctrine created by unelected individuals.
2. THE POWER OF JUDICIAL REVIEW OF STATE ACTS

· Martin v. Hunter’s Lessee (1816)
· Facts: There were two competing claims to certain land within the state of Virginia. Martin claimed title to the land based on inheritance from Lord Fairfax (a British citizen who owned the property). The US and England had entered 2 treaties protecting the rights of British Citizens to own land in the US. But Hunter claimed that Virginia had taken the land before the treaties came into effect, making Fairfax’s title invalid. Virginia court agreed with Hunter (in violation with US treaty with Great Britain). The Supreme Court reversed. Virginia said the Supreme Court lacked authority to make this ruling because it did not have the power to review state decisions.
· Issue: Does Scotus have the authority to review state court decisions?
· Holdings: Yes
· Rule: The Supreme Court has the power to review state court decisions.

· Reasoning:

· (1) Justice Story infers that the constitution expected Scotus to review decisions of the highest state courts because otherwise it would essentially have no job (other than to review the very small number of cases that fit its original jurisdiction).

· (2) State judges will be prejudiced to decisions involving their own states. Federal judges will not be impacted by state jealousies or state interests.

· (3) It is necessary to maintain uniformity in the interpretation of federal laws.

	Constitutional Interpretation (intro):
Martin is a lesson in Constitutional interpretation. The Court will often rely on the following strategies (among others):

  (1) Look to precedent or explain standard for overturning precedent;

  (2) Rely on contemporaneous (18th Century) understandings of the wording of the Constitution;

  (3) Rely on the text itself and the justices’ own parsing;

  (4) Rely on the purpose of the Constitution;

· E.g., in Martin, the court said that the Framers were concerned state entities might be prejudiced by state government interests.

  (5) Rely on the structure of the Constitution;

· Reading between the lines.

· Art. III did not require the creation of lower Federal courts, meaning the Framers intended for the Court to review state courts — after all, there might not be any lower Federal courts.




· Cohens v. Virginia (1821)
· Facts: Two brothers were convicted of selling DC lottery tickets in violation of Virginia law. Appealed to the Supreme Court, arguing that the tickets were authorized by Congress so their actions were protected by the Constitution.
· Issue: Whether Scotus can review state decisions and, specifically, whether Scotus can review criminal cases where the state government was a party.

· Holding: Yes.

· Rule: The Supreme Court has the power to review state court rulings in criminal cases. 
· Reasoning:

· State judges may be willing to cut some corners to protect their jobs/salaries because they are elected.
· We cannot fully trust state courts to adequately protect federal rights because state judges are prejudiced toward state interests, beholden as they are to the legislature for their jobs.

· Also, uniformity of federal laws. It is important not to have different interpretations of the Constitution across different state lines.

3. JUSTICIABILITY LIMITS

· Background information for the Lochner era (know that when someone mentions Lochner, they are talking about Constitutional law).

A. REGULATION OF THE COURTS
· Size of SC:

· The Constitution requires the existence of one supreme court but does not specify the size. This is left to Congress under the Necessary and Proper Clause.

· Nomination and Confirmation of Federal judges:

· Federal judges are appointed for a lifetime. 

· The only check on them is impeachment.

· Impeachment of federal judges:

· There is a historical norm against impeaching based on interpretation disagreements.
· Process:

· Majority vote in the House (to impeach)

· 2/3 vote in the Senate (to convict and remove)

· Constitutional Amendment:
· Amending the Constitution is very difficult.

· Two methods:

· Initial proposal by 2/3 vote of each House of Congress

· A convention of the 50 states called for by 2/3 of the state legislature

B. IMPLEMENTING JUDICIAL REVIEW
· Justiciability Doctrine: What cases are suitable for judicial resolution.
· Justiciability: Whether the court has the power to review a case.
· The civil rights cases of the second half of the 20th Century transformed the Court’s justiciability doctrines. 
· Article III defines it in terms of hearing “cases” or “controversies.” These terms seem to only encompass adversarial litigation. This is why, very early on, the court decided it would not issue advisory opinions.
· The five Justiciability Doctrines were developed by the Supreme Court to satisfy the case or controversy requirement.
· JUSTICIABILITY DOCTRINES: (5) 
· (1) Prohibition against Advisory Opinions
· (2) Standing

· (3) Ripeness

· (4) Mootness

· (5) The Political Question Doctrine

· (1) Prohibition against Advisory Opinions:

· Advisory Opinion: One where the party is seeking advice but there is no actual controversy or adversarial dispute.
· Article III defines it in terms of hearing “cases” or “controversies.” These terms seem to only encompass adversarial litigation. 
· This is why, very early on, the court decided it would not issue advisory opinions.

· (2) Standing  Is it right plaintiff?
· Standing basically asks: is this the right plaintiff. 
· Constitutional requirements of standing:

· (1) Injury

· Must be a concrete, particularized, and legally cognizable harm to the plaintiff.

· (2) Traceable (causation)

· Plaintiff’s injury must be fairly traceable to action taken by the defendant.

· (3) Redressability

· The relief sought (eg: damages/injunction) must alleviate plaintiff’s injury and must be tied to the remedy sought. 

*These requirements are from Allen v. Wright. Absence of any of these means there is NOT a case or controversy. 
· The Prohibition Against Third-Party Standing:

· General Rule: Party has standing only to assert own rights.

· Exception: Practical hindrance against third-party asserting own rights AND a special relationship (Singleton v. Wulff)

· No clear test for what constitutes a sufficient relationship.
· (3) Ripeness   Is it too soon?
· Basic Rule: Plaintiff may not present a premature case or controversy.

· Often a consideration when court may rule on the constitutionality of a law before it is enforced against the plaintiff (Poe v. Ullman; Abbott Labs v. Gardner). 
· (4) Mootness   Is it too late?
· Basic Rule: Plaintiff must present a live controversy, an on-going injury at all stages of litigation. 
· Exceptions: 

· (1) Capable of Repetition yet evading review
· Applies to facts of short duration and that are capable of repetition as to this plaintiff.

· Examples: 

· Roe v. Wade ( Termination of pregnancy (would be moot after child was born but issue could be replicated so exempt). 

· Moore v. Ogilvie ( challenging voting issues.
· (2) Voluntary Cessation

· They voluntarily stopped
· Example:

· The company being sued changed their policy in the middle of the trial. 

· Friends of Earth v. Laidlaw

· (3) Class Actions

· Example: 
· Parole Comm’n v. Geraghty

*Question and answer examples in Lecture 4 notes
· (5) The Political Question Doctrine

PQD is very discretionary!!

· PQD refers to allegations of constitutional violations that federal courts will not adjudicate, and that the Supreme Court deems inappropriate for judicial review.
· These cases involve issues that are committed to the “political” branches (ie: the legislative and executive branches).

· PQD does not apply to the states.

· PQD is a preservation of Scotus’ supreme power.

· Examples of political issues:
· Issues of national security (foreign relations cases)
· Questions of starting/ending wars

· Cases dealing with the procedural validity of constitutional amendments. (?)
· In Baker v. Carr, the court set forth the Political Question Doctrine.
· It is essentially a function of the Separation of Powers.

· In Baker v. Carr the court did NOT find a political question.

TOOLBOX: Baker Carr Factors
· The court set forth 6 independent tests (factors) to determine the existence of a political question (these tests are in descending order of importance):
· (1) A demonstrable textual commitment of the issue to a coordinate political department.
· (2) A lack of judicially discoverable and manageable standards for resolving the issue.
· (3) An initial policy determination of the kind premised on nonjudicial discretion.
· (4) Expressing lack of respect for coordinate branches.
· (5) An unusual need to adhere to a political decision already made.
· (6) The potential for embarrassment from multiple decisions by various departments on one question.
· All of these factors are highly discretionary. The court starts with the first factor (generally) and then can decide how many factors to consider or how few.

· AND these tests are all self-governing. Ie: the court decides how to apply them and what they mean.

· The Theory of PQD: That the judicial branch should not be ruling on everything.

· Powell v. McCormack (1969)
· Facts: The House voted to exclude a member of Congress. That member, Powell, filed suit challenging the exclusion. Powell argued that it was unconstitutional for the House to exclude him after he was duly elected, unless he failed to meet the requirements contained in the constitution (age, citizenship, etc). 
· Issue: Whether the subject matter is a nonjusticiable political question.
· Held: No.
· Rule: The Baker v. Carr factors.
· Reasoning: The constitution leaves the house without the authority to exclude its members who meet the specific requirements in the Constitution. Otherwise this would essentially nullify the 2/3 vote requirement if Congress could just add new requirements for members and be allowed to expel members for anything. The Constitution does not vest in Congress a discretionary power to deny the membership by a majority vote. This is not a PQD, thus it IS justiciable.

· The test/factor used here is the “textual commitment formulation.”
· Nixon v. U.S. (1993)
· Facts: A Judge was convicted of perjury and put in prison but refused to resign his post. The House impeached him. It then went before the Senate. The Senate invoked a Senate Rule that allowed them to create a subcommittee to hold hearings of evidence from both sides. After the hearings, the Senate voted by more than the required 2/3 and judgment to remove Nixon was made. 
· Issue: Whether the claim is justiciable.
· Held: No, it is NOT justiciable. It is a political question.
· Rule: The Baker v. Carr factors
· Reasoning: The key here is the word “sole” in the Constitution. If the court could review impeachments, then the Senate would not have the sole power. The court viewed this language as a textual commitment of the issue to the Senate, and it also perceived a lack of judicial standards for determining the applicable procedures. It also pointed to the need to respect a final determination rather than leaving the validity of impeachments open during litigation. 

· This is textual support that the Senate has the discretion to decide how and what methods it would try the impeached official.  The court also believed this was the specific intent of the framers. An impeachment trial and separate criminal trial was intended (separation of powers). Impeachment is the only direct check on the judiciary branch, so getting the judiciary involved would undermine the check.
· This case is precedent for the general proposition that challenges to impeachment are nonjusticiable political questions!
· White Concurrence:  (ADD IN)
· Souter Concurrence: He agrees that it is a nonjusticiable political question BUT he believes that if Senate were to act in a manner that seriously threatened the integrity of the impeachment results, then judicial review may be appropriate. Ie: The Senate’s sole power to try impeachments has its limits.
	Exam Tip

Unless the fact pattern involves enslavement, the case will be about an act of government.

Frame the issue: What government action (x) violated which part of the constitution (y)?


II. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments  *This section mostly tested as m/c
A.  (Not) Applying the Bill of Rights to the States

· Barron v. Baltimore (1833)
	Facts
	Barron sued the city for taking property without just compensation in violation of the Fifth Amendment. 

He contended that the city ruined his wharf by diverting streams and making it too shallow for boats. 

	Issue
	Whether the government action of flooding Barron’s wharf violates the Takings Clause of the 5th Amendment.

	Holding
	No, it does not.

	Rule
	The 5th Amendment Takings Clause does not apply directly to the states. TOOLBOX RULE
After the 14th A was added to the C, the word liberty in the DP clause was interpreted to protect a variety of unenumerated rights. The provisions of the BoR are among those rights that are protected. **IMPORTANT
The Original C and BoR are not documented, except for a few exceptions, to limit state and local governments.

· This case is about NOT applying the BoR to the states.

	Reasoning
	Marshall’s reasoning seems to be based in part on specific intent → the purpose of these A’s were to guard against the abuse of power of the federal government.  The framers were very concerned about the new federal government they were creating. It was not about limiting the power of state and local government. It would not have been ratified if they thought it was coming for the state and local officials. There was a lot of faith in state constitutions.
The 5th A was not intended to limit state power (his reasoning).

Marshall looks to the text, historical intent, and context to decide the case. This is how foundational cases were decided.  (Ie: novel questions)



· **Be precise when you are talking about a right applying that has been incorporated.
· For example: If you are suing the LAPD, the complaint would say that the LAPD violated the due process clause of the 14th Amendment which incorporates the 4th Amendment right. 

· The Slaughter-House Cases (1873) (not assigned but know the rule)
	Facts
	Butchers challenged a state law in Louisiana regulating how to butcher animals in a slaughterhouse.

	Issue
	Whether that LA law violated the 3 provisions (P/I, DP, EP) of the 14th A?
· Also contends that the law violates the 13th A.

	Holding
	No, it does not.

	Rule
	The court interprets the Privileges or Immunities Clause in the 14th Amendment to protect virtually nothing. TOOLBOX ** (M/C testing only)
  Virtually nothing = 

· Right to come to the seat of government to assert any claim they may have upon that government, to transact any business they may have with it, to seek its protection, to share its offices, to engage in administering its functions.

· The right of free access to its seaports, through which all operations of foreign commerce are conducted, to the subtreasuries, land offices, and courts of justice in the several States. 

The Court interprets the Equal Protection Clause as needing higher scrutiny (strict scrutiny review) when the government is involved and there is use of Jim Crow racial or gender discrimination.  TOOLBOX
· In the case of race classifications, the other time it wants to apply to the high hurdle is when race is being used for purposes of inclusion (race-based affirmative action and civil rights law).


TAKEAWAY: This case is the first time SCOTUS interpreted the 14th Amendment provisions (Privileges or Immunities Clause, Due Process Clause, Equal Protection Clause)

· This case exposes us to an alternative theory of incorporation.
· Justice Clarence Thomas is an advocate for this theory.
· These are the justices who believe that “liberty” should not make the 14th A apply to the states just on principle. 

	The court in Slaughter-House interpreted the 13th Amendment narrowly. The modern contemplation is far broader:

It is absolutely unconstitutional to enslave a person whether you are of African descent or not. 


· As a matter of history, the Privileges or Immunities Clause was supposed to be the way the BoR applied to the states. 

B. Early Federalism, Early Substantive DP Issues, and Protection of Slavery by the Constitution and Supreme Court

· The original Constitution strongly protected the rights of slavery and protected few individual civil rights. 
· Art. 1, §2, Cl. 3 (3/5s clause); 

· Art. 1, §9, Cl.1 (no federal law prohibiting trade of slaves); 

· Art. IV, §2, Cl. 3 (Fugitive Slave Act)

· Prigg v. Pennsylvania (1842)   *An early federalism case
	Facts
	Margaret, an African American woman, married a free African American man in the state of Maryland under the acquiescence of Ashmore (who was the owner of Margaret’s parents but had “set them free”). Margaret and her husband moved to Pennsylvania (a free state).
When Ashmore died, Prigg found Margaret and abducted her and her children to “return” them to the inheritor of Ashmore’s estate. There was a PA state law that required that Prigg obtain an arrest warrant first and then bring Margaret in for a hearing after where a judge will determine if she is free or not.

Prigg obtained a warrant but the judge then said he had no jdx and wouldn’t hold a hearing. Prigg took Margaret and her children to Maryland and sold them into slavery.

Prigg was later tried for breaking PA law, he was found guilty by the lower courts.

	Issue
	Was the PA law constitutional?  (No)
Was the Fugitive Slave Act constitutional? (Yes)

	Holding
	The Supreme Court declared unconstitutional a PA state law that prevented the use of force or violence to remove any person from the state to return the individual to slavery and holds the Fugitive Slave Act of 1793 constitutional.

	Rule
	Absolute right to enslave people (states do not have the power to pass a personal liberty law).
The states, in virtue of their general police power, possess full jdx to arrest and restrain runaway slaves. But such regulations can never be permitted to interfere with the just rights of the owner to reclaim their slave.
Established the broad federal legislative power to protect rights of captors and rejected state power to regulate abduction and trafficking of persons of African descent to protect them.
Held Congress has implied power to pass federal Fugitive Slave Law of 1793.


	Dissent

Harlan (?)
	You can enslave people, but your right is not so absolute that state laws cannot at least slow down the process or change the process. This is an early example of substantive DP.


· Dred Scott v. Sanford (1857)
	Facts
	Dred Scott, a slave owned by John Emerson, in Missouri, was taken into Illinois, a free state. 

After Emerson died, John Sanford, a resident of New York, administered his estate. 

Scott sued Sanford in federal court (based on diversity jdx), claiming that his residence made him a free man.

	Issue
	Two issues:
1. Whether Dred Scott is a national citizen (with standing to sue).

2. Whether congress has the power to pass the law under any of the powers granted to it by the Constitution.

(2 laws: Missouri Compromise & Northwest Ordinance)

	Holding
	1. No
2. Unconstitutional

	Rule
	People who were enslaved were not intended to be included under the word “citizens” in the C and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the US.  TOOLBOX**

	Reasoning
	The court looked to the Declaration of Independence, but then determined that even though the text would mean Scott was a citizen, because the drafter’s themselves had enslaved people, the court held that the words couldn’t mean that in order to not tarnish the drafter’s reputations.
It is a belief that we cannot interpret this provision in a way that would make the framers look bad. “Deification of the framers”
The court states that “the right of property in a slave is distinctly and expressly affirmed in the Constitution. 
· This is where substantive DP objectors point to in arguing that Dred Scott is an example of Substantive DP – they claim because slavery was not explicitly protected in the constitution that this was an interpretation by the justices.
This was an “unprincipled opinion” ( this means it was decided based on the justice’s own ideology rather than on the law/existing doctrine.
*The source of meaning the Justices claim is specific intent of the drafters of the C.

	DISSENT

Harlan

“The great dissenter”
	Argues that the majority’s interpretation in Prigg and then Dred Scott are hypocritical. In one they only look at the text and in another they choose to ignore it completely.


· Dred Scott has never been overturned. 

· HOWEVER, the 14th Amendment was enacted after this and section 1 has the Citizenship Clause which effectively makes this decision no longer binding precedent.
· This clause means: If you were born here ( you are a citizen.

· Dred Scott is NOT a case about the Equal Protection Clause ( it is about race and the Constitution!
C. MODERN STATE ACTION DOCTRINE & EXCEPTIONS
· The Modern State Action Doctrine (also called the Government Action Doctrine):
· The Constitution limits government power but does not limit the actions of private people.
· The (anti) Civil Rights Cases of 1883 are the source of the Government Action Doctrine.
· Two Exceptions to the Government Action Doctrine:

· Public Function Exception:

· A private entity must comply with the Constitution if it is performing a task that has been traditionally, exclusively done by the government.
· Entanglement Exception:

· That private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct.

· *Endorsement

· This is another exception except that it is so similar to entanglement that they are essentially the same thing.

· Government endorsement of private activities.

*The idea being that if you can say that the actor is similar enough to the government, then it will fall within one of these exceptions.

	Exam tip:

If there is no government/actor involved in the fact pattern, then there is NO constitutional issue.

BUT on our exam – will always be a gov actor!


· Marsh v. Alabama (1945)
· The court held that the company-owned town qualified under the Public Function Exception of the Government Action Doctrine, and therefore the suit against the town could proceed.
· Shelley v. Kraemer
· In Shelley, there was a racial covenant in a real estate deed, which was enforced by a state court injunction. SCOTUS holds that the judicial enforcement of the restrictive covenant constituted a state action because the states made available to individuals the full coercive power of government to deny to petitioners on the grounds of race enjoyment of property.
· Held: 

· Private parties may abide by the terms of such a covenant, but they may not seek judicial enforcement of such a covenant, as that would be a state action. Thus, the enforcements of the racially restrictive covenants in state court violated the Equal Protection Clause of the Fourteenth Amendment.
· This case implicated the entanglement (or possibly endorsement) exception. 
· The Civil Rights Cases (United States v. Stanley) (1883)
	Facts
	These cases involved various public serving establishments (hotel, inn, theater, opera) denying entrance to African American individuals. 
The cases are founded on the first and second sections of the Civil Rights Act of 1875. This Act was a civil rights public accommodation law that said that businesses open to the public must accommodate all people. 

	Issue
	Does Congress have the power under Section 5 of the 14th Amendment to enact this legislation?

	Holding
	No, it does not.

	Rule
	Congress lacks authority under Section 5 of 14th Amendment to regulate private conduct (ie: pass civil rights laws).      This is still good law! [TOOLBOX]
Congress lacks authority under Section 2 of 13th Amendment to protect rights of formerly enslaved African Americans. (This has been overruled in Jones v. Alfred H. Mayer 1968).


	Reasoning
	Section 5 of the 14th Amendment only gives Congress the right to remedy state violations of individual’s constitutional rights.

This case gave power to the states to decide if they wanted to get on board with the 13, 14, and 15th Amendments. It said that Congress’s enforcement power was too narrow – it could only stop enslavement but nothing else.  

	Dissent
Justice Harlan
	Harlan is pointing out the court’s hypocrisy in how they are deciding cases.

Court had too narrowly interpreted the reconstruction amendments (13, 14, 15). They have used the drafter’s intent to decide (in Prigg) but now suddenly they are disregarding the drafter’s intent when deciding this issue. 
Harlan is saying that the Citizenship Clause is important for this decision. He says that s5 gives Congress power to enforce the Citizenship Clause too and if you’re going to be a full citizenship you should be able to go to places open to the public. That public accommodations are “agents or instrumentalities of the state.”


· We still do not have a law that prohibits discrimination based on sexual orientation or gender identity by public accommodating businesses. But we do have a federal law prohibiting discrimination based on race.
· Civil Rights Cases Takeaways:

· Part of the majority opinion states a theory that is still being used to argue constitutional cases now.

· This is the theory that when you start protecting the civil rights of a group who historically had not had those rights, when you give those rights over, it is discriminatory to and violates the rights of those who had the rights beforehand (the majority). It creates this conception that civil rights are finite. 

· This case is a narrow interpretation of Congress’s enforcement power of section 5 of the 14th Amendment.
· Plessy v. Ferguson (1869)

· The court upheld a Louisiana Jim Crow law requiring racial segregation of passengers in railroad cars.

· “SEPARATE BUT EQUAL” ( legalized segregation

· Justice Harlan Dissented:

· Argued that Plessy implicated civil equality, not social equality. That the purpose of the law was to impose a badge of inferiority and servitude on African Americans. Though it is important to note that Harlan was not a proponent of racial equality. His decision revolved around the categorization of civil rights. 

· Justice Clarence Thomas interprets Harlan’s dissent to mean that the EP Clause protects individuals, not groups, and that it does not matter which racial groups are benefited or burdened by state action. “Anti-Classification Principle”

III. Limits on Government Power: Substantive Due Process
· Standards of Review:   STANDARDS ARE IN TOOLBOX
· Rational Basis Review: 

· The default standard is “rational basis” review

· Standard: Whether government has a rational basis for the law (impacting non-fundamental interests).

· I.e.: The government must prove that it has a legitimate government purpose and the law in question only has to be rationally related to that purpose.

· Rational is defined so broadly that this is a very low threshold and is easily met.

· If the law does not infringe on a fundamental right ( rational basis review.

· Even a hypothetical purpose satisfies this standard. 

· Strict Scrutiny:

· This is the highest standard of review.

· When a law infringes on a fundamental right, it is subject to strict scrutiny.
· Standard: The government must show that the law was passed for a compelling governmental interest and must have been narrowly tailored to achieve that interest. (Confirm!)
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· There are two types of Due Process:
· Procedural DP Notice/Hearing (*not tested)
· How has the government action been taken?
· Limits the procedures and methods by which government enforces law. Requires that the government afford particular persons notice and opportunity to be heard.

· Substantive DP Balancing Test
· What government action has been taken?

· Limits the policy choices the government can make (depending on the nature of individual liberty at issue).

· Substantive DP comes from the interpretation of the word “liberty” in the 14th A DP clause.

· Old Substantive DP:

· Lochner (not good law)

· Fundamental right to contract (under 14th A DP)

· The Lochner court limited and impeded state governments from regulating in the economic realm – using the liberty to contract as a rationale.
· This version has been overruled – there is no fundamental right to contract in modern law!

· New Substantive DP: *encouraged to use “autonomy” when referring to substantive DP. Eg: reproductive autonomy
· Griswold

· Roe*

· Casey*

Analysis for Substantive DP:
1. Does the law infringe upon a fundamental right?

2. Is there a sufficient justification (end) for the law and is the means (what the law does) sufficiently related to the purpose of the law?

	Strict Scrutiny Test  (End-Means Analysis)
1. END (purpose) = must be “COMPELLNIG” goal not prohibited by the Constitution
2. MEANS (law) = only permissible if “necessary” (least burdensome) way to achieve the purpose


	Rational Basis Test   (End-Means Analysis)
1. END (purpose) = permissible as long as Ct can conceive* ANY goal not prohibited by the Constitution
2. MEANS (law) = permissible as long as “rational relationship” to the purpose
                       *doesn’t have to be ACTUAL goal 


· Lochner v New York (1905)
	Facts
	New York enacted a state maximum hours law for bakers. 

	Issue
	Does the statute violate the liberty protected by the 14th DP clause?

	Holding
	Yes.

	Rule
	The maximum hours act infringed on the liberty to contract. (Maximum hour law struck down)
Lochner is NOT good law.

The Holmes Dissent is now the dominant view: The court should defer to the legislature and shouldn’t be second guessing the legislator’s motives or purpose. Ie: shouldn’t questioning whether it’s smart or effective policy.

	Reasoning
	The court used a higher level of scrutiny (not exactly modern strict scrutiny but an elevated standard), considering the right to contract as a fundamental right. Though states have a general police power to regulate for health, safety and welfare, the court determined that this went beyond that state police power. (The court shows its ideology in this case. It was anti-regulation).

	Lochner Era Cases

The Lochner court used the liberty to contract as a limit on government power to regulate the economy.

Criticized for using doctrine for insincere reasons to further its own policy preferences.


· General Rule: 
· When a law infringes on a fundamental right, it is subject to strict scrutiny. 
· Lochner Era cases (1900-1936):  Just know issue & conclusion
· Allgeyer v. Louisiana (1897) (Struck down law prohibiting out of state insurance –law violated DP)
· Coppage v. Kansas (1915) (Union law struck down)
· Muller v. Oregon (1908) (Upheld law setting maximum hours for women. Brandeis brief)
· Adkins v. Children’s Hospital (1923) (Struck down a minimum wage law for women/children)
· Weaver v. Palmer Bros (1926) (Struck down law consumer protection law prohibiting use of “shoddy” in bedclothes).
· Nebbia v. New York (1934) (Upheld law fixing price regulations for milk).

· **All of these used the freedom to contract within the DP clause as basis for the decision.
· There is no modern fundamental right to contract (expired with the Lochner Era).
	Fundamental Right 
	( Strict Scrutiny (gov rarely wins)

“More searching judicial inquiry”

	Non-Fundamental right/liberty
	( Rational Basis review (presumptively constitutional)


· There is no longer an undue burden test for viability of pregnancy. Now it is only subject to rational basis review. 
THE END OF LOCHNERISM  Abandoning the fundamental right to contract (post 1937)
· New approach: laws regulating business and employment practices (economic regulations) will be upheld when challenged under the DP clause as long as they are rationally related to a legitimate government purpose.
· This time was also called the “switch in time that saved nine” (referencing FDR’s attempt to court pack.
· West Coast Hotel v. Parrish (1937)
· Upheld a state law requiring a minimum wage for women and expressly overruled Adkins v. Children’s Hospital and Morehead v. Tipaldo.  (Not toolbox rule – just know issue and holding)
· United States v. Carolene Products (1923)
· Upheld a consumer protection law prohibiting “filled milk” (ie: economic regulation). 

· Carolene Products is articulating a presumption of validity. This is the presumption of rational basis. Footnote 4 provides the exception to this presumption.
· Rule: Laws regulating the economy do not infringe upon a fundamental right, thus they are subject to rational basis review. TOOLBOX
· Footnote 4: 
· Proclaims a need for judicial deference to government economic regulations, with more aggressive judicial review reserved for cases involving fundamental rights and “discrete and insular minorities.”
· Constitutionality will not be presumed when: (this is theory - not doctrine)
1. Legislation within a specific prohibition of the Constitution (the Bill of Rights)

2. Legislation restricts political process

3. Prejudice against “discrete and insular minorities” 

· Majority can’t oppress numerical minorities which is why we need the court to protect those minorities using the higher standard.

· Members of the court do not necessarily interpret this in the equal protection clause so we will see conflicting views in later opinions in this class.
· Williamson v. Lee Optical (1955)
	Lee Optical is the modern approach

( If it has to do with economics, it does not violate a fundamental right, so we look at rational basis review.


·  Key Takeaway: Rational basis is an extremely low bar, and it will always be applied to economic regulations. 
· Facts: An OK law prohibited opticians from making new glasses for people without a prescription. 
· Court held that the law did not violate DP, because it was rationally related to a legitimate purpose.

· Purpose: To make people get more frequent eye exams (Court says it doesn’t care if this is the real reason or not)

· Means: forcing people to get eye exams before getting new glasses. (Court says it doesn’t care if this is the best way to accomplish the purpose).

· This case goes in our TOOLBOX for the DEFENSE, if the standard of review is rational basis. 

· “The law need not be in every respect logically consistent with its aims to be constitutional, it need only be correcting some evil.”
INCORPORATION
· Incorporation is a form of substantive DP.

· After the slaughterhouse cases killed the P&I clause, substantive due process became more important because it was a way for the court to make the Bill of Rights applicable to state and local governments. 

· Involves Court’s interpretation of the word “liberty” in the Due Process Clause. 
· The court uses selective incorporation into the 14th A DP Clause to apply provisions of the 1-8 As to state and local governments.
	TOOLBOX
You cannot directly violate the 9th Amendment!! It does not protect any substantive rights.


· The Bill of Rights is mostly incorporated.

· What is left out?

· 5th A right to Grand Jury Indictment

· 7th A right to jury trial in Civil Cases

· 3rd A no soldier can quarter in a private home without consent.
· Current interpretation of 9th Amendment:

· Language to make clear that fundamental rights not limited to BoR (Judges can find and enforce other rights). *No substantive rights protected by BoR.

· Pre-Incorporation Cases:

· Palko v. Connecticut (Held that the BoR does not apply to the states, and specifically that the right against Double Jeopardy does not apply).

· Adamson v. California (held that the right against 5A incrimination does not apply to the states).
· Duncan v. Louisiana (Explains the test of whether a provision of the BoR is incorporated)

· TEST: Whether it is fundamental to the American scheme of Justice (Palko tradition and history test?)

· Incorporation Cases:
· Burlington & Quincy Railroad v. City of Chicago (1897) ( The supreme court ruled that the DP clause of the 14th A prevents states from taking property without just compensation.
· Gitlow v. New York (1925) ( Incorporated 1st A’s free speech protection to the states.
· Powell v. Alabama (1932) ( Incorporated the 6th A right to counsel in a capital case.
· Palko v. Connecticut (1937) ( Held that 5th A right against double jeopardy was not a fundamental right. This was expressly overruled in Benton v. Maryland (1969). 
· Timbs v. Indiana (2019) ( Incorporated the 8th A excessive fines clause. 
· In Justice Thomas’ dissent he lays out clearly that he has an issue with SDP. He argues SDP is “non-textual” and that he would interpret the constitution to not protect unenumerated rights. He believes that the Privileges or Immunities clause would incorporate the BoR to the states. 
	Ad Hominem Fallacy

Some of the opinions and dissents are just the Justice’s theory – not doctrine.


PROCREATION & CONTRACEPTION REGULATIONS
· Cases:
· Loving v. Virginia (1967) ( One of the first to recognize the fundamental right to marry.
	Facts
	In 1958, two residents of Virginia, Mildred Jeter, a black woman, and Richard Loving, a white man, were married in the District of Columbia. The Lovings returned to Virginia shortly thereafter. The couple was then charged with violating the state's antimiscegenation statute, which banned inter-racial marriages. The Lovings were found guilty and sentenced to a year in jail (the trial judge agreed to suspend the sentence if the Lovings would leave Virginia and not return for 25 years).

	Issue
	Did Virginia’s antimiscegenation law violate the DP Clause of the 14th A? 

Antimiscegenation law = Restricts who you can marry based on race.



	Holding
	Yes.

	Rule
	Right to marry is a fundamental right.


· Zablocki v. Redhail (1978) ( Another fundamental marriage right
	Facts
	Roger C. Redhail, a Wisconsin minor, fathered a child. A court ordered him to pay child support. Two years later, he applied for a marriage license in Milwaukee County. His application was denied by County Clerk Thomas E. Zablocki who declined to issue the license under a state statute on the ground that Redhail owed more than $3,700 in child support.. Redhail filed a class action in federal district court against Zablocki and all Wisconsin county clerks. The court ruled in Redhail's favor. Zablocki appealed to the United States Supreme Court.

	Holding
	The court struck down a law infringing on the right to marry 



	Rule
	Marriage is a fundamental right

	Reasoning
	Analysis example:

· The purpose of this law was to ensure child support was paid.

· The means was to ban people’s right to marry if they hadn’t paid child support.

· Is the means narrowly tailored to satisfy the purpose?

“MEANS – END – FIT”




· Michael H. v, Gerald D. (1989) ( Family visitation regulations.
· Plurality decision – no toolbox doctrine

· Facts:

· Gerald D. was the presumptive father of Victoria D. since she was born to his wife Carole D.. However, Carole had an adulterous partner, Michael H., who obtained blood tests indicating that he was likely the biological father. When Michael obtained visitation rights in a California state court, Gerald argued that Michael had no ground under California law to challenge Gerald's paternity since more than two years had passed since Victoria's birth. According to Cal. Evid. Code 621, the child is "presumed to be a child of the marriage" and another man can only challenge this presumption within two years of birth. The court ruled in favor of Gerald and canceled Michael's visitation rights. Michael claimed that Code 621 violated his Fourteenth Amendment due process rights by denying him an opportunity to establish his paternity. A California Court of Appeals upheld the constitutionality of Code 621.
· Court held that the California law did not violate the 14th A DP Clause. Justice Scalia used the non-doctrine rule – relying only on the Palko tradition and analysis interpretation and accepting the narrow definition of the liberty interest.
· This case tells us that it matters HOW you describe the liberty interest if you’re arguing that it is a fundamental interest. 
· Moore v. City of East Cleveland (1977) ( Family living regulation.

· Plurality decision – no toolbox doctrine

· Facts:

· East Cleveland's housing ordinance limited occupancy of a dwelling unit to members of a single family. Part of the ordinance was a strict definition of "family" which excluded Mrs. Inez Moore who lived with her son and two grandsons.
· A good example of a SDP analysis.

· Meyer v. Nebraska ( Parenting choices regulation.

· Facts:

· Nebraska passed a law prohibiting teaching grade school children any language other than English. Meyer, who taught German in a Lutheran school, was convicted under this law.
· Held:  Liberty, the Court explained, means more than freedom from bodily restraint. It also includes the right of a teacher to teach German to a student, and the right of parents to control the upbringing of their child as they see fit.
· Pierce v. Society of Sisters ( parenting choices regulation

· Facts:

· The Compulsory Education Act of 1922 required parents or guardians to send children between the ages of eight and sixteen to public school in the district where the children resided. The Society of Sisters was an Oregon corporation which facilitated care for orphans, educated youths, and established and maintained academies or schools. This case was decided together with Pierce v. Hill Military Academy.
· Held: Schools cannot force children to go to public school. 
· Glucksberg ( Medical decisions regulation.

· Facts:
· Dr. Harold Glucksberg -- along with four other physicians, three terminally ill patients who have since died, and a nonprofit organization that counsels individuals contemplating physician assisted-suicide -- brought this suit challenging the state of Washington's ban on physician assisted-suicide. The State of Washington has historically criminalized the promotion of suicide attempts by those who "knowingly cause or aid another person to attempt suicide." Glucksberg alleged that Washington's ban was unconstitutional. 
· Griswold v. Connecticut (1965)  *Know for M/C – But not a Doctrinal rule
	Facts
	In 1879, Connecticut passed a law that banned the use of any drug, medical device, or other instrument in furthering contraception. A gynecologist at the Yale School of Medicine, C. Lee Buxton, opened a birth control clinic in New Haven in conjunction with Estelle Griswold, who was the head of Planned Parenthood in Connecticut. They were arrested and convicted of violating the law, and their convictions were affirmed by higher state courts. Their plan was to use the clinic to challenge the constitutionality of the statute under the Fourteenth Amendment before the Supreme Court. 

	Issue
	Does the Connecticut law violate the constitution?

	Holding
	Yes. Court struck it down as unconstitutional.

	Rule
	***When you see Griswold cited, it will be cited NOT to the majority, but to Justice Harlan (#2)’s concurrence in judgment. This sets the Substantive DP doctrine.
“This Connecticut statute infringes on the DP clause of 14th A because the enactment violates basic values implicit in the concept of ordered liberty (Palko v. Connecticut). The DP clause stands on its own bottom.”



	Reasoning
	Exam Tip
We do NOT do penumbras emanation on the exam!!

The Penumbras of the First, Third, Fourth, 
and Ninth Amendments create 
the right to privacy in marital relations.




Parenting Choices Regulation  (TOOLBOX 
	Exam Tip
Have a list of all Substantive DP cases so that you can use them to argue for a fundamental right on the exam.

BUT only make the argument if it is not a clearly fundamental right implicated. If it is, then you don’t have to do this analysis/argument.


· If a government action is regulating a parenting choice, it will get heightened scrutiny (strict scrutiny). We can cite to: Pierce v. Society of Sisters and Meyer v. State of Nebraska to support this rule.

· Just use the outcome of the case, not the analysis (outdated).

· How to argue for a new fundamental right under SDP:
· OBERGEFELL RULE:  TOOLBOX
· The court has discretion over which description of the asserted interest it wants to accept. It can consider, but is not bound, by Palko’s Tradition & History analysis. Precedent- based reasoned judgment as to whether the interest should be a new fundamental right. 

· Protection of non-textual rights requires “careful description of the asserted fundamental liberty interest.”

· Plaintiff description is typically broad (i.e.: “parenthood” is a fundamental right)

· Defendant description is typically narrow (i.e.: “fatherhood rights of men who have affairs with married women and get them pregnant” is not a fundamental right.)
· KEY: Which description of the non-fundamental liberty interest the court accepts – this will be the key to winning a case about a fundamental right infringement.

· **Use Michael H. as doctrine for this concept of how to describe the right. TOOLBOX
· GLUCKSBERG TEST: The dissenting view is to consider ONLY Palko’s Tradition & History analysis and Court must adopt narrow description of asserted interest. ( NOT THE LAW
· Non-textual rights protected only if = “a tradition,” stated at the most specific level of abstraction for protecting the right.
	ARGUING NON-FUNDAMENTAL LIBERTY INTEREST SHOULD BE FUNDAMENTAL RIGHT
1. Both plaintiff and defendant argue their view of correct way to DESCRIBE the liberty interest infringed by the law.
2. Apply “history and tradition” (Palko v. CT) Test
3. Plaintiff will be sure to note that “history and tradition” test is a starting point not a stopping point. Defendant will acknowledge this is accurate based on Lawrence v. TX; Obergefell v. Hodges.  You are not bound by this test in Lawrence & Obergefell!!
4. Plaintiff and defendant will make arguments asking court to follow or distinguish its substantive due process precedent cases (i.e.: Griswold; Moore; etc.) based on whether law infringes on decisional autonomy and/or spatial autonomy in ways similar to the court’s analysis in prior majority SDP cases.

5. Plaintiff will argue that court can rely on other considerations as Justice Kennedy did in Lawrence and Obergefell cases. 
TOOLBOX


· “Other considerations” (from #5 above) ( Justice Kennedy relied on: 

· Model penal code

· Committee advising British Parliament

· European court of human rights
Medical Decisions Regulation
· There are really only two cases that can be used for medical decision regulation:

· Cruzan (there was a fundamental right though not explicit doctrine)

· In Cruzan, it was assumed that forced medication was battery. This was then reiterated in Glucksberg.
· In this case, the patient and family did not want the continued care and the question was whether the patient/family had the right to terminate care. It assumed there was a fundamental right to reject having things placed in your body but did not explicitly hold this.

· Glucksberg (there was NO fundamental right)

· Issue: Whether Washington’s ban on physician assisted suicide violated the 14th A DP Clause.
· Held: No.

· Rule: The right to assisted suicide is not a fundamental liberty.

· Compassion in Dying v. State of Washington (1996) 
· An example of how a liberty can be described ( in this case it was “whether a competent adult person who is terminally ill has a constitutionally protected liberty interest in hastening what might otherwise be a protracted, undignified, and extremely painful death” (vs. assisted suicide). 

Sexual Behavior Regulation

Cases:
· Bowers v. Hardwick (1986) **IMPORTANT CASE
	Facts
	Michael Hardwick was observed by a Georgia police officer while engaging in the act of consensual homosexual sodomy with another adult in the bedroom of his home. After being charged with violating a Georgia statute that criminalized sodomy, Hardwick challenged the statute's constitutionality in Federal District Court.

	Issue
	Whether a Georgia law that made sodomy illegal violated the 14th A DP Clause. (The law was not specific to sexuality.)



	Holding
	No, it did not.

	Rule
	Not good law!! Overruled by Lawrence.

	Reasoning
	Conclusion: Court finds no fundamental right infringed and applies the rational basis review. Endorses the notion (which is overruled in Lawrence) that the majority’s moral view equals a legitimate government purpose that can satisfy rational basis review. 
Court lists “non-morality” reasons for regulating sex acts  ( Examples: “adultery (interests of protecting children of marriages, financial security of spouses lacking economic independence), incest (medical harm to children born via incest) and (sexual exploitation of minors and animal cruelty due to inability to legally “consent”

	Dissent

Blackmun
	This was a fundamental right (the right to be let alone).
Justice Blackmun provides a strong example of arguing that a non-fundamental liberty interest should be a fundamental right. **Re-read before exam!

	Exam Tip
You can cite to a dissent but only as theory – not doctrine!


· Note: If we are discussing the protection of autonomy in the home for the exam, base it on the DP Clause, not the 4th Amendment (Griswold).
	Remember:
There may be fact patterns where it’s not reasonable to make this argument (for a fundamental right) so make sure to be aware of that. We have to learn from SDP toolbox what is a reasonable argument and what is unreasonable!


· Lawrence v. Texas (2003)
	Issue
	Does the Texas statute that makes it a crime for two people of the same sex to engage in certain intimate sexual conduct violate the DP Clause and/or EP Clause of the 14th A?

	Holding
	Yes, it violates the DP clause (not the EP clause).

	Rule
	Rule?
The court cites Griswold and the protected interest as a right to privacy and on the marriage relation and the protected space of the marital bedroom. 

	Reasoning
	Conclusion: It does not violate EP clause but it does violate the DP clause. This ruling overrules Bowers. BUT, the court NEVER says it is a fundamental right. 

The court uses “rational basis plus” or “rational basis with bite” as a standard of review. 

This is an exception to the rational basis review and we will recognize it solely by the outcome ( the plaintiff will prevail (rather than the government).

The court does not explicitly say this but also do not require a compelling interest – only a legitimate one.



	A moral or religious reason ALONE is not a legitimate government interest sufficient to satisfy rational basis.


EXAM:

· You cannot predict when the court would use this standard of review, but it is a very low likelihood. You can argue for rational basis with bite on the exam 
In Lawrence, the current majority rule, the court changes position and says government must have a non-morality driven purpose in addition to morality.

· For the purpose of this class do not equate morality with religion.
	Call it a “non-fundamental liberty interest” when arguing something should be a fundamental right


·  Morality: A personal view of what is right and wrong.

· Religion: Having a religious belief.

	Exam Tip
Always use Strict Scrutiny when the government is regulating marriage (Loving & Obergefell)


	Exam Tip
Always use Strict Scrutiny when the government is regulating marriage (Loving & Obergefell)


· Obergefell v. Hodges (2015)
	Issue
	Do state laws that ban same-sex marriage or refuse to recognize legal same-sex marriages violate the EP and DP clauses of the 14th A?

	Holding
	Yes. (Protects the fundamental right of marriage)

	Rule
	Doctrine: We can rely on Obergefell (not Lawrence) as a doctrinal basis for asserting that the 14th DP Clause protects as a fundamental right to make decisions about “intimacy” (ie: sex acts) with another consenting adult in private.  TOOLBOX
Sentence from opinion we can rely on for this rule: “Yet while that approach may have been appropriate for the asserted right there involved (physician-assisted suicide), it is inconsistent with the approach this court has used in discussing other fundamental rights, including marriage and intimacy.”
Regarding the issue of “describing” a non-fundamental liberty interest, Obergefell remains the doctrinal rule:

1) the judge assessing the case may still choose whether to accept the plaintiff's or the defendant's (govt's) DESCRIPTION of the non-fundamental liberty interest, 

2) the judge will apply the "tradition and history"/"ordered liberty" (these are the same test stated in alternative ways as the Sup Ct has noted in its prior SDP cases) Palko-like analysis, 

3) the tradition and history test remains "a starting point, but not a stopping point," 

4) a precedent-driven reasoned analysis follows the tradition and history analysis and 

5) the final step permits "other considerations" deemed appropriate by the judge. 
TOOLBOX
The court also states that the Glucksberg approach to SDP analysis “insists that liberty under the DP clause must be defined in a most circumscribed manner, with central reference to specific historical practices” but that the court has rejected that approach both with respect to the right to marry and the rights of gays and lesbians (Loving, Lawrence).  (Ie: Obergefell rejects the Glucksberg approach).  
TOOLBOX


	Reasoning
	Conclusion:  These kinds of laws violate EP/DP Clause. TOOLBOX



	EXAM TIP
Always use strict scrutiny for race or sex classifications on the exam (never rational basis)!


· Skinner 
· We can treat Skinner as an SDP case when the facts involve sterilization, even though it is an EP case.
· Facts:

· Oklahoma's Criminal Sterilization Act of 1935 allowed the state to sterilize a person who had been convicted three or more times of crimes "amounting to felonies involving moral turpitude." After his third conviction, Skinner was determined to be a habitual offender and ordered to be sterilized. He argued that the law violated the Fourteenth Amendment.
· Conclusion:
· The majority held that the Act violated the Equal Protection Clause of the Fourteenth Amendment. The Court reasoned that certain crimes, such as embezzlement, were excluded from the Act’s jurisdiction without explanation or reason. Moreover, the Court reasoned that because of the social and biological implications of reproduction and the irreversibility of sterilization operations, compulsory sterilization laws should be subject to strict scrutiny. 

· In his concurrence, Chief Justice Stone stated that he disagreed with the majority opinion’s reliance on the Equal Protection Clause and instead cited the Due Process Clause to prevent Skinner from being sterilized. 

· Eisenstadt 

· We can treat this one as an SDP case as well, even though it is an EP case.
· Facts:

· William Baird gave away Emko Vaginal Foam to a woman following his Boston University lecture on birth control and over-population. Massachusetts charged Baird with a felony, to distribute contraceptives to unmarried men or women. Under the law, only married couples could obtain contraceptives; only registered doctors or pharmacists could provide them. Baird was not an authorized distributor of contraceptives.
· Conclusion:

· The court relied on the EP clause – stating that the law’s distinction between single and married individuals violated EP (under RB review).
Reproduction Regulation
· SDP Cases:

· Dobbs (2022)
· Whole Women’s Health v. Hellerstedt (2016)

· June Medical 

· Planned Parenthood v. Casey (1992)

· Roe v. Wade (1972)
· Planned Parenthood v. Casey (1992)
Justice O’Connor Plurality Opinion
	Issue
	Whether a state restriction on abortion that requires informed consent, a 24-hour waiting period, husband notification, and obtaining parental consent if minors, violated the DP clause of the 14th A.

	Holding
	Partly. Most of the law was upheld except the requirement to notify the husband if the woman was married.

	Rule
	Undue Burden Test ( changes the rule from Roe. Overruled by Dobbs
Changes the test from strict scrutiny to undue burden (moderate – between SS and rational basis); and changes when 

	Reasoning
	Conclusion: No. Plurality decision ( Creates the “undue burden” test for abortion but reaffirms Roe’s essential holding. BUT the big difference is that it said that the state has a legitimate interest from the OUTSET of the pregnancy in protecting the health of the women and the life of the fetus. 


	DISSENT

Rehnquist
	Rehnquist argued that a right to abortion was not rooted in tradition so as to rank it as fundamental. He would have applied the rational basis review.

	Viability:
When the fetus can live outside the womb
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	What Court Considers in Overruling Established Precedent
Precedent on Precedent

1. Has the legal rule in the case become “unworkable” (can judges apply it)?
2. Has society come to rely on the holding (detrimental reliance)?

3. Has the law changed to make the case obsolete?

4. Have the facts changed?
What is NOT sufficient to overrule precedent is if the Justice thinks the case was decided incorrectly

Very unlikely she will ask us to do this in a fact pattern!!


**This may not be applicable after Dobbs however**
· Roe v. Wade (1973)
Justice Blackmun

	Issue
	Whether a Texas law criminalizing abortion except when it is used to save a woman’s life violates the DP clause.

	Holding
	Yes, it does.

	Rule
	Trimester Framework:
1. Pre-viability, the right to terminate the pregnancy was a fundamental right subject to strict scrutiny. 
2. Second trimester ( State could regulate the abortion decision only to protect maternal health (which would generally fall within the state’s police power anyway)

3. State could ban all abortions except those necessary to protect maternal health or life. 

	Reasoning
	There was a right to privacy derived from multiple amendments (1, 4, 5, 9, 14).
Inherent in the Due Process Clause of the Fourteenth Amendment is a fundamental “right to privacy” that protects a pregnant woman’s choice whether to have an abortion. However, this right is balanced against the government’s interests in protecting women's health and protecting “the potentiality of human life.” The Texas law challenged in this case violated this right.
The Court identified two government (state) interests (an interest in preserving fetal life and an interest in protecting the pregnant person’s health) and determined that these interests became “compelling” in the third trimester. 
Roe is saying: Freedom/autonomy left to the people is broad enough to encompass a woman’s decision whether or not to terminate pregnancy pre-viability.

	Exam Tip
If the fact pattern includes a genuine health regulation, then it’s not something we have to worry about too much in a US Constitutional class because it is within state police power.
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· Dobbs v. Jackson Women’s Health Organization (2022)
	Issue
	Whether Mississippi’s law banning nearly all abortions after 15 weeks’ gestational age violated the DP clause of the 14th A.

	Holding
	No.

	Rule
	Abortion is not a fundamental right and therefore is only subject to rational basis review.  Toolbox

	Reasoning
	Abortion is not rooted in history and tradition so it can’t be a fundamental right. Roe and Casey should be overturned (uses the 5 step process from Casey).

	Concurrence
Thomas
	He believes that the DP clause “at most guarantees ‘process,’” and the DP clause does not secure any substantive rights. He thinks all SDP cases were decided wrongly and should be re-considered.

	Dissent
	Argues that the majority incorrectly applied the SDP analysis and did the precedent on precedent incorrectly. 


Only apply Dobbs if the fact pattern involves an abortion regulation!
	Reminder:

When there is no majority, the plurality opinion will be controlling (the narrowest decision).
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	*Do not equate originalism with textualism. 

Originalists do look at the text as a source of meaning, but so does everyone else. 

Originalism has not been used to explain the equal protection clause thus far. 


I. CONSTITUTIONAL INTERPRETATION 

Sources of Constitutional Interpretation:
· Primary:
1. Text of constitution

2. Original constitution history

3. Overall structure of the constitution

4. Values reflected in the constitution

· Secondary:
1. Judicial precedents

Examples of Methods of Constitutional Interpretation: 
1. Pluralist (non-originalist) *
. Look at multiple sources to interpret.

a. Purposivist (non-originalist)
· Try to determine the purpose of the constitutional provision.

a. Aspirationalism (non-originalist)

a. Textualism (non-originalist)

a. Pragmatic (non-originalist)

a. Originalism-Specific Intent
a. Fixation thesis:
a. The meaning of the constitution is fixed (here - or Scalia?) (??)
b. The intent of the framers of the constitution.

a. Originalism-Modified/abstract intent

a. Original meaning/understanding (Scalia)

*This is the best way to describe the current approach (rule) with respect to constitutional interpretation by US Supreme Court. However, note this is in the midst of changing with new justices joining the court who ascribe to various originalist theories of constitutional interpretation. (already changed?) 
· Major constraint on judicial power: The justices of the Supreme Court must justify their interpretations of the Constitution, and must be consistent.
· Sources of Constitutional Interpretation

· Primary Sources:

· Text of the Constitution

· All justices agree that the actual words are relevant to the inquiry

· Original Constitutional history (aka specific intent of the framers)
· What kinds of drafts were there? What were the discussions?

· Look at legislative history, etc.

· Overall structure of the Constitution

· How is power divided via the structure of the document?

· Values reflected in the Constitution 

· Liberty? Freedom? Privacy? Everyone is created equal?
· Secondary Sources:

· Judicial precedents

· Methods of Constitutional Interpretation:

· Essentially an endless list. But there are two big-tent categories:
· (1) Originalism

· A set of theories that has two underlying principles:
· (1) Fixation Thesis

· Under originalism, the only way the constitution’s meaning can change is via Amendment. In theory
· I.e.: The meaning is fixed, so long as that meaning is THE original meaning.
· Old Originalism: (1970s) – says that it was fixed at the time it was framed. 

· New Originalism: (1986) – says it was fixed when it was ratified (ie: became part of the constitution).

· In Dobbs, the justices changed the meaning of the constitution (without amending the constitution).

· In Heller, the meaning of the 2nd A provision changed.

· Clearly, originalism only keeps the meaning fixed when it is convenient for the justices. 
· (2) Constraint Principle

· This is the theory that when judges use originalism to interpret the constitution, they will be constrained by the original meaning. 

· Old originalism = Specific Intent Originalism
· New originalism = Original Meaning Originalism *This is the prevailing modern idea of originalism.
	Another Definition of Originalism 

That there are certain sources of meaning that are off-limits when interpreting the constitution.

	In Bruen, they pointed to the “Founding generation” rather than the framers’ intent. This is the difference between public meaning/original meaning originalism and specific intent originalism.


· Appeal of originalism: constraining (though in practice it is not really).
· Two Types of Originalism:

· (1) Specific Intent (old)

· Meaning fixed at framing

· The Framers’ intent is generally considered in most interpretations. But under this theory, it is the ONLY source considered.

· (2) Original Meaning (new – Scalia)

· Meaning fixed when ratified.

· This is the theory we see in Bruen. This method does not restrain the judicial branch at all. Looks to historical documents of various time periods to try to find the original meaning of the 2nd Amendment.
· Permits reliance on a variety of legal and other sources to determine THE public understanding. 
· (2) Non-originalism

· This existed before originalism but was only called non-originalism recently. 
· Pluralism ( uses many different sources of meaning to interpret the constitution. Ie: original meaning, Framers’ specific intent, what reasonable person at the time would have though, historical data, etc.
	Examples of Methods of 

· Pluralist (non-originalism)

· Purposivist (non-originalist)

· Aspirationalism (non-originalist)

· Textualism (non-originalist)
	Constitutional Interpretation

· Pragmatic (non-originalist)

· Specific intent originalism

· Modified/Abstract intent originalism

· Original meaning originalism (Scalia)


	The 2nd Amendment

A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.


District of Columbia v. Heller (2008)
Justice Scalia

	Facts
	Heller a special police officer in Washington, D.C. The Washington, D.C. law bars possession of handgun in the home without a license and makes getting a license very difficult.  Also, it requires those who were licensed to disassemble/lock their guns. 
Heller wanted to have a gun at home but couldn’t get a license.  He sued to enjoin D.C. from enforcing these laws. 



	Issue
	Whether the DC law violates the 2nd Amendment.

	Holding
	Yes.

	Rule
	Heller did NOT delineate a standard of review. 

· Instead, it rejected what would have been the standard of review (Rational Basis) and rejected Breyer’s proposed interest balancing test (in dissent). But stopped short of providing what the standard should be.  [Prof says Heller did NOT say no means-end analysis, but then the court in Bruen says that it did.]
The right to bear arms is NOT an absolute right. TOOLBOX
Laws like the DC law violate the 2nd Amendment. TOOLBOX
· I.e.: Laws that prohibit handguns in the home for self-defense and requires guns to be disassembled or nonfunctional with a trigger lock mechanism while in the home.  Can use these facts to argue if fact pattern is similar (or differentiate).
· Cannot pass gun regulation that restricts the functionality of a weapon in a private home.

· Cannot prohibit handguns from the home

· Cannot limit the ability to self-defend (?)

Gun regulations that WOULD be constitutional are:
· Laws forbidding carrying guns in sensitive places like schools and government buildings
· Laws imposing conditions and qualifications on the commercial sale of arms

· Laws prohibiting the possession of firearms by felons and the mentally ill
· Laws regulating certain kinds of weapons (“dangerous and unusual weapons”)

	Reasoning
	Scalia says this is a natural right and therefore predates the constitution (why he believes the legislative history and specific intent of Framers’ should be disregarded.
The 2nd Amendment contains two pieces: Prefatory clause announcing purpose and operative clause. Other legal documents of the founding era, especially individual rights documents, followed this type of format.

Scalia judicial philosophy:
· Constitutional rights were enshrined with the scope they were thought to have when the people adopted them, and judges cannot change or diminish that scope. It does not matter if there is an epidemic of gun violence – the Court’s job is to follow the Constitution, and nothing more.
Scalia Looks to the Operative clause and then the prefatory clause to determine meaning. 
1. Operative Clause
  “Right of the people": all members of the political community.

· When “right of the people” is used in other places in the Constitution, it refers to individual rights, not collective rights. 

“To Keep and Bear”: “to retain, not lose,” and “to have in custody.” 

· “arms" = “weapons of offence or armors of defense.”

· Consults 1773 dictionary.  
· Scalia says it has no military connotation; “arms” refers to weapons or armors more generally. 
· Altogether: “The 2nd Amendment guarantee[s] the individual right to possess and carry weapons/armors.”
· “Bear Arms” comes up in state constitutions from the founding era.  It those contexts, it does not have a military connotation.  It means the individual rights of people to bear arms in defense. 

· A pre-existing and individual right, but not an unlimited one.
· The government may, for instance, place limitations on firearm ownership for felons or the mentally ill, or prohibit highly-unusual weapons.

2. Prefatory Clause

Does not limit or expand scope of operative clause, only announces intent.
· “Well-regulated militia" = “all males physically capable of acting in concert for the common defense,” not just members of a government-organized militia.
· Relies on precedent, US v. Miller, for this definition. 
· Says this doesn’t have a military connotation, so the dissent and the defendant are incorrect in saying it does. 
· “Security of a free state" = security of a free national government
· (1) repel invasions and suppress insurrections; 

· (2) render large standing army unnecessary;

· (3) if men are trained in arms and organized they can better resist tyranny



	DISSENT


	Breyer suggested adopting a different standard of review – an interest-balancing test. 

· Breyer said this was not strict scrutiny or intermediate scrutiny. However, the majority argues this was intermediate scrutiny and was explicitly rejected.  

	Note
	The plaintiffs wanted the court to adopt Strict Scrutiny for gun regulations.


· Law Chambers History (what we see in Bruen, Dobbs and some in Heller)
NY State Rifle & Pistol Association v. Bruen (2022)
Justice Thomas
	Facts
	The state of New York requires a person to show a special need for self-protection to receive an unrestricted license to carry a concealed firearm outside the home. Robert Nash and Brandon Koch challenged the law after New York rejected their concealed-carry applications based on failure to show “proper cause.” 

	Issue
	Whether New York’s law requiring applicants for unrestricted concealed-carry licenses demonstrate a special need for self-defense violates the 2nd Amendment.

	Holding
	Yes. Law is unconstitutional and struck down.

	Rule
	Rejects means-end testing (traditional tiers of scrutiny) and adopts the Historical Analog Analysis. Under this test, you look at history to see if gun regulation existed similar to the law in question. 
· This means, at least with regard to gun regulation, the court will not apply a means-end analysis.

RULE: Historical Analog analysis (Text/Tradition Test)
The standard for applying the 2nd A is as follows: 

· When the 2nd A’s plain text covers an individual’s conduct; the Constitution presumptively protects that conduct. 
· The government must then justify its regulation by demonstrating that it is consistent with the Nation’s historical tradition of firearm regulation. 
· The government must point to historical precedent from before, during, and even after the founding that evinces a comparable tradition of regulation. It does not need to be a historical twin, just a historical analog.

· The degree of similarity required is highly discretionary!

· Scotus distilled 2 metrics for courts to compare: how the challenged law burdens the right to armed self-defense and why the law burdens that right. (though this sounds like a means-end test, Bruen still rejected it and instead only looked to history).

*We won’t have to use this type of analysis on the exam because it is specific to gun regulation.  
Law Chambers History (this type of historical analysis – ie: not done by actual historians).

	Reasoning
	The majority uses “original meaning originalism” to interpret the 2nd Amendment. 
Essentially, an analysis of only history to analogize the law in question to any regulation that existed in the past. 
But ( Not all history is created equal (only look to certain types of history. Though it’s unclear what time periods qualify). 

	DISSENT

Breyer
	Breyer says the majority misreads Heller and that Heller did NOT reject means-end scrutiny but rather failed to explicitly say what kind of test should be applied.

Breyer argues that his suggested test in Heller (dissent) was NOT intermediate scrutiny and thus when the majority rejected it, they were not rejecting means-end testing. 
Breyer thinks that the 2nd Amendment requires a lower level of review than 14th A liberty rights. (I.e.: different provisions of the constitution require different levels of review). 
Breyer talks about the gun violence in his dissent because he believes that the government’s goal for the law (ie: to reduce gun violence) should be considered in the analysis. 

Means-End Tests: 
· Strict Scrutiny, Intermediate scrutiny, rational basis

Judges understand well how to weigh a law’s objectives (its “ends”) against the methods used to achieve those objectives (its “means”).  TOOLBOX
· Look for government action (what the law is/goal/purpose) = END
· Then identify what the law does (methods) = MEANS

	Bruen’s text/tradition test is different from the Palko tradition & history test. These should be in separate toolboxes!!


	Exam Tip:
She is likely to ask us a fact pattern on: 
the commerce clause, EP clause, SDP, justiciability or PQD doctrine.


II. EQUAL PROTECTION
· 14th Amendment Equal Protection Clause: 

· “nor shall any State…deny to any person within its jurisdiction the equal protection of the laws.” (1868)
· Primary Purpose:

· To protect African Americans. SCOTUS: the long hx of racial discrimination makes it less likely that racial classifications will be based on stereotypes and prejudices. Classifying persons according to race is more likely to reflect racial prejudice than legitimate public concerns.
· Justifications:

· Race is an immutable trait
· Minorities have less political power
· Section 1 overrules Dred Scott declaring all person “born or naturalized” in US are citizens and that no state shall deprive any citizen of privileges or immunities of citizenship.
· Notes:

· Brown ushered in the modern era of equal protection jurisprudence.
· Korematsu first articulated the requirement of strict scrutiny for discrimination based on race and national origin. 
· This is also the one time where the court expressly upheld racial classifications burdening minorities under the equal protection clause.

· The EP modern doctrine is a limit on how the government can classify.

· Federal Government (5th Amendment) & Equal Protection:

· The EP clause is in the 14th Amendment (applies only to states) and the 5th A does not have an EP
· In Bolling v. Sharpe (1954), the court held that the EP applies to the federal government through the DP clause of the 5th Amendment.
· Rule: Court held that the 5th Amendment DP clause has a non-textual equal protection component. TOOLBOX
· “Reverse incorporation”
· The 5th and 14th EP have the same doctrinal analysis.  TOOLBOX
	Exclusion Motivated Race Conscious Regulations (Jim Crow)
	Exclusion Motivated Sex Conscious Regulations (Jane Crow)

	· Plessy (LA Law)

· Brown (KS Law) and others (including DC law)

· [Brown II – Remedy Case]

· Korematsu (Federal executive order)

· Loving (VA Law)

· Palmore (Fl Court Order)

*Dred Scott is NOT an EP case
	· Frontiero (US Airforce Federal rule)

· Craig v. Boren (OK Law)

· US v. VA (VA Admissions policy)

· Orr v. Orr (AL Law)


Questions to ask:

· (1) What is the classification?
· There are two ways to prove existence of the classification: 

· (a) Showing it exists on the face of the law (facially), or

· (b) Demonstrating that a facially neutral law has an exclusionary impact/effect or administration, AND an exclusionary purpose.

· (2) What is the appropriate level of scrutiny?

· Strict Scrutiny:
· Suspect Classification:

· Race

· National origin
· In certain circumstances, the Court has held that the government unjustifiably classifies persons as to the exercise of a fundamental right protected under the EP clause.
· When has the Court recognized fundamental rights under the EP clause?

· Right to procreate (Today the fundamental right to procreate is guaranteed under the DP clause).
· Skinner v. OK (right to procreate)
· Voting

· Access to the judicial process

· Interstate Travel

· Test: (gov carries burden)
· Compelling state purpose

· Narrowly tailored (means must be necessary and least discriminative method)

· Intermediate Scrutiny

· Quasi-Classification:

· Gender/sex

· Nonmarital children (marital status of one’s parents)
· Test: (gov carries burden)
· Important purpose

· Means must have substantial relationship to that purpose

· Rational Basis

· Non-suspect Classifications:

· Age 
· Poverty/socioeconomic status/wealth

· Sexual orientation
· Disability
· When:

· Economic and social regulations UNLESS they infringe on a fundamental right or discriminate against a group that warrants special protection.

· Test: (plaintiff carries burden)

· Legitimate purpose

· Means rationally related to purpose

· (3) Does the particular government action meet the level of scrutiny?
	NOTE
It is the COURT who decides what the ACTUAL PURPOSE of the law is. It can be something totally different than what the government argues.


· NOTE:

· Laws can be underinclusive or overinclusive
· Underinclusive: the law does not apply to individuals who are similar to those whom the law applies.

· Overinclusive: the law applies to those who need not be included in order for the government to achieve its purpose.
	Exam tip 

( you do not have to use these terms on exam (BUT important to talk about the means-end fit!!)


· A law can also be both under- and over-inclusive. If it is one of these (or both) it does not mean it will be invalidated.  

CASES
· Slaughter House Cases
· Early interpretation of the EP clause
· In the Slaughterhouse Cases, the Court held that the Equal Protection Clause only applies to former slaves (needs strict scrutiny)
· EP applies to the certain factual circumstance when it applies to a certain race only

· Racial caste such that you are a second-class citizen

· Purpose of the 14th EP clause is to dismantle racial hierarchy → the only modern case where the Court interprets this again is Palmore
· Palmore has not been overruled but the current doctrine/current Court does not use it.
· Palmore is the minority view under current EP doctrine
Plessy v. Ferguson (1886) “SEPARATE BUT EQUAL”
Justice Brown
	Facts
	Petitioner, 7/8s Caucasian and 1/8 black challenged a LA law that enforced segregation in railway cars by sitting in the white section.

	Issue
	Does the LA law that enforces segregation in trains on the basis of race violate the Equal Protection clause of the Fourteenth Amendment?

	Holding
	No.

	Rule
	Racial segregation of public accommodations is constitutional if they are “separate but equal.”  
What this is really saying is “Doctrine of Jim Crow racial segregation is constitutional under the EP clause.
**OVERTURNED BY BROWN V. BOARD
Unless you are dealing with a racial segregation case ( this case should be irrelevant!

	Reasoning
	14th Amendment only intends to enforce the equality of the two races before the law – this did not intend to abolish distinctions based on race or to enforce social equality. Race classification laws do not necessarily imply that one race is inferior. The law was within the police power of the state

If the two races want to be socially equal it needs to be the result of “natural affinities” a mutual appreciation of each other’s merits, and a voluntary consent of individuals. If one race is socially inferior, the constitution cannot put them on the same plane.



	Dissent

Harlan
	This law had a discriminatory purpose – to exclude blacks. Not to exclude whites. This law is a guise and it infringes on personal liberty. 
The arbitrary separation of citizens, on the basis of race, while on public highway, is a badge of servitude inconsistent with civil freedom and equality before the law.

The law does not recognize that there is a superior, dominant ruling class. There is no caste here. 
“Our constitution is colorblind.”

“The constitution does not tolerate caste” ( But this is NOT doctrine.

· The majority of the supreme court NOW rejects this interpretation of the EP clause (ie: a provision designed to dismantle racial, sex, gender, etc, caste).

It is inaccurate to interpret Harlan’s dissent as supporting the modern interpretation of the EP clause. He was so committed to the “colorblindness” of the constitution that he would strike down anything, even if it was supporting inclusion.


	Modern Interpretation of EP Clause is an anti-classification interpretation

Harlan would be on the side of the minority (anti-caste interpretation)


· Attack on Separate but Equal:
· Missouri ex rel. Gaines v. Canada 

· Sweatt v. Painter (1950)
· McLaurin v. OK (1950)
Brown v. Board of Education (1954) Desegregation
Chief Justice Warren

	Facts
	 5 consolidated cases with a common legal question. 
Black Americans sought admission to public school on an unsegregated basis.

	Issue
	Does (Jim Crow) segregation violate the equal protection clause of the 14th amendment?

Question presented: Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible factors” may be equal, deprive the children of the minority group of equal educational opportunities?

	Holding
	Yes ( Unanimous Opinion

In the field of public education, the doctrine of “separate but equal” has no place.

	Rule
	Separate educational facilities based on racial classifications are inherently unequal and violate the Equal Protection Clause of the Fourteenth Amendment.
Exam Tip 

( Brown will only come up on the exam if a state is imposing a Jim Crow segregation law. Toolbox


	Reasoning
	Our decision therefore cannot turn on merely a comparison of tangible factors in schools – we must look to the effect of segregation itself on public education.

Detrimental effect on colored children; feeling of inferiority in status, even worse when this separation is sanctioned by the law. It will slow the education and mental development and deprive them of benefits from a racially integrated system. [relied on social science data]

**It is important to note that the court emphasized the harms of segregation rather than providing an overall constitutional judgment about the impermissibility of government-mandated segregation.

The anti-caste interpretation drives the reasoning in Brown. This is NOT a specific intent originalism reasoning.




Brown v. Board of Education II (1955) “REMEDY CASE”
Chief Justice Harlan 
	Notes
	Brown II provides a timeline for schools to actually implement the ruling in Brown I (de-segregation). 

School authorities have primary responsibility for assessing local conditions; courts will have to consider whether school authorities are implementing this holding in good faith. 
Adequate compliance with the Court’s previous holding that racial discrimination in public education is unconstitutional requires public schools to desegregate “with all deliberate speed.”
Basically, no timeline, allowed segregation to continue.

It took one full generation to re-segregate. Court should have issued an injunction the very next day. Court switched the interests – “public interests is school’s interest in not segregating too fast.” Brown II is aspirational.

Massive Resistance – Cooper v. Aaron. [Little Rock 9, Eisenhower]


	REMEMBER:
Just because something is subject to SS does not mean it is ABSOLUTELY prohibited!! It can still happen, it just has to overcome the SS hurdle ( satisfy both prongs.


Korematsu v. United States (1944)
	Facts
	Petitioner, American citizens of Japanese descent, convicted for remaining in San Leandro, CA, a “Military area” contrary to Civilian Exclusion Order.

	Issue
	Whether the Civilian Exclusion Order, that applies to all persons of Japanese ancestry (citizens and non-citizens), violates the Equal Protection clause.

	Holding
	No. It survives strict scrutiny. 

Action is within the “war power” of Congress and the Executive.

	Rule
	Laws with facial racial classifications are subject to strict scrutiny.   Toolbox. “Racial classifications ... demand the most rigid scrutiny.”
National security is a compelling government purpose ( see Korematsu TOOLBOX 

**Korematsu is BAD LAW – even though it has not been explicitly overturned. 

	Reasoning
	Compelling state interest = protecting national security

However, the means were not narrowly tailored to achieving that government purpose. Even though the court said it was. This law is overinclusive ( the means-end fit here is terrible.
When something involves war or national security, the court has a long-standing habit of deferring to the government.  (Ie: a pattern we see when it’s the military coming in to say they should do X, Y, or Z. 

This willingness to defer when the asserted purpose is national security can go in our TOOLBOX.
· But you attack the fit – is the means the appropriate fit to the purpose?



	Dissent

Murphy
	This is a legalization of racism.

Yes, military should have discretion, and judgments should not be overruled lightly however there needs to be definite limits.

	Dissent

Jackson
	Korematsu is a citizen.


	Carolene Products Footnote 4 Theory
Korematsu applying SS to a law that regulates race on its face, as a theoretical matter, fits with Carolene Products footnote 4 theory.

Footnote 4 ( Anti-caste interpretation of EP clause (Minority view)
Constitutionality will not be presumed when: 

· Legislation within a specific prohibition of the Constitution (the Bill of Rights)

· Legislation restricts political process

· Prejudice against “discrete and insular minorities”

Loving, Frontiero and Craig v. Boren (and Korematsu) all align with this theory. This theory protects “the little guy” (ie: the politically powerless). 
Modern EP interpretation talks about how laws classify.



Ex parte Endo (1944)
· Companion case to Korematsu.

· Held that the continued detention of Japanese Americans was unwarranted.
· The holding was narrow, concluding that the executive orders that provided the authority for the evacuation of Japanese Americans did not expressly authorize the continued detention of loyal Japanese Americans.

· Yet the court never declared the evacuation and internment of Japanese Americans unconstitutional.

Loving v. Virginia (1967)

Chief Justice Warren
	Facts
	The court considered the constitutionality of a state’s miscegenation statute that made it a crime for a white person to marry outside the Caucasian race.

	Issue
	Whether a VA anti-miscegenation law violated the equal protection clause of the 14th amendment.

	Holding
	Yes.

	Rule
	A state may not restrict marriages between persons solely on the basis of race under the Equal Protection and Due Process Clauses of the Fourteenth Amendment.
Purposes of exam – laws like this are subject to strict scrutiny  TOOLBOX
( In this opinion, the court does not specify standard of review.

Maintaining white supremacy is NOT a compelling (SS)/legitimate (RB)/ important (IS) government purpose. TOOLBOX


	Reasoning
	Rejects argument that state purpose to preserve racial integrity of citizens and prevent corruption of blood (obviously the endorsement of white supremacy) is a valid purpose.

At the very least such race-based classifications are subject to strict scrutiny and cannot be upheld unless they are shown to accomplish a permissible state objective independent of the racial discrimination.
Maintaining white supremacy is NOT a legitimate purpose. 


Palmore v. Sidoti (1984)  Not overruled – BUT current court/current doctrine doesn’t use it.

Chief Justice Burger
	Facts
	Anthony and Linda Sidoti, both Caucasians, were married. They had one child, a three-year-old daughter. The couple later divorced, and Linda began cohabitating with and soon remarried Clarence Palmore, Jr., an African American. After learning of this, Anthony Sidoti (plaintiff) sought sole custody of their child in Florida state court from Linda Sidoti Palmore (defendant). 

	Issue
	Whether the removal of custody of her child from the natural mother on the grounds that she entered into an interracial relationship violated the Equal Protection Clause of the Fourteenth Amendment.

	Holding
	Yes.

	Rule
	The deprivation of custody of an infant child from her mother solely because of the risk of racial biases violates the Equal Protection Clause of the Fourteenth Amendment.

	Reasoning
	Even though there is a reality of racial prejudice and the potential for social stigmatism, the law cannot sanction these private biases. 

Racial and ethnic prejudices are unfortunately still alive and well, and the child in the present case might very well be subjected to stereotypes because she lives in a household with interracial parents. However, the existence of these biases is not enough, by itself, to justify removing the infant child from her mother’s custody. The law cannot directly or indirectly give them effect.
The effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody”


**Do not use the word “discrimination” ( use “classification or classify” !!** TOOLBOX
	NOTE
Intermediate Scrutiny is NOT the same as rational basis with bite. 


· Illicit (Suspicious) EP Classifications:

· (1) Race (ethnicity & national origin) *
· (2) Gender‘
· (3) Alienage (citizenship) *
· (4) Legitimacy (non-marital children) ‘
· * =suspect;  ‘ =quasi-suspect
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Frontiero v. Richardson (1973) **Plurality**
Justice Brennan
	Facts
	Congress passed a law that provided veterans with benefits for their spouses. However, for female veterans seeking benefits for her husband, she had to make a showing that he was dependent on her which was an additional burden that was not required of men claiming their wives.

This case involves a federal law – which is why the 5th amendment is in play.

But 5th A does NOT have an explicit EP clause but has been interpreted to include an EP component that receives the same analysis as the 14th A EP clause.

	Issue
	Whether this difference in treatment constitutes an unconstitutional discrimination against servicewomen in violation of the DP clause of the 5th Amendment.

	Holding
	Yes.

	Rule
	No level of scrutiny was decided. The concurring justices only agreed in judgment but NOT that SS should be used. 

	Reasoning
	BUT Bolling v. Sharpe:
· DC School de-segregation case (part of Brown). 

· And in this case, the court held that the law violated a non-textual Equal Protection component of the 5th A due process clause. TOOLBOX  
· It’s exactly the same doctrinal analysis** Toolbox
Sometimes the court will just say it violates equal protection principles (and not even mention the 5th Amendment).

The court applies strict scrutiny in this case BUT it is a plurality decision and not enough justices signed on for the standard of review (one short)

Plurality – the decision on the narrowest grounds will be the controlling law
**Sex Classifications do NOT apply SS → they apply Intermediate Scrutiny. Toolbox



	ARGUING SOMETHING IS A SUSPECT CLASSIFICATION 
 TOOLBOX
The Traditional Factors relied upon to argue a type of classification should be subject to heightened judicial scrutiny—how to argue for change in doctrinal rule of how a particular category of non-suspect classification (i.e. laws that classify on the basis of age) should be changed so that the type of classification is treated as either “quasi-suspect” or “Suspect”:

Use the “Frontiero Factors”:

1. History of classification used for purposeful discrimination

a. Makes it likely the law’s classification on basis of this characteristic is based on stereotypes.

2. Immutable characteristic

b. Makes it unfair to treat people differently on basis of this characteristic because it cannot be changed.

3. Political Powerlessness

c. Makes it less likely those who share this characteristic can protect themselves from unfair treatment through the majoritarian electoral process.
*This is in line with the Carolene Products Footnote 4 Theory


· Majority View (NEW):
	Note:

All laws discriminate. But discrimination is not always invidious racial discrimination. 


· Focuses on “the classification” 

· How does the law/government action classify (distinguish)?

· Minority View (Classic): Carolene Products Footnote 4 Theory
· Focuses on “the class” of persons.

· Does the class (of persons) require EXTRAordinary protection from the majoritarian political process?

· Has the class (of persons) been subject to stereotyping and stigma based on membership in the class.

· HYPO:    Thursday March 30 Class @ 11:07 am 
· Imagine a person does not like to stop at stop signs. This person then sues the government, arguing that the law providing citations for not stopping at stop signs discriminates against them. 
· This is a losing argument because “not liking to stop at stop signs” is not a suspect classification. 

· If this were a fact pattern ( you would use the Frontiero factors to analyze. 

· KEY QUESTION: When you are doing an EP analysis, you want to ask HOW THE LAW CLASSIFIES!
· When analyzing for citizenship, you also use the Frontiero factors. We will not have any cases.
	Exam Tip
If the call of the question says: “Joe/Jane wants to challenge on EP ground,” the plaintiff must try to prove that the law classifies in a manner that triggers heightened scrutiny.

Traffic laws get RB Review (traffic safety is important government purpose as a manner of doctrine ( see Craig v. Boren). TOOLBOX
Traffic laws classify persons by rule followers and non-followers. Is this a suspect classification? NO

It is also NOT quasi-suspect. It is a non-suspect classification and only triggers RB review. 

Remember, you can argue for classifications, but you also have to state your likelihood of success – for instance, sexual orientation is not going to be good because the court already said it receives RB.
**All laws classify FACIALLY on the basis of SOME criterion.


	DOCTRINAL FRAMEWORK EP CLAUSE
Determine/argue the basis upon which the government action classifies based on what standard of review you are seeking in the case. 

NOTE: because all laws distinguish/discriminate in some way, NEVER describe a law as simply “facially discriminatory” nor as simply “facially neutral.”

SHOULD BE:

“We will succeed in persuading the court that the law classifies on the basis of race because the law includes a facial racial classification.”

OR

“We would like to argue that the law classifies on the basis of race despite the law being facially race neutral.” 

Plaintiff has two options for proving a law classifies in a manner that triggers heightened scrutiny:
(A) If plaintiff contends law classifies on basis of race:

(1) Facial racial classification

(2) Non-facial racial classification

(B) If plaintiff contends law classifies on basis of gender:

(1) Facial gender classification

(2) Non-facial gender classifications


Craig v. Boren (1976)
Justice Brennan
	Facts
	An Oklahoma statute prohibited the sale of “non-intoxicating” 3.2 percent alcoholic beer to males under the age of twenty-one, but permitted the sale of such beer to females over the age of eighteen. 
A man, Craig, challenged the law under the EP clause.

	Issue
	Whether a statute that denies the sale of alcohol to individuals of the same age based solely on gender violates the Equal Protection Clause of the Fourteenth Amendment.

	Holding
	Yes

	Rule
	Standard of review is intermediate scrutiny.

Traffic safety is an important government purpose ( See Craig v. Boren TOOLBOX

	Reasoning
	IS - - requires an “important purpose” – the government in this case DID have an important purpose (enhancing traffic safety).
BUT did not have the appropriate fit (substantially related to purpose) ( thus it did not pass the IS test and violated the EP clause.

	Dissents
	**Know the dissents of the justices who would still apply RB to sex classifications!!
**FILL IN FROM OPINION!!


United States v. Virginia (1996)

Justice Ginsburg

	Facts
	The Virginia Military Institute (VMI) was the only single-sex public higher education institution in the State of Virginia. It functioned to train men for leadership in civilian life and military service using an “adversative” method. VMI refused to admit women. 
After an adverse court ruling that this policy of excluding women violated the Equal Protection Clause, VMI created an alternative program for women known as the Virginia Women’s Institute for Leadership (VWIL). VWIL differed from VMI in its academic offerings, methods of education, and financial resources.


	Issue
	Whether VMI’s policy of excluding women from admission denies women equal protection of the laws, and, if so, whether the creation of an alternative school for women is the proper remedy for this denial.

(ie: No women can attend)



	Holding
	Yes, it violates EP.

	Rule
	Standard of review (  intermediate scrutiny

All governmental gender classifications must be substantially related to an important government purpose that can be demonstrated by the government if it offers an exceedingly persuasive justification for the classification.
“Exceedingly persuasive justification” does not change the IS standard.

	Reasoning
	“Physical differences between men and women are enduring. Inherent differences are cause for celebration not denigration” 

Ginsburg is saying that you don’t get to use sex classifications to impose artificial constraints on individual women’s opportunities. Or encourages negative stereotypes about women versus men. (DO NOT APPLY THIS REASONING TO RACE CLASSIFICATIONS)

This is talking about real differences (NOT STEREOTYPE); but this real difference need not be biological.  TOOLBOX
VMI offers the purpose of wanting to provide different kinds of education (same sex, co-ed, etc). The court actually accepts this and says this purpose is okay.

HOWEVER, the court did not believe that the government was being truthful about their purpose.

The court says that it has to be the ACTUAL purpose, not just any conceivable purpose. This is the difference between RB and IS. TOOLBOX
(This is about the court interrogating the government about how well the government met its burden).


	Dissent

Scalia
	Scalia basically makes an argument for RB. He does not believe that heightened scrutiny should be used for sex classifications. He believes the court should defer to the government. 


	EXAM TIP
If she gives us a sex classification fact pattern:

If you are arguing as the plaintiff ( using facts that show that the government put this law in place based on a stereotype of how “women are.”

For example: arguing that the law is there to reinforce stereotypical roles or male/female hierarchy.

If you are arguing for the government ( argue using facts that show there is a real difference between men and women. 

For example: a real difference could be that women earn less than men.  




Orr v. Orr (1979)
Justice Brennan

	Facts
	William Orr (defendant) and Lillian Orr (plaintiff) were divorced in Alabama in 1974. Under Alabama alimony statutes, husbands, not wives, were required to pay alimony upon divorce. As a result, William Orr was required to pay monthly alimony to Lillian Orr in the amount of $1,240. Lillian sued William for nonpayment in the Lee County Circuit Court in 1976. 
William challenged the Alabama alimony statutes alleging the statutes violated the Equal Protection Clause of the Fourteenth Amendment. 

	Issue
	Does an alimony statute that requires husbands, but not wives, to pay alimony violate the Equal Protection Clause of the Fourteenth Amendment?

	Holding
	Yes.

	Rule
	Standard of review ( Intermediate Scrutiny


· Rational Basis:

· U.S. Railroad Retirement Board v. Fritz (1980)

· Under Rational basis, any conceivable legitimate purpose is sufficient.
· Federal Communications Commission v. Beach Commissions (1993)
· The rule above was reaffirmed.

Railway Express Agency Inc. v. New York (1949)
Justice Douglas

	Facts
	A statute promulgated by the State of New York (plaintiff) prohibited vehicles devoted solely to displaying advertisements but permitted business vehicles to display signs related to their business as long as the business vehicles were not solely used for advertising. 
(Cannot advertise on a vehicle you don’t own)

	Issue
	Whether New York’s regulation of advertising on business vehicles violates the Equal Protection Clause of the Constitution.

	Holding
	No.

	Rule
	A state law that is substantially underinclusive does not necessarily violate the Equal Protection Clause because a state may rationally decide to address a public problem in phases. 
Standard of review - Rational Basis

	Reasoning
	Government’s purpose ( seeking to address a traffic congestion problem.
It does not matter that the regulation seems under-inclusive, as the legislature could have rationally decided that it is most pressing to regulate just one type of advertising at that present time. 
The regulation passes rational basis review and thus does not violate the Equal Protection Clause of the Fourteenth Amendment. 


City of Cleburne v. Cleburne Living Center (1985)
Justice White

	Facts
	The supreme court used the RB test to declare unconstitutional a city ordinance that required a special permit for the operation of a group home for the mentally disabled.


	Rule
	RB+ (Rational Basis with bite)

( this cannot be just RB because with RB the plaintiff cannot win.


**Notes case ( still know rule/basic facts!!
Romer v. Evans (1996) Court found the government purpose was NOT legitimate
Justice Kennedy
	Facts
	Several Colorado municipalities passed ordinances banning discrimination based on sexual orientation in housing, employment, education, public accommodations, health and welfare services, and other transactions and activities. 
In response to these ordinances, Colorado voters passed Amendment 2, which prohibited all governmental intervention designed to protect the status of persons based on their sexual orientation, conduct, practices, or relationships. 
Evans (plaintiff) represented a class of aggrieved homosexual persons and municipalities in Colorado and brought suit in Colorado state court against Roy Romer (defendant), the Governor of Colorado, on the grounds that Amendment 2 was unconstitutional. 

	Issue
	Does a law prohibiting anti-discrimination protections for the gay, lesbian, and bisexual community violate the Equal Protection Clause of the Fourteenth Amendment?

	Holding
	Yes.

	Rule
	RB+ (Rational basis with bite) (Court said this was a non-suspect classification).

They do not apply Frontier factors in this case (to the classification of sexual orientation). Instead they apply the default standard of review which is rational basis.
4 Justices were on the side of the Footnote 4 interpretation, not enough for a majority. Justice Kennedy was the deciding vote and the compromise between the two approaches was RB+ which allowed the plaintiff to win but only did an RB analysis. 

Now that Kennedy is off the court, it is unclear if we will see RB+ again.

	Reasoning
	The court used the RB test to invalidate a Colorado initiative that encouraged discrimination based on sexual orientation.
The court concluded that there was no legitimate purpose for denying gays, lesbians, and bisexuals the same use of the political process available to everyone else.

The court in Romer relies on the Foonote 4 theory, which is no longer the majority interpretation. So all that leaves for us to take from Romer, is the RB with Bite part of Romer (RB+). Which is very conclusory. Do not apply Frontiero factors. 

· You look for facts that you can describe as the government seeking to legislate in a negative way towards a group for the sake of legislating in a negative way against a group.

The court says ( If a law neither burdens a fundamental right or a suspect class we uphold the legislative classification so long as it bears a rational relation to some legitimate end. (ie: RB review) TOOLBOX
If it’s not race or sex, argue:  Analysis (For exam!!)
1. First, that the law imposes a broad and undifferentiated disability on a single named group, an exceptional and invalid form of legislation. 
2. Second, its sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but animus toward the class it affects; it lacks a rational relationship to legitimate state interests. Toolbox
I.E.: If you are arguing as the plaintiff ( absent it being about sex or race classification: we think this law was passed to bare a desire to harm a politically unpopular group. And because it does this it fails RB+ because it lacks a legitimate government interest ( See Romer v. Evans. TOOLBOX
· In Romer, the court is skipping over the the government purpose and are instead saying that this loses because it was done in order to harm a politically unpopular group.

EXAM TIP: If the fact pattern says: “The parties have conceded there was no animus behind that law” ( This means that we know there is no argument for RB+. Also, if it involves race or sex – do not argue for RB+.



	DISSENT

Scalia
	The Equal Protection Clause, which has previously been used to uphold the civil rights of racial and religious groups, should not be used in the present case to uphold the rights of homosexuals as a class. 

The only denial of equal treatment it contends homosexuals suffered is this: They may not obtain preferential treatment without amending the State Constitution.

What had happened in the court striking down this law, was giving in to sexual orientation minorities wanting “special rights.” 
This is an anti-footnote 4 inspired analysis. Scalia does not agree with Footnote 4 and does not believe it’s doctrine (since it’s a footnote, not in the opinion). He would leave this up to the voters to decide (which goes against Footnote 4’s theory that the court should step in and protect the political minority).

· *This argument is not specific to Scalia. 




· Sexuality cases where the court did not specify level of scrutiny:
· Lawrence v. Texas (2003)

· United States v. Windsor (2013)

· Obergefell v. Hodges (2015)

Washington v. Davis (1976) (Announces exclusionary purpose requirement)
Justice White

	Facts
	Davis (plaintiff) was an African American man who, along with another African American man, applied for admission to the Washington, D.C. police department. 
Both men were turned down and brought suit in federal district court against Washington (defendant), the mayor of Washington, D.C., alleging that the police department used racially discriminatory hiring practices by administering a verbal skills test (Test 21) disproportionately failed by African Americans. 

	Issue
	Whether the test used by the Washington, D.C. police department to screen new employees violates the Fifth Amendment Due Process Clause.

	Holding
	No.

	Rule
	Court says -having exclusionary effect from that test is present but not sufficient to prove a non-facial racial classification. (The court announces the exclusionary purpose requirement but does not explain it. It is explained in Feeney).
Proving the existence of a non-facial racial classification– requires proving not just exclusionary effect but ALSO exclusionary purpose. See: Washington v. Davis TOOLBOX
If the law facially classifies as high-test score/low test score ( RB review.

Standard of review ( RB



	Reasoning
	We are concerned with what this case says about the EP clause, not the federal law (Title VII).
· Title VII requires a higher standard of review (SS)

Plaintiff argues that the test was very poorly aligned with testing policing ability. Not every test is designed for what it is being used; and not every test is a good measure of what you have to do in the job. Argues for IS.
The court rejected the anti-caste interpretation and instead used the anti-classification interpretation. 

Facially classifying by higher or lower test score.

· This is a non-suspect classification.



· Although Washington v. Davis holds that EP requires proof of a discriminatory purpose in order to demonstrate that a facially neutral law constitutes a racial classification, civil rights statutes can, and often do, allow violations to be proven based on discriminatory impact without evidence of a discriminatory purpose. 
· The court has frequently applied Washington v. Davis to reject equal protection challenges to facially neutral laws that have a racially discriminatory impact.
· Example of this: McCleskey v. Kemp (1987), where the court rejected an EP challenge to the administration of the death penalty.

Personnel Administrator of Massachusetts v. Feeney (1979) *Defines exclusionary intent/purpose
Justice Stewart

	Facts
	The State of Massachusetts enacted a veteran preference statute providing that all veterans qualified for state civil service positions must be considered for appointment ahead of any qualifying non-veterans. 
Feeney (plaintiff) was a female non-veteran applicant for the civil service that scored very highly on a number of competitive civil service exams. 
However, she was passed over for employment opportunities by males with lower scores who were veterans. 
Feeney challenged the veteran preference statute in federal district court against the Personnel Administrator of Massachusetts (defendant), alleging that the statute disadvantaged women and thus violated the Equal Protection Clause of the Fourteenth Amendment. 

	Issue
	Does a state veteran preference law that discriminates against women violate the Equal Protection Clause of the Fourteenth Amendment? 

	Holding
	No.

	Rule
	This requirement to prove intent comes from Washington v. Davis

Feeney is where the action is ( Feeney explains and defines “exclusionary purpose/intent” (that was first stated in Davis).

Proving exclusionary purpose/intent AND exclusionary intent. Toolbox
Exclusionary Intent: Prove that the government entity adopted the policy because of its adverse effects, not in spite of its exclusionary effect on women. Toolbox
(this interpretation is different from the “tort” definition – but for... – foreseeable consequences). This is a HIGH evidentiary burden on the plaintiffs. 


	Reasoning
	This is a veteran affirmative action policy (a strong one – with absolute preference for veterans).
The law does not facially classify by sex/gender. It classified by veterans and non-veterans

Focus on HOW the law classifies.

Does the law have an exclusionary effect on the basis of sex?

Example: veterans are over 98% male. This is the exclusionary effect in Feeney.

Look for this information in the exam fact patterns. Any disparity she gives us, will be extreme enough that we will have disparate effect.
Structural/system exclusion – that is part of our society. But it is ONLY legally cognizable under federal civil rights statutes. 




	On exam:

Trying to prove the existence of a non-facial sex or racial classification. (on the exam this is about all we can prove). Know when it’s reasonable to use the tool, and you’re going to have to see some kind of exclusionary effect to challenge it.

Statistical disparity (exclusionary effect)

· Smoking gun – because of, not in spite of, exclusionary purpose.

Certain fact patterns are susceptible to reasonable lawyers arguing how the law classifies**

· Probably involves numerical disparity

· And can you prove exclusionary purpose

BUT others – it will be clear when something is non-facially classifying.

There are some classifications that are non-suspect (like age) where the court has already held that they are non-suspect. 
On the exam, we can explain that precedent (ie: Murgia) but then go on to apply the Frontiero factors and try to argue for a heightened standard (suspect/quasi suspect/RB+).

You can also make this argument with sexual orientation classifications but remember that the likelihood is low!! (Lawrence, Obergefell, Romer)




	HYPO
Height x weight requirement to be a firefighter.

Under EP analysis – facially non-suspect classification.

· If you are also given a sex-exclusionary effect in the fact pattern (and it’s drastic disparity) then the “exclusionary effect” is taken care of – we just mention that as the effect. We don’t need to go deeper than that.

But what if the people who adopted the policy did so by having a secret meeting, and there are 8 people on the fire commission, 2 are women and 6 are men. And the women were excluded from the meeting. This meeting was at an unusual time. And that’s where they adopted the policy.

· Arlington Heights is about the methods you can use to determine if there was an exclusionary intent.

· Arlington Heights Factors** TOOLBOX


Palmer v. Thompson (1971)

Justice Black

	Rule
	To argue for a non-facial suspect classification, you have to show a statistical disparity/exclusionary effect – see Palmer. TOOLBOX


	Reasoning
	Point to understand: Confusing part – when court describes it in Washington v. Davis, it seems to cite it for an opposite proposition.

It uses Palmer to say that it’s important to prove intent (what’s in the head). What the court says in Davis – that is what Palmer means.




Arlington Heights v. Metropolitan Housing Development Corp. (1977)
Justice Powell   Explains how exclusionary intent/purpose can be proven
	Facts
	The Metropolitan Housing Development Corp. (MHDC) (plaintiff) applied for a permit from the Village of Arlington Heights (Village) (defendant) to rezone a fifteen-acre parcel of land from its zoning classification as a single-family use to a multiple-family use classification. 
MHDC planned to build a racially-integrated complex featuring nearly two hundred townhouse units marketed to low- and moderate-income tenants. 
The Village denied the permit request, and MHDC brought suit in federal district court alleging the denial of the permit was racially discriminatory and violated the Fourteenth Amendment and Fair Housing Act of 1968. 

	Issue
	Whether the Village’s denial of a zoning reclassification permit for a racially-integrated multi-family dwelling violates the Equal Protection Clause of the Fourteenth Amendment. NO

Whether denial of a zoning denial violates the EP clause.



	Holding
	No.

	Rule
	Memorize the list of factors from this case TOOLBOX
· This is how you argue that the legislators had an exclusionary purpose/intent.

Standard of review ( RB

Arlington Factors:  TOOLBOX
· (1) the historical background predating the decision; 

· (2) the specific sequence of events leading up to the challenged classification; 

· (3) departures by the state actor from normal procedures; 

· (4) substantive departures, particularly if the factors usually considered important by the decisionmaker strongly point to a decision contrary to the one reached; and 

· (5) the legislative or administrative history surrounding the adoption of the legislative classification. 




	Exam Tip re: Arlington Factors
You can figure out the evidence used in Arlington – it’s intuitive. Even if you don’t list the factors – you just need to identify the evidence that fits them in order to argue that this purpose was present.

The likelihood of success is very low – unless she gives us some real smoking gun evidence. 

Example of Trump’s Muslim order – even here the court did not find exclusionary purpose (though it should have)
REMEMBER ( Generally, effect ALONE is not sufficient to prove exclusionary purpose/intent.
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Geduldig v. Aiello (1974)
Justice Stewart

	Facts
	The State of California administered a disability insurance system that paid benefits to persons in private employment who were temporarily unable to work because of a disability not covered by workman’s compensation. 
The program received no state funding but was instead funded entirely by contributions of one percent of the wages of participating employees. 
Aiello (plaintiff) and other women suffered disabilities resulting from pregnancies.

	Issue
	Whether a law that classifies by people with disabilities caused by pregnancy violates the EP clause.


	Holding
	No.

	Rule
	Standard of review ( RB



	Reasoning
	The law classifies against pregnant persons and non-pregnant persons. This does not classify all women.  (non-suspect classification ( warrants RB review).
Plaintiffs lawyers attempting to prove a non-facial race or sex classification ( she does not like where this is in our casebook. This case does not fit there. It should be right after Arlington Heights (and McCluskey – found no violation because there was nothing on the face of the death penalty statute that racially classified. There was no proof that it was adopted because of the racially disparate effect). 
Effect is not enough. Toolbox
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· On the exam: you do not need to argue that sex classifications need to get SS rather than IS. 

· Refer to Richmond v. Croson (1989):

· The court holds that ALL race classifications will be subject to SS ( EVEN classifications intended to redress past race discrimination. 

· This is why you do not want to make this argument for sex classification for fear of the court making the same heightened hurdle for sex classifications that redress historical discrimination.
	Do NOT use the Frontiero factors to argue for rational basis +
You do NOT use these factors to argue for a standard of review or how a law classifies.

You only use them to argue that a classification is a suspect or quasi-suspect classification.

The only time we will be arguing for a Non-facial classification – would be for sex or race classification.

Non-facial sex classification = RB review TOOLBOX


Views of Standard of Review for Race-Conscious government action
· Current Majority Rule:

· Race consciousness of any kind should be subject to SS BUT not all race-consciousness violates EP clause TOOLBOX
· Government can demonstrate a compelling state interest in VERY limited circumstances.
· Future Rule: Prof guessing at what the current court could create
· Race conscious of virtually ALL kinds (except for racial profiling and in prison) should be subject to SS AND should violate EP b/c race consciousness for purpose of including nonwhites constitutes racial discrimination against whites.
· Willing to deem civil rights laws in violation of EP clause; dismissive of Carolene Products Footnote 4
· Dissenting View:

· Race-consciousness should be subject to SS or IS depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity.
· Use Carolene Products Footnote 4 approach to applying strict scrutiny.
	REQUIRED VIDEOS
Make sure to watch ( there may be a couple m/c questions referring to them. They will also be helpful when arguing that a particular group has a history of disparate treatment. 



	EXAM TIP:
If the law classifies facially on the basis of something on our list ( then you DO NOT argue Frontiero factors OR RB+. (ie: facial sex or race classification). This would be unreasonable.

If facially age or wealth ( you could argue for heightened scrutiny using the Frontiero factors or for RB+.


Califano v. Webster (1977) Inclusion motivated sex classification
Per Curium

	Facts
	Under § 215 of the Social Security Act (SSA), old-age insurance benefits were computed based on a wage-earner’s average monthly wage minus his or her lowest years of earnings during a specific period of employment. 
Until a 1972 amendment to the SSA, this period of employment was treated differently for males and females. 
The SSA considered the earnings of males between 1950 and whenever they reached age sixty-five, while it considered the earnings of females between 1950 and whenever they reached age sixty-two. 
Using this calculation, females could exclude up to three more years of low earnings from their overall computation of benefits than males. This resulted in a slightly higher average monthly wage computation for females, which translated to slightly higher old-age insurance benefits for females than males. 

	Rule
	Facial sex classification (Inclusion motivated)

Standard of review ( Intermediate scrutiny
All sex classification trigger IS TOOLBOX


	Reasoning
	Traditionally, the reduction of the disparity in economic conditions between men and women has been recognized by the Court as one such important governmental objective. (Government purpose)
Congress did not pass the SSA based on archaic and stereotypical generalizations about women. 

Rather, the sole purpose of the SSA is to attempt to correct the economic disparities historically facing women in the job market. (Government purpose).
SSA was upheld as constitutional.


Richmond v. J.A. Croson Co. (1989) Inclusion motivated race classification
Justice O’Connor

	Facts
	In 1983, the City of Richmond, Virginia (defendant) adopted the Minority Business Utilization Plan (MBUP) that required primary contractors to whom the City awarded construction contracts to subcontract at least 30 percent of the dollar value of the contract to one or more Minority Business Enterprises (MBEs). 
The 30 percent set-aside did not apply to primary contractors that were themselves controlled by minority groups. The City adopted the plan after studies suggested that very few contracts were awarded to MBEs despite the city’s large minority population. No direct evidence existed, however, of any discrimination against MBEs by the City or its prime contractors. 
The J.A. Croson Co. (plaintiff), a primary contractor, lost its contract with the city after failing to designate 30 percent of the value of its contract to MBEs. 

	Rule
	All racial classifications trigger Strict Scrutiny TOOLBOX


	Reasoning
	Government affirmative action programs ( strict scrutiny Toolbox
Most of the majority opinion is saying that they think that that race based affirmative action is too dangerous and that’s why they want to apply SS to all race-based classifications (whether it’s for exclusion or inclusion). 

Essentially arguing that using the classification for inclusion is itself a form of discrimination. (This is the same anti-footnote 4 theory that Scalia uses in Romer).
· This argument could be used to argue that Civil Rights laws violate the EP clause.

Efforts to include a group that has historically been the target of discrimination, there are a significant number of justices on the court that will characterize that as “special rights.”



· Notes:

· Nobody has satisfied the evidentiary standard to have a compelling government purpose to use race for inclusion purposes (SS).
· Whereas in Califano( the court accepts as an important government purpose for redressing past discrimination/disparity between men and women. Purpose is not to stereotype women, but to redress past disparity. 

Non-Suspect Classifications: 
· Murgia (age) ( RB
· Facts: 

· Robert Murgia, although he was in excellent physical and mental health, was forced to retire at age fifty according to state law. Murgia had been a uniformed officer in the state police force. Murgia successfully challenged the mandatory retirement law in district court.
· Standard: RB (age is non- suspect classification)

· Held: Upheld Law
· San Antonio v. Rodriguez (Economic status) ( RB
· Facts:
· In addition to being funded through a state-funded program designed to establish a minimum educational threshold in every school, Texas public elementary and secondary schools rely on local property taxes for supplemental revenue. Rodriguez, acting on behalf of students whose families reside in poor districts, challenged this funding scheme by arguing that it underprivileged such students because their schools lacked the vast property tax base that other districts utilized. The reliance on assessable property, the school districts claimed, caused severe inter-district disparities in per-pupil expenditures.
· Standard: RB (wealth status non-suspect classification)

· Held: Upheld 
	Case Name
	Standard of Review

	City of Cleburne  
	RB+

	Romer v. Evans
	RB+

	US v. VA
	IS (Exclusion motivated)

	Califano
	IS (Inclusion motivated – sex)

	Croson
	SS (Inclusion motivated – race)

	NON-SUSPECT:
	

	Murgia 
	RB (Age)

	San Antonio v. Rodriguez 
	RB (Economic status)


	Exam Prep ( In Class HYPOS for EP – Week 12 Notes

TIPS:
Not every fact will be useful to your answer. 

Use the format she provided for answers. Ie: Start with: The issue is...


III. FEDERALISM

· Federalism: The division of power between the state and federal government.
	Exam Tip:
Say “state power” NOT “state rights”


· Federalism cases we have already covered:
· Prigg

· Cooper v. Aaron

· Federal Legislative Power
· The federal government is a Government of enumerated/listed powers.

· No federal police power.

· The federal government must have either express or implied power from the constitution in order to act. 

· Express: Enumerated (listed) in the constitution (ex: power to tax)
· Implied: Congress is not limited to its listed/enumerated rights (see McCulloch v. Maryland).
· State governments are NOT. They are governments of general power. 

· They have general police power.

· Two-Step approach to assess Constitutionality of a Federal law (act of Congress):
· (1) Is the law enacted within the scope of Congress’s authority under the C?

· (2) Does the law violate some other constitutional provision or doctrine?

· (I.e.: SoP, BoR, federalism, 10A)

· Scope of Federal Legislative Power:
· Congress is a government of limited power BUT when that power is exercised within its scope, it is the supreme power of the land.

· Where state legislation is inconsistent with federal legislation, federal law rules.

· The supreme court is the check on Congress (its implied power is not unlimited!!) 
· Standard for whether congressional action is within constitutionally implied power: From McCulloch
· Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to the end, which are not prohibited, but consistent with the letter and spirit of the constitution, are constitutional. 

· From other outline: 
· The check on Congress is the judiciary. B/c if Congress does something that has no relationship to any listed power Congress has and it’s not legitimate then court uses the NP clause check to make sure the legislature doesn’t become a tyrant

· Thus, there has to be reasoned judgement applied to figure out where the implied powers end so legislature doesn’t become tyrants. 
McCulloch v. Maryland (1819)
Chief Justice Marshall
	Issue
	Whether Congress has the power to create a national bank.

· (this is not a commerce clause question)

	Holding
	YES - Congress has the power to create a national bank.

	Rule
	This is an IMPLIED power of Congress. → see McCulloch v. Maryland TOOLBOX
(Ie: Congress is not limited to its listed/enumerated powers)

Holding that Congress had implied powers was a BIG DEAL!



	Reasoning
	Takeaway: Court interprets Congress’ powers broadly to include implied powers that satisfy the standard set forth by the supreme court - thus not unlimited powers; even before mentioning the necessary & proper clause, the opinion already makes the point that if a power belongs to congress, congress can infer the means (an implied power such as creating a national bank) to carry it. 

The court looked to many sources of meaning to rationalize this holding. For instance, it argued that the C was not a legal code. That it was an outline and should not be read like a statute. 
The court also points out that The Necessary & Proper Clause is an enumerated power of Congress (textual/structural argument). The Necessary and Proper Clause functions to expand, not limit, Congress’s enumerated powers.
Nothing in the Constitution prohibits implied powers.

Marshall relies on specific intent originalism ( the framers created the first national bank so this is clearly supported by them.

Nature of the states’ power ( Marshall concludes that federal power does not emanate from the states, it comes from the people. That the people gave some of their power to the federal government. In contrast, Maryland argues that it was the states who gave the federal government power and thus could take it back.

Necessary and Proper Clause: 
Defining the meaning of the Necessary and Proper Clause: Marshall relies on the N&P to find power to create a national bank.
· “Necessary” means that if the end is legitimate, and within the scope of the Constitution, it is permitted by the clause. (“Appropriate and legitimate”)
· Court states that “necessary” is determined by congress – so long as the end is legitimate (constitutional), congress has broad power to determine what is necessary to execute its power to achieve that end

· Necessary = should be broadly interpreted - does not refer to the only way of doing something but applies to various procedures for implementing all constitutionally-established powers
There are two definitions of “necessary” ( indispensable (which is what Maryland argues it means) and needed (which is what Marshall chooses). 

	NOTE: The government has power, individuals have rights!


THE COMMERCE CLAUSE
· Article 1, §8, Cl. 3:

· The Congress shall have Power . . .“to regulate Commerce with foreign nations, and among the several States, and with the Indian Tribes.”
· Issues: What is “commerce,” “among states,” and “states”?
· Different eras of the supreme court had different definitions of Congress’s commerce power and federalism.
· Commerce clause is a federalism issue.
· Congress has (1) taxing power, (2) spending power, and (3) Commerce Power

· There are two checks on Congress’s commerce power:

· (1) Supreme Court

· (2) People going to the polls

· There is no such thing as a “dormant commerce clause” TOOLBOX
· Rather, there is an interpretation of the commerce clause that has a role in regulating state power.

Gibbons v. Ogden (1824)  STILL GOOD LAW
	Facts
	Ogden (plaintiff) received a license under New York state law that purported to give him the exclusive right to operate steamboats in New York waters. 

Gibbons (defendant) sought and obtained a similar license from the federal government, which Gibbons used to compete with Ogden in the same water route that Ogden was using. 

To protect his monopoly license, Ogden filed suit in the New York Court of Chancery to enjoin Gibbons from operating his boats in New York waters.



	Issue
	(1) Does congress have power to regulate steamboats at issue (commerce power question)

       This is the one we will focus on.

(2) Is the state of NY grant of the monopoly constitutional (we won't focus on this one).

· No - conflicted with fed law so fed law is supreme law of the land (supremacy clause) and thus the state law is invalid.



	Holding
	Yes, Congress has the power.

	Rule
	When the activity is within the state, congress doesn’t regulate it. When it crosses state lines, then congress can regulate it. TOOLBOX
BUT ( There will be some intrastate activities that commerce CAN regulate using the Gibbons approach. As long as those activities affect interstate activity. (Think of buying milk example from class).

Gibbons is GOOD LAW ( but it’s old and there are more modern rules so we won’t actually apply it. 

	Reasoning
	Marshall is giving us an early iteration for the modern way of thinking of the commerce clause. 
Ogden was arguing that commerce is commercial activity. That it is ONLY buying or selling. And that because navigation is not within congress’s power to regulate.

Marshall says that commerce DOES include navigation.

· “The word “commerce” includes traffic, intercourse, and navigation, as well as commodities associated with interstate commerce.”
· “Commerce is traffic and is also intercourse. It describes commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.”

· Congress may regulate all commercial activities occurring between states but not activities occurring solely within one state’s borders. 




	EXAM TIP
When arguing against the Gov, you argue for a narrower definition of “Commerce.”


· Commerce Clause Cases from the Lochner Era 

· E.C. Knight: Striking down federal law (anti-monopoly regulation of sugar refining industry)

· Carter Coal: Striking down federal law (labor standards and price regulation in coal mining industry)

· Schechter Poultry (“sick chicken”): Striking down federal law (prohibiting child labor, min wage, max hrs, labor standards of poultry industry)

· Hammer v. Dagenhardt (“child labor”): Striking down federal law (prohibiting sale of products produced by child labor).

· Champion v. Ames (“lottery ticket”): Upholding federal law (making it illegal for shipping company to carry packages containing lottery tickets).

Different Views of Commerce Power:
	Narrow View (Lochner Era)
	Broader View (Current Doctrinal View)

	Commerce is: one stage of business
	Commerce is: all aspects of business and life in US (Current law)

	Congress may regulate commerce that has: a direct effect on interstate commerce
	C may regulate commerce that has: ANY effect on interstate commerce (Current law)
*Do NOT use direct/indirect effect language!!

	10A: SC DOES enforce 10A thus it CAN be violated (Current law)
	10A: Voters should enforce principles of federalism and the 10A (not the court) through the political process. 

SC does NOT enforce 10A thus it can’t be violated


· Notes:

· The post-1937 period is best described as non-judicially limited federal commerce power.

· Whether federal law crosses the line by deciding whether it has a direct or indirect effect on interstate commerce is NOT GOOD LAW.

· Wickard tells us NOT to use direct/indirect language.
	Exam tip ( The side that does not want Congress to have power to regulate will argue that C is outside of its box because its regulating something outside of its commerce power.


FDR’s “Court packing” Plan ( the end of the Lochner Era. 
1937-1995: Very broad Federal Commerce Power
NLRB v. Jones & Laughlin (1937)

	Facts
	In 1935, Congress passed the National Labor Relations Act (NLRA) which created the National Labor Relations Board (NLRB) (defendant) to enforce federal fair labor practice standards, including the right of employees to unionize. 
After Jones & Laughlin Steel Corp. (JLSC) (plaintiff) fired ten employees that attempted to unionize at one of its Pennsylvania plants, the NLRB sanctioned the company for engaging in discriminatory employment practices in violation of federal standards. 
JLSC brought suit alleging that the NLRA was an unconstitutional exercise of Congress’s interstate commerce power

	Issue
	Whether Congress has the power to pass the NLRA.

	Holding
	Yes.

	Rule
	Congress has constitutional Power under Commerce Clause to pass National Labor Relations Act
→ Whether Congress has rational basis to conclude that activity being regulated (by fed law) considered in the aggregate has a “substantial effect on interstate commerce,” see Wickard v. Filburn TOOLBOX

	Reasoning
	The power to regulate commerce includes the power to enact all appropriate legislation for its protection or advancement; to adopt measures to promote its growth and insure its safety; and to foster, protect, control, and restrain interstate commercial activities. 
The activity in question involved the ability of employees to unionize without facing discriminatory measures.

While JLSC argues that this activity deals purely with the manufacturing of commercial products and is thus local in nature, JLSC needs to consider the overall effect on interstate commerce of the labor practice involved. 
**Don’t spend time on the reasoning here ( too outdated!


United States v. Darby (1941)
	Facts
	Congress passed the Fair Labor Standards Act (FLSA) to prevent the introduction and shipment of goods produced under labor conditions that failed to meet federal standards from entering the stream of interstate commerce.

	Issue
	Whether Congress has the power to enact FLSA.

	Holding
	Yes.

	Rule
	Congress has constitutional power under Commerce Clause to pass Fair Labor Standards Act

	Reasoning
	While manufacturing is not itself interstate commerce, the shipment of manufactured goods between states falls within the definition of commerce and is thus capable of regulation by Congress under its plenary Commerce Clause powers. 



Wickard v. Filburn (1942)
	Facts
	During the Great Depression of the 1930s, President Franklin Roosevelt and the Democratic-controlled Congress passed many “New Deal” programs designed to improve the poor economic climate in the United States. 
One such program was the Agricultural Adjustment Act of 1938, which limited the area that farmers could devote to wheat production in an effort to stabilize the national price of wheat. 
Filburn (plaintiff), a small farmer, was penalized pursuant to the Act for producing wheat in excess of the Act's quotas. 

	Issue
	Did Congress have the power to enact the Agriculture Act?
· The Act limited the area that farmers could devote to wheat production in an effort to stabilize the national price of wheat (to help farmers). (Farm support purpose).



	Holding
	Yes.

	Rule
	LEGAL STANDARD: Whether Congress has rational basis to conclude that activity as considered in the aggregate has “substantial effect on interstate commerce” (see Wickard).  TOOLBOX
· This is all about the NATURE of the activity. This is a very deferential legal standard.

· This is not the same as the rational basis standard from EP/DP (not really means-end).



	Reasoning
	Congress has constitutional power under Commerce Clause to regulate home-grown and home-consumed wheat.

Defines “commerce among the states” to include:

· Home-consumed products that compete with interstate commerce

· (includes home-grown and home-consumed wheat)

Congress can regulate INTRAstate (within state) activities that individually have small effect on interstate commerce if Congress has rational basis to conclude that cumulatively it has a “substantial effect” on interstate commerce.

When there is more supply, the price will go down. The government is limiting the amount of wheat being grown by farmers - in order to regulate the price of wheat to help farmers (purpose).

Even if the wheat being produced is trivial by itself, it can still have a substantial effect in the aggregate, taken together with other similarly situated farmers. 
Even if the farmer did not SELL the wheat, his growing it still affects the national price of wheat. This is why it remains in Congress’s power.
How to Analyze:
Though the reasoning in this opinion is about the EFFECT, the legal standard (rule) we apply is NOT about the effect. We are only assessing whether Congress has a rational basis to conclude that the activity has, when considered in the aggregate, a substantial effect on interstate commerce. 
Rather, we look at the NATURE of the activity, and determine whether there is any conceivable way to conclude that by regulating it, it would have a cumulative effect on interstate commerce. 

( We are telling the court that this is a highly deferential test and that there has been NO law that has ever failed it.  I.e.: If you get the Wickard Test ( the government wins!!


	EXAM TIP
Buying and selling, for purposes of this class and Commerce clause analysis, defines something as being commercial as something that involves buying and selling. 
· But do NOT treat the word commerce that way. Whether something is commerce, you have to apply the test (the law in question) to determine whether something is commerce or violates the clause.

· Do not conflate “commercial” with “commerce.”

There will also be a lot about the notion of activity being local. 

· Whether it is INTRAstate activity (within the state → synonym LOCAL) or INTERstate activity (across the state lines).

**Analyze for “Commerce Clause” only if there is an act of Congress (state action would not trigger).


Heart of Atlanta Motel v. United States (1964)
	Facts
	In 1964, Congress passed the Civil Rights Act (CRA). Title II of the CRA forbids racial discrimination by places of public accommodation such as hotels and restaurants. The Heart of Atlanta Motel, Inc. (plaintiff) in Atlanta, Georgia advertises to and hosts primarily out-of-state guests. 
The motel practices a policy of refusing to rent rooms to African Americans and brought this suit against the United States government (defendant) in the District Court for the Northern District of Georgia to challenge the CRA as an unconstitutional extension of Congress’s power to regulate interstate commerce. 

	Issue
	May Congress enact Title II of the Civil Rights Act.

	Holding
	Yes.

	Rule
	Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned hotel that has effect on interstate travel – Title II of Civil Rights Act of 1964

	Reasoning
	**Don’t over use this and McClung cases!! Activities like renting a hotel room fall under the Wickard test and we do not have to talk about the effect – just whether there is a rational basis for congress to conlude...
Concurrence argues that Congress’s 14A, sec 5 power should support this. But precedent (The Civil Rights Cases of 1883) held that this clause does NOT govern actions of private citizens (only government actors). 


Katzenback v. McClung (1964)

	Facts
	In 1964, Congress passed the Civil Rights Act (CRA). Title II of the CRA forbids racial discrimination by places of public accommodation such as hotels and restaurants. 

The McClungs (plaintiffs) owned and operated Ollie’s Barbecue in Birmingham, Alabama and refused to serve African American customers in their dining area. Approximately half of the food served by the restaurant moved in interstate commerce. 

The McClungs sued Katzenbach (defendant), the United States government actor responsible for enforcing the CRA, to enjoin the CRA's enforcement against the McClungs. 

	Issue
	May Congress enact Title II of the Civil Rights Act.

	Holding
	Yes.

	Rule
	Congress has constitutional power under Commerce Clause to prohibit race discrimination by privately-owned restaurant where substantial portion of food served moved in interstate commerce – Title II of Civil Rights Act of 1964


· Hodel v. Indiana
· Concurring opinion suggests better to add word “substantial” to the Wickard Test.
· It is added to the rule in Lopez.
Perez v. United States (1971)
	Facts
	Perez (defendant) was a loan shark. He would loan money to individuals and then extort excessive payments back from his debtors through threats of violence. 
After extorting excessive payments and threatening violence against a debtor named Miranda and the debtor’s wife, Perez was arrested and charged under a federal statute that made loansharking a federal crime. Perez’s loansharking activities against Miranda all occurred intrastate. 
After he was convicted, Perez appealed, alleging that the application of the federal statute against his intrastate activities was an unconstitutional overreach of Congress’s limited powers to legislate under the Commerce Clause.

	Issue
	May federal statutes criminalizing certain activities related to interstate commerce be applied to purely intrastate examples of that activity if the national consequences of such activity amounts to a negative effect on interstate commerce?

	Holding
	Yes.

	Rule
	Three Categories that Congress may regulate:
Categories #1 & 2: 
· The use of the channels of interstate commerce
· Instrumentalities of and persons or things in interstate commerce 
**These two are essentially the same.  Don’t try to differentiate! Congress can always regulate.

Category #3:

· Local (intrastate) activity that affects interstate commerce  
**Fact patterns falling into this category is what we will be analyzing. 

Exam Tip ( These categories are NOT rules. We do not have to mention them at all on the exam if we don’t want to.

	Reasoning
	Broad categories of activities that affect interstate commerce may be regulated, even if particular instances of that type of activity occur in a purely intrastate exchange. 



1995-Present: Narrowed Federal Commerce Power
	Congress CANNOT Regulate:

1. Gun Safe School Zone Act (Lopez)
2. Violence Against Women (Morrison)


United States v. Lopez (1995)
	Facts
	In 1990, Congress passed the Gun-Free School Zones Act (GFSZA), making it a federal offense "for any individual knowingly to possess a firearm in a place that the individual knows, or has reasonable cause to believe, is a school zone." 
Lopez (defendant), a student who brought a gun to his high school, was confronted by school authorities, arrested, and charged with violating the GFSZA. 
Lopez was tried and convicted. In his appeal, he brought suit against the United States government (plaintiff), challenging the constitutionality of the GFSZA as a regulation based on Congress’s Commerce Clause power. 

	Issue
	May Congress, pursuant to its Commerce Clause powers, pass a law that prohibits the possession of a gun near a school?

	Holding
	No.

	Rule
	Factors in assessing whether a federal law substantially affects interstate commerce. 

( To analyze -use the Lopez Factors below.

1. An essential part of larger regulation of economic activity

2. Includes an explicit jurisdictional element

· She will tell us when there is a jdx element.

3. Congressional findings may help but NOT determinative factor.

· Congressional findings are not determinative (see Morrison – there were lots of congressional findings but still struck down).

4. Relies on reasoning linking the intrastate activity and interstate commerce that is too attenuated.

· Highly discretionary – because attenuation is in the eye of the beholder (See Morrison for another example).



	Reasoning
	Lopez does NOT apply Wickard. The test it applies is very different. Under Wickard, the law would have been upheld.




United States v. Morrison (2000)

	Facts
	In 1994, Congress passed the Violence Against Women Act (VAWA), which contained a provision for a federal civil remedy for victims of gender-based violence, even when victims did not file criminal charges. 
That same year, Christy Brzonkala, a female student at Virginia Tech University, was allegedly assaulted and raped by Antonio Morrison (defendant) and James Crawford. Morrison was temporarily suspended from school, but a state grand jury did not find enough evidence to indict him. 
Brzonkala and the United States government (plaintiffs) brought suit against Morrison, Crawford, and Virginia Tech under the VAWA in federal district court. Morrison challenged the VAWA as an unconstitutional exercise of Congress’s Commerce Clause powers. 

	Rule
	Congress does not have the power under the CC to pass the Violence Against Women Act. 

	Reasoning
	The logic was too attenuated. If Congress could regulate this, they could regulate everything!


Gonzalez v. Raich (2005)

	Facts
	In 1970, Congress passed the Comprehensive Drug Abuse Prevention and Control Act to combat illegal drug use in the United States. 
Shortly after, Congress enacted the Controlled Substances Act (CSA) which categorized illegal drugs into different “schedules” and prevented their sale, purchase, and possession in the United States. 
In 1996, California enacted the Compassionate Use Act that allowed the use of medical marijuana within the state by persons needing it for legitimate medical purposes. Angel Raich and Diane Monson (plaintiffs) were California residents who both legally used marijuana to treat legitimate medical issues. 
Despite receiving approval from California state officials, federal agents seized and destroyed Raich’s marijuana plants. 

	Rule
	Congress has the power under the commerce clause to prohibit intrastate manufacture and possession of marijuana for medical purposes legal under state law. 
“Commercial” = Produced for sale.

If Congress concludes that failure to regulate a class of activity, that is purely local and not itself commercial (produced for sale), would undercut the regulation of the interstate market in that commodity. → This is a strong argument that something is economic and should get the Wickard Test. TOOLBOX
“The general class of activity must be economic in order to fall within the scope of federal commerce power, but some particular instances within the class may be economic. In other words, regulation may encompass activity that the court deems noneconomic if congress rationally could conclude that it is an essential part of a general class of activity that the court deems economic.”

Don’t use the N&P clause discussed in Raich!!



	Reasoning
	This case is compared to Wickard (wheat case). “Wickard thus establishes that Congress can regulate purely intrastate activity that is not itself “commercial,” in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.”
Prohibiting the intrastate possession or manufacture of an article of commerce is a rational means of regulating a commerce in that product. 

Unlike those at issue in Lopez and Morrison, the activities regulated by the CSA are quintessentially economic. 
· Economics refers to the production, distribution, and consumption of commodities. 




	Exam Tip
If it is a Commerce Power question, the fact pattern will have to say the law was promulgated under the Commerce Power. You will not have to guess!


2-STEP APPROACH: Assessing constitutionality of Legislative Acts under Commerce Power
1. Is the law enacted within scope of Congress’ authority conferred by the Commerce Clause?

2. Does the law violate the 10A/Federalism principles?
Current Analysis for Commerce Power
FIRST ASK: What category is the activity in?
Three Categories of Activity the Congress May Regulate: (Do not need as part of rule but can!)
· Category 1: The use of the channels of interstate commerce (highways and waters)

	Don’t differentiate between 1 & 2. Congress can regulate both!


· Category 2: Instrumentalities of and persons or things in interstate commerce (Railroads, vehicles, boats and planes)
· Category 3: Local (intrastate) activity that affects interstate commerce 
· If here, then the question is if what’s being regulated is economic or non-economic
SECOND ASK: Is the Activity Economic?
· Does the activity being regulated fall w/in the Raich definition of Economic? 

· Economic: “the production, distribution, and consumption of commodities” 
· Raich, Wickard, Heart of Atlanta, Katzenbach
· Gov Arg: Want court to say activity being regulated is economic + Wickard rule

· OPTION A: If Economic ( Wickard, Heart, McClung
· If the court deems the activity is economic ( deferential Wickard analysis and will not be struck down
· Wickard Test: C is able to regulate local activity when the court concludes they have a rational basis for concluding that the activity being regulated can, on the aggregate, have a substantial effect on interstate commerce. (don’t focus on word substantial effect)
· Write on Exam: Test is not whether there is an actual effect on interstate commerce, but rather whether Congress has some rational basis to conclude that there would be (no economic data needed). it’s a deference that C may have properly considered that certain conduct might have a certain effect.

· Prof: the court has never found that an activity, when considered in the aggregate, does not have a substantial effect on interstate commerce (so long as it doesn’t violate another const. provision)
· OPTION B: If Non-Economic ( Apply the Lopez and Morrison analysis

· If it is deemed non-economic it is left to the far less deferential and judge empowering Lopez and Morrison analysis and may get struck down 

· Lopez Test is highly discretionary analysis for whether C is outside their box. The presumption depends on what a judge thinks is “too attenuated” 

· Exam tip: Don’t assume that Lopez is always deferential to challenger b/c Lopez and Morrison don’t say that – the only person we know this Lopez test is good for is that it’s good for the power of the court.
· Non-Economic: Lopez and Morrison

· P argument: C is regulating a non-economic activity + Lopez rule
· Lopez/Morrison Test ( Apply the Lopez Factors!
· Write on Exam: 
· “These factors are not dispositive, they are just factors that can help the court to determine whether C exceeded its scope of the commerce clause and their power to regulate non-economic intrastate (local) activity. 
· The court has broad discretion and can consider other things. 
· Thus, it is very hard to predict how a judge will rule.” 

· Likelihood of Success: Note that how a judge will apply these discretionary factors are dependent on the judge’s normative belief about whether something needs to be left for the states. So, LOS depends on the judge and if they are concerned about federal government usurping state power (like Rehnquist in Lopez)

· Note: not whether activity has an effect on interstate commerce, the question is whether this is an activity C has the power to regulate
· Lopez Factors to consider

· (1) Essential Part of larger economic activity: Whether the federal law/activity being regulated is an essential part of a larger regulation of economic activity (good for gov/C)

· If part of something bigger, then can regulate the local activity if the local activity can undercut the purpose of the larger scheme

· (2) Jdx Element: Whether the federal law on its face includes an explicit jdx element

· On Exam prof will tell us if yes jdx element: Just say yes this factor is met or no it’s not met (but remember it’s all just discretionary factors)
· If yes jdx element then it’s good for Congress

· (3) Congressional Finding that the activity being regulated impacts interstate commerce: may help but are not determinative

· When C has a hearing and getting economists/other experts to come in and reach conclusions and write up a report
· Note: this is good for Congress/ Gov 

· (4) Attenuated Reasoning: Relies on reasoning linking the INTRAstate activity and interstate commerce that is too attenuated 

· Does C make “too many” inferential steps to link the Intrastate activity with the interstate commerce?
· Note: There is no clear # of how many inferential steps is “too attenuated” 

·  (5) Consider implications of Gov arguments: Remind the court to consider the implications of the government’s arguments. For instance: if the government can regulate guns in schools, they can regulate anything! Slippery slope. 
· Prof: this can be included under factor #4 or be its own separate point. Just make sure to mention it. 
· ALSO ASK ( It must be “activity” for Congress to regulate it. This is not defined and we don’t have to use include it in our rule if we don’t want to. (NFIB v. Sebelius)
	Exam Tip
“Possession” could maybe be distinguished from “production, distribution, and consumption” and therefore be noneconomic.
Make this argument if that is in the fact pattern. 


THE TAXING POWER
Congress has the power to tax for the general welfare of the United States
NFIB v. Sebelius (2012) *Read only part of opinion
	Facts
	This case concerned the constitutionality of the Patient Protection and Affordable Care Act (Obamacare).

Those challenging the law, argued that it was beyond the scope of Congress’s powers under the Commerce Clause, the Taxing Clause, and the N&P Clause.
Specifically, the requirement for people to have insurance or pay a penalty.

	Holding
	Upheld under Congress’s Taxing Power. The Federal Government does not have the power to order people to buy health insurance. But the Federal government does have the power to impose a tax on those without health insurance. 
Five justices rejected the argument that the individual mandate in the Affordable Care Act is a constitutional exercise of Congress’s authority under the N&P Clause

	Reasoning
	Roberts appeared to conclude that a purchase requirement (of insurance) was a great power like taxing, regulating commerce, and declaring and waging war, not a power derivative of these great powers.

He insisted that the purchase requirement was not “proper” because it was not “incidental” to the exercise of the commerce power.
Chief Justice Roberts appeared to concede that the term “necessary” in the clause requires only a rational relationship between a federal statutory means and the implementation of an enumerated power.
But he interpreted the word “proper” in terms of Marshall’s distinction between:

(1)  the power of making war or levying taxes or of regulating commerce, a great substantive and independent power, and

(2) a power that can be implied as incidental to other powers or used as a means of executing them.




United States v Butler (2000)

· Upholding provisions of the Agriculture Adjustment Act as within Congress’s power to tax for the general welfare of the United States.
Garcia v. San Antonio Transit (not assigned)

· Congress does have constitutional power—not limited by the 10th Amendment—to regulate activities of states as public employers( minimum wage and overtime provisions of fair labor standards act. 

· This case overrules National League of Cities. 
· This has never been officially overruled, but we don’t live in a time where this applies.
TENTH AMENDMENT
10th Amendment:
The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.
· MODERN STATUS ( You CAN violate the 10th Amendment. 

	Exam Tip:
Two separate questions and both are fair game for exam!

1. Is it within Congress’s Commerce Power?

2. Does it violate the 10th A? (Is the fed law constitutional?)


· Cases:

· Reno

· Printz

· New York
· Murphy

· For the 10th A cases, memorize the facts because there is no rule or theory – you just have to compare or differentiate the case facts to your fact pattern.
· Anti-Commandeering Doctrine:

· The Federal government cannot “commandeer” states to enact or to administer federal programs.

· I.e.: Cannot command the legislative process of the states. 

New York v. United States (1992)
	Facts
	Congress enacted the Low-Level Radioactive Waste Policy Amendment Act to help address issues of low-level radioactive waste disposal among the states. 
The Act encouraged states to adopt programs to dispose of their own waste using 3 incentives, one of which was a “take-title provision” which required a state to take title to the waste and pay damages to the generator for any harm caused by the state’s failure to take title. 

	Rule
	10A and Federalism principles prohibit “Take title provision” of low-level Radioactive Waste Policy Amendments Act. 

Congress cannot “commandeer” legislative processes of the states.
Congress cannot compel states to enact or administer a federal regulatory program. (Congress can encourage).


Printz v. United States (1997)

	Facts
	Congress enacted the Brady Handgun Violence Prevention Act (Brady Act) in 1993 as an amendment to its Gun Control Act of 1968. The Brady Act was a federal gun-control provision that required the United States attorney general to implement a nationwide handgun background check system. 
While moving towards a national system, in the interim, state and local officials were required to conduct background checks of prospective firearm purchasers. Under the Brady Act, sellers of firearms would report sales to their county Chief Law Enforcement Officers (CLEOs). 

	Rule
	10A and Federalism principles prohibit congress from commanding state and local law enforcement officers to conduct background checks on handgun purchasers to implement Brady Handgun Act.
Congress may not compel state officials to participate in the administration of federal programs.


Reno v. Condon (2000)
	Facts
	 Congress passed the Driver’s Privacy Protection Act (DPPA) to regulate the disclosure of personal information retained by state Departments of Motor Vehicles (DMVs). 

The DPPA was designed to prohibit the selling or reselling of individuals’ personal information by DMVs or private entities without obtaining the individual’s consent. 

	Rule
	10A and Federalism principles do not limit Congress’s authority under the Commerce Clause to pass Driver’s Privacy Protection Act regulating disclosure of personal info in state DMV records. 
Congress may regulate states’ activities, using its Commerce Clause powers, provided that the regulation does not require the state to enact any laws or regulations and does not require state officials to assist in the enforcement of federal statutes regulating private individuals.

	Reasoning
	Because the Act regulates non-state entities as well as state entities, this is not commandeering the states.
Example: The government is saying that the Bank of America AND the DMV cannot sell private information, then you have a Condon situation and it’s not violating 10A.


Murphy v. NCAA (2018)
	Facts
	The federal Professional and Amateur Sports Protection Act (PASPA) largely prohibited states from permitting gambling on sports. 
PASPA also prohibited private gambling on sports. PASPA did not make gambling a federal crime but permitted sports leagues to bring lawsuits for injunctions. New Jersey (defendant) passed a law permitting sports gambling. 
The National Collegiate Athletic Association (NCAA) (plaintiff) sued to enjoin the law based on PASPA. New Jersey argued that PASPA violated the anti-commandeering principles in the U.S. Constitution. 

	Rule
	Congress may not issue direct orders to state legislatures.


	Reasoning
	It does not matter that here it is a prohibition rather than an affirmative action being directed (as it was in New York and Printz). The basic principle - that congress cannot issue direct orders to state legislatures - applies in either event.


Executive Power/ Presidential Power
· Not a lot of case law on this because of the Political Question Doctrine (but lots of theory)
Two Step Current Approach to Assess Constitutionality of Action of President (Executive Branch)

(1) Is the executive action within the scope of the President’s authority (power) under the Constitution?

(2) Does the law violate some other constitutional provision or doctrine?

· Bill of Rights, federalism, 10th Amendment 

Youngstown v. Sawyer (1952) Major case on this topic
NOTE: When this case is cited as doctrine, it is NOT to the lead opinion. Rather, it is Justice Jackson’s 3-Zone analysis that is the rule to determine whether an action of the president is constitutional.
Jackson’s 3-Zone Analysis

· Red Zone ( Congress/Constitution expressly prohibits the presidential action or there is a federal law the Court looks at and says it’s a no go. 

· Yellow Zone ( Not clear, and where the analysis takes place 

· Green Zone ( Congress gives president the power (expressly or implied)
	Facts
	In response to steelworkers threatening nationwide strike, President Truman put out an executive Order authorizing Secretary of Commerce to take over the operation of most the nation’s steel mills; President does not have the power to take over steel mills; there is no statutory law to be executed to that effect and there are no inherent powers that allow it. 

	Issue
	Did Truman’s Executive Order violate the constitution (exceed his power)?

	Holding
	Yes, Truman exceeded his constitutional authority.

	Rule
	Justice Jackson’s 3-Zone Analysis is considered doctrine (it is the concurrence)

	Reasoning
	Truman exceeded his constitutional authority. Seizure was not deducible from constitutional power to “see the laws are faithfully executed” or as commander-in-chief of armed forces. President exercised lawmaking, not executive power – violated separation of powers 
· Pres doesn’t have the power to order officers not to follow the law  
· When the president has statutory authority to take some kind of action and the president does it, he will most likely be acting lawfully.  
· When the president takes an action inconsistent or contrary with existing statutes, the president is more likely to be acting unlawfully.  
There could be powers inherent in the president to do things even when the law doesn’t allow for it.  


	Concur

Jackson 

**Doctrine
	“Presidential powers are not fixed but fluctuate depending on their disjunction or conjunction with congress. 

There are three types of actions: 
 1. Zone 1: President’s Power is at its greatest (Green Zone)
President Act + Express or Implied Aux of Congress = Maximum Authority of Federal Government and thus strong presumption of constitutionality, interpretation, and judicial deference.  When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. In these circumstances, he personifies the federal sovereignty. If his act is held unconstitutional under these circumstances, it usually means that the Federal Government as an undivided whole lacks power. A seizure executed by the President pursuant to an Act of Congress would be supported by the strongest of presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily upon any who might attack it. 
 
2. Zone 2: Court will never find that President has acted. (Yellow Zone)
President Acts without Congress or with their denial = President Acts alone. However, there is a “twilight zone” of concurrent powers – especially when Congress is silent. Constitutionality will be fact-specific. When the President acts when Congress is silent, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain. Therefore, congressional inertia, indifference or acquiescence may sometimes, at least as a practical matter, enable, if not invite, measures on independent presidential responsibility. In this area, any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law. 
· while some believe that the “twilight zone” encompasses only the President’s foreign affairs functions, others have interpreted it to extend to any context in which there is a consistent and visible tradition of presidential action and congressional acquiescence. 
3. Zone 3: President’s power is at its lowest (Red Zone)
President incompatible with expressed or implied will Congress = lowers aux. Must be scrutinized with caution as it could threaten democracy.  When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter. Courts can sustain exclusive presidential control in such a case only by disabling the Congress from acting upon the subject. Presidential claim to a power at once so conclusive and preclusive must be scrutinized with caution, for what is at stake is the equilibrium established by our constitutional system. 
 
Jackson concluded seizure fell within #3 b/c there were policies passed that were inconsistent with the seizure. Rejected president’s argument.  


 PAGE 
1

