Constitutional Law Outline
Date: 8/22/2022
Class: 1
Topic: Judicial Review
Assigned Reading(s): Constitution; CB 1-15; NP 1-10; CB 16-41 (Marbury v. Madison, Cooper v. Aaron); NP 10-18, 35-62
Cases: Marbury v. Madison; Cooper v. Aaron
Article I: Legislative Power
Article II: Executive Power
Article III: Federal Judiciary
All three are independent from one another, but not isolated.
· They should NOT encroach on the powers of the others. 
The federal government is considered a government of limited powers and can exercise only those powers vested in it by the Constitution. (15)
· In addition to the federal government, governmental authority is distributed among three branches: (1) the legislative (Congress); (2) the executive (President); and (3) the judicial (the Supreme Court and lower federal courts). 
The state government’s powers are reserved (all the power NOT given to the federal government). 
· State governments are vested with the general power to promote the health, safety, and welfare of their citizens. (15)
When a case is filed in federal court, the first question to ask is, “Is there jurisdiction?” 
Federal laws passed pursuant to the Constitution are the supreme law of the land and state laws to the contrary must give way to those federal laws. (15)
A legal act is an obligation under the law; it is a duty.
· Whenever the actions of an officer fall within their duties or obligations under the law, they are reviewable by the Court. 
· This would be justiciable because there is jurisdiction.
· (ex) Once the seal is affixed, the delivery of the commission is a duty/obligation of the Secretary of State under the law.
A political act is discretionary. 
· Political questions are NOT justiciable. 
Cases:
· Marbury v. Madison: The Supreme Court has the power to say what the Constitution is and how to resolve conflicts between any other law or action including those of the executive, legislative, or states and declare them unconstitutional; the opinions of the Supreme Court are constitutional law. This is the power of judicial review. 
· From first glance, this case does not fall within the Supreme Court’s original jurisdiction within Article III, Section II, Clause II: “In all cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party . . .” (see CB at 6). 
· However, Congress can make exceptions (“with such exceptions . . . as the Congress shall make”).
· Congress made an exception through Section 13 of the Judiciary Act (1789)—includes courts of writs of mandamus. (see CB at 32). 
· Every time there is a court considering whether they should address something considering another branch of the government, it is irksome (Judiciary addressing the Executive). 
· At the same time, it is not the character of the person that determines whether the Court has jurisdiction, but rather the nature of the person’s act that does. 
· Once the seal is affixed, the delivery of the commission is a duty/obligation of the Secretary of State under the law.
· BUT, the Supreme Court says they themselves don’t have jurisdiction. 
· To enable this court to issue a mandamus, it must be shown to be an exercise of appellate jurisdiction, or to be necessary to enable them to exercise appellate jurisdiction. (28)
· Marshall says that Section 13 of the Judiciary Act is in direct conflict with Article III, Section II, Clause II of the Constitution and is therefore void. He says the Supreme Court can do this because they have the power of judicial review. 
· In the end, Marbury can go sue in a first instance court because he does have a right to the commission. 
· Cooper v. Aaron: officers and individuals who are NOT parties in the specific case SHOULD be bound by the U.S. Supreme Court’s considered interpretation of the U.S. Constitution? Authoritativeness: Article VI of the Constitution makes the Constitution the Supreme Law of the Land—this goes to the federal judiciary as being supreme. 
· The Supreme Court said they sympathized with the Board, but there is nothing they can do—they cannot allow a cross-violation of the Constitution to proceed. 
· According to the 14th Amendment, “no state shall deny to any person within its jurisdiction the equal protection of the laws.” 
· This extends to all actions of the State denying equal protection of the laws, whatever the agency of the State taking action. (39)
_____________________________________________________________
Date: 8/24/2022
Class: 2
Topic: Judicial Review
Assigned Reading(s): CB 42 – 53 (Lujan v. Defenders of Wildlife); NP 99 – 136
Cases: Lujan v. Defenders of Wildlife
Justiciability: essentially, this refers to a case or controversy being capable of resolution in federal courts.
· Article III, Section II: “The judicial power shall extend to all Cases, in Law and Equity, arising under this Constitution . . .” 
· In addition to subject matter jurisdiction, the case or controversy needs to be justiciable. You need all four to proceed to the federal courts:
1. Standing;
2. Political Question;
3. Mootness; and 
4. Ripeness. 
This requirement is here because the federal power must be limited. Think about the separation of powers. We don’t really want judges to act in a legislative manner. 
· Article III vests the federal judiciary, acting within the specified range of federal jurisdiction, with the power to do what judges naturally do.
To qualify as a case or controversy, there needs to be adversity between the parties. In federal courts, you CANNOT seek an advisory opinion. 
· State courts do NOT have this limit. 
· An advisory opinion is an opinion rendered by the Court that interprets the law irrespective of any underlying controversy. 
Standing: whether that person or entity has stated a personal and particularized claim over which a federal court may take cognizance. 
1. The plaintiff must have suffered an “injury-in-fact.” There needs to be an invasion of a legally protected interest which is (a) concrete and particularized and (b) actual or imminent, NOT conjectural or hypothetical. 
· In other words, the injury needs to be tangible. 
2. There must be a causal connection between the injury and the conduct complained of the injury has to be fairly traceable to the challenged action of some third party not before the court.
· This means that the injury is “fairly traceable to the challenged action…and not the result of the independent action of some third party.”
3. Must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision. 
Standing is really a claim; typically, the plaintiff has the burden of pleading and proving every element of standing. 
· If there are multiple parties claiming standing, you have to assess each specific party. 
· The party invoking federal jurisdiction bears the burden of proof of establishing these elements.
The basic principle is that when the interest or harm is either conceptually or factually too abstract or speculative, it will NOT trigger an Article III court’s authority to adjudicate. 
· As the claimed harm becomes more familiar and the facts to establish that harm more concrete, the odds of satisfying the requirement increase. 
Cases:
· Lujan v. Defenders of Wildlife: cognizable interest is not enough—a plaintiff raising only a generally available grievance about government—claiming only harm to his and every citizen’s interest in proper application of the Constitution and laws, and seeking relief that no more directly and tangibly benefits him than it does the public at large does NOT state an Article III case or controversy.
· Defendant (Lujan) filed a 12(b)(1) motion to dismiss for lack of standing. 
· The profession of “intent” to return to the places they had visited before—where they will presumably, by this time, be deprived of the opportunity to observe animals of the endangered species—is simply not enough.
· Even if the DC accorded relief against the Secretary, this would not necessarily mean that the respondents’ injury would be remedied unless the funding agencies were bound by the Secretary’s regulation.
_____________________________________________________________
Date: 8/24/2022
Class: 3
Topic: Justiciability (continued)
Assigned Reading(s): CB 53-72; NP 174-183
Cases: Nixon v. U.S.; Zivotofsky v. Clinton
Political Question Doctrine: This is when enforcement of the Constitution is dependent on the will of the executive and legislative branches (the political branches). 
· Each power is supposed to “stay in their lane.” 
· If a plaintiff is asking the Court to interfere with the discretion of another equal branch of government (legislative or executive), then there is no claim. 
Issue: a question of law or fact
· A claim is comprised of issues. 
Baker Factors to Determine if There is a Political Question:
1. Is there a textually demonstrable constitutional commitment of the issue (claim) to a coordinate political department? 
· This is the most important factor. 
· Does the Constitution give a separate branch of the federal government the power/discretion over the claim? 
2. Is there a lack of judicially discoverable and manageable standards for resolving it?
· Is there a precedent in the judicial federal courts?
**The first two factors are the ones we will focus on. 
3. The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;
· The judiciary MIGHT have power, but only after an equal branch of government makes an initial decision. 
4. The impossibility of a court’s undertaking independent resolution without expressing lack of respect due coordinate branches of government;
· Think about the separation of powers here.
5. An unusual need for unquestioning adherence to a political decision already made; 
6. The potentiality of embarrassment from multifarious pronouncements by various departments on one question. 
For the Final Exam, map it out as such:
1. Assess the plaintiff’s claim—does the plaintiff have a claim? Is he trying to enforce a right under law?
2. Is there a textual commitment of the issue to an equal branch of the government? 
· Again, this is essentially asking if the plaintiff has a claim. 
3. Are there judicially discoverable and manageable standards? 
· Has the court done it before?
· Is there precedent? 
Cases:
· Nixon v. U.S.: the majority is essentially saying that if the Senate votes Nixon is a bad guy, we will impeach. This is wrong—the Senate should NOT be the sole judge of the impeachment proceeding. The Court should have approached it as this: let’s see what the Senate can/cannot do and let’s see if the Senate did that. 
· A controversy is non-justiciable if it involves a political question where there is a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it. 
· Sole means sole; “we don’t know what try means”
· Zivotofsky v. Clinton: Grossi says this is what the Court should have said and this is what essentially happened: the case can proceed, but to enforce the right that Zivotofsky claims he has under the law, we have to see if the law is constitutional. If it is unconstitutional, then we cannot give Zivotofsky what he wants because he would not have a claim. Zivotofsky can lose on the merits. 
· Z does NOT ask the courts to determine whether Jerusalem is the capital of Israel (and infringe on the President’s powers), but rather whether he may vindicate his statutory right under § 214(d) to choose to have Israel recorded on his passport as his POB.
· To resolve the claim, the Judiciary must decide if Z’s interpretation of the statute is correct, and whether the statute is constitutional. This is something the Judiciary often does. 
_____________________________________________________________
Date: 8/31/2022
Class: 4
Topic: Judicial Review & Justiciability
Assigned Reading(s): CB 73-95
Cases: Whole Woman’s Health v. Jackson
Texas is essentially disregarding Cooper v. Aaron. 
Justiciability should be instrumental to judicial review. 
· We want the federal courts to be able to exercise their duty to apply the Constitution and to declare void any act of the legislature, state, and executive branch that is unconstitutional. 
Cases:
· Whole Woman’s Health v. Jackson:
· An objection of a lack of standing won’t work here because of the cash bounty of $10,000.00 minimum. 
· Should we be allowed to say there is no jurisdiction because you will lose? 
· Also, isn’t the cash bounty a prospective award rather than a concrete injury (loss)?
· Justiciability Analysis → Judge
· Injury: frame it as an economic injury. 
· Get the expert witnesses, collect the data, etc. that will show that the judgment from the judge will greatly injure your business (abortion providers). 
· Causation: the judge’s job is to enforce the law, so it is very likely that he will. 
· On the flip side, who is telling you that the judge would find the law is violated and enforce the law against you?
· Redressability: this appears to be met. 
· Justiciability Analysis → Private Citizen 
· Redressability: if the judge rules that the law is unconstitutional, the judge will tell the private citizen they cannot sue. 
· The injunction would work here.
· Other people that sue have different injuries. 
· The Court denies the emergency petition because of novel, complex, procedural issues. 
· However, when the case went back to the District Court, Judge P used a broader standard for standing → “There must be a substantial risk that the injury will occur.” 
· See Susan B. Anthony v. Driehaus. 
· This was also a pre-enforcement action. 
· Asking the plaintiff to violate the law and suffer the consequences of the violation first and then go to the Court is unacceptable. 
_____________________________________________________________
Date: 9/7/2022
Class: 5
Topic: Necessary & Proper Clause; Commerce Power
Assigned Reading(s): CB 146–165; NP 243-275
Cases: M’Culloch v. Maryland (Part I); Gibbons v. Ogden; Hammer v. Daggenhart 
Federalism: when there are tensions between the powers of the state and federal government. 
· Use this term instead of separation of powers. 
· Both the state and the federal governments are sovereign. 
· The federal government has powers that are enumerated in the Constitution. 
· The remaining powers are reserved for the states.
The federal government is an agent of the states. 
· When the states joined the Union, they gave up some of their sovereignty. 
Article I, § 8, Cl. 18 Necessary & Proper Clause: “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the U.S., or in any Department or Officer thereof.” 
· This does NOT establish an independent power of Congress. 
· This clause is intended to amplify the enumerated powers and help make sure those are properly implemented. 
· This clause could never be violated on its own. 
· This clause is not unlimited either → it can only be used in addition with another power of Congress. 
Does the statute constitute a means that is rationally related to the implementation of a constitutionally enumerated power? 
2 different routes may be taken: check implied powers first. 
1. Implied Power: the power being given is in the interest of the nation to help facilitate the execution of expressly enumerated powers (tax, regulate commerce, borrow money, etc.). 
2. Necessary & Proper Clause (a means to execute the power): this argument CANNOT exist if Congress does not have an express/implied power to do what they did. 
· Reasonably Calculated to Implement the Power?: Could a member of Congress reasonably/rationally conclude that the law could have exercising power? Could it be rationally calculated to implement the power? 
· It grants Congress the power to make all laws which shall be necessary and proper for carrying into Execution the foregoing powers, and all other powers vested by this Constitution in the government of the U.S., or in any department or officer thereof.
The first question to always ask: Does Congress have the power to ___? 
· Keep in mind that if Congress does (the federal law is valid), the federal law is supreme and always wins. 
Also, analyze the structural, logical, and textual arguments. 
Cases: 
· M’Culloch v. Maryland (Part I): implied powers → the power being given is in the interest of the nation to help facilitate the execution of expressly enumerated powers (tax, regulate commerce, borrow money, etc.). The act to incorp. the Bank of the U.S. is a law made in pursuance of the Const., and is part of the supreme law of the land. 
· The conflict is between the federal law that created the bank and Maryland state law that taxes. 
· The government is for the people—it is a means to enforce the rights of the people. 
· Structural Argument: the structure of the Constitution—the federal government is supreme; this comes from its very nature. 
· The Constitution is a foundational charter that created a system of government designed to address problems of national concern. 
· Logical Argument: every state would NEVER allow another state to bind them → therefore, the federal government will not allow the state government to bind them. 
· Also, if you give ample powers, you must have ample means to execute those powers. 
· Textual Argument: this is in the Constitution; the federal laws are supreme. Even if the government is limited in its powers, it is still sovereign. 
· The Necessary and Proper Clause is placed among the powers of Congress, not among the limitations. 
· It is not intended to create another power, but rather augment an already existing one. 
· The Constitution is NOT a code—not everything will be extremely detailed and laid out. 
Article I, § 8, Cl. 3 Commerce Clause: “To regulate commerce with foreign nations, and among the several states, and with the Indian tribes.” 
· Cannot regulate completely internal (within states) commerce. 
· Otherwise, the states would never have their own police powers within federalism. 
Cases:
· Gibbons v. Ogden: The power of Congress, then, comprehends navigation, within the limits of every State in the Union; so far as that navigation may be, in any manner, connected with “commerce with foreign nations, or among the several states, or with Indian tribes.” It is the power to regulate; that is, to prescribe the rule by which commerce is to be governed. 
· Marshall does not even look at implied here → he thinks it’s clear. 
· Words of the Constitution were intended to be interpreted to their natural meaning. 
· Commerce means commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying out that intercourse. 
· Definitely includes navigation.
· Hammer v. Daggenhart: If Congress could thus regulate matters entrusted to local authority by prohibition of the movement of commodities in interstate commerce, all freedom of commerce will be at an end, and the power of states over local matters may be eliminated, and thus our system of government practically destroyed.
· Court thinks this encroaches on the police powers of the state. 
· The court uses the enclave theory → manufacturing is an area that only belongs to the states; it is part of their police powers. 
· Focusing on the nature of the activity being regulated. 
· This case later gets overruled. 
· From another perspective, though, the text of the Constitution arguably gives Congress the power to regulate commerce. The manufacturing has an effect on the internal operations of the state which does lead to shipping. 
_____________________________________________________________
Date: 9/12/2022
Class: 6
Topic: Commerce Power & Power to Tax and Spend
Assigned Reading(s): CB 165-192; NP 275-292
Cases: U.S. v. Darby; Wickard v. Filburn; U.S. v. Lopez; South Dakota v. Dole
Through Darby and Wickard, what mattered was:
1. The activity being regulated was a part of a general regulatory scheme by Congress; and 
2. The activity being regulated substantially affected interstate commerce. 
Lopez’s 3 identified broad categories of activities Congress may regulate under its commerce power:
1. Congress may regulate the use of the channels of interstate commerce;
· (ex) railroads, roads, airways, and the like. 
2. Congress is empowered to regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities;
· (ex) vehicles that you use to go on those paths.
3. Congress’ commerce authority includes the power to regulate those activities having a substantial relation to interstate commerce (those activities that substantially affect interstate commerce). 
Jurisdictional Nexus: the connection between the regulated activity and interstate commerce. 
· (ex) How does regulating guns in schools substantially affect interstate commerce? 
· You don’t NEED a jurisdictional nexus to validate a statute, but it certainly helps.
After Lopez, Congress now has the power to regulate channels, instrumentalities, and any economic activity that is an essential part of a larger economic regulation that substantially affects interstate commerce. 
· It would help Congress if they provided a jurisdictional nexus and legislative findings, but it is NOT absolutely necessary. 
Keep in mind that STILL according to Darby and Wickard, the specific act does NOT need to be economic (in Lopez it does). 
Cases:
· U.S. v. Darby: even if the activity per se that is being regulated does NOT resemble commercial intercourse itself, the activity could have a substantial effect on commercial intercourse that it is in the power of Congress to regulate it. Very broad standard → up to this point, the nature of the activity is irrelevant. Overruled Hammer. 
· § 15(a) prohibits, and the indictment charges, the shipment in interstate commerce, of goods produced for interstate commerce by employees whose wages and hours of employment do not conform to the requirements of the Act.
· While manufacturing is not of itself interstate commerce, the shipment of manufactured goods interstate is such commerce and the prohibition of such shipment by Congress is indubitably a regulation of the commerce. 
· § 15(a)(2) prohibits labor substandard. This looks to be internal (similar to Hammer). 
· The Court takes a pragmatic approach to this section—necessary and proper clause → if Congress has the power to regulate interstate commerce, it MUST have the power to regulate activities that so affect it. 
· Court doesn’t discuss any express findings that lead them to their conclusion. No specific evidence. 
· The power of Congress over interstate commerce is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations other than the ones prescribed by the Const.
· Wickard v. Filburn: You have to look at the actual effects of the activity in question upon interstate commerce. Here, this focuses on the principle of aggregation. 
· Does it exert a substantial economic effect on interstate commerce? 
· Don’t look at the isolated activity—look at it as a whole. 
· Congress likely considered that wheat consumed on the farm where grown if wholly outside the scheme of regulation would have a substantial effect in defeating and obstructing its purpose to stimulate trade therein at increased prices.
· U.S. v. Lopez: the Court is beginning to worry about federalism.
· Economic shows up here. 
· The Court held that § 922 was NOT an essential part of a larger regulation of economic activity. 
· There was also no jurisdictional element. 
· In Breyer’s dissent, he says that the real question is, “Whether Congress could have had a rational basis for concluding the regulated activity sufficiently affected interstate commerce.”
· Provided numerous reports on the issue. 
· Courts are concerned about where to draw the line—they are afraid to ax federalism. Nothing would be left to the states. 
Taxes & Spending Power:
· Congress has used this power very broadly in the past. 
Have to ask: 
1. Is it a tax? Does it generate some revenue?
2. Does it function in a fashion that is more properly characterized as prohibitory or penal? 
· If yes, then Congress is trying to disguise the tax as a regulation and work around the limits imposed by the Constitution. 
· Some regulation is okay and likely present—but we don’t want that to be the primary purpose. 
· Our job is to show that the regulatory effect is so minimal with respect to what Congress is trying to accomplish. 
· If it is regulatory, then see the Dole limits below. 
The Power to Spend: the Spending Power is an independent power. 
1. Is it an expenditure? 
· Does the federal government spend any money?
2. Is it valid? 
· Is this for the common defense or general welfare? 
· Is this a regulation in disguise? 
3. Is there a condition attached to it? 
· If YES, then see the Dole limits below. 
Limits on Spending Power Seen Through Dole: 
1. Exercise of the spending power must be in pursuit of the general welfare.
· The Court says to defer to Congress’ judgment here. 
2. Is this a regulation in disguise? 
3. The condition must be unambiguous to enable the States to exercise their choice knowingly, cognizant of the consequences of their participation. 
4. Have to be related to the federal interest in particular national projects or programs. 
5. Other Constitutional provisions may provide an independent bar to the conditional grant of federal funds. 
6. The commission cannot turn into coercion. 
· (ex) “No choice but to submit to our policy if you want the benefit.”
7. The condition cannot ask for a waiver of Constitutional rights. 
· Can’t impose the state to relinquish a constitutional right. 
· (ex) Can’t ask the states to discriminate based on race. 
· Or limit the freedom of religion. 
· (ex) “I give you the money, but you have to relinquish the power that you have under the Constitution.”
· (ex) “As a condition for receiving welfare benefits or a driver’s license, you have to refrain from criticizing the governor.” (violation of First Amendment)
Cases:
· South Dakota v. Dole: Court rebuttals that the const. limits on Congress when exercising its spending power are less exacting than those on its authority to regulate directly. 
· The court says that the states have the choice to just say no—it is only 5%. 
· The success of the statute does not make it coercive; just because every other state is doing it does not make it coercive. 
· It would be different if the Courts used their power to induce States to engage in activities that themselves would be unconstitutional, such as racial discrimination. 
· 10th Amendment violation? → “The Court found no violation of the State’s sovereignty because the State could, and did, adopt the “simple expedient” of not yielding to what she urges is federal coercion. The offer of benefits to a state by the U.S. dependent upon cooperation by the state with federal plans, assumedly for the general welfare, is not unusual.” 
· 21st Amendment violation? → no, the spending power is so broad. 
_____________________________________________________________
Date: 9/14/2022
Class: 7
Topic: War and Foreign Affairs
Assigned Reading(s): CB 237-251; NP 292-306
Cases: Woods v. Cloyd W. Miller Co.; Missouri v. Holland; Medellín v. Texas (Part I)
The War Powers: The war power includes the power to remedy the evils which have arisen from its rise and progress and continues for the duration of that emergency.
· Does not necessarily end with the cessation of hostilities. 
· The government should describe “the evil” to the best of their ability. 
Cases: 
· Woods v. Cloyd W. Miller Co.: The war power includes the power to remedy the evils which have arisen from its rise and progress and continues for the duration of that emergency.
· The legislative history of the present Act makes abundantly clear that there has not yet been eliminated the deficit in housing which in considerable measure was caused by the heavy demobilization of veterans and by the cessation or reduction in residential construction during the period of hostilities due to the allocation of building materials to military projects. 
· Just in case, the Court uses the Necessary and Proper clause. 
· If not, it would render Congress powerless to remedy conditions the creation of which necessarily followed from the mobilization of men and materials for successful prosecution of the war. 
The Foreign Powers: some of the foreign powers are specifically enumerated in the Constitution (such as treaty power), but others are rather inherent in the concept of nationhood. 
· The Court offers Congress lots of deference when they are exercising their power over foreign affairs. 
· Except for where the Constitution provides specifically for a congressional role (Congress declaring war; Presidential treaties are subject to Senate ratification), primary authority in the field of foreign affairs rests with the President. 
Article II, § 2, Cl. 2: [The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.
· Think about any problem affecting the international community. 
Treaties: for a treaty to be valid, it has to (1) undergo the process laid out in Art. 2, § 2, Cl. 2, (2) may address any interest of the community of nations, and (3) not be inconsistent with the Constitution. 
· Self-executing: One that establishes enforceable domestic law without any further action by Congress. 
· Immediately becomes the law of the land and acts like a statute. 
· Non self-executing: One that requires legislative implementation before its provisions can be of any effect as domestic law.
· Congress will have to pass an act in order to implement it. 
Make sure to ask: 
1. Is the treaty valid? 
· Did it follow the procedures laid out in Article II, § 2, Cl. 2?
· Does it address any interest of the community of nations? 
· Is it inconsistent with the Constitution? 
· If inconsistent, then the treaty is NOT valid. 
2. Does the treaty apply to the problem we are confronting? 
· Is it self-executing? 
· If yes, then you can stop here and don’t have to look at other laws.
· If NO, then you have to look at other laws passed by Congress.
· For an implemented law to be valid, it just has to be consistent with the treaty. 
· (N&P Clause)
Cases: 
· Missouri v. Holland: It is not enough to refer to the Tenth Amendment, reserving the powers not delegated to the United States, because by Article 2, Section 2, the power to make treaties is delegated expressly, and by Article 6 treaties made under the authority of the United States, along with the Constitution and laws of the United States made in pursuance thereof, are declared the supreme law of the land.
· The act gave effect to the Convention, and prohibited the killing, capturing or selling of any of the migratory birds included in the terms of the treaty except as permitted by regulations compatible with those terms, to be made by the Secretary of Agriculture. 
· This treaty is concerning an interest concerning the community of nations. 
· Also, Missouri does not own these birds. This involves several states. 
· Medellín v. Texas (Part I): Grossi has a problem with the way the Court read the language, and also the way the Court failed to really factor the President speaking on behalf of the nation. 
· The most natural reading of the Optional Protocol is as a bare grant of jurisdiction. It provides only that “[d]isputes arising out of the interpretation or application of the [Vienna] Convention shall lie within the compulsory jurisdiction of the International Court of Justice” and “may accordingly be brought before the [ICJ] ... by any party to the dispute being a Party to the present Protocol.” Art. I, 21 U.S.T., at 326. The Protocol says nothing about the effect of an ICJ decision and does not itself commit signatories to comply with an ICJ judgment. The Protocol is similarly silent as to any enforcement mechanism. 
· Here, it was not self-executing and there is no such legislation enacting it. 
· Therefore, no obligation exists. 
_____________________________________________________________
Date: 9/19/2022
Class: 9
Topic: Federalism
Assigned Reading(s): CB 261-283; NP 306-312
Cases: Printz v. U.S.; Murphy v. NCAA
The U.S. has dual sovereignty.
· Regarding federalism, we can help form our opinions through historical evidence, practice, and jurisprudence of the Supreme Court. 
Anti-Commandeering Doctrine: the federal government does NOT have the power to direct/command the states. 
· If the federal government does this, this would be contrary to federalism. 
· There is nothing in the text of the Constitution, history, practice, or precedents that support the practice of Congress commandeering the states. 
Cases: 
· Printz v. U.S.: a federal law whose objective and effect is to force state participation in a federal regulatory scheme is categorically unconstitutional.
· The federal government puts in place a temporary system until the full regulating scheme takes effect. 
· Congress is being careful with their language → “CLEOs are invited to run this background check . . .” 
· Historical Understanding & Practice → nothing suggests that Congress has the power to commandeer the states. 
· Court focuses on the notion that the § does not give the choice to the states to consent anywhere. 
· They think this sounds like coercion. 
· Majority then discusses the Federalist Papers → however, this seems to touch on entirely executive topics. 
· Souter (Dissent) says that the framers said themselves that there will be cases where we need state officers to do this. 
· Scalia argues that if this were the case, this would mean all the time. 
· Scalia also discusses NY v. U.S. → There, “regulate it or take title to it” was unconstitutional and violated the anti-commandeering doctrine.
· The key question here is, “Do the states have a choice/incentive?”
· Structural Argument → the federal and the states have concurrent authority. 
· The Framers explicitly chose a Const. that confers upon Congress the power to regulate individuals, not States.
· Separation of powers reduces the risk of tyranny and abuse from either front.
· This would also be circumventing the powers of the executive → “The President shall take care that laws are faithfully executed.” 
· The power of the executive would be subject to reduction. 
· Jurisprudence of the Court → if the Court allowed this, accountability would be an issue. 
· While the Brady Act is directed to “individuals,” it is directed to them in their official capacities as state officers; it controls their actions, not as private citizens, but as the agents of the State.
· Steven’s Dissent: the Framers wanted cooperative federalism.
· The provision of the Brady Act that crosses the Court's newly defined constitutional threshold is more comparable to a statute requiring local police officers to report the identity of missing children to the Crime Control Center of the Department of Justice than to an offensive federal command to a sovereign State.
· Breyer’s Dissent: look at other nations and how they do it.
· Murphy v. NCAA: ultimately, the government is still telling states what to do → violates the anti commandeering doctrine.
· Here, the states are told NOT to authorize something. 
_____________________________________________________________
Date: 9/19/2022
Class: 9
Topic: Supremacy Clause & Executive Agreements
Assigned Reading(s): CB 283-287, 255-260, 288-293; NP 313-344
Cases: M’Culloch v. Maryland (Part II); American Ins. Assoc. v. Garamendi (Part I); American Ins. Assoc. v. Garamendi (Part II)
Article 6, Cl. 2: “This Constitution, and the Laws of the U.S. which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the U.S., shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the contrary notwithstanding.”
· The Constitution, federal statutes, treaties, non-treaty international agreements, administrative rules, and federal common law all comprise federal law. 
Preemption: valid federal law preempts any state law to the contrary. Preemption shows us how to resolve conflicts between valid federal law and conflicting state law. 
· Preemption here means winning, replacing, supplanting, etc. 
Conflict Preemption: the federal law is in conflict with the state law. 
· Expressed Conflict Preemption: if the federal law expressly states the intent of Congress to preempt any state law to the contrary. 
· When Congress enacts a statute that expressly prohibits the states from taking a particular action; 
· This is narrowly construed.
· This is to keep the balance between the federal and state governments. 
· Preemption is limited to the terms of the preemption clause. 
· Look for any savings clause in the preemption portion of the statute → Congress would say something such as, “When the [activity] comes in this format, we will leave it to the states to regulate it.” 
· Always interpret the savings clause broadly.
· Implied Conflict Preemption: the statute does NOT expressly indicate the intent of Congress to preempt state law. 
· Is it physically impossible to comply with both federal and state standards? 
· What are the objectives of both the federal and state laws?
· Are they incompatible?
· If the goals are somewhat the same, are the means in conflict?  
· Does state law operate as an obstacle to the Congressional objective?
· To what extent does the state law interfere? 
· What is the strength of the state’s and the federal government’s interest? 
· Does the federal government typically regulate this type of activity? 
Field Preemption: Congress may preempt state law by occupying the field of a particular substantive area and thereby precluding any type of state regulation within that field.  
· There is absolutely no room for states to regulate here in this field. 
· This is very rare. 
· Perhaps Congress has the exclusive authority to regulate in that subject area. 
· Expressed Field Preemption: Congress expressly says, “There is no room left for the states to govern this area.”
· Make sure to read the clause closely and narrowly. 
· Implied Field Preemption:
· Is this an area that has been typically reserved to the states because it relates to the police powers of the state? 
· Is the scheme of federal regulation so pervasive to believe that Congress has left no room for the states to regulate it? 
· Is the act of Congress touching a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject? 
· (ex) alien registration
· What is the object sought to be obtained by the federal law and what is the character of obligations imposed by it?
· Does this seem like a federal or state power? 
Roadmap for How to Resolve the Conflict:
1. Is the federal law valid? 
· If the federal law is valid, then it trumps any state law to the contrary. 
2. If we can’t determine whether the federal law is valid through the text of the Constitution, then look at the history, practice, and pragmatism. 
· Has the federal government regulated this before? 
· (ex) President with foreign affairs.
There are questions of (1) power and (2) structure. 
· Power: is the federal law valid? Does Congress have the power to do this?
· Structure: intended to preserve dual sovereignty → look at the Constitution as a whole. 
Cases: 
· M’Culloch v. Maryland (Part II): Supremacy Clause → The result is a conviction that the states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by congress to carry into execution the powers vested in the general government.
· Power → if we gave the states the power to tax a federal bank, this would give them a right to destroy (tax) something not under their control. 
· The federal government, on the other hand, represents EVERYONE. 
· The power to create MUST go with the power to tax. 
· The Supremacy Clause would be destroyed. 
· If the states may tax one instrument, employed by the government in the execution of its powers, they may tax any and every other instrument.
· Structure → if Maryland was allowed to tax the federal bank, this would change the structure of dual sovereignty (balance). 
· If the states may tax one instrument, employed by the government in the execution of its powers, they may tax any and every other instrument.
· The legislature of the Union, alone, therefore, can be trusted by the people with the power of controlling measures which concern all, in the confidence that it will not be abused. 
Executive Agreements: reserved for agreements made solely on the basis of the constitutional authority of the President. 
The constitutional sources of authority for the President to conclude international agreements include:
(a) The President's authority as Chief Executive to represent the nation in foreign affairs;
(b)  The President's authority to receive ambassadors and other public ministers;
(c) The President's authority as “Commander-in-Chief”; and 
(d) The President's authority to “take care that the laws be faithfully executed.”
Cases: 
· American Ins. Assoc. v. Garamendi (Parts I & II): implied conflict (preemption) between federal law (executive agreement) and state law → California is interfering with the power of the executive to deal with foreign affairs. 
· The HVIRA (CA) requires any insurer doing business in CA to disclose information about all policies sold in Europe between 1920 and 1945 by the company itself or any one “related” to it.
· California and the Union seem to have the same goal/interest → but the means are different. 
· If the means are NOT aligned (even if the goals are), the states could potentially retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by congress to carry into execution the powers vested in the general government.
· Clinton and German Chancellor Schroder produced the German Foundation Agreement.
· Whenever one of these claims would arise in the U.S. courts, the federal government would issue their stance of giving deference to the Foundation as being the exclusive forum for those types of claims and to have exclusive jurisdiction.
· U.S. would use its best efforts, in a manner they deem appropriate, to get state and local governments to respect the foundation as the exclusive mechanism.
· U.S. Secretary of State told California that there was a conflict because they needed the German industry and government to think they are getting legal peace. 
· Complete power over international affairs is in the national government and is not and cannot be subject to any curtailment or interference on the part of several states. 
· State action with more than incidental effect on foreign affairs is preempted, even absent any affirmative federal activity in the subject area of the state law, and hence without any showing of conflict.
· The express federal policy and the clear conflict raised by the state statute are alone enough to require state law to yield. If any doubt about the clarity of the conflict remained, however, it would have to be resolved in the National Government's favor, given the weakness of the State's interest, against the backdrop of traditional state legislative subject matter, in regulating disclosure of European Holocaust-era insurance policies in the manner of HVIRA.
_____________________________________________________________
Date: 9/26/2022
Class: 10
Topic: Supremacy Clause & Executive Agreements (continued)
Assigned Reading(s): CB 294-321
Cases: Arizona v. U.S.; U.S. v. Washington
Make sure that the conflicting laws apply to the facts given. 
· This will likely entail statutory interpretation. 
· There has to be a conflict before jumping into the analysis. 
Always remember to read the laws narrowly.
· The goal is to keep the sovereignty for the states. 
Field preemption is also very rare. For our purposes, we should assume there is no field preemption and use conflict preemption if we must. 

Field Preemption Review: The intent to displace state law altogether can be inferred from a framework of regulation “so pervasive ... that Congress left no room for the States to supplement it” or where there is a “federal interest ... so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.” 
Implied Conflict Preemption Review:
1. Is it impossible to comply with both the state and federal laws at the same time? 
2. Does the state law pose an obstacle to the implementation of the federal law?
· What are the state and federal interests at stake? 
· There is a presumption against the state interest prevailing—the state interest must be very strong. 
In Arizona v. U.S., the Court was very careful to apply field preemption to only alien registration requirements. Contrarily, the Court used conflict preemption when dealing with traditional state police powers such as employment and crime. 
Doctrine of Avoidance: So far as statutes fairly may be construed in such a way as to avoid doubtful constitutional questions they should be so construed; and it is to be presumed that state laws will be construed in that way by the state courts.
Make sure to do the preemption analysis step-by-step. 
Intergovernmental Immunity Doctrine: prohibits state laws that either regulate the U.S. directly or discriminate against the Federal Government or those with whom it deals (contractors).
· Does it regulate them unfavorably because of their governmental status?
· Does it single them out for less favorable treatment? 
Congress CAN authorize the state to regulate/discriminate the federal government by waiving this immunity. 
· However, there must be a clear congressional mandate. Congress must provide clear and unambiguous authorization for this kind of state regulation. 
· Read these waivers narrowly. 
General Rule (states cannot regulate the federal government (see M’Culloch) → Did the federal government waive their immunity? → Is this waiver clear? 
Cases: 
· Arizona v. U.S.: In preemption analysis, courts should assume that “the historic police powers of the States” are not superseded “unless that was the clear and manifest purpose of Congress.”
· The powers of naturalization (and immigration) and international foreign affairs are implicated here. 
· There is lots of discretion on behalf of the federal government because the situation is very delicate. 
· AZ has interests of preventing crime and regulating employment. 
· § 3 (alien registration requirements): Court says there is field preemption here—the power surrounding alien registration requirements belong to the federal government pursuant to the Constitution (Art. I, § 8, Cl. 4). 
· Congress has occupied the field of naturalization and registration. 
· The federal statutory directives provide a full set of standards governing alien registration, including the punishment for noncompliance.
· Where Congress occupies an entire field, as it has in the field of alien registration, even complementary state regulation is impermissible. Field preemption reflects a congressional decision to foreclose any state regulation in the area, even if it is parallel to federal standards.
· Conflict is also imminent where two separate remedies are brought to the same activity.
· AZ does not have the option of probation. 
· § 5(c) (employment regulation): The legislative background of IRCA underscores the fact that Congress made a deliberate choice not to impose criminal penalties on aliens who seek, or engage in, unauthorized employment. 
· A conflict in technique can be fully as disruptive to the system Congress enacted as conflict in overt policy. 
· Although § 5(C) attempts to achieve one of the same goals as federal law—the deterrence of unlawful employment—it involves a conflict in the method of enforcement. 
· Where a comprehensive federal scheme intentionally leaves a portion of the regulated field without controls, then the preemptive inference can be drawn—not from federal inaction alone, but from inaction joined with action.
· § 6 (crime): By authorizing state officers to decide whether an alien should be detained for being removable, § 6 violates the principle that the removal process is entrusted to the discretion of the Federal Government.
· The federal government really values discretion here. 
· § 2(b):
· AZ state officers are required to make a “reasonable” attempt to verify his immigration status with ICE if there is a reasonable suspicion that his presence in the U.S. is unlawful. 
· The law hasn’t been implemented yet, so we don’t know yet how the state courts in AZ will interpret the state law. 
· Doctrine of Avoidance: So far as statutes fairly may be construed in such a way as to avoid doubtful constitutional questions they should be so construed; and it is to be presumed that state laws will be construed in that way by the state courts.
· U.S. v. Washington: Intergovernmental Immunity Doctrine → prohibits state laws that either regulate the U.S. directly or discriminate against the Federal Government or those with whom it deals (contractors).
· As compared to WA’s general worker’s comp scheme, a WA state law makes it easier for federal contract workers at Hanford to establish their entitlement to worker’s comp—thus increasing worker’s comp costs for the federal government. 
· The Court thinks that this “waiver” only authorized the State to extend its generally applicable state worker’s comp. laws to federal lands and projects within the State.
· The fact that Congress more explicitly preserved the immunity in other contexts does not mean Congress clearly waived it here.
Preemption Final Roadmap:
1. Do you feel a conflict?
· Be broad in this analysis—is there any chance of a conflict? 
2. Do both the state law and the federal law apply to the question we are asking? 
· Here, we want to preserve dual sovereignty and avoid conflict → read each law narrowly. 
3. Is the federal law valid? If so, the federal law prevails.
· Is the federal law valid according to the text of the Constitution? 
· Is this a power typically reserved to the states? 
_____________________________________________________________
Date: 9/28/2022
Class: 11
Topic: Separation of Powers
Assigned Reading(s): CB 363-386; NP 345-360
Cases: Youngstown Sheet & Tube Co. v. Sawyer; Trump v. Mazars
The (1) Legislative, (2) Executive, and (3) Judicial branches are all separate, but should interact with each other through checks and balances. 
· However, the comminglement among them has to take place through the Constitution. 
The separation of powers is there to protect the people, not the individual branches. 
· Therefore, it will be the individual who is raising the claim. 
Separation of Powers Roadmap:
1. What is the claim? 
2. What does the party want? 
3. Look at the text of the Constitution → does the power in question belong to a specific branch of the government? 
4. Look at the history and practice → does the history and practice validate the branch’s actions? 
Jackson’s Tripartite Framework for Approaching a “Separation of Powers” Issue that Involves an Alleged Presidential Usurpation of Congressional Powers: the powers of the branches are separate but commingled (they might be shared at points). 
1. When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. 
2. In the absence of either a congressional grant or denial of authority there is a zone of twilight in which he and congress may have concurrent authority, and where congressional inertia, indifference, or quiescence MAY invite the exercise of executive power. 
· If Congress chooses NOT to act, perhaps the President can? 
· Have to analyze the circumstances—go through a textual analysis. 
3. When the President takes measures incompatible with the expressed or implied will of Congress, he can rely upon his own constitutional powers minus any constitutional powers of Congress over the matter. 
The burden of persuasion is on the party raising the separation of powers argument. 
Cases: 
· Youngstown Sheet & Tube Co. v. Sawyer: 
· The conflict here is that the President overstepped his powers into the legislative branch. 
· The President is making his own policy. 
· Policy: value judgment/goal—the appropriate means to achieve that valuable goal that will end up altering the rights and the obligations of the members of the community outside of the legislative branch. 
· The Legislative branch is supposed to make laws, while the President enforces/executes them. 
· Jackson’s concurring opinion is what is important to us → the Tripartite Framework for Approaching “Separation Of Powers” Issues that Involve an Alleged Presidential Usurpation of Congressional Powers.
· See Outline above. 
· Maybe the second level is implicated here because the President wrote to Congress twice to get their thoughts, but Congress failed to respond both times. 
· Third prong → the Government claims the President has war powers. Further, Congress denied power to the President in the present case under the Taft-Hartley Act.
· The Court says no → Congress has the power to declare war, raise and support armies. The President has the power to conduct the war. 
· The preservation of steel is “raising and supporting armies.”
· Don’t want to give the President too much war power. 
· Congress is responsible for the inward effects of war. The President is responsible for the effects on the outside world. 
· Trump v. Mazars: even though the President is bringing this case as an individual, not the President, we have to be careful. There still might be separation of powers concerns here. There is an ongoing rivalry. In assessing whether a subpoena directed at the President’s personal information is “related to, and in furtherance of, a legitimate task of the Congress,” courts must perform a careful analysis that takes adequate account of the separation of powers principles at stake, including both the significant legislative interests of Congress and the “unique position” of the President
· The President is raising a defense of violation of separations of powers and also that the subpoenas lacked a legitimate legislative purpose. 
· Typically, Congress and the President maintained this tradition of negotiation and compromise without involvement of the Court.
· Does Congress have the power to issue the subpoenas? → Congress has no enumerated constitutional power to conduct investigations or issue subpoenas, but we have held that each House has power “to secure needed information” in order to legislate (implied power). 
· BUT, there are limitations to this. 
· (1) Courts should carefully assess whether the asserted legislative purpose warrants the significant step of involving the President and his papers. 
· The burden is on Congress → “prove that you need this information and that you can’t get it from other sources.”
· (2) Courts should insist on a subpoena no broader than reasonably necessary to support Congress’ legislative objective. 
· Read narrowly → you only get the information you absolutely need. 
· (3) Courts should be attentive to the nature of the evidence offered by Congress to establish that a subpoena advances a valid legislative purpose. 
· Congress must provide a specific explanation of what each piece of evidence is being used for.
· (4) Courts should be careful to assess the burdens imposed on the President by a subpoena. 
_____________________________________________________________
Date: 10/1/2022
Class: 12
Topic: Separation of Powers (continued) 
Assigned Reading(s): CB 387—413
Cases: West Virginia v. EPA
Major Question Doctrine: courts expect Congress to speak clearly if it wishes to assign to an agency decisions of vast economic and political significance. 
· Think about this doctrine when there is massive economic impact determined by the courts.
· Take a skeptical attitude toward Congressional authorization—Congressional authorization needs to be clear. 
Cases: 
· West Virginia v. EPA: Major Question Doctrine 
· Mootness Question/Is there even standing? → the EPA repealed § 111, so what are we even talking about then? Is there any injury? Essentially, the Clean Power Plan was only in writing. 
· The Court wants this case to be live. 
· The issue is whether the EPA is overstepping their authority and infringing on the doctrine of separation of powers (infringing on the Legislative). 
· Agencies have only those powers given to them by Congress, and “enabling legislation” is generally not an “open book to which the agency [may] add pages and change the plot line.”
· Kagan’s Dissent seems to be the more logical opinion. 
· Kagan argues that this was basically an advisory opinion. 
· Kagan argues that the majority ignored statutory interpretation and simply looked to the major question doctrine. 
· The EPA should have been in charge and had this authority—they have the expertise. 
· Broad does not necessarily mean vague. 
· Essentially, the Majority is saying that they don’t like the way that Congress is policy making, so the Majority will just do it instead. 
_____________________________________________________________
Date: 10/12/2022
Class: 13
Topic: Separation of Powers & International Affairs; Executive Immunities & Privileges 
Assigned Reading(s): CB 459—488; NP 390—391, 404—414
Cases: Medellín v. Texas (Part II); Zivotofsky v. Kerry; U.S. v. Nixon; Trump v. Vance
Past practice/history does NOT by itself create the power. Make sure to still somehow link that power to the Constitution. 
Cases: 
· Medellín v. Texas (Part II): When the President asserts the power to enforce a non-self-executing treaty by unilaterally creating domestic law, he acts in conflict with the implicit understanding of the ratifying Senate.
· Can the President make a non-self-executing treaty immediately enforceable? → NO! Assess the Youngstown tripartite structure:
· Category #1: Congress did NOT authorize the President to make the ICJ judgment self-executing. Under the Constitution, the President can make a treaty, but there also needs to be a ⅔ vote from the Senate. 
· Category #2: Here, Congress ratified the treaty as non-self-executing. Similar to Category #1. Congress was not silent and did not acquiesce. 
· Category #3: Congress has the power to make non-self-executing treaties into domestic law. 
· Stare Decisis—you can use stare decisis, but must be careful to use the correct cases. Here, M was pointing to Garamendi (where the President was acting within his foreign affairs powers when he executed laws). This was different from this instance because here, the President is trying to make laws, which [the power] belongs to Congress. 
· Past practice does NOT, by itself, create power. 
· “Take Care” clause argument doesn’t work here either because this was not domestic law. 
· Executive agreements should be used as tools to execute laws. 
· Zivotofsky v. Kerry: The President needs to be able to speak for the Nation through one voice. The Executive wins, because it has the power supported by the Constitution. 
· Secretary (Kerry) first points to the text of the Constitution → The President can exercise recognition power through the Reception Clause (“shall receive Ambassadors and other public Ministers”). 
· Other Article II powers strengthen the President’s recognition powers, such as the power to make treaties. 
· This case was justiciable, but there was no claim because there was no right. 
· If the power over recognition is to mean ANYTHING, it must mean that the President not only makes the initial, formal recognition determination, but also that he may maintain that determination in his and his agent’s statements.
Presidential Privileges When Subpoenaed:
1.  There is NO absolute privilege. 
· Are one of the exceptions from Nixon implicated? 
2. Look at the content of what is being sought. 
3. Do a balancing of the conflicting interests at stake. 
· The President’s need to keep certain things confidential v. the public’s interest in the criminal system. 
Cases: 
· U.S. v. Nixon: Absent a claim of need to protect military, diplomatic, or sensitive national security secrets, we find it difficult to accept the argument that even the very important interest in confidentiality of Presidential communications is significantly diminished by production of such material for in camera inspection with all the protection that a district court will be obliged to provide. If NOT, this would create an impediment to the primary constitutional duty of the Judicial Branch to do justice in criminal prosecutions and would conflict with the function of courts under Art. III.
· Should be separate powers, but interdependent on one another. 
· Nixon believes there is an absolute privilege of confidentiality for all presidential communications. 
· To read the Art. II powers of the President as providing an absolute privilege as against a subpoena essential to enforcement of criminal statutes on no more than a generalized claim of the public interest in confidentiality of nonmilitary and nondiplomatic discussions would upset the constitutional balance of “a workable government” and gravely impair the role of the courts under Art. III. 
· Court does a balancing test. 
· Trump v. Vance:
· This involves a state criminal proceeding rather than a federal one. 
· Stigma? → there is nothing inherently stigmatizing about a President performing the citizen’s normal duty of furnishing information relevant to a criminal investigation.
· Harassment? → federal courts have the tools to deter and, where necessary, dismiss vexatious civil suits.
· Distraction? → there won’t be a high burden to comply. 
_____________________________________________________________
Date: 10/17/2022
Class: 14
Topic: Dormant Commerce Clause
Assigned Reading(s): CB 322—336; NP 415—441
Cases: Buck v. Kuykendoll; Hunt v. Washington State Apple Advertising Comm’n; Southern Pacific Co. v. Arizona
Dormant: the law is waiting for Congress to legislate on it. In other words, Congress hasn’t regulated on the specific subject. 
· “Congress is sleeping.” 
3 types of state laws that potentially run afoul of the dormant Commerce Clause: 
1. States CANNOT regulate (or prohibit) interstate commerce or that in effect regulate wholly-out-of-state economic transactions;
· Burden is on the plaintiff here to show that the state is regulating interstate commerce.
· Here, the goal is NOT legitimate—no chance!
2. States CANNOT discriminate against interstate commerce; 
· The law could discriminate in various ways:
· Facially: explicitly;
· By Design: even if the law does not immediately show that it is discriminatory, it eventually does by design;
· As Applied: the law discriminates as applied;
· Here, there MUST be evidence.
· In Effect: none of the above, but the law has the effect of creating a disparate impact (disproportionate impact).  
· When discrimination against commerce of the type we have found is demonstrated, the burden falls on the State to justify it both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake. 
3. State laws that excessively burden interstate commerce. 
· Could the state law be hostile to interstate commerce? 
· Balance the state and national interests—is this an instance where the free flow of interstate commerce and its freedom from local restraints in matters requiring uniformity of regulation are interests safeguarded by the commerce clause from state interference?
· Does the state law materially restrict the free flow of commerce across state lines, or interfere with it in matters with respect to which uniformity of regulation is of predominant national concern?
· Courts are very deferential to the states here. 
· Burden is on the plaintiff here to show that the state is excessively burdening interstate commerce.
5 inquiries that are triggered whenever a state law appears to affect interstate or international economic transactions:
1. Is the law rationally related to a legitimate state purpose? 
· Under the rational basis test, it is enough that the suggested purpose be one that the legislature MIGHT have been pursuing.
· Congress must have a legitimate purpose or goal, and the means chosen to by the state must be reasonably adapted to attaining that end. 
· Does it fall within the state’s police powers?
· What was the state trying to accomplish? Be deferential to the state here. 
2. Does the law have the practical effect of regulating out of state transactions?
3. If the law discriminates against interstate or foreign commerce, does it represent the least discriminatory means for the state to acheive its purpose?
4. Are the burdens the law places on interstate or foreign commerce clearly excessive in relation to the benefits that the law affords the state?
5. Does the law represent the least burdensome means for the state to achieve its goal? 
However, it is important to keep in mind that the states do have police powers. States have the power to create laws that (1) have the purpose of addressing the state’s police powers and (2) take place entirely within the state. If this is the case, there is NO problem with the dormant commerce clause. 
Dormant Commerce Clause Analysis:
1. Is there some activity being regulated by the state that has an effect on interstate commerce? 
2. If YES, is Congress silent on the issue? 
· If YES, then the dormant commerce clause comes into play.
· If NO, then enter the preemption doctrine analysis. 
Cases: 
· Buck v. Kuykendoll: the statute’s primary purpose isn't safety—it’s the prohibition of competition. 
· Congress expressed its interest in this area by providing funding to build this highway. 
· If the activity being regulated is within the state and is done so to legitimately protect the safety of the people in the state, then the state law can be valid. 
· The state would have to prove that providing Buck a certificate here would be a safety hazard. 
· Important to note that Oregon gave Buck this certificate. 
· Hunt v. Washington State Apple Advertising Comm’n: any potential for confusion and deception created by the Washington grades was not of the type that led to the statute’s enactment. Since Washington grades are in all cases equal or superior to their USDA counterparts, they could only “deceive” or “confuse” a consumer to his benefit, hardly a harmful result.
· In 1972, the North Carolina Board of Agriculture adopted an administrative regulation, unique in the 50 States, which in effect required all closed containers of apples shipped into or sold in the State to display either the applicable USDA grade or none at all.
· The activity being regulated here is shipping → this is NOT wholly internal. 
· North Carolina claims they want to protect their citizens from fraud. 
· If the apples from Washington were found to be unsafe, then perhaps this would be okay. 
· Prong #1: NC is regulating (but not prohibiting) interstate commerce. 
· But NC is NOT advancing a legitimate purpose because this is really confusing NC citizens more. 
· The state legislature could NOT rationally conclude that this law would help reach their goal of preventing fraud. 
· Prong #2: In Effect Discrimination → there is a leveling effect which operates at an advantage of local apple producers; furthermore, Washington sellers are negatively impacted by this financially. 
· NC did not meet their burden here → they said they would allow apples in without a grade at all. 
· There were also nondiscriminatory alternatives available. 
· Southern Pacific Co. v. Arizona: The decisive question is whether in the circumstances the total effect of the law as a safety measure in reducing accidents and casualties is so slight or problematical as not to outweigh the national interest in keeping interstate commerce free from interferences which seriously impede it and subject it to local regulation which does not have a uniform effect on the interstate train journey which it interrupts.
· AZ Train Limit Law: makes it unlawful for any person or corp. to operate within the state a railroad train of more than 14 passenger or 70 freight cars, and authorizes the states to recover a money penalty for each violation of the Act.
· Prong #3: Does this law excessively burden interstate commerce? 
· Yes, this would be very expensive and inefficient because trains are going to have to reduce and rearrange. 
· This would also lead to potentially more accidents. Therefore, the state could not rationally conclude that this law would lead to higher safety. 
· This prohibits interstate commerce because some trains won’t be able to run. 
_____________________________________________________________
Date: 10/19/2022
Class: 15
Topic: Market Participant Doctrine, Privileges and Immunities Clause, Privileges or Immunities Clause
Assigned Reading(s): CB 337—362; NP 440—456; NP 459—481
Cases: South-Central Timber Development, Inc. v. Wunnicke; United Bldg & Constr. Trades Council v. Mayor & Council; Supreme Court of Virginia v. Friedman; Saenz v. Roe
Market Participant Doctrine: The market participant doctrine applies to the state when it engages in the buying, selling, or dispensing of goods or services.
· It is very important that the state keeps within the confines of the specific identified market. 
· Courts will view the market narrowly here. 
· NOTE: Imposing conditions on the buying, selling, dispensing, etc. could be viewed as regulating and problematic IF those conditions have an effect outside of the specific market. 
· Here, this would probably be a violation of the commerce clause. 
· Key: “Is the state acting like a private party here?”
· If a state instead enters a marketplace as a participant, its actions are treated as being like those of a private party, and the state is exempt from the restraints of the dormant Commerce Clause. 
Cases: 
· South-Central Timber Development, Inc. v. Wunnicke: if a state is acting as a market participant, rather than as a market regulator, the dormant Commerce Clause places no limitation on its activities. 
· Alaska, participates in the timber market, but imposes conditions downstream in the timber-processing market.
· the State cannot impose conditions that have a substantial regulatory effect outside of that particular market. 
· Alaska is affecting foreign commerce (SCTD ships the logs almost exclusively to Japan). 
· Courts tend to be very stringent when it concerns foreign commerce. Courts will be more demanding here. 
Privileges & Immunities Clause (“P&I”): [from Article IV, § 2 of the Constitution] prohibits states from engaging in certain types of discrimination against citizens of other states. 
· Having “victims” domiciled in another state is absolutely necessary. 
· This provision does NOT apply to corporations (only individuals). 
In order for the Privileges & Immunities Clause to come into play, it must be shown that discrimination signifigantly burdens an interest or right that is deemed to be fundamental and that the state enacted the law for the protectionist purpose of intentionally giving its own citizens a competitive advantage in business or employment. 
P&I Roadmap: 
1. Does the state law/ordinance discriminate against a citizen of another state? 
2. What is the right being affected here? Is this a fundamental right under Art. 4, § 2 of the Constitution? [Must be sufficiently basic to the livelihood of the Nation]
· Right to pass through or travel in a state;
· Right to reside in a state for business or other purposes;
· Right to do business in a state (whether it involves trade, agriculture, professional pursuits, etc.);
· Right to engage in common callings (the right to work);
· Right to claim benefits of habeas corpus; 
· Right to access state courts; 
· Right to take, hold, and dispose of property (either real or personal); 
· Right to an exemption from higher taxes or impositions than are paid by the other citizens of the state (freedom of discriminatory taxes); 
· Right to enter the state seeking the medical services (and other basic services such as healthcare).
3. Does the state have a substantial reason to justify its discrimination against citizens of other states? Grossi says to apply strict scrutiny test here. Going to be very similar regardless. If law is discriminating go strict, if it is burdening go to mid. 
· Is the state law closely related (narrowly tailored) to a substantial state interest? 
· Do noncitizens constitute a unique or peculiar source of the evil at which the law is aimed?
· Are there less discriminatory ways/means to acheive that interest? 
Is the state actually identifying the evil that they are trying to fight in the out-of-state citizens? 
· Is what the state is regulating sources that belong to that state? 
· If YES → the state law (that is discriminating) is more likely to be found valid. 
Article IV’s privilege is limited to private sector employment and that discrimination against out-of-staters with respect to public employment does NOT fall within the purview of the clause.
Cases: 
· United Bldg & Constr. Trades Council v. Mayor & Council: Whether the exercise of a privilege is conditioned on state residency or on municipal residency, he will just as surely be excluded. 
· A municipal ordinance of the city of Camden, NJ requires that at least 40% of the employees of contractors and subcontractors working on city construction projects be Camden residents.
· The citizens of Camden are being preferred over other municipalities and states. 
· The fundamental problem at issue here is the right to work. 
· The fact that the ordinance in question is a municipal, rather than a state, law does NOT somehow place it outside the scope of the P&I Clause.
· The municipal ordinance would not have gone into effect without express approval by the State Treasurer. 
· The city of Camden argued that the ordinance is necessary to remedy problems in the city including urban decay, high unemployment, a decline in the city’s tax base, and the flight of the middle class from the city. 
· While Camden’s justification of the ordinance is acceptable and is properly tailored to reduce the impact of the discrimination, there are inadequate findings of fact upon which to determine whether the ordinance is constitutional.
· Supreme Court of Virginia v. Friedman: there are alternative routes to achieve Virginia’s goal. 
· One requirement is that the applicant has become a permanent resident of the Commonwealth.
· The fundamental right at issue here is the right to practice law. 
· History of cases that demonstrate that it does NOT matter whether discrimination against non-residents doesn’t result in TOTAL exclusion from the state.
· Alternate routes:
· There’s nothing to suggest that lawyers who are admitted in other States and seek admission in VA are less likely to respect the bar and further its interests solely because they are nonresidents. 
· SC of VA could require mandatory attendance at periodic continuing legal education courses. 
· The “maintaining an office” requirement is also less restrictive. 
14th Amendment (Privilege or Immunities Clause): “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States . . .”
· Contrasted with the P&I Clause, the 14th Amendment (also known as the Privilege OR Immunities Clause (“PorI Clause”)) does NOT necessarily require discrimination. 
· The citizens of the U.S. should be entitled to the same privileges or immunities as other members of the U.S.
· Doesn’t have to be discrimination against citizens of other states.
· Think about the PorI Clause from a national lens (as opposed to the P&I Clause from a state lens). 
Grossi says don’t even bother here because it’s so rare.
Strict Scrutiny Test: apply this test to determine the validity of a law that discriminates against a fundamental right. 
· When a state/federal law abridges a fundamental right. 
The law will be saved from invalidity if the government (state/federal) can show that 
1. The law is furthering a compelling (of the utmost importance) state interest; 
2. The law is narrowly tailored to achieve that interest; and
· The law is not broad and does not reach outside the interest.
3. There are NO less discriminatory measures that could be used to achieve that interest. 
The burden is on the state/federal government. 
· Does NOT matter if the law discriminates—does it pass this test? 
Cases:
· Saenz v. Roe: it is for the citizen to choose the state, NOT vice versa. Once they do, they should be treated as any other citizen. 
· State action was authorized by Congress. 
· The intent of the state does NOT matter → California did NOT try to discriminate—they were more concerned about saving money. 
· The right to travel is VERY important → this right CANNOT be abridged by any state. It encompasses
· Protects the rights of a citizen of one State to enter and to leave another State (not at issue here);
· The right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the 2nd State; and 
· The Clause bars discrimination against citizens of other states where there is no substantial reason for the discrimination beyond the mere fact that they are citizens of other States. 
· For those travelers who elect to become permanent residents, the right to be treated like other citizens of that state.
· Strict Scrutiny Test → FAILS, because the state interest is saving money, which isn’t compelling. 
· There are also less discriminatory ways to save money here. 
· The court doesn’t even give the state a chance to argue this. 
In both the Market Participant Doctrine and the P&I Clause, Congress is silent. 
· For the MPD, we don’t need discrimination.
· The state could discriminate here to the extent that it does NOT substantially affect interstate commerce. 
· For P&I Clause, we need discrimination that affects one of the fundamental, named rights. 
_____________________________________________________________
Date: 10/24/2022
Class: 16
Topic: First Amendment
Assigned Reading(s): CB 1—29; IR 345—390
Cases: U.S. v. O’Brien; Brandenburg v. Ohio; Texas v. Johnson
1st Amendment:  Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
Freedom of Speech Analysis:
1. Is the conduct protected speech? 
· Speech: is the conduct intended to communicate? Is it likely to communicate? 
· (ex) Throwing away a flag because it is ripped is not speech.
· (ex) Burning a flag because you hate the country is speech. 
· Child pornography and obscenities are NOT protected speech.
· Fighting words, true threats, and false or misleading commercial speech CAN be protected depending on the context.
· There is a presumption that the speech is protected unless you see any of the examples above. 
2. Does the government limit, in any way, the speech? 
· Content Based: the law is actually limiting the content of the speech.
· (ex) “You can talk about A, but not B.” 
· Use the strict scrutiny test here. 
· Note: the Clear & Present Danger Test is a type of strict scrutiny, but only apply that portion of the test for those situations. 
· (ex) Don’t need to apply the “narrowly tailored” part, etc. 
· Content Neutral: rather than limiting the content of the speech, the law is limiting the time, space, or manner of the speech. 
· (ex) “You can discuss ___, but only under these circumstances.” 
· Less scrutiny here → Mid-level scrutiny test. 
· There may be some instances where the limit is both content-based and content-neutral (see Kennedy (coach praying)). 
3. Is the law valid? 
· Here is where you would use the strict or mid-level scrutiny test.
· Or the rational basis test in some circumstances. 
Content Based Restriction: Government regulation of speech is content based if a law applies to particular speech because of the topic discussed or the idea or message expressed.
· Or the government is regulating the identity of the speaker. 
Fighting Words: those words which by their very utterance inflict injury or tend to incite an immediate breach of the peace.
· Context is very important here. 
True Threats are also unprotected by the First Amendment. 
· This is when an individual means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. 
Mid-Level Scrutiny Test: the government MUST show that (1) there is a substantial, important interest that the law is related to the achievement of that interest and (2) that there are no less burdensome/charging alternatives available. 
· The burden is on the government. 
· Show that the law is narrowly tailored to that achievement. 
· Note: there is no “compelling” requirement here. 
Cases: 
· U.S. v. O’Brien: when speech and nonspeech elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limitations on 1st Amendment Freedoms.
· O’Brien and three other companions burned their Selective Service Registration certificates on the steps of the South Boston Courthouse.
· He wanted others to reevaluate their beliefs and join his position (against war). 
· O’Brien violated Universal Military Training & Service Act of 1948 (federal law): an offense is committed by any person who forges, alters, knowingly destroys, knowingly mutilates, or in any manner changes any such certificate.
· A government regulation is sufficiently justified IF 
· It is in the constitutional powers of the government; and 
· If it furthers an important or substantial governmental interest; and 
· If the governmental interest is unrelated to the suppression of free expression; and 
· Not limiting the content of the speech or the viewpoint of the speaker. 
· If the incidental restriction on the alleged 1st Amendment freedoms is no greater than is essential to the furtherance of that interest.
· Think of the strict scrutiny standard here. 
· The Court says this could be protected speech. 
· The Court says this was narrowly tailored → this is the only way to identify soldiers. 
· Court says there were no less discriminatory measures. 
· The Court says Congress had the power to pass the law through their War Powers and the N&P Clause. 
Clear & Present Danger Test: The constitutional guarantees of free speech and free press do NOT permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action. 
· Use this test when the conduct in question is advocating the use of force/violence. 
· This is a form of strict scrutiny. 
The clear and present danger test operates as a specialized form of strict scrutiny, permitting restrictions on speech only when necessary to advance a substantial, overriding governmental interest and only when the danger presented by the speech is such that the government has no other option but to punish the speaker.
The Court will be VERY protective of speech that concerns the public. 
· It is in the best interest of the public to have more, not less, speech. 
Cases: 
· Brandenburg v. Ohio: The constitutional guarantees of free speech and free press do NOT permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.
· Brandenburg made a speech: “We’re not a revengent organization, but if our President, our Congress, our Supreme Court, continues to suppress the white, Caucasian race, it’s possible that there might have to be some revengeance taken.” 
· OH Criminal Syndicalism Statute: without more, advocating violent means to effect political and economic change involves such danger to the security of the state that the state may outlaw it (state law). 
· This is protected speech (start with the presumption and see if any of the exceptions apply). 
· The Act is limiting the content of the speech. 
· Ohio has to pass the strict scrutiny test. 
· Clear & Present Danger Test → FAILS, there is no violence. 
· Texas v. Johnson:
· Johnson burned an American flag. He wanted to protest against some corporate actions. 
· He was charged with the desecration of a venerated object in violation of a Texas Penal Code. 
· Everyone agrees this was communicative/expressive conduct. 
· Johnson’s burning of the flag was conduct “sufficiently imbued with elements of communication” to implicate the First Amendment. 
· The Texas law is content based → apply the strict scrutiny test. 
· It is prohibiting the burning of the flag for the purpose of protesting. 
· Clear and present danger test does NOT apply. 
· It is protected speech.
· Texas law is content based. 
· Strict scrutiny standard. 
· State does NOT have a compelling interest → they want to protect the unity of the nation, but there are less discriminatory ways to do so. 
_____________________________________________________________
Date: 10/26/2022
Class: 17
Topic: First Amendment (continued)
Assigned Reading(s): CB 30—54
Cases: New York Times v. Sullivan; New York Times Co. v. U.S.
Rational Basis (Scrutiny): needs to be shown that the law the government adopted is irrational. 
· Tough to show irrationality. 
· The burden is on the plaintiff or whichever party is challenging the law as a limit on their 1st Amendment right. 
· Courts rarely use this.
· If they use this, this would likely involve instances where there aren’t really limits of freedom of speech. 
Both of the cases below surround government content based restrictions. Therefore, use the strict scrutiny test. 
Prior Restraint: the government intervenes before the speech occurs. 
· Incredibly demanding scrutiny here—ESPECIALLY when involving political speech. 
· Government is preventing speech from happening altogether. 
· Government is NOT even limiting speech. 
· See New York Times Co. v. U.S.. 
Subsequent Punishment: the type of government intervention that takes place after the speech has occurred. 
· This limit is less invasive than a prior restraint. 
· At least the speech takes place. 
· See New York Times v. Sullivan. 
Always err on the side of allowing speech—the presumption in favor of protecting political speech is incredibly high. 
Cases: 
· New York Times v. Sullivan: the constitutional guarantees require a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with ‘actual malice’—that is, with knowledge that it was false or with reckless disregard of whether it was false or not.
· The NYT’s actions were libel per se according to Alabama state law. 
· Under Alabama law as applied in this case, a publication is “libelous per se” if the words intend to injure a person in his reputation or to bring (him) into public contempt.
· Content Based Restriction → use the strict scrutiny standard.
· This is clearly protected speech.
· Political speech is essential to the development and progress of the nation. 
· The AL state law was limiting because it created the fear that unless EVERY statement is true in every particular, the author of the statement will be subject to punishment. 
· The burden of proof is on the government (Sullivan defending Alabama law).
· The burden for actual malice is also clear and convincing (higher than “more likely than not”).
· Errors of fact, particularly in regard to a man’s mental states and processes, are inevitable.
· New York Times Co. v. U.S.: Any system of prior restraints of expression comes bearing a heavy presumption against its constitutional validity. 
· Burden again is on the party (probably the government) trying to limit speech. 
· Black’s Concurrence: “The press was to serve the governed, not the governors.”
· Troopship Exception: such cases may arise only when the Nation “is at war,” during which times “no one would question but that a government might prevent actual obstruction to its recruiting service or the publication of the sailing dates of transports or the number and location of troops.”
· The law of the 1st Amendment is not settled (see all the concurring/dissenting opinions). 
_____________________________________________________________
Date: 10/31/2022
Class: 18
Topic: First Amendment (continued)
Assigned Reading(s): CB p.55—88; IR p.390—395
Cases: Buckley v. Valeo; Citizens United v. Federal Election Commission
Contribution: money donated to the candidate that the candidate has the discretion to spend how they see fit. 
Expenditure: money donated to the candidate’s cause, but the individual donor decides how the money is spent. 
· Expenditures are NOT requested by the candidate.
· Expenditures are NOT coordinated with the candidate.
Grossi does NOT like how either of these cases turn out. She thinks the Court is being too conceptual and not providing any facts. 
Cases: 
· Buckley v. Valeo:
· Political [freedom of] association is a means to achieve political speech.
· Court thinks the governmental interests advanced in support of the Act are suppressing communication. 
· A restriction on the amount of money a person or group can spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration, and the size of the audience reached. 
· Content based because this is directly regulating speech. 
· A contribution serves as a general expression of support for the candidate and his views, but does not communicate the underlying basis for the support. 
· Court thinks that contributions present a greater risk of a quid pro pro. 
· The Court believes that the absence of prearrangement and coordination of an expenditure with the candidate or his agent not only undermines the value of the expenditure to the candidate, but also alleviates the danger that expenditures will be given as a quid pro quo for improper commitments from the candidate.
Electioneering Communication: communication that is publicly distributed. 
Cases: 
· Citizens United v. Federal Election Commission: political speech is “indispensable to decision making in a democracy, and this is no less true because the speech comes from a corporation rather than an individual.”
· This is a content based restriction because Congress is limiting the identity of the speaker. 
· There is little evidence of abuse that cannot be corrected by shareholders “through the procedures of corporate democracy.” 
Grossi wonders whether giving corporations a voice is repetitive. Is it fiction? 
· Don’t the members of the corporation already have a voice? 
_____________________________________________________________
Date: 11/7/2022
Class: 19
Topic: First Amendment (continued)
Assigned Reading(s): CB p.89—106; IR p.425, 529—530, 544—556
Cases: West Virginia State Board of Education v. Barnette; Employment Division v. Smith
First Amendment (Reminder): “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances. 
Here, we will focus on the Free Exercise Clause (and Freedom of Religion). 
Cases: 
· West Virginia State Board of Education v. Barnette: censorship or suppression of expression of opinion is tolerated by our Constitution only when the expression presents a clear and present danger of action of a kind the State is empowered to prevent and punish → involuntary affirmation could be commanded only on even more immediate and urgent grounds than silence (needs to be an even MORE compelling interest). 
· This is a class action brought for the Jehovah Witness parents. 
· The school board thought they could enact this law (requiring mandatory pledge of allegiance and salute) because of Gobitis.
· There, the Court held that national cohesion was the highest and most compelling interest. 
· Saluting the flag is speech → the flag is a symbol, and saluting can represent acceptance and loyalty. 
· This would impose a conduct that goes against the Jehovah Witness’ beliefs. 
· Compulsion is even MORE intrusive than coercion or limiting. 
· The Court is being very demanding here. 
· The government has the burden. 
· The Court says to achieve national unity here through persuasion, NOT compulsion. 
· Employment Division v. Smith: An individual’s religious beliefs do NOT excuse them from compliance with a valid law prohibiting conduct that the State is free to regulate. 
· This would open Pandora's box—would there be any law then?
· Alfred Smith and Galen Black (hereinafter respondents) were fired from their jobs with a private drug rehabilitation organization because they ingested peyote for sacramental purposes at a ceremony of the Native American Church, of which both are members. 
· The right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).
· Here, the Court is saying that while they cannot “touch” beliefs, they can touch actions. 
· It is improper to require the government to show a compelling state interest when it seeks to abridge conduct that is central to an individual’s religious practice, as doing so would require the government to make value judgments about the centrality of religious conduct.
A law that is neutral and of general applicability is valid. 
** NOTE: In Fulton v. Philadelphia (2021), the Court defined “generally applicable” as a law that DOES NOT give officials the discretion to grant exceptions. 
_____________________________________________________________
Date: 11/9/2022
Class: 20
Topic: First Amendment (continued)
Assigned Reading(s): CB p.107—152; IR p.491—556
Cases: Town of Greece v. Galloway; Kennedy v. Bremerton School District
** NOTE: It is easier to invalidate a law/regulation under the Freedom of Speech analysis than under a Freedom of Religion one. 
Establishment Clause: prohibits the state/government from endorsing a particular religion or discriminating against one. 
· This analysis is heavily factual. 
· History and tradition play important roles. 
· History → should we accept that we are evolving, though? 
· When analyzing tradition/practice, you have to be VERY detailed. It better look exactly as the tradition. 
Free Exercise Clause: limits the government’s authority to interfere with religious beliefs and practices. 
· If the regulatory focus of the law is on an individual’s thought processes or on the mental conclusions the individual may have derived from those thought processes, then the law is belief-centered and subject to the absolute prohibition imposed by the Free Exercise Clause. 
· If the regulatory focus of the law is directed toward external actions triggered by those thought processes and mental conclusions, the law is conduct-centered and not subject to the absolute prohibition.
· Today, a neutral law of general applicability will NOT be subject to strict scrutiny merely because it happens to sweep religiously motivated conduct within its coverage.
· If an individual can show that the government has taken action specifically designed to suppress a religious practice, then the governmental action will be subject to strict scrutiny, requiring both a compelling governmental interest and the least restrictive means to advance that interest.
Freedom of Speech Roadmap:
1. Is the speech/conduct presumptively protected? 
2. Is the limit on that speech (regulation, law, etc.) content based or content neutral? 
· In either instance, the government has to show the sufficiency of its interest, that the law is narrowly tailored, and there are no less burdensome alternatives.
For Freedom of Religion, the roadmap is similar. But keep in mind that there, we would be dealing with beliefs and conduct.
Cases: 
· Town of Greece v. Galloway: the prayer in this case has a permissible ceremonial purpose. It is not an unconstitutional establishment of religion. 
· These legislative meetings are open to the public. 
· Galloway and Stephens claim that their Establishment Clause rights are being violated. 
· Court has a very heavy focus on history and practice. 
· History → the First Congress made it an early item of business to appoint and pay official chaplains, and both the House and Senate have maintained the office virtually uninterrupted since that time.
· Prayers were seen as a way for the legislators to get in the right mind set. 
· Practice → Grossi thinks this is different.
· Here, these town board meetings are hybrid → they are open to the public. 
· The public might feel coerced to participate in the prayers. 
· But the Court says, “Show me the proof.” It would be very hard to prove coercion here. 
· Pragmatically, there is NO way to find language that would satisfy everyone with different religions. What would constitute nonsectarianism? 
· Also, the Court has a powerful way to bypass judicial review → if they come up with a prayer/speech, this would be an endorsement. 
· Kennedy v. Bremerton School District:
· The School District sent Kennedy 3 letters trying to compromise with him and accommodate him. 
· At least to a certain extent, what he does symbolizes the government → he is a state employee (HS football coach).
· Majority: the Court enters the burden shifting test.
· Kennedy clearly shows that the government is burdening his religious practice. 
· Court says that if the policy fails either the neutral or general applicability test → strict scrutiny test is triggered. 
· Court doesn’t think this policy was neutral. 
· Was Kennedy’s speech in his private capacity, or did it amount to government speech attributable to the District? 
· Was it speech the government “itself ha[d] commissioned or created” or speech the employee was expected to deliver in the course of carrying out his job?
· Court thought this was private speech based on the timing and circumstances of it. 
· Important to note that the Court never expands on the second step → the government may seek to prove that its interests as employer outweigh even an employee’s private speech on a matter of public concern. 
· The interest could have been the separation of church and state, which is HUGE!
· The fact that a reasonable observer could conclude the school is endorsing religion because of Kennedy’s actions isn’t controlling. 
· Court also doesn’t think there was coercion here → the kids didn’t have to do this with him. 
· Breyer and Grossi: There is coercion → peer pressure and being on the team. 
· Look at the history and tradition of the prayers with Kennedy. 
· Grossi thinks the Court should have used mid-level scrutiny here because it was content-neutral. 
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Date: 11/14/2022
Class: 21
Topic: Second Amendment
Assigned Reading(s): CB p.187—230; IR p.557—574
Cases: N.Y. State Rifle & Pistol Association, Inc. v. Bruen
Second Amendment: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
The Court and Scalia seem to be implying this Second Amendment right is an individual right and does NOT require common defense. 
· They think this is a right to self-defense. 
Cases: 
· N.Y. State Rifle & Pistol Association, Inc. v. Bruen: when the Second Amendment’s plain text covers an individual’s conduct, the Constitution presumptively protects that conduct. The government must then justify its regulation by demonstrating that it is consistent with the Nation’s historical tradition of firearm regulation.
· Issue: Does the 2nd Amendment protect the individual right for self-defense to carry a handgun outside the home? 
· New York courts have held that an applicant shows proper cause only if he can “demonstrate a special need for self-protection distinguishable from that of the general community.” 
· Requirement: The government may justify its regulation by “establish[ing] that the challenged law regulates activity falling outside the scope of the right as originally understood.” 
· The Court then ascertains the original scope of the right based on its historical meaning and tradition of the Constitution (at the time of the founding).  
· The Court is using a “heightened scrutiny” → there’s really no speculation allowed. You have to just look at the history and tradition, regardless of whether circumstances changed. 
Breyer’s Dissent/Grossi’s Opinion: we have to link the Constitution to OUR CURRENT times. 
· Essentially, the Court is eliminating a “test”—the Court is choosing history instead. 
· Breyer points to the statistics of the rising dangers of gun violence in TODAY’s world. 
· All of the facts above illustrate that the question of firearm regulation presents a complex problem—one that should be solved by legislatures rather than courts. 
· What kinds of firearm regulations should a State adopt? Different States might choose to answer that question differently. 
· They may face different challenges because of their different geographic and demographic compositions.
· The Court is NOT allowing the Legislature to do its job. 
· Judges are NOT historians → the Court will make mistakes here. 
· Rather, Congress has the tools the Court doesn’t have. 
· The Court is essentially silencing the state and the government. 
· We could even view this as a federalism problem. 
_____________________________________________________________
Date: 11/16/2022
Class: 22
Topic: The Fourteenth Amendment, State Action, & Substantive Due Process
Assigned Reading(s): CB p.305—377; IR p.14—40, 61—98, 113—126
Cases: Dobbs v. Jackson Women’s Health Organization
14th Amendment: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
· Test the deprivation of the law under the applicable standard depending on the type of liberty that has been infringed on. 
Substantive Due Process Cases: the law itself must be fair and reasonable and have an adequate justification regardless of how fair or elaborate the procedures might be for implementing it.
· Strict Scrutiny if a fundamental liberty interest is infringed. 
· A fundamental liberty can be expressly mentioned in the Constitution or defined through Supreme Court jurisprudence.  
· Deeply rooted in our History and Tradition of our Nation?
· Or has it been recognized by our jurisprudence before? 
· (ex) right to marry, family rights, sexual intimacy, intimate association
· Rational Basis if only property or a non fundamental liberty interest is involved. 
· A law will be upheld if there is any legitimate goal that a rational legislature might have thought the measure would further.
· A non fundamental right could (1) be not listed in the Constitution, (2) an economic right, or (3) not defined through Supreme Court jurisprudence. 
· The burden is on the plaintiff challenging the law. 
The first eight Amendments are applicable to the states via the 14th Amendment. 
However, there are still rights not listed (unenumerated) in the Constitution but that are still protected. 
· However, this is a selective category. These rights MUST be rooted in the Nation’s history and tradition. 
Cases: 
· Dobbs v. Jackson Women’s Health Organization: women do NOT have a constitutional right to seek an abortion. 
· Today, an abortion law will be tested under the rational basis test. 
· According to the Nation’s history, abortions were seen as crimes. 
· Precedents aren’t an important factor here because this case is so unique as it deals with a human life. 
· Stare Decisis—to overturn, assess:
· Nature of the error;
· The opinion must be egregiously wrong.
· Quality of the reasoning;
· Here, the Court was acting like a Super Legislature. 
· Why is viability the point where personhood begins? 
· Workability of the rules they imposed on the country
· Whether it can be understood and applied in a consistent and predictable manner.
· Here, what is an undue burden?
· Disruptive effect on other areas of the law;
· Absence of concrete reliance.
Breyer’s Dissent/Grossi’s Thoughts: 
· Grossi: perhaps the Court in Roe should have asked the Legislature to do more research rather than institute the viability aspect. 
· “People” did not ratify the Fourteenth Amendment. Men did. So it is perhaps not so surprising that the ratifiers were not perfectly attuned to the importance of reproductive rights for women’s liberty, or for their capacity to participate as equal members of our Nation.”
· The Framers (both in 1788 and 1868) understood that the world changes. 
· So they did not define rights by reference to the specific practices existing at the time. 
· Instead, the Framers defined rights in general terms, to permit future evolution in their scope and meaning.
_____________________________________________________________
Date: 11/21/2022
Class: 23
Topic: Equal Protection
Assigned Reading(s): CB p.414—424; IR p.245—272; Students for Fair Admission v. University of North Carolina; Students for Fair Admission v. President and Fellows of Harvard College (Petitions for Writ & Oral Arguments Transcripts (BS)
Cases: Brown v. Board of Education
Any law that limits a fundamental right will be subject to strict scrutiny. 
· If a law limits a NON fundamental right, apply the rational basis test. 
14th Amendment: protects the individual from unequal treatment by the state/federal government. 
· Improper Motives: race, religion, national origin, gender, being an illegitimate child → apply strict scrutiny test. 
· Age, disability, height → does NOT trigger strict scrutiny, but instead use the rational basis test.
· Burden is on the plaintiff to show that the law is unreasonable and irrational. 
Cases: 
· Brown v. Board of Education:
· The school boards are arguing separate but equal (see Plessy v. Ferguson).
· Intangibles → there are some qualities incapable of measurement but that are essential to a great education.
· “To separate children and students from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.”
· A sense of inferiority affects the motivation of a child to learn. 
· Different from Kennedy and Dobbs → history and practice cast light, but at best are inconclusive. Today is so much different from when the Framers were around regarding public education. 
· Very pragmatic → “To fully honor the Constitution, we have to read it against our times.” 
· The Court did NOT tell the school boards how to act specifically—they realized the school boards were in the best position to make these decisions. 
· Grossi really likes this. This gives the school boards room to adjust. 
· There is a very delicate balance between state and federal power.
· Compare this with Roe. 
· The Court is relying on the school boards’ good faith and efforts in defeating the problem. If not, then come back to us. 
Affirmative Action: a plan used by the government that uses race to provide a benefit to a member of a racial minority group. 
Generally, affirmative action plans could be used to achieve 2 goals:
1. To remedy the effects of past wrongs or practices; or 
· The jurisprudence is more demanding here. 
2. To achieve educational diversity. 
· The jurisprudence is less demanding and more deferential to the schools here. 
· But the Court in Grutter made it more demanding. 
The plans trigger strict scrutiny because race is used as a discriminatory factor. 
But BEFORE moving to strict scrutiny, there must be:
1. Intent to discriminate because of the improper motive, and 
· You can prove intent by looking at the law:
· On its face; by design; or as applied. 
2. Impact. 
· Have to prove there was a different treatment that led to harm or adverse consequences. 
No violation of the Equal Protection Clause if you don’t have both. 
1. Grutter: A race-conscious diversity admissions program will be found to be narrowly tailored only if it satisfies five requirements:
2. The program cannot employ a quota system that insulates certain categories of applicants with desired qualifications from competition with others; 
· Can’t reserve a set number or proportion of the available seats for the favored group. 
3. The use of race as a “plus” factor can never be weighted so heavily that it becomes the defining feature of an individual’s application. 
4. There must have been a serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks. 
5. The race-conscious admissions program must NOT “unduly burden” those who are NOT members of the favored racial group but must instead be designed to work the least harm possible to other innocent persons competing for the benefit. (268)
6. Race-conscious admissions policies must be limited in time. 
· (ex) Grutter says for 25 years.
Assigned Reading(s): 
· Students for Fair Admission v. President and Fellows of Harvard College (UNC same one): 
· Title VI of the Civil Rights Act extends the Equal Protection Clause to private universities that accept federal funds like Harvard. 
· Both schools allegedly discriminate against Asian Americans because of their race. 
· Race is becoming dispositive at Harvard. 
· Petitioners don’t like this—another minority is suffering because of it. 
· Grossi thinks there are race-neutral alternatives that Harvard hasn’t tried yet → stop preferentially admitting legacies, which would give more opportunities to members of racial minorities. 
_____________________________________________________________
Date: 11/23/2022
Class: 24
Topic: Equal Protection (continued)
Assigned Reading(s): CB p.510—36; IR p.90—94, 297—300
Cases: Obergefell v. Hodges
Substantive Due Process: deprivation of life, liberty, and property. 
· Liberty encompasses some of the rights we found to be fundamental that aren’t expressly named in the Constitution. 
Any fundamental right will trigger a strict scrutiny analysis. 
Any NON fundamental right will trigger a rational basis test. 
· Is it sufficiently related to a legitimate interest? 
Equal Protection: individuals CANNOT be discriminated against according to the 14th Amendment based on various motives. 
· Race, national origin, religion, illegitimate child (state action) → strict scrutiny analysis. 
· Gender, illegitimacy → mid-level scrutiny to assess the validity of the law
· Any other discriminatory reason → rational basis test.
· (ex) age, height, disability, intelligence, etc. 
· (alienage for federal action)
Might consider both avenues in certain situations where a liberty is being deprived because of a discriminatory motive. 
Cases: 
· Obergefell v. Hodges:
· We know marriage is a fundamental right (liberty). 
· Either find the fundamental right in the text of the Constitution or use the word liberty → look at the jurisprudence of the Court and find that the right is deeply rooted in our history and tradition. 
· Kennedy looks to the right to marry and finds that it is deeply rooted in our history and tradition. 
· The right to personal choice regarding marriage is inherent in the concept of individual autonomy.
· The right to marry is fundamental because it supports a two-person union unlike any other in its importance to the committed individuals.
· It safeguards children and families and thus draws meaning from related rights of child rearing, procreation, and education.  
· Marriage is a keystone of our social order.
· Kennedy then says our society has changed. 
Perhaps Kennedy is saying there is no compelling or substantial interest here. 
Grossi likes Kennedy’s approach, but because of recent cases, this approach is likely gone (see abortion rights). 
Substantive Due Process Roadmap: 
1. Start with the text → is there something in the Constitution that expressly mentions the right at stake? 
a. If NO → has there been a deprivation or potential deprivation of life, liberty, or property?
i. If YES → triggers substantive due process analysis. 
1. Is this a fundamental right? → Use jurisprudence to back your point. 
a. Is the liberty being infringed on? Make sure to carefully describe how the law burdens/limits/infringes on the fundamental liberty. 
i. Is the law valid? Use the strict scrutiny test. 
1. Compelling state interest?
2. Narrowly tailored?
3. Less burdensome alternative?
b. If YES → triggers substantive due process analysis. 
Equal Protection Analysis: is an individual discriminated against based on a protected motive? 
What is the discriminatory motive? 
· This will determine whether to use strict scrutiny or rational basis test. 
