CIVIL PROCEDURES OUTLINE

Preliminary Relief
· Preliminary Injunction

· Avoiding harm when there is a delay in the hearing

· Winter v. NRDC: navy using sonar, NRDC says disrupts marine mammals w/ training (here “possibility of harm” = too lenient)

· Elements of Preliminary Injunction:

· 1) Likely to succeed on merits

· 2) Likely to suffer irreparable harm (mere possibly of harm is not enough)

· 3) Balance of equities tips in his favor

· 4) Injunction is in the public interest 

· Alternative approach (dissent): sliding scale

· Stray away from rigid standard (high merit, can show lower on harm) à tool of equity!

· Fuentes v. Shevin: defaulted on stove payments during dispute, was repossessed (taking?)

· Denied the right to be heard before repossession (need for notice!)

· Did not receive Due Process

· Apply Matthews v. Eldridge Test (to see if due process violation)

· 1) private interest effected

· 2) risk of mistake and any additional safeguards & their value

· 3) gov interest served 
Personal Jurisdiction 
· (The types of defendants the court can adjudicate)
Specific Jurisdiction

· Pennoyer v. Neff: unpaid legal fees, Neff was non-resident, put on constructive notice, failed to appear, default judgment (take land acquired later and Neff is suing new owner), issue of presence 

· Issue: under what circumstances would the Oregon court have jx over Neff?

· Constructive notice = enough? 

· Pennoyer jx scheme

· In-rem jx: attached property of Neff location in o rat onset of case (not met here à didn’t have land @ time to attach)

· In personam jx: if Neff was physically present in the state and served w/ process (not met here, he was in CA, newspaper notice was sham) 

· Conceptual Key Concepts:

· Notice/ individual rights/fairness/ due process

· Power/territorial sovereignty 

· Identify at onset 

· Consent

· International Shoe Co. v. Washington: unpaid worker’s comp (state statute requiring it in WA), moves away from presence to an issue of contact 

· Personally served, a copy was mailed

· Whether Int. Shoe’s contacts with the state of Washington were enough to satisfy personal jx

· Rule: certain minimal contacts with the forum state such that the maintenance of the suit does not offend traditional notions of fair play & substantial justice 

· Takeaways:

· Systematic & Continuous 

· Relatedne

· Quality & Nature of contacts

· Benefiting from 

· Reasonableness/convenience 

· Doctrinally got rid of Pennoyer yes/no inquiry à sliding scale instead 

· McGee v. International Life Insurance: Suing Life in State Court of CA (located in Texas, sold in CA) 
· Does Ca have jx??

· Contacts in CA:

· Premiums sent from CA

· Contract delivered (reinsurance certificate) in CA

· Resident of CA, died there 

· Holding: yes jx

· State has a manifest interest in protecting its residents

· Would be a severe disadvantage to residents to make them go elsewhere to bring this type of suit

· Modern transportation & communication makes travel less burdensome for company 

· Hanson v. Denckla (trustee co also sued): Donner died, set up trust (lived in PA, set up in Delaware, died/probate in Fl)

· Issue: whether Fl court has jx over Delaware trustee Co

· Contacts in Fl:

· Donner did trust admin from Fl p

· Payments made by trustee to Mrs. Donner while in Fl

· Resident of FL when she died

· Difference here was that all activity from Fl was unilateral (trustees did not have contact 

· Did not purposefully avail themselves (doesn’t get benefits & protects)

· Shaffer v. Heitner: breaded duties by engaging in anti-trust activity à attached shares (“located” in Delaware)

· Issues: does Delaware have jx?

· Same law apply to corporations and individuals? (YES)

· Does Pennoyer apply? (NO!) Apply Int. Shoe! 

· Rule: the state of Delaware does not have jx to seize property (aka asserting quasi in-rem jx) just because it happens to be located there without first satisfying the minimal contact rule from int. show 

· Applying in personam to in rem jx

· World-Wide Volkswagen Corp. v. Woodson: bought in NY, resident of NY, crash in OK, products liability in OK, business in NY/CT/NJ àno jx because no contact! 
· Issue: whether OK has jx?

· BUT REALLY: did WWW purposefully avail themselves to OK residents/occupants 

· Look at foreseeability: of course its foreseeable that a car could end up in OK but it’s a question of whether it was foreseeable that they would be sued in OK
· Territorial Sovereignty vs. Reasonableness 

· Reasonableness factors: 

· Burden on defendant

· Plaintiff’s interest

· State’s interest 

· Interstate judicial system’s interest

· Shared interest of the several states 

· Dissent: purposeful availment by injecting goods directly or indirectly into the stream of commerce
· Focus more on state interest/inconvenience… too much!!

· Burger King v. Rudzewicz: opening a franchise, Burger King in Fl, jx in FL?

· Contacts:

· Based in FL

· Training at Burger King University is in FL

· Choice of law provision in FL

· These things are not automatic but together they can

· Partners had purposefully availed themselves to FL, so yes jx

· Brennan found purposeful availment & reasonableness 

· Reasonableness factors: 

· Burden on defendant

· Plaintiff’s interest

· State’s interest 

· Interstate judicial system’s interest

· Shared interest of the several states 

· J McIntyre Machinery v. Nicastro: no majority, plurality (hand injury from machine)

· Contacts: 

· Injured in NJ

· Ohio based distributor, sold in US (sold this product in NJ)

· 4 products sold in NJ

· Issue: Did they purposefully avail themselves in NJ? (does NJ have jx)

· Stream of commerce (applying territorial sov Hansen à leaning away from finding jx)

· Asahi: suing tire company (Japanese) à court said CA does not have jx, unreasonable over Asahi (inconvenient to make them come)

· Unique burden on foreign defendants, CA interest = diminished 

· More of a contract dispute, we should be hesitant to say jx over aliens 

· Kennedy, Salcia, Thomas: no jx

· Breyer & Alito conccurance: they went to broad, don’t need to overturn Asahi, could have 
· Ginsberg, Sotomayor, Kagen: they are being shady… yes jx 
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· Relatedness

· Bristol Myer Squibb: about 600 plaintiffs (some CA residents) sue for injuries caused by Plavix sue in CA state ct

· Contacts: 400 employees, sell in CA, CA based national distributor, research facilities, lobbyists in Sacramento

· Rule: no jx over nonresidents because suit must arise out of or relate to the defendants contacts with the forum

· Affiliation between forum & the underlying controversy (activity or occurrence in the forum state) à not ingested prescribed or injured in CA

· Sotomayor dissents for same reason as in Daimler

· Ford Motor Co: two severe injuries (Montana & Minnesota) sue for products liability in Montana state ct 

· Contacts: advertised, sold, serviced these models 

· Yes purposeful availment (put themselves in the market)

· TEST FOR SUFFICIENT RELATEDNESS: strong relationship between defendant, litigation & forum 

· Arise in the state/relate to defendants contacts

· Causal-Only Approach is too NARROW! (but causation will always show relatedness) 
General jurisdiction 

· Goodyear v. Brown: soccer tournament tragedy… NC boys die in bus crash in paris (goodyear tires), sue three foreign subsidiaries in NC state court
· Couldn’t establish specific: few tires sold in NC and the exact tire from crash not sold in NC

· General jx: defendant can be sued for any claim in forum that is their “homebase” à CONTINUOUS & SYSTEMATIC 
· Individual: domiciled 

· Corporation: contacts are so continuous & systematic as to render them at home 

· Daimler AG v. Bauman: Argentinian state security kidnapping/torture/kill… sue Merceded Benz Argentina (subsidiary of Daimler) for conspiring (in CA state ct)

· Not specific for MB USA: not car injury, not related to contacts with the forum 

· Contacts: regional HQ, largest supplier of luxury cars in CA, CA based officers, substantial sales 

· Foreign plaintiff suing foreign defendant over foreign contact 

· Not general: Bc there’s so many giant international businesses now, It's not whether a foreign corp’s in-forum contacts can be said to be in some sense “continuous and systematic” it is whether the corp’s affiliations with the state are “so continuous and systematic as to render the defendant at home in that forum”

· Sotomayor says so what, if they’re doing that much business somewhere then she should answer to it 

· Issue Spotter: principal place of business & state of incorporation 
tr: 

· You can consent to court’s jx or not… can waive the right to be 

· National Equipment Rental v. Szukhent: Can consent to jx via contract

· Policy: efficiency & reduces costs
· Carnival Cruise Lines, Inc. v. Shute: falls on boat, hurts herself. Tries to sue in WA (resident) but the contract had a choice of forum provision (FL)

· Forum selection clause valid!

· Why waive? Save legal fees, laws of that state work for them, save time, convenience, mistake 

Notice:
· Constitutional Requirements
· Mullane v. Central Hanover Bank & Trust Co: trusts pooled together to be managed by one bank, accounting proceeding ends = can’t complain anymore (notice via newspaper) 

· Rule: need to give opportunity to beneficiaries to appear & be heard

· Due Process Requirements: 

· Notice be reasonably calculated under all circumstances to apprise interested parties to pendency of action & afford an opportunity to be heard
· This case did for notice what Int. Shoe did for contact… took Pennoyer’s bright line rule to a sliding scale

· Unknown person vs. known persons

· Bank should have sent mail directly to known persons, don’t expect to go out of way to find everyone, constructive notice via newspaper was ok for unknown persons. 

· Statutory Requirements

· Rule 4D: Requires summons & copy of complaint

· Waiving service

· Authorizing service by mail à makes things more efficient.

· Can leave with someone who lives there  

Statutory Requirement of Personal Jx
· Gibbons v. Brown: wrong directions given by TX resident, Brown drive down one-way road (FL) 
· Issue: Whether bringing a prior suit under the same transaction is a sufficient basis for jurisdiction over the same party as a defendant under a long-arm statute

· Rule: The plaintiff must allege sufficient jurisdictional facts within the coverage of the long-arm statute and must show sufficient minimum contacts with the state to satisfy due process

· Rule 4(k): Territorial limits of Effective Service
· 4(k)(1)(a): Any district court will have personal jx over claims that have state jx 

· There will be federal personal jx only if there is state personal jx 

· 4(k)(1)(b): Exception: Bulge Rule

· Reach across state lines (100 miles out)… works only for boarder courts

· 4(k)(1)(c): nationwide statutes (RARE)

· 4(k)(2): Can’t go beyond the Constitution!!!! 

· In situations with foreign defendant… if NO state has personal jx, then fed ct has jx!
Venue

· Where suit might go forward

· Thompson v. Greyhound: Guy falls asleep on bus, bus driver doesn’t wake him up, misses his stop, misses court 

· Misses transfer in Mississippi, files in Alabama

· 28 USC 1391:

· b) Venue in General.—A civil action may be brought in—

· (1) if all defendants are residents of the State in which the district is located;

· (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or

· (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action. (FALL BACK)
· (c)Residency.—For all venue purposes—

· (1) a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;
· (2) an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and

· (3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.

· (d) Residency of Corporations in States With Multiple DISTRICTS.—
· For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

· Transfer: 

· 28 USC 1404: Transfer to some other district 

· Need Venue AND personal jx to adjudication

· They transfer, not dismiss “interest of justice” à In Thomson, the judge transfers… feel bad for him, let him flop in Mississippi instead of having to refile from the beginning

· CAN TRANSFER VIA 1404, 1406, 163

· Forum Non Conveniens 

· Court has power to adjudicate, but it would be unfair due to inconvenience

· Common with international defendants 

· 28 USC 1404: for the convenience of parties and witnesses, in the interest of justice, court can refuse to adjudicate

· PIPER AIRCRAFT V. REYNO: pilot and passengers all Scottish, piper (Penn), propeller (ohio), crash in scottland, file and then eventually transferred to MD Penn… 
· Chose to file in US because our judicial system is more plaintiff friendly.

· Plaintiff file in state court, Defendants removed to Fed. Ct on diversity jx

· Rule: can’t dismiss on FNC just because possible change in substantive law would be less favorable to them 

· Here: improper to dismiss on grounds that Scottish law is less favorable (may attract foreign issues to foreign courts)
· Private and public interest factors (the Gilbert Factors): 

· Private 

· 1) the “relative ease of access to sources of proof; 

· 2) availability of compulsory process for attendance of unwilling, and 

· 3) the cost of obtaining attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to the action; and 

· 4) all other practical problems that make trial of a case easy, expeditious and inexpensive.” 

· Public Interest factors include: 

· 1) the administrative difficulties flowing from court congestion; 

· 2) the “local interest in having localized controversies decided at home”; 

· 3) the interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action; 

· 4) the avoidance of unnecessary problems in conflict of laws, or in the application of foreign law; and 

· 5) the unfairness of burdening citizens in an unrelated forum with jury duty.
Subject Matter Jurisdiction
· (What kind of claims the court can adjudicate) à not waivable. 
Federal Question Jurisdiction 
· Constitutional Authorization = Art. III, Sec. 2

· Limited power of federal courts… 

· Gives federal courts power to adjudicate “all cases arising used the constitution or federal laws” 

· Louisville & Nashville Railroad v. Mottley: Lifelong train passes, statute comes in and says that’s unconstitutional, they sue on breach of K

· (1331): “The district court shall have original jurisdiction od all civil actions arising under the Constitution, laws, or treaties of the United States
· Rule: For 1331 to be satisfied, the law that is giving the plaintiff the right to bring suit must be federal
· Su Esponte: Court can bring up issue on their own!

· Notes Case: Smith (US Bank illegal securities case)

· Suing on state law, but because you can’t decide their state claim without the federal claim (US Bank is Federal so fed law comes up in the plaintiff’s case NOT as a defense) 
Diversity Jurisdiction 
· Constitutional Authorization = Art. III, Sec 2
· “controversies between citizens of different States” and “between a State, or the citizens thereof, and foreign States, citizens or subjects.”

· Redner: sues three defendants from NY, lived in France, kind of from CA (NOT CITIZEN OF FRANCE, NOT RESIDENT OF CA)

· Rule: Citizen of state = domicile, domicile = physical presence + state of mind 

· (1332): Statutory Authority
· (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

· (1) citizens of different States;

· (2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State;

· (3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

· (4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.

· Note: constitution requires minimal diversity, statute requires complete diversity (congress can change this) 

· Hertz Corp v. Friend: employees are CA residents, sue on CA state law in CA state court, Hertz removes to Fed. Ct. for diversity, employees say resident of CA because do a lot of business there

· Issue: What does principal place of business mean for Diversity jx

· Rule: “nerve center test” à wherever the executives are making decisions, where the HQ is located, where they coordinate the activities 

· 1332(c)(1): a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of the State or foreign state where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of—

· (A) every State and foreign state of which the insured is a citizen;

· (B) every State and foreign state by which the insurer has been incorporated; and

· (C) the State or foreign state where the insurer has its principal place of business; and

· Note: if corporations are residents of more states, then less diversity jx because more chance of overlap 

· Amount in Controversy
· MORE than $75,000
· Legal Certainty Test: It must appear to a legal certainty that the claim is really for less than $75,000 to justify dismissal 
· Rules of aggregation: Can they add up??
· IF same plaintiff has multiple claims against the same defendant = YES AGGREGATE
· IF multiple plaintiffs against one defendant = NO AGGREGATE 
· IF multiple plaintiffs against one defendant in a common, undivided claim = YES AGGREGATE (SUPER RARE)
· IF plaintiff against defendant then then defendant counterclaims = MOST COURTS SAY NO AGGREATE 
· Supplemental Jurisdiction (Claims brought over existing claims where there is no independent fed jx)
· Constitutional Authority (Art. III, Sec. 2)

· The judicial power shall extend to all cases
· United Mine Workers v. Gibbs: suing on Fed. Labor Act (Fed question jx) and additional state claims 
· Yes supplemental jx: interprets all “CASES” language 
· Grants tagging along where common nucleus of operative fact connects state claim to anchor claim 

· 1367: Supplemental Jurisdiction
· (a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

· (b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.

· (c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—

· (1) the claim raises a novel or complex issue of State law,

· (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

· (3) the district court has dismissed all claims over which it has original jurisdiction, or

· (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

· Checklist Questions

· 1) Is there an anchor claim?

· 2) Does the supplemental case independently quality for Fed jx?

· 3) If no, does it arise from the common nucleus of operative fact 

· Same case/controversy (1367/Gibbs AND Constitutional check)

· 4) Do any exception apply?

· Diversity basis exception 

· Four other exceptions

· In re Ameriquest Mortgage Co. Mortgage Lending Practice Lit.: bad faith appraisal fucks up loans, bring claim under federal TILA claim and state law claims

· TILA Claim = anchor

· Independently has original jx= no

· Common nucleus of operative fact = yes, seems like the over appraisal is the main ACT we need to know more but if they require the same facts to prove then yes

· Any exceptions? 

· No diversity bar because here on fed question jx

· YES SUPPLIMENTAL 

· Szendney-Ramos v. First Bancorp: Bad banking in Puerto Rico, both Federal and PR state claims

· even though satisfies elements, 1367(c) exceptions apply (which give judges discretion to not take the case) 
· here: judge decided not to take because PR state law is novel and complex (not applying ABA ethics laws), maybe not conformable dealing with PR law

· Removal 
· Plaintiff files in state court, defendant can “remove” to federal court (if there is jx)

· 1441: statutory allowance of removal 
· Diversity jx

· Fed question jx

· Actions against foreign claims

· If at any time district ct. is deemed to not have jx, remanded to state ct.

· Even if counterclaim is Fed., not a basis for original jx, therefore NOT eligible for removal 
Erie Doctrine
· What law applies in federal court? State or federal? 
· Erie Railroad v. Tompkins: On 7/26/1934, Tompkins visited family in Hughestown, in northeastern Pennsylvania. Walking along the railroad tracks of the Erie Railroad, keeping several feet between himself and the tracks.  A train passed, and an open door on a refrigerator car struck him and knocked him partially under the train. His right arm was severed. Sued for negligence under Tort law filed in NY Fed. Ct.  Lawyers trying to turn Swift precedent to Tompkins’s strategic advantage if they sued the railroad in the federal District Court for the S.D. of N.Y. Diversity Jx is what got them in court (PA v NY)
· PA state law has wanton negligence standard for trespassers in railroad dispute, Fed Ct applies ordinary negligence standard (better for Tompkin)
· Why don’t they listen to state law?
· Swift v. Tyson: applying rules of decision act (rules of the several states), basically applying “federal general common law” 
· This court says have to follow state substrative law (statutes AND common law)
· Gets rid of general federal common law
· 1) When does the Erie problem arise? à diversity jx, supplemental jx, Smith cases 
· 2) What law applies? State or Federal à aka apply state law except where statutes or constitution supersedes 
· Except in matters governed by the Federal Constitution or by Acts of Congress, the law to be applied in any case is the law of the State, whether statutory or common law. Erie Railroad v. Tompkins 
· Twin aims: anti-forum shopping & uniform deployment of law/reasonable expectations 
· 3) Identify the practices at issue à What does state say to do? Federal? 
· 4) What's the source of the federal practice? à statute or practice?
· Language “may” not mandatory, this is discretionary language. 
· 5) Are they actually in conflict? 
· If no = keep/apply both 
· If in direct conflict = apply Federal Hannah (service case)
· If in indirect conflict, then. . . move into the relatively unguided Erie choice 
· 6) Is the state practice in conflict with the constitutional or federal statute? 
· If yes, then apply federal (general rule is Supremacy: federal law > procedure) 
· If no, then. . .  
· 7) Is the state practice bound up with state created rights and obligations Byrd (important to substantive scheme?)  
· If yes, then apply state 
· If no, then. . . 
· 8) Is it outcome determinative?  
· Guarantee Trust: (SoL vs laches case) The outcome of their case was dependent on whether the party was in state or federal court. If applying federal law would result in a substantially different outcome, then the court should apply state law. 
· Is this difference/conflict something the attorney would’ve thought about and chosen federal court because of? 
· Twin aims of Erie: anti-forum shopping & uniform deployment of law 
· If no, then apply Federal 
· If yes, then. . .  
· Are they affirmative countervailing federal considerations? Byrd 7th Amendment
· If yes, apply federal 
· If no, apply state 
· Post-Erie Law (goals)
· Forum shopping = bad

· Uniformity = good & certain 

· Constitutionality… taking rights away from states, if congress can’t legislate the area, then federal court definition shouldn’t have jx!
· Checklist:
· When does Erie Apply? What kind of cases?
· Diversity jx (state law issue)
· Supplemental jx (anchored state law issues) 
· Smith like cases (Us bank selling illegal securities) à issue dependent on Federal issues
· What law applies?
· State law (substantive) on state law issues 
· Statutory AND precedent (CL)
· No more federal general common law
· Procedural… it depends
· If state law, which state’s law?
· Klaxon: choice of law principals for forum state applies 
· holding that even when a case is transferred to a federal court in another state it “takes with it” the substantive law and choice of law rules of the state where it was originally filed/in which they sit
· Guaranty Trust v. York: brought in federal court under diversity, conflict of laws, NY state has strict SoL, Fed ct of equity applies “laches” à more lax
· Have to use state substantive law, but question of whether state or deferral PROCUERAL law applies
· Note: at time courts at equity could choose, court os law could not (hadot use state)
· Rule: A federal court, exercising jurisdiction based strictly on diversity of citizenship, must abide by any state legal rule that would be outcome determinative if held in state court.
· Outcome-determinative test: we want consistency & reduce forum shopping, we don’t want a huge deviation from outcomes
· If there is a difference in outcome, apply state law!
· Note: pure application of the rule makes it almost always state law… so maybe true application is too extreme 
· Byrd v. Blue Ridge Rural Electric Corp: work’s injury issue (tort) employed by Blue Ridge, injured
· Issue is question of fact à state law says judge decides whether plaintiff is considered an employee, federal law says jury decides
· 7th amendment is more important can conformity with state law… if Constitution says, then Fed Ct follows!
· Addressing a federal practice that isn’t explicitly dealt with by a federal rule
· Hanna v. Plumer: Two drivers crashed cars. Hanna (plaintiff) survived, but the negligent driver died. Hanna filed a lawsuit in federal court, based on diversity jurisdiction, against the other driver’s estate. As required under the Federal Rules of Civil Procedure, Hanna served a summons and complaint on the executor of the estate, Plumer (defendant). But Plumer was away from home, so the process-server handed the paperwork to Plumer’s wife. That approach was perfectly fine under the federal rules. But Hanna did not know that a substantive statute under Massachusetts estate laws provided that executors could not be liable unless they were served with court papers personally. Plumer moved for summary judgment. He admitted that the service satisfied the federal rules but raised the affirmative defense created by the Massachusetts statute, noting that he had not been served personally. Thus, Hanna’s service of process satisfied the federal procedural rules, but prevented the estate from being liable under Massachusetts’s substantive law. The district court judge dismissed the case. The First Circuit affirmed, and
· Rule: if there’s a federal rule, it applies! (FOR PROCEDURE!)
· Takeaways:
· Look to see if there’s a federal rule, look to see if its in conflict with state law
· Here doesn’t promote forum shopping, you decide and then follow those procedural rules 
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Process of Litigation 
PLEADING 

· The Complaint

· Pleadings tell the contestants’ initial stories. They tell the court why it should bother with the case. 
· Why do we sue?? Relief + sense of justice!

· Rule 7 Pleadings allowed; form of motions & other papers
· a: the complaint, the answer, and some other initial papers in a lawsuit

· b: “motions:” any “request for a court order.

· Rule 8 General Rules of Pleading 

· (a) recipe for a pleading!

· 1) a recitation of the basis for jurisdiction, (can’t waive SMJ) 

· 2) a “short and plain statement of the claim showing that the pleader is entitled to relief,” and  

· 3) “a demand for judgment for the relief sought.”
· (b) the answer: “I didn’t do it,” or “that’s not what happened” aka the CL “traverse” (running against) or modern “denial”
· Rule 12b6 failure to state a claim for which relief can be granted (Demurrer)
· Motions that defendant can bring for judge to do something! 
· Even if all the facts are true, the law does not grant relief
· Haddle v. Garrison I: former employee, improperly discharged after agreeing to be witness in deferral criminal trial, was at-will employee… whether to grant 12b6
· Rule: A court should dismiss a claim for failure to state a claim upon which relief can be granted if the plaintiff can prove no set of facts in support of his claim which would entitle him to relief
· Here, he was at will, failed to state injury for which relief can be granted, 12b6 should be granted 
· Dismissed without prejudice, can bring again
· 12b6 dismissal usually allowed pleading to be amended 
· Haddle v. Garrison II: court found that there was harm because it was retaliating firing, malicious intent against witness in a criminal trial, even though he was at will, should get legal relief for that 
· Rule: A court will dismiss a complaint for failure to state a claim upon which relief can be granted if, taking all factual allegations in the complaint to be true, the plaintiff is still not entitled to relief under the law.
· Twombly: The federal antitrust laws forbid price fixing. So, if five widget manufacturers meet in a hotel room and decide they will all charge $5 per widget, they have thereby subjected themselves both to criminal penalties and civil liability. What, though, if they do not meet but just keep an eye on each other’s prices (as all business competitors do), and all, without any overt agreement, hit on $5 as the right price? Such a situation, which antitrust lawyers call “parallel conduct,” does not create liability, says SCOTUS. But because those who have made unlawful agreements want to keep them secret, one can sometimes infer conspiracy from parallel conduct plus some other circumstances. The courts have held that conclusory allegations of a conspiracy do not suffice; the plaintiff must allege some facts leading to the inference of an unlawful agreement.  

· Rules: A complaint must allege sufficient facts that, if accepted as true, would “state a claim to relief that is plausible on its face” in order to defeat a motion to dismiss for failure to state a claim. (rule 8 requirements) not met
· Plaintiffs did not meet rule 8 requirement 

· Bc it was not plausible from allegations of parallel conduct that these entities had conspired to restrain trade (Assumable but not plausible)

· Ashcroft v. Iqbal: 9/11 high interest discrimination case, district court focuses on substantive law (gov immunity), SCOTUS said failed to state a claim that would grant relief 
· Overall: must contain sufficient factual matter accepted as true to “State a claim to relief that is plausible on its face”

· Majority's policy: we don’t want to end up with circular reasoning: you did something illegal because it is illegal. They don’t want this; we want to remove legal recitations and ensure there’s a factual allegation that’s giving rise to the claim  
	According to Court, what must a complaint contain to satisfy rule 8?


	Court’s Application of the statement to this case?

	1) identify the allegations in the complaint that are not entitled to assumption of truth


	That Mueller & Ashcroft willfully/maliciously agreed to subject them to harsh conditions on basis of discrimination

	2) factual allegations in complaint to determine if they plausibly suggest an entitlement of relief 


	Do the facts show the policy is specifically discrimination… Mueller and Ashcroft directed their subordinates to mistreat based on the basis of race


· Why are they warping this interpretation? What’s the motivation? 
· Protecting qualified immunity, national security, the higher ups, cost of gov’t litigation 
· The basic thrust of the qualified-immunity doctrine is to free officials from the concerns of litigation, including “avoidance of disruptive discovery (costly and disseminating high security clearance information)” 
· Ethical Pleading
· Rule 11: Ethical Pleading/ Professional Responsibility

· A) Signature
· Every pleading, motion, etc must be signed by attorned

· Need to say that you’re being ethical

· B) Representation to the Court

· Pleading/motion à certifies best to your knowledge 

· C) Sanctions

· Signature, representations to the court, sanctions
· Allocating Elements

· Aside from specificity, how does you know what elements are needed? (ingredients)

· Legal theory (umbrella) + facts falling under

· Ingredients not( always clear & uncertainty on burden on certain claims 

· 1) figure out basic things that must be decided (elements) in order to award relief

· 2) which party bears burden of pleading those elements 

· Our system is adversarial (parties drive litigation) 
· Not looking for truth, looking for who meets their burden 

· How do we decide who bears the burden?

· Statutes might tell us

· Linguistic cues

· Legislative history

· Look at the procedural rules (ex: Rule 8(c))
· Case law (other states) 

· policy 

· Why does it matter who bears the burden?

· Something has to be behind the pleading!

· Reason to believe its true (ethically gotta do a little thinking and digging) 
· Jones v Bock : injured while in prison, suing under civil rights law saying it was a constitutional violation… has to exhaust relief within the prison system before going to court 
· Who bears the burden to plead exhaustion? 
· Rule: Exhaustion is an affirmative defense that must be pleaded and proved by the defendant
· Not in rule 8 (affirmative defenses)
· cases say no heightened pleading (all about making it harder for prisoners)
· as a matter of policy, records are more likely w/ defendant I for production & persuasion) 
· Responding to the Complaint 

· Rule 12

· Rule 12(b) Affirmative Defenses

· Need to bring forth motion, failure to state relied, lacks smj

· Default: failure to respond= default judgment against them 

· Pre-answer motion: means you may not have to answer 
· Rule 12(g): joining motions
· Rule 12(h): waiving those that you don’t 
· Zielinski v Philadelphia Piers Inc: fork lift injury, tort against PPI, turns out carload contractors = real D… 
· Whether a defendant should be estopped from denying alleged facts in a complaint if he has made an ineffective denial of those facts and knowingly allows a plaintiff to continue to rely on them.
· A general denial is ineffective if some of the claims denied are true and not at issue.
· Instead of saying this is wrong because you’re suing the wrong person, they said this is wrong…. Period. Should have specified which part they denied 
· Takeaway: Lawyers can’t lie, must be ethical! 
· Rule 8(b)(5) lacking knowledge or information can ethically still deny 
· Amendments 

· Rule 15
· Beeck v Aquaslide: adult man injured on water slide, complaint filed, aquaslide answers admitting they manufactured, then the SoL ran… sent someone to check out slide, was not theirs, move to amend but the 12 days was over 
· Applying 15(a): A party may amend his pleading only by leave of court or written consent of the adverse party and leave shall be freely given when justice so requires
· Bad faith (on moving party) 
· Undue prejudice (on non-moving party)
· Here said the defendant acted in good faith on 3 insurance company’s recommendation that it was their slide and the plaintiff can go back and relation-back doctrine (Rule 15(c)) à amend from time of pleading, even when SoL has run
· Moore v Baker: consulted doctor re artery blockage, recommended surgery, told her about risks, signed release, permanently disabled
· Sues on informed consent (for alternative) wants to amend to assert negligence during surgery & in aftercare

· Does it related back to original complaint? Says not arising out of same conduct, so lack of notice 
· An amendment relates back to the original filing when it asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out in the original pleading
· Bonerb v. Richard: injured playing basketball as part of rehab, made to play, initially sued on negligence + maintenance then later on counseling malpractice 
· Court finds they were still on notice, so it’s allowed

· No undue delay or bad faith so it’s ok

· Arose out of same conduct 

· A claim relates back to the initial pleading when the claim asserted in the amended pleading arose out of the same nucleus of operative facts set forth in the original pleading
DISCOVERY
· Refers to the stage of litigation where the parties obtain info from other folks about their own case and other cases
· Goal of making discovery broad à no surprises! Efficiency… people will settle
· Rule 30 duty to preserve evidence

· Can’t destroy
· Scope of discovery: Rule 26(b)
· (1) “Any non privileged matter that is relevant to any parties claim or defense and proportional to the needs” 

· Go to 26b1 for relevance and non privileged  
· Rule 26(b)(1) Even relevant information can be protected from discovery if it is privileged; 

· Rule 26(b)(1) if it is unduly cumulative, duplicative, burdensome, or not proportional to the needs of the case; 

· Rule 26(b)(2)(C); or if its potential for annoyance, embarrassment, oppression, or undue burden or expense outweigh its evidentiary value  

· information within this scope of discovery need not be admissible in evidence to be discoverable.
· Relevance
· Relevance: that information must tend to prove or disprove something the governing substantive law says matters. If it doesn’t matter, the law of evidence will prevent that information from being presented at trial.
· Depends on claims/defenses à legally relevant to party’s claim/ tied to pleading
· Favale v. Roman Catholic Diocese of Bridgeport: negligent hiring & supervision of employee (nun) for severe & repeated sexual assault of other employee… requesting testimony regarding psychiatric conditions & anger management & requesting records the Diocese had of this treatment… can D deny turning over for lack of relevance? 
· D’s lawyer refuses to answer, Ps lawyer seeks to compel, judge decides not within scope à conduct at issue (sexual harassment) is separate from conduct asking to be compelled (anger management/psychological conditions/treatment). 
· Judge thinks link is not foreseeable for employer
· Rule: party must demonstrate that requested information is relevant to a claim or defense in order to prevail on a motion to compel
· Proportionality 
· Principles have always been there for judges to limit discovery if they dont think its proportional to the needs of the case 

· Think accessibility, resources, the benefit, the lang is straightforward 

· Understand its there but don't throw it out of proportion 
· Privilege
· Relevant but not discoverable
· Protect privacy & certain relationships
· Lawyers, doctors, clergy, spouse
· Note: does not protect against discovery of factual matters, just the actual conversation
· Self-incrimination (5th amendment) à coercion more than protection of relationships
· Waiver: 
· Waiver can also result from taking some action inconsistent with claiming the privilege—such as disclosing privileged material to a third party 

· parties can waive privileges by taking certain stances in litigation. For example, Haddle waives his doctor-patient privilege with his psychologist because he has put his emotional state at issue in his suit  

· Rule 502 of Evidence. Any privilege may be waived Production of a privileged document—even if inadvertent 

· Goal: prohibit a party from selectively waiving the privilege, aka, producing some privileged documents that support the party’s position, but withholding as privileged other documents that would tend to undercut the party’s position
· Required Disclosures and Devices 

· Pre-discovery research:
· Canvas for witnesses & area, check weather, inquire about camera footage, public records, etc

· Trial preparation materials
· Work Product Doctrine
· Hickman v. Taylor: Jones Act case… federal act against tug owner for death of seaman… boat went down… but how?? D’s lawyer went out & talked to everyone, did research, during discovery P’s lawyer asked for all written & oral summaries of everything found, D’s lawyer refuses, P’s lawyer tries to 
· tug of war between adversarial aspect & compromise aspect

· Rules: Rule 26 nor even the most liberal of discovery theories can justify unwarranted inquiries into the files and the mental impressions of an attorney. Attorney work product is privileged. Not all written materials obtained or prepared by an adversary’s counsel for litigation are necessarily free from discovery in all cases where relevant and non-privileged facts remain hidden in an attorney’s file.
· It was relevant but not privileged (not under relationship, but it was word product) à protects against the thoughts and “IP” of the lawyer
· Rule 26(b)(3): Word product codification (exceptions to discoverable materials)
· Start with statute, fill in gaps with Hickman
· Formal Discovery 

· Automatic/Requires/Initial Disclosures: have to disclose without other side asking
· Rule 26(a): a party must, without awaiting a discovery request, provide to the other parties:

· (i) the name, the address and telephone number of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses

· (ii) a copy—or a description by category and location—of all documents, electronically stored information, and tangible things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses

· (iii) a computation of each category of damages claimed by the disclosing party

· (iv) for inspection and copying as under Rule 34, any insurance agreement under which an insurance business may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment.
· Rule 26(e): Ongoing duty to disclose… have to turn over new stuff you find 

· Notes:

· If you don’t initially disclose, can sanction evidence & bar from court

· Have to turn over whatever you MAY use
· Devices

· Production of Documents and Tangible Things (rule 34 and 45)
· Interrogatories (Rule 33)
· Depositions (Rule 30 primarily 27-32)
· Requests for Admissions (Rule 36)
· Physical or Mental Exams (Rule 35)
· Enforcement and Sanctions (Rule 37 Rule 26)
RESOLUTION WITHOUT TRIAL AND TRIAL 

· Default Judgments 

· Where someone files a claim against someone else and d doesn't sufficiently engage in lawsuit 

· Makes Defendant act! 
· P files complaint, D doesn’t engage

· Rule 55 

· Failure is entered by clerk

· Failure to engage w/ complaint 

· Default is a step in Default Judgement
· They default by not answering

· Can be reopened through Rule 60
· Peralta v. Heights Medical Center : HMC sued Peralta for nonpayment of a debt due to HMC by one of Peralta’s employees for medical services and guaranteed by Peralta. Subpoena service was personal, but not timely, and Peralta did not appear or answer. Default judgment was granted to HMC. Peralta’s real property was sold at auction to pay the judgment, and Peralta began proceedings to have the judgment and sale of property set aside in state court in Texas. Heights moved for SJ, court granted. The appellate court affirmed, and Peralta appealed on due process grounds to the United States Supreme Court.
· Rule: A default judgment entered without notice or service must be vacated, even if the defaulting party cannot show a meritorious defense to the underlying claim
· Peralta demonstrates that courts, while prepared to enter default judgments, greatly prefer to see the parties engage on the merits of the dispute. Rule 60(b) also permits the reopening of the case even after judgment is entered on a default, for “any reason that justifies relief.” Rule 60(b)(6).
· Rule 60: reopening claims when dismissed 
· Dismissal 

· Involuntary Dismissal 

· Rule 41b 

· Involuntary dismissal shows us party may have filed within the SOL but that may not be enough à have to actually ACT
· Voluntary Dismissal 

· Rule 41a

· They are dismissing for more time to negotiate, refile, or with prejudice the second time 

· Most common because of settlement
· Note of settlements

· Settlement

· Mediation

· Arbitration 

· Summary Judgment 

· Granted if “the movant shows that there is no genuine dispute as to any material fact & the movant is entitled to judgment as a matter of law” 

· Silence by once side is taken as no dispute 

· Can come at any stage of the process, usually after discovery, before trial

· if judged has to decode, then it’s SJ outside of pleading

· Rule 56
· A) Genuine Dispute

· No genuine dispute as to material fact = SJ

· If judge has to consider anything outside of pleadings

· Celotex Corp v. Catrett: Catrett sued a number of asbestos manufacturers including Celotex in district court, claiming that her husband died from exposure to the manufacturers' asbestos. Celotex moved for SJ on the ground that C failed to present any evidence showing that her husband had been exposed to Celotex’s products. In objection to the SJ motion, C submitted three documents that suggested the decedent had been exposed to Celotex’s products. District court grants SJ, because C lacked sufficient evidence to show her husband had been exposed to Celotex asbestos in the District of Columbia or anywhere else. The court of appeals reversed on the ground that Celotex had not offered any evidence to support its motion. SCOTUS reverses. 
· If a party does not bear the burden of giving evidence at trial, the moving party can just point to the lack of evidence (from non-moving party) à initial burden at SJ
· Rule: Burden stays the same between Summary Judgement & trial 
· A party making a motion for summary judgment does not need to provide affirmative evidence in the form of affidavits to support its motion
· Ask if the party meets their initial burden on the motion 

· If they don’t = denied, move to trial (lack of evidence by nonmoving party at the least)
· If they do = we think about nonmoving party's response to the motion (point to affirmative evidence)
· Tolan v. Cotton: police officer noticed a vehicle, mistakenly believed the vehicle was stolen. Tolan (MLB play) and his cousin exited the car. Edwards accused them of stealing the car, and Tolan stated that it was his car. Tolan’s parents came outside after hearing the noise. Tolan’s parents reiterated that the vehicle belonged to Tolan, who lived at the home with them. Cotton arrived and ordered Tolan’s mother to stand against the garage door. Cotton escorted Tolan’s mother and may have pushed her up against the garage door. Tolan testified that he reacted to this and rose to his knees. Cotton testified that Tolan rose to his feet. All parties agree that Tolan then exclaimed, “Get your fucking hands off my mom.” Cotton then shot Tolan, he survived but suffered a life-altering injury, which causes daily pain. Tolan sues alleging the use of excessive force violated the Fourth Amendment. After discovery, Cotton moved for SJ. The trial court grants. Tolan appealed, which affirmed. Tolan then petitioned the United States Supreme Court for review.
· Rule: Summary judgment may only be granted when the evidence, viewed in the light most favorable to the non-movant, establishes that the movant is entitled to judgment as a matter of law
· Bias v. Advantage International Inc : Basketball star Leonard Bias entered into a representation agreement with Advantage but died of a cocaine overdose two days after being drafted in the first round by the Boston Celtics. Bias’s estate sued that Advantage had failed to obtain the one-million-dollar life insurance policy Bias and his parents requested and that, relying on Advantage to obtain this policy, they had forgone purchasing a policy themselves. The district court granted SJ to Advantage, and Bias’s estate appealed.
· Rule: Summary judgment is appropriate if the moving party shows that the pleadings, depositions, answers to interrogatories, and admissions on file, together with any affidavits, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law
· Judgment as a Matter of Law (JMOL)

· Rule 50

· B) within 28 days can bring renewed JMOL motion (JNOV)
· Note on constitutionality: JMOL was under in CL, but JNOV is allowed on idea of renewed motion… have to bring MNOL in order to bring JNOV
· If the court finds that a reasonable jury would not have a reasonable evidentiary basis to find for the party on an issue à motion should be granted

· Standard: Same regardless of when brought, needs to be over 50% in tipping scale 
· Note: sometimes more efficient to wait and do JNOV as the judge (if overturned on appeal à no need to have new trial, just reinstate verdict) 
· Directed verdict/ JNOV
· New Trial

· Rule 59

· “against the great weight of the evidence”

· Lind v. Schenley Industries: Lind sued his employer Schenley for alleged breach of an oral promise for an increase in pay. Both Lind and his former secretary testified that the promise had been made. The jury returned a verdict for Lind, and Schenley moved for judgment notwithstanding the verdict and, alternatively, a new trial. The trial judge granted the motion because it found the jury’s verdict contrary to the weight of the evidence.
· Rule: A judge should not set aside the jury verdict as contrary to the weight of the evidence simply because he would have come to a different conclusion
· Here trial judge was not seriously erroneous, so judgment stands. 
· Dissent: it was erroneous to believe Lind would have gotten a raise like that 
Trial
· 7th amendment (1791)
· Trial by jury/equity (judge)
· Abolished, but applying historical test
· Rule 38 (can be waived)
· Jury = reasonable person 
· How to limit juries: Look to evidence, comments by judge, instructions
· Controlling what juries can do with information
· Procedural deceive that may limit irrational discretion 
· JMOV/New Trial 
APPEAL 

· Rules:

· Final judgment rule: the trial judge has to be DONE with the case!
· S. 1291
· Jurisdictional
· Ex: Summary Judgment 
· Yes granted, then yes can appeal!
· No not granted, still moving, can’t appeal
· S. 1292: exceptions à injunctions can be immediately appealed 
· Adversity: final judgment must be adverse to the party that wats to appeal
· If you win, you can’t appeal!
· If you get it on another theory, doesn’t matter, still won!
· IF you lose on something… then you can appeal
· Ex: fought really hard for certain discovery motion and lose, but win the case at trial, can’t appeal the discovery issue
· Timing: must file within 30 days of judgment
· Rule 4
· Waiver: must have raised the issue below + appeal it
· Must have interjected to info during initial discover, can’t give it over then object on handing it over later!
· Standard of Review:

· Some De Novo à issues of law
· SJ, JMOL, Failure to state a claim
· Clearly erroneous à issue of FACT (of the judge)
· Discretionary decisions à reviewed in abuse of discretion standard 

· Note: jury never reviewed directly by appeal
PRECLUSIONS
· Claim Preclusion

· Prohibits a second litigation regarding…
· Elements:  
· Same claim
· Between same parties
· After valid, final judgment
· on the merits
· Frier v. City of Vandalia: Litigation #1: state court replevin for four cars. Claims cars were wrongfully towed. Judgment for City (deny replevin). Litigation #2 Federal Court Due Process Claim. Claims the procedure used was unconstitutional. Notice + hearing needed. Knew where care were & how to recover AND had a hearing, so court decides against him. That motion is appealed.
· Rule: Claim preclusion applies where both litigation come from common core of operative fact
· Here, never needed to be heard because he already ahd his day in court! He was precluded from relitigating!
· Note: Court doesn’t think he already argued Due Process claim but because they came from the same facts/situation he COULD have argued but didn’t so he WAIVED it 
· Broad preclusion rule puts pressure on plaintiff to assert all claims & defendants to bring all possible defenses à move towards finality 
· Note: if he went to municipal court with $5,000 damages cap, can’t bring due process claim for $200,000 in federal court, should have PICKED right forum for both (had opportunity)
· Would be different if replevin HAD to be filed in the capped court (no opportunity) 
· What is a claim?
· Majority: Transaction or occurrence test
· Both arose out of events of the cars being towed
· Dissent: same evidence test
· Right/reasonableness of towing are different from procedure of process for due process claim
· Rule 13: Counterclaims

· (a) compulsory counterclaim: D must bring any counterclaims that arise out of the same transaction in same case 
· Issue Preclusion 
· Opportunity does not suffice, had to have come up & been decided
· Rule 60

· b: Grounds for Relief from a Final Judgment, Order or Proceeding 

· Usually the provision used when they want to reopen a default judgment or involuntary dismissal 

· Its the first one that we think about 

· EX: If you break your arm and later get arthritis, you cant bring this in later bc the arthritis didn't exist at the time of trial
· Elements:

· Same issue
· Actually litigated
· Determined
· After valid, final judgment
· Essential to judgment 
· Split of authority (see ICGR v. Parks)
· Rst 1: when alternative basis for final judgment, both issues are precluded 
· Rst 2: Neither are binding in second lit unless there’s an appeal & one or both are affirmed on appeal 
· Not given enough consideration 
· Incentive for appeal 
· “same” parties 
· Kind of…. Can’t bar (preclude) party that hasn’t had its day in court!
· Illinois Central Gulf Railroad v. Parks: Parks were injured when their car collided with train. Bertha and Jessie sued the railroad and the train's engineer, alleging negligence. Jessie sought damages for loss of Bertha’s services and consortium, and Bertha sought damages for her personal injuries. The railroad and engineer alleged that Jessie was contributorily negligent. B wins, but the jury found that the engineer hadn't been negligent. J lost. When Jessie subsequently brought a negligence action against the railroad and the engineer for his own injuries, the railroad and engineer again claimed that Jessie was contributorily negligent. Both parties moved for SJ. The trial court denied the railroad's motion, holding that the prior judgment was not an adjudication of Jessie's contributory negligence, and that remained an issue for trial. The railroad appealed.

· Rule: If the judgment in a prior action could have been based on either of two different facts, a party seeking to apply issue preclusion to one of those facts in a later action must show that the prior judgment could not have been rendered without deciding that fact.
· Says D fails its burden of showing that the judgment against J in L#1 could have been decided without CN à NOT PRECLUDED
· Note: special verdict form would have avoided this issue… would show specifically why jury found for railroad in L#1 
· Parklane Hosiery Co v. Shore (same parties): Shore sues Parklane fir damages/recission alleging that Parklane gave misleading proxy statement. Prior, SEC also sued Parklane, for the misleading proxy statements and won with limited injunctive relief. Stockholders wanted to preclude Parklane from relitigating the issue of whether the proxy statement was misleading 
· Mutuality is not met (not same parties!) à different plaintiffs, each against Parklane  
· Defensive Nonmutual Collateral Estoppel = same plaintiff, different defendants
· Blonder-tongue case referenced; it’s allowed! We want plaintiff to file as they please
· Offensive Nonmutual Collateral Estoppel = different plaintiffs, same defendant
· Don’t want to promote “wait & see”
· Protect D’s expectations, will it come up again in a different case?
· Here, not wait and see because stockholders couldn’t have joined SEC claim anyway 
· Fairness for defendant, stockholder issue was in the work already & who wouldn’t fight hard against the government 
JOINDER
· Joinder of Claims

· Rule 18: extremely broad joinder of claims

· “as many claims as it has against an opposing party” 

· Rule 13: Counter claims

· (a): Compulsory Counterclaim

· Has to be brought at time of claim (d against p)
· (b): Permissive Counterclaim
· Any claim that. Is not compulsory, can bring later

· Claims are unrelated/ “not same transaction or occurrence”

· (g): not compulsory, crossclaim against coparty
· Only can bring if arise out o same transaction/occurrence

· Note: may have compulsory counterclaims

· Note: Things that limit joinder = SUBJECT MATTER JX (ISSUE SPOTTER)
· Joinder of Parties
· Rule 20: 

· (a)(1) Plaintiffs (multiple plaintiffs suing one defendant): jointly, rising out of same transaction ,occurrence, series of transactions 
· (a)(2) defendants (one plaintiff suing multiple defendants) 
· Mosley v. General Motors: Mosley and 9 other plaintiff want to joining in action against general motors Corp for a series of discrimination claims (refusal to hire, racial discrimination, sex discrimination, retaliation, denial of promotion) The trial judge thinks joins is improper here because all injured in different/individual contexts, some suffered different wrongs & different discrimination of different people 
· Rule: individual plaintiffs’ claims may be joined in a single action, even if individual members have suffered different effects from the alleged discrimination.
· persons may join in one action as plaintiffs if 
· (1) they have asserted a right to relief arising out of the same transaction or occurrences and 
· (2) a question of law or fact common to all the parties will arise in the action
· Argument for it being proper is that all of GM’s decisions (as an entity) share issue of law or fact à here that the policy in terms of company operations was systemic discrimination 

· NOTE: Why join? Efficiency… makes it look worse, better for media perspective/ jury perspective 
· Rule 13(h): Rules 19 & 20 govern for joining additional parties 

·  Rule 14: Third party practice (IMPLEADER)
· Gives defendant (or P when sitting as defending party) to bring in new party as long as they have a third party liability theory

· Impleader needs substantive theory that “if I lose, this other party owes me” 
· Not that someone else is guilty….secondary/derivative liability required 
· Price v. CTB, Inc: Price, a chicken farmer, sued Latco, a chicken coop builder, and CTB, Inc., a poultry systems manufacturer, alleging Latco constructed a defective chicken house. Latco moved to file a third-party complaint against ITW, the manufacturer of the nails used in the construction, alleging that the nails were defectively manufactured. ITW moved to dismiss Latco’s complaint on the ground that it was not properly impleaded under Federal Rule of Civil Procedure 14.

· Is Rule 14 Proper? Can’t just be “it was him not me” need secondary/derivative liability!
· CL indemnity works as cause of action under Alabama law à gives substantive derivative liability 

· Rule: A defendant may assert a claim against a third party only when the defendant is trying to pass all or part of the liability onto that third party.
· Here, there was an indemnity clause that had a warranty, so there was a cause of action under Alabama law that gave substantive derivative liability 
· Rule 19: Required Joined of Parties
· Must accept another defendant or another plaintiff 
· Plaintiffs are NOT required to join joint tortfeasors 
· So when DO the plaintiffs have to use Rule 19?

· Joint tenants, a representative and the person they represent 
· Temple v. Synthes Corp: Temple underwent surgery, during which the doctor implanted a plate and screw device in his spine. The device was manufactured by Synthes. One of the device's screws broke off inside Temple's back after surgery. Temple filed suit against Synthes in federal district court and against the hospital and doctor who performed the surgery in a Louisiana state court. Synthes moved to dismiss Temple's federal claim, arguing that Temple had failed to join the doctor and hospital as necessary parties pursuant to Federal Rule of Civil Procedure 19. The district court, ordered Temple to join the doctor and hospital within 20 days. When Temple failed to do so, the court dismissed the suit. Temple appealed, but the court of appeals affirmed. The United States Supreme Court granted certiorari.
· Rule: It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit because joint tortfeasors are merely permissive parties.
· Plaintiffs have the right to do them as separate actions if they want!

· Rule 24(a): Intervention of Right
· NRDC v. US Nuclear Regulation Commission: the Atomic Energy Act allows the United States Nuclear Regulatory Commission (NRC) to issue licenses to operate uranium mills. The NRC, as a federal agency, must complete an environmental impact statement (EIS) before each issuance. However, the NRC may negotiate agreements with states, like New Mexico, allowing the states to issue licenses. State agencies are not required to complete EISs. The NRDC sued the NRC in the United States District Court for the District of New Mexico. The plaintiffs requested equitable remedies blocking the defendants from issuing licenses without preparing an EIS. The United Nuclear Corporation (United) was granted a license by NMEIA, but the plaintiffs seek to enjoin its issuance. United intervened. Subsequently, Kerr-McGee Nuclear Corporation (Kerr-McGee), another uranium mill operator, and the American Mining Congress (AMC) moved to intervene. Intervention as a matter of right was denied, because United adequately represented the interests of the intervenors. The court refused to allow permissive intervention, and Kerr-McGee and AMC appealed both denials to the United States Court of Appeals for the Tenth Circuit.
· Rule: Under Federal Rule of Civil Procedure 24(a)(2), nonparties to a federal lawsuit may intervene as a matter of right if they have an interest in the subject matter of the lawsuit, disposition would practically impair their ability to protect that interest, and the interest is not adequately represented by existing parties.
· Rule 24: Permissive Intervention

· Rule 22: Interpleader = address practical problem of many people have interest in thing, give thing in court without being sued over and over 

· Need judge certification
Class Action
· Rule 23
· (a): if class is so large that joinder would be intractable
· Common issue of fact or law
· Claims/defense of representative are typical of the claims/defense of class
· Representative will fairly & adequately protect the interests of class
· Every named plaintiff complicates case, so want to find good in-between of representative of group but not too specific 
· Why go class action?
· Broader relief?
· Apply to a larger conversation?

· Publicly à strength in numbers
· Show more widespread (less defenses)
· Story is easier to tell, great impact
· Constitutionality à avoid mootness (ex: students graduating) 
