I. PROCEDURAL SYSTEM 

a. Scope and Purpose

i. Civil Procedure is the process used to resolve non-criminal disputes in the U.S. legal system. 

ii. To secure the just, speedy, and inexpensive determination of every action and proceeding. 

b. Goals of Procedural System 

i. Accuracy– Resolve dispute according to the law 

ii. Access– Parties meaningfully participate without gamesmanship

iii. Efficiency– Timely decision at reasonable cost

iv. Consistency– equal outcomes for similar cases regardless of status

v. Transparency– Open and Public Process  

c. Due Process– 5th Amendment; Can’t deprive a person of “life, liberty and property” without “due process of law. 
d. Due Process- 14th Amendment; No State shall deprive a person of “life, liberty and property” without due process of law.  

i. 1) Notice, 2) Opportunity to be heard 3) a neutral decisionmaker” 
e. Court weighs three factors to determine whether a government body complies with Due Process:  

i. Private Interests that will be affected by the official action. (Life, liberty, or property) 
ii. Risk of Error Without More Procedures (would any other additional or substitute procedural safeguards prevent errors?) 
iii. Government Interests (including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail … ) 
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a. Goldberg v. Kelly
i. Facts: Kelly (plaintiff) represented a group of residents of New York City receiving financial aid under the federally assisted program of Aid to Families with Dependent Children (AFDC) or under New York State’s general Home Relief program. Kelly brought suit against Goldberg and other New York City and New York State officials (defendants) tasked with administering these programs. The suit was brought in district court on the grounds that the state terminated such aid without prior notice and hearing, thereby denying Kelly’s right of due process.
ii. Rule: When a state seeks to terminate welfare benefits, procedural due process requires the state to provide the recipient with a pre-termination evidentiary hearing for the purpose of determining the validity of discontinuing public assistance in order to protect the recipient against an erroneous termination of his benefits.
i. Holding/Analysis: Court determined the following was needed: 

1. Timely and adequate notice of changes

2. Confrontation and cross examination 

3. Present witnesses

4. Address fact finder orally

5. Right to counsel to shape the information/ evidence that would be presented
6. Right to decision on record

7. Explanation for decision for opportunity to appeal 
b. Matthews v. Eldridge 

i. Facts: Mr. Eldridge (plaintiff) began receiving Social Security benefits in June 1968. In March 1972, the state agency in charge of monitoring Eldridge’s medical condition sent him a questionnaire. Based on Eldridge’s answers to the questionnaire and reports from Eldridge’s doctor and a psychiatric consultant, the state agency informed Eldridge that he was no longer eligible for benefits. Eldridge disputed this decision in writing, but the state agency terminated his benefits. The Social Security Administration (SSA) accepted this determination and advised Eldridge that his benefits would terminate after that month. The notification informed Eldridge that he had the right to seek reconsideration by the state agency within six months. Eldridge did not request reconsideration, but filed a lawsuit challenging the constitutionality of the administrative procedures used to determine whether a Social Security recipient has a continuing disability.
ii. Rule: The administrative procedure behind Social Security Benefits does not require due process. 
c. Other Applications 

i. (Minimal Due Process)– Opportunities to “Consult.”– Even when no full evidentiary hearing is required, courts will sometimes require some opportunity for notice and an opportunity to respond.

1. Before suspension from school

2. May also receive full hearing before permanent deprivations– like permanent loss of child custody. 

ii. Emergency Exceptions– For over a century, however, the court also held that a hearing may be delayed when the rules are specifically tailored to an “emergency.” 

1. Agencies may act without prior due process when action is required to protect the public health or safety 

2. Loan officer who embezzle funds

3. Police officers who smoke pot 

PRE-TRIAL
FORUM SELECTION 
I. GENERAL

A. Personal Jurisdiction: defined by relationship between D and the forum; jurisdiction over a D’s personal rights; based on geographical location

B. Subject Matter Jurisdiction: concerns the type of case that may be brought to federal court; determines whether state or federal court will hear a particular case

· Need BOTH personal and subject matter jurisdiction to proceed with the case in a court

II. PERSONAL JURISDICTION 

a. General: A Court must have power over the parties to the cases to enter orders that bind parities. Without that power, the judgments would lack due process, making it a jxd without full faith and credit AKA void. 

b. LONG ARM STATUTES 

i. General: State statutes that authorize personal jxd over nonresidents who engage in some activity in the state or cause some action to occur within the state. 
1. In some states (like CA) long-arm statutes authorize jxd to the extent permissible under the Due Process Clause/ Constitution. 
2. Other states list out specific activities that long-arm statutes will confer jxd over. 

ii. Every State is different 

1. CA: Statute extends to all constitutionally permitted cases so, long-arm statute req. can be skipped. 

iii. Exam Note: Read statute carefully if it’s a laundry list type. (Omission vs. Intentional are very different)

iv. Gibbons v. Brown
1. Facts: Gibbons (defendant), a Texas resident, and the Browns, Florida residents, were driving in Montreal, Canada. Gibbons was giving Mr. Brown directions, but she gave Brown wrong directions and Brown collided head-on with an oncoming vehicle on a one-way street. In 1995 Gibbons sued Mr. Brown in Florida for injuries she sustained, and Ms. Brown (plaintiff) 2 years later sued Gibbons in Florida for injuries she alleged were caused by Gibbons’ faulty directions. Note: Ms. Brown was not a party to the action in the previous action. Court held that there weren’t enough facts to show substantial activity by ∆. (her 1 prior court hearing wasn’t enough) 
2. Florida Statute: ∆ must be engaged in substantial and not isolated activity within the state. 
3. Main Take Away: 1 prior proceeding 2 years prior wasn’t substantial activity for Florida & a current ∆’s prior decision to bring a suit in Florida shouldn’t be construed as consent for an indefinite period. They are able to challenge at a later, if they choose to.

c. CONSENT- BASED JURISDICTION 

i. General: Personal Jxd can be established by a party’s consent. Can use this as a basis for suing someone even if the lawsuit has no contacts with that forum state. 
1. Implied Consent– ∆ may have deemed to have consented through conduct. (Ex: living in a community, conducting business and otherwise taking advantage of its laws.) 
2. Express Consent– Signing a contact
a. A ∆ may agree in advance by contract to submit to the jxd of the court if the lawsuit is brought by the ∏. This contractual consent is not effective if the court determines that the contract was done by fraud or unfairness. 
i. NOTE: Consent can also be given when a person/ corp. authorizes an agent to accept service of process. (POSSIBLY)
3. Voluntary appearance– Waiver by litigating without objection 
a. Exception: No voluntary appearance if you are appearing to challenge jxd. 
ii. Carnival Cruise Lines, Inc. v. Shute: (Consent through K) 

1. Facts: (plaintiffs/ Resp. here) purchased tickets through a travel agent in Washington state for a cruise operated by Carnival, (defendant). Only after purchasing their tickets from the travel agent did the Shutes receive paper tickets containing a form contract with a forum selection clause requiring all disputes to be brought in Florida. The form contract was comparable to form ticket contracts used by other cruise lines. The face of the ticket warned that passage was subject to acceptance of the terms of the ticket contract and the Shutes admitted having been made aware of the forum selection clause. While on the cruise in international waters, Mrs. Shute fell during a tour of the ship and the Shutes sued Carnival for damages in District Court in Washington. District court approved dismissal from Carnival. 
2. Main Takeaway: A forum selection clause is prima facie valid and enforceable even if the parties did not negotiate the terms of the clause as long as it is fundamentally fair. 
a. Here, Carnival’s headquarters were in Florida
b. Most of the cruises were in Florida
c. They didn’t obtain Respondent’s accession through Fraud or overreaching. 
3. Rule: Forum Selection clause (for their future litigation, if any) is fair so long as it is not the result of fraud or overreaching, and as long as the selection forum is not unreasonable or unjust. 
d. CONTACT TYPE JURISDICTION 

i. Traditional Basis

1. Presence Requirement– ∆s had to be “present” in a state’s territory for a Judgment to personally bind them.  

a. Service of Process while voluntarily present within the forum (presence in the forum) 

b. Domicile in the forum 

c. Consent– Ex: litigating the case

d. Service of agent in forum (questioned by some Jxd) 
2. Pennoyer v. Neff (not assigned): Traditional Bases of Jxd
a. Quick Facts: An attorney did some work for Neff in Oregon who failed to pay for his services. The attorney brought a case in Oregon, although Neff lived in CA but couldn’t find him, so he served him by a Newspaper posting. Attorney got jxd against Neff by default and used jxd to take his Oregon prop as payment. Attorney sold prop to Pennoyer but Neff sued Pennoyer for the return of his property. 
b. Main Takeaway: Court determined that states have exclusive jxd and sovereignty over persons and property within that territory. & can’t exercise jxd over persons & prop outside the territory. If so: “Proceedings in a court of justice to determine the personal rights and obligations of parties over whom that court has no [personal] jurisdiction do not constitute due process of law.” (a state court asserts personal jxd improperly= constitutional violation) 
i. Essentially, the jxd by Neff’s attorney should have been void and unenforceable, so Pennoyer wasn’t able to legally buy the land from attorney. 
ii. Although property was in Oregon, the property wasn’t an outset issue in the legal claim. Irrelevant to the issue, thus no power over it. 
c. NOTE: This became problematic when technology allowed us to operate businesses remotely and across all states. Some examples: 

i. Corporation & other entities, where “presence” is a legal fiction, Intangible Injuries, Cross-border transactions, and technology. 

ii. Modern Basis

1. New Test: “Presence” to “Contacts and Fairness” 
2. General: Due process requirements are satisfied if the nonresident ∆ has sufficient minimum contacts with the forum state such that the maintenance of the action does not offend traditional notions of fair play and substantial justice. 

a. International Shoe Co. v. Washington 

i. Facts: ∆ attempted to sue ∏ for their failure pay for their state’s unemployment fund. ∏ was a Delaware company & and principal place of business being in Missouri. But they employed 13 salesmen in Washington, rented spaces for showrooms, sales occurred in WA, lawsuit arose out of need for WA to fund unemployment insurance for WA residents in case they lose work. (Yes, there’s personal jxd) But P structured their activities in WA so carefully to avoid personal jxd:
1. Didn’t own land in the state BUT did rent out space to display samples 

2. Employees were paid by commission 

3. WA employees only got one show, so they couldn’t actually directly sell anything 

ii. Main Takeaway: If they are not present within the territory, Due Process only requires that they “have certain minimum contacts with [the forum] such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” 
1. International Shoe engaged/ “solicitation plus other activities”

2. P “received the benefits and protection of the laws of [WA], including the right to resort to the courts for the enforcement of its rights.” 
3. What minimum contacts are enough? 

a. General Jurisdiction (all-purpose jurisdiction)– Requires that a defendant be domiciled in the state or have continuous and systematic contact with the forum state that it’s like they are at home. NOTE: General jxd confers Personal jxd even when the cause of action has no relationship with the ∆’s contacts with the state. 
i. Persons: Domiciled 
ii. Businesses: Incorporated, Head Quarters/ Principal Place of Business
iii. Continuous & Systematic Contact it’s like they’re at home. (ex: Tesla) 

4. CONTINUOUS & SYSTAMATIC CONTACTS IT’S LIKE THEY’RE HOME

a. Rationale behind modern rule: 

i. State sovereignty: states have an interest in regulating citizens in their own territory 

ii. Certainty: Place has benefit of being “unique” and “ascertainable.” Out of State Ds can “structure their primary conduct” knowing where they will be sued. 
iii. Fairness: Fair to hold ∆s responsible, even for conduct that had nothing to do with state, because it is in a limited number of places where companies expect it. It is less fair when rooted in test that is “unnecessarily grasping.” 

b. Perkins v. Benguet Mining (1952) 

i. Facts: π sues Δ in Ohio over events in Philippines. Δ is Philippines mining corporation, but virtually all of its business activities had been conducted from nominally temporary Ohio offices ever since Japan invaded the Philippines during WWII. Suit not related to Δ’s Ohio contacts. 
ii. Main Take Away: Yes, Ohio may assert general PJ over Δ. Δ carried out a “continuous and systematic” amount of its general business in Ohio. 

iii. NOTE: Old Standard. Courts have moved to include continuous & systematic like you’re at home. (New Standard) 

c. Goodyear Dunlop Tires v. Brown (not enough to be “home”) 

i. Facts: Two 13-year-old boys from North Carolina were killed in a bus accident outside Paris. The boys’ parents (plaintiffs) filed a wrongful-death suit in North Carolina state court against Goodyear USA, an Ohio corporation, and three of its subsidiaries organized and operating exclusively in Turkey, France, and Luxembourg (subsidiaries) (defendants). The parents alleged that a defective tire manufactured in Goodyear’s Turkey plant was the cause of the accident. Although Goodyear USA regularly conducted business in North Carolina and agreed to submit to the court’s jurisdiction, its subsidiaries did not. The subsidiaries argued that the state court lacked jurisdiction over them.
ii. Rule: A state court may not exercise general jurisdiction over a foreign subsidiary of a United States-based corporation unless it engages in such continuous and systematic activities as to render it essentially at home in the forum state.
iii. Main Takeaway: “Stream of commerce” does not justify the exercise of general jurisdiction over a Def. Merely placing a product into the stream of commerce in a state is not enough for continuous, systematic business contact with the state sufficient to warrant the exercise of general jurisdiction over them. This case mentioned that the systematic contacts have to be as if Def. is at home. 
d. Daimler AG v. Bauman (not enough to be “at home’) 

i. Facts: Bauman (plaintiffs), residents of Argentina, brought suit against Daimler (defendant) in the United States District Court for the Northern District of California. The plaintiffs alleged that Mercedes-Benz Argentina (MBA), a Daimler subsidiary, collaborated with Argentinian forces to kidnap, torture, and kill MBA workers during an Argentinian war. These workers were the plaintiffs or persons closely related to the plaintiffs. Daimler was a German company. MBA’s alleged actions took part solely outside of the United States. The plaintiffs based their claim of the district court’s jurisdiction on Daimler’s subsidiary, Mercedes-Benz USA, LLC (MBUSA), which was incorporated in Delaware and had its principal place of business in New Jersey. MBUSA distributed Daimler cars to all 50 states and had various facilities and offices in California. 
ii. Rule: A court can assert general jurisdiction over a corporation if the corporation’s affiliations with the forum state are so continuous and systematic as to render the corporation at home in the state. (where the business is incorporated or where they maintain their principal place of business) 
iii. Main Takeaway: Daimler’s affiliations with California are not so substantial that they justify this suit being heard there. Daimler and MBUSA are incorporated and have their principal places of business outside of California. Although MBUSA distributes cars to and maintains offices in California, MBUSA distributes cars to every state. If the Court were to grant the district court general jurisdiction based on that affiliation, this suit could also theoretically grant general jurisdiction to all states.
1. General jurisdiction is all purpose jxd, so this would allow people to bring any type of suit to that jxd, even if the claim didn’t relate to the state. 

iii. SPECIFIC (PERSONAL JURISDICTION)– When a cause of action arises out of or closely relates to a defendant’s contact with the forum state that PJ is proper for THIS lawsuit. 
a. Requires a connection between the state; It is satisfied when: 
b. The ∆ Has purposefully availed itself of the benefits of the market in the forum state (i.e. has minimum contacts with the state)
i. Intentional, and unintentional torts (Neg. & Strict Liability) 
ii. The contact must be by ∆’s own volition and not accidental. 
c. The plaintiff claims “arise of or relate” to the defendant’s contacts with the forum state; and
d. It is not otherwise unfair or unreasonable to exert jxd, taking into account the D, P, forum, and other states’ shared interests in relief (Jurisdiction is fair) 
2. [Element #1] DID THE ∆ PURPOSEFULLY AVAIL ITESELF TO THE BENEFITS OF THE MARKET?– A ∆s contacts with the forum states must be purposeful and substantial, such that 1) ∆ avails itself of the privilege of conducting activities within the forum State, this invoking the benefits and protections of its laws and 2) the ∆ should reasonably anticipate (foresee) being taken to court there.  
a. How to meet this prong? 
i. Employment in State– (International Shoe) 

ii. Ongoing Contract for Services– (McGee/ Denkla)

iii. Stream of Commerce into state– (WWV/ Nicastro)

iv. Torts with “Effects” in State– (Calder/Keeton)

v. Website “Interactivity” in state– (Zippo/ Abdouch) 

b. ONGOING CONTRACT FOR SERVICES

c. McGee v. International Life Ins. (Purposeful availment present) 
i. Facts: Plaintiff bought an insurance policy from an Arizona Co. who later sold it to a Texas company. After his death, there were issues that needed to be litigated at which International did not want to abide by a Jx in CA claiming they didn’t have jx over them. 
ii. Main Takeaway Rule: A state court has jurisdiction over an out-of-state company if the company has substantial connections with the state. Substantial b/c this company solicited business from a CA resident. 
iii. Reasoning: Plaintiff signed the K in CA, sent premium payments from CA, and CA had an interest in protecting their residents or “providing an effective means of redress for its residents.” It would disadvantage individuals if they had to follow their insurance company for issues. 

d. Hanson v. Denckla (purposeful availment NOT present) 

i. Facts: Dora Donner, a Pennsylvania resident, established a trust in Delaware with a Delaware bank as trustee. Subsequently Donner moved to Florida, where she died and where her will was then probated. If Florida had jurisdiction, then two daughters received everything and one daughter received nothing. If Florida didn’t have jdx, then 3 daughters split everything equally. 
ii. Main Takeaway: The “unilateral activity” of those who claim some relationship with the trust is not enough “contact.” It is “essential” in each case that there be some act that “purposefully avails” itself of the privilege of conducting activities in the forum, “thus invoking the benefits and protections of its laws.” 
iii. Reasoning: Florida court could not exercise personal jurisdiction over the Delaware trustee. The trustee did nothing to purposefully avail itself of the benefits or protections of Florida’s laws. The trustee had no office in Florida, it transacted no business there, it held no trust assets there, and it solicited no business there. As the trustee did not have substantial contacts with Florida, the Florida court lacks jurisdiction over the Delaware trust.
1. Although the Delaware company sent payments to Donner in FL after she moved, the Bank did not purposefully contact Donner in FL to solicitate business. The payments were unilaterally decided by Donner.  

e. STREAM OF COMMERCE (TWO VIEWS) 

i. Reg. Stream (Awareness)– Placing a product in stream of commerce satisfies jxd if the ∆ is aware the final product is marketed to forum state and lawsuit would be unsurprising. 

1. Ex: Distribution list for a state, marketing studies for a state, profits from a state, internal documents describing markets 

2. Worldwide Volkswagen v. Woodson (U.S. 1980)
a. Facts: Harry and Kay Robinson purchased a car from World-Wide Volkswagen Corp. (World-Wide) in New York while they were still residents of that state. The next year the family left New York to move to Arizona. On the way they were struck by a car in Oklahoma. Mrs. Robinson and her children were severely burned in the car crash. The Robinsons brought a products-liability suit against World-Wide, claiming that the fire was a result of the defective design of the car. World-Wide made a special appearance to the district court, claiming that Oklahoma's exercise of jurisdiction over them violated the company's due process rights. World-Wide, a New York corporation, conducted no business, had no ties, or contacts with the State of Oklahoma. 
b. Rule: Foreseeability alone is not sufficient to authorize a state court’s assertion of personal jurisdiction over a non-resident defendant that has no contacts, ties, or relations with the forum state.
i. Foreseeability that you would get sued there. 

c. Main Takeaway: You have to purposefully put the item in the market yourself & WVW didn’t do that: 
i. They didn’t sell or service cars in Oklahoma 

ii. They didn’t solicit business there or have salespeople in Oklahoma 

iii. They didn’t regularly sell cars there nor seek to server their market

iv. The ONLY tie to Oklahoma was this accident and it was a unilateral activity by P. (like in Hanson)
ii. Stream of commerce (plus)– Must be more than placing product in the stream of commerce, but also some evidence the manufacturer “purposefully directed” item into state. (awareness & action of pushing)

1. Examples of this “push” 
a. Making the product for that specific market, advertising to the market, advice to customers using product 

b. Dedicated distributor or sales force 

c. Influencer campaigns in the market 
2. J. McIntyre Machinery v. Nicastro 

a. Facts: New Jersey resident Robert Nicastro (plaintiff) became seriously injured while using a metal-shearing machine manufactured by J. McIntyre Machinery, Ltd. (J. McIntyre) (defendant). Although the injury occurred in New Jersey, the machine was manufactured in England where J. McIntryre is incorporated. J. McIntyre never marketed its goods in the state nor shipped them there, but:
i. ∆ worked closely with American distributor (independent co) from Ohio to promote products & sell/ distribute.
ii. It marketed at largest U.S. scrap metal conventions 
iii. Agents met with P’s employer at a LV trade show who sold him the product 
b. Holding: Courts did not find this to be purposeful availment. 

i. Main Take Away: it is the defendant’s actions, not expectations, that allow a State’s courts to exercise jurisdiction over the defendant.
ii. ∆ did not target NJ, specifically. It might of predicted it would (from their trade shows), but this wasn’t enough. 

f. TORTS WITH “EFFECTS” IN A STATE

i. Keeton v. Hustler 

1. Facts: The magazine made defamatory statements against ∏. ∆ sold 10,000 magazines in NH. Defamatory publications still reached NH, harming not just the plaintiff but NH residents exposed to lies. 

2. Main Takeaway: 1) Personal Jxd is the defendant’s connection to the litigation and the forum, not plaintiffs. 2) Doesn’t matter that ∏ is trying to take advantage of NH laws. The question of personal jxd is determined first and arguments that will be discussed come later and may not even apply so, personal jxd needs to be determined independently from the potential arguments. 
ii. Calder Effects Test: Looks at the effects all the alleged tortious conduct. 

1. A ∆’s tortious acts can serve as a source of personal jxd on where the ∏ makes a prima facie showing that ∆’s acts 1) were intentional 2) were uniquely or expressly aimed at the forum state, and 3) caused harm in the forum state, in which the ∆ knew it was likely to be suffered.  
a. Online activity included as well

2. Very important bc this emphasized that contact need not to only be established by ∆ actually being in the forum/ going to the forum but also by also causing an INTENTIONAL effect to the forum. 
g. WEBSITE “INTERACTIVITY” IN STATE

i. Rule: Merely having a website does not subject a ∆ to process everywhere that the site can be viewed. (too passive) 

ii. Sliding Scale (Zippo) Approach: Jurisdiction over a nonresident’s website is based on the degree of interactivity and commercial nature of the exchange of information between the website and the forum. 

1. Active Website: ∆ engages in actives such as transmitting files to the forum state over the Internet or entering contracts with residents of the forum. 

2. Passive: ∆ has simply posted information 
a. Even though people from other states may have gained access to the info, it’s not grounds to insert personal jxd. 
b. Ex: A nightclub in Missouri who puts a website online advertising an event but tells people to call their Missouri nightclub to purchase tickets. (no personal jxd) 
3. Interactive: ∆ can send or receive information. The middle ground and sometimes difficult to determine personal jxd. It depends on the level of interactivity and “the commercial nature of the exchange of information.” Ex. of what would be personal jxd: 

a. Using the website to assist in conducting direct business transactions with the forum state 

b. Being able to purchase on the website 

c. Encouraging persons in the forum to use the site 
4. Zippo Case (not assigned): A nonresident corporation that sold cigarette lighters and had over 3,000 Pennsylvania residents subscribing to their website. Court found this was enough due to the interactivity and that the case of infringement was related to the business contacts w/ customers with Pennsylvania.  

iii. Abdouch v. Lopez
1. Facts: ∏ had a book signed by Pres. Kennedy. Book was stolen and later sold by ∆ who used it to advertise their books on their website. Only 2 of their 1000 subscribers were from Nebraska, ∆ was not registered in Nebraska, ∆ made 3.9 million in sale and only $615 came from Nebraska sales. 
2. Take Away: Did not satisfy the personal jxd through either the sliding scale approach nor the Calder’s Effects approach.

a. Why not through Sliding Scale?

i. The website interaction with Nebraska was minimal. It was interactive and allowed customers to browse and purchase books but that was it. No evidence was presented that showed that the website was directed toward Nebraska. 2 sales, or $614 out of $3.9 million in total sales. 
b. Why not though Calder’s Effect? 

i. No evidence showed that ∆ made any intentional tortious acts to the forum state such advertisement. ∆ believed ∏ was dead and not in search for the book. 
h. [Element #2] ARISE OF OR RELATE TO THOSE CONTACTS?– Does the lawsuit relate to that contact with the state? 
i. Causation/ But-For: ∆’s forum contacts in some way caused ∏’s injury. 

ii. Evidence: ∆’s forum contacts are at least evidence of one or more elements of the claim. 

iii. EXAM TIP: Think of some argument that explains how the lawsuit is linked to the ∆’s contact with the forum. 

iv. COMMON EXAMPLES:
1. Lead the ∏ to buy a car that caused an accident there

2. Lead ∏ to believe ∆’s product was safe or illustrate a misleading marketing campaign?

3. Encourage ∏ to form a business or enter into a K there? 

i. [Element #3] REASONABLENESS/ FAIRNESS 
i. Once minimum contacts are established, a court must still examine the facts to determine if maintenance of the action would “offend traditional notions of fair play and substantial justice.” International Shoe Court consider the following factors: 
1. Private Factors:

2. Burden on ∆
a. Can’t just be inconvenient for the P but must be unconstitutionally unfair 

b. That it is “gravely inconvenient” that it puts P at a “severe disadvantage” in the litigation. 
3. ∏’s interest in access to local court 
a. Can argue that it supports fairness of jurisdiction

b. Especially if the state has legislation concerning the particulate type of dispute. (McGee had just passed legislation re regulating the insurance industry)
ii. Public Factors: 

1. Forum state’s interest in adjudicating the case

2. The ∆’s states shared or conflicting interest in furthering its own policies
a. Can use Keeton and how the court a shared interstate interest bc the defamation information had also affected their state residents. 
3. Judicial efficiency across jurisdictions 
e. Breakdown for Analysis:
i. Step 1: Does the state forum’s law (“long-arm statue”) assert personal jxd over the ∆?

1. No– forum does not purport to assert personal jxd (case dismissed) 

2. Yes– continue to step 2 

ii. Step 2: Does the forum’s assertion of personal jxd in this case satisfy the constitution’s due process clause? 

1. No– PJ is unconstitutional (case dismissed) 

2. Yes– PJ I constitutional 

Determining Constitutional Due Process

i. Step 1: Is there a traditional basis for personal jxd over the ∆ (consent, service in state, service on a domiciliaries or their agents?)

3. Yes– PJ exists
a. Concerns/ litigation with a Person/ Corporation? 

i. Discuss how it meets the old/ traditional basis under Pennoyer. 

ii. Then how International Shoe has affected the traditional basis. 

4. No– Continue to Step 2 
ii. Step 2: Is there general jxd over the ∆? 

5. Yes– PJ exists 

6. No– Continue to Step 3 
iii. Step 3: Is there consent over Jxd? 

1. Yes–PJ exists

a. Reminder on Ks with consent. Not all will be valid. They will be reviewed for “fundamental fairness” to ensure no fraud or bad faith. 

2. No–Continue to Step 4
iii. Step 4: Is there specific jxd over the ∆? (Are there minimum contacts, that arise out of or relate to the lawsuit, consistent w/ fairness and substantial justice?)

3. Yes– PJ exists 

4. No– PJ does not exist. 

Determining Specific Jurisdiction 

iv. Step 1: Is there purposeful availment present? 

1. Products– Is there stream of commerce or stream of commerce plus? (discuss both)

2. Intentional/ Non-intentional Torts– Was there conduct that occurred there? Car accident? Or cause harm to someone in that state?
v. Step 2: Did the claim arise out of conduct related to the state?
vi. Step 3: Is it reasonable to sue there? 

1. Look at private and public factors
II. VENUE – U.S.C. § 1391 (Which court can you sue) 
a. General: Venue concerns which court having PJ and SMJ is the proper court for hearing the matter. 

i. Each state has at least one federal judicial district, with a few states having as many as four. 

ii. Intended to ensure the parties a fair and convenient forum for litigating their dispute. 

iii. Note: there can be multiple places that “give rise” to the claim. 

b. Rule: 

i. Where parties live: § 1391 (b)(1)– Venue is proper in any district in which all the defendants reside, and all the defendants reside in different districts of the forum state, then venue is proper in any district in which a defendant resides. 
1. Ordinary People including aliens lawfully admitted for permanent residence: Where they’re domiciled (SMJ Citizenship) § 1391 (c)(1)
2. Corporations: ∏s– Principal place of business; ∆s–where you can assert PJ § 1391 (c)(2)
a. States with multiple districts: § 1391(d) In a state that contains multiple judicial districts and in which a ∆ corporation is subject to personal jxd at the time the action is commences, the corp “shall be deemed to reside in any district in that state within its contacts would be sufficient to subject it to personal jxd if that district were a separate State” If there is no such district, then the corp is deemed to reside in the district w/ which it has the most significant contacts. 
i. In other words: Treat each district as their own state and do the PJ analysis to see which district has the most contact with the corp would be the proper venue. 

ii. Exception: MOST states say that if you’re incorporated in a state, any jxd is proper but SOME states say that it depends where you file your incorporation papers. 

ii. Substantial Part of the events: §1391 (b)(2)– A judicial district in which a “substantial part of the events or omissions” on which the claim is based occurred/ gave rise, or where a “substantial part of the property” that is the subject of the action is located. 

1. Note: Does not need to be the “most substantial” just a substantial part of the events. 
iii. Catch-all Provision: §1391 (b)(3)– If there is no judicial district in the U.S. which the action may be brought, then the “fall back” alternative is that venue is proper in a judicial district in which any ∆ is subject to PJ with respect to such action. (can only be used if (b)(1) & (b)(2) can’t be used). 
c. Objection for Improper Venue

i. May be waived by parties and is automatically waived if not asserted in a timely manner by a ∆

1. Can be raised in a pre-answer motion under 12(b)(3); or

2. In the first responsive pleading
ii. Why object? Why care about the venue? 

1. Exhaust ∏’s financial resources in bringing this motion and hope that it ends the case entirely

2. Dismissing the case close to SOL can end the case entirely

3. Can also matter if ∏ is looking for a more sympathetic jury pool or they’re looking for a place closer to home. 
d. Transfer of Venue–  28 U.S.C. § 1404
i. General: For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented. 28 U.S.C. § 1404
1. Can be requested by P/ ∆ or even by the court’s own initiative 

2. It is available only when the jxd and venue of the court considering the issue are proper. 
3. All parties must consent to the transfer.
ii. When Is this Used? 

1. Can transfer between state courts that are within the same court system. 

a. State Court Ex: State court in Birmingham, Alabama can transfer to state court in Mobile, Alabama. 

i. But CAN’T transfer from Alabama to Missouri b/c they’re in a different court system. 

b. Federal Court: In the federal system, cases can be transferred from one federal system to another without worrying the crossing of state lines. 

2. Transferor court makes the decision and the transferee court must accept them. (no decision in the matter) 

3. Note: Courts are less likely to transfer after the court has expended resources and time in the matter. 

iii. Thompson v. Greyhound Lines, Inc. 

1. Facts: Plaintiff who resided and purchased bus ticket from Mississippi attempted to take a bus ride to Tunica, Miss. ∏ transferred busses in Mobile, Alabama at which ∆s (Greyhound– TX) (Colonial Trailways– AL) and (Reeves–FL) informed him that he was would need to transfer busses (again) at the Jackson, FL stop to continue his route and ∆ would then return to Mobile. ∏ napped too long and missed the transfer. He sued the bus driver and the companies in Southern District of Alabama.  

2. Importance of Case: Invalid venue b/c (b)(1) and (b)(2) were not met. Therefore, (b)(3) transferred cased to Southern Mississippi district b/c personal jxd would be appropriate there. 

a. (b)(1)– ∆ was a resident Florida not Alabama.

b. (b)(2)– Nothing substantial occurred in Mobile, Alabama other than ∏’s first bus transfer (which lasted approx. 30 mins). 

c. (b)(3)​–transferred case to Southern Mississippi b/c that’s where ∏ bought his bus ticket, bus driving him there (and not waking him up), Colonial Trailways’ operation there; 
iv. Venue Approach Breakdown
1. Is venue appropriate in the original district where the lawsuit was filed? 

a. Appropriate in any judicial district in which the ∆ resides if all defendants reside in the state where the district is located 

i. A person resides where he is domiciled 

ii. A business’s residency requires a personal jxd analysis 

b. A substantial part of the events or omissions occurred in that district, or the property is located in that district 

c. If neither the above apply, venue is proper in a judicial district where any ∆ is subject to personal jxd 

2. Should the case be transferred to the new venue? 

a. Is venue appropriate in the new district? 

b. Is there personal jxd? 

c. Is there SMJ?

3. Is transfer to the new venue in the interest of justice?

a. Is it convenient in another country or state? Then, refer to forum non conviens below.  
e. FORUM NON CONVIENS– (Means that it’s an inconvenient forum)
i. General: Allows a court to dismiss an action – even if personal jurisdiction and venue are otherwise proper– if the court finds that the forum would be too inconvenient for parties and witnesses, and that another, more convenient venue is available. 
1. Why is this used?: b/c you can’t transfer state claims between states or between a state claim/ federal claim and another country. So, essentially you are asking for this dismissal so that it can be filed somewhere else that is more convenient. 
2. When can this be used? 

a. When parties want to move their U.S. State court case into a different state court.

b. When parties want to move their case into a different country. 
ii. Factors to determine whether there is Forum non conveniens: 
1. Threshold Inquiry 

a. Presumption in favor of the Plaintiff’s choice of forum. However, foreign plaintiffs receive less deference.

b. Is other Forum “Adequate”? Courts required an adequate available alternative forum. This is generally met when the defendant can be served with process and subject to jurisdiction somewhere else. (Often, the ∆ will promise not to contest jurisdiction elsewhere or SOL just to bolster their FNC motion) 

2. Private Interests Factors

a. Access to Proof: Relative ease of access to sources of proof

b. Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of will witnesses 

c. Possibility of view of premises, if view would be appropriate to the action 

d. All other practical problems that make trial of a case easy, expeditious, and inexpensive; Including joining parities, translating documents, enforcing judgment. 
e. Worse law irrelevant unless so inadequate not remedy at all
3. Public Interests Factors

a. Impact on Judicial Resources–Administrative difficulties flowing from court congestion 

b. Unfamiliar Law- The local interest in having localized controversies decided at home 

c. US Interest in Litigation Here? – The interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action

d. Foreign Interest in Litigation There? – The avoidance of unnecessary problems in conflict of laws, or in the application of foreign law 

e. And the unfairness of burdening citizens in an unrelated forum with jury duty 
iii. Forum Non Conveniens are Often Conditional 
1. Usually a court will grant the dismissal upon the condition that the defendant’s waiving certain defenses or agreeing to certain things. For ex. in Piper,

a. ∆ in Piper stipulated that they would stipulate to the personal jxd in Scotland 

b. Agreed to waive SOL defense in the action 

c. Allowed the P to undertake American-style discovery even though these measures weren’t allowed in Scotland. 

iv. Piper Aircraft v. Reyno
1. Facts: In 1976, a small commercial aircraft crashed in Scotland, killing the pilot and five passengers. The deceased were all Scottish citizens and residents. The plane was manufactured in Pennsylvania by Piper Aircraft Co. (∆), and the propellers were manufactured in Ohio by Hartzell Propeller, Inc. (∆). Gaynell Reyno (plaintiff), the administratrix of the passengers' estates, filed wrongful-death actions against Piper and Hartzell in California state court, alleging negligence and strict liability. Reyno admitted to filing the action in the United States because its laws were more favorable to her case than those of Scotland. 
a. Piper and Hartzell (1) removed to federal district court in California and then (2) sought a transfer to the Middle District of Pennsylvania (where Piper manufactures its airplanes). The California district court granted the motions. 
b. After both cases were moved to federal district court in Pennsylvania, Piper and Hartzell sought to dismiss the case on grounds of forum non conveniens. The Pennsylvania district court granted the motions, citing the discretion courts have to dismiss a case if an alternative forum has jurisdiction to hear the case and if trial in the chosen forum would be burdensome to the defendant. 
c. The United States Court of Appeals for the Third Circuit reversed on the ground that dismissal for forum non conveniens is not appropriate if the law of the alternative forum is less favorable to the plaintiff. 
d. The United States Supreme reversed it to the district’s decision and sent the case to Scotland. 
i. Private Factors: The plane crash occurred in Scotland, so evidence of the site was over there. Owner, operator, and estate of the pilot were in Scotland, but had no jxd in the U.S., permitting the case to go forward would be inefficient/ “piecemeal.” 

ii. Public Factors: Burden to Penn. Community to be a jury for a case that was so far removed from the state. Requiring Penn. Court to apply different choice of law that would be an inconvenience to judicial resources. 

1. CA Law to Piper and Penn & Scottish law to Hartzell (manufacturer of propellers)  

2. Importance of Case:  ∏ may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum. (not dispositive) But, unfavorable change in applicable law may be given more weight “if the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all.” 
3. Main Takeaway: If we allowed for “favorable law” to be a factor in prevents transfers-based Forum non conviniens, the rule would be useless b/c everyone would try their case at the location that was more advantageous for them.

v. Forum Non Conveniens Breakdown

1. Is the plaintiff’s choice of forum entitled to more or less deference than the Scottish plaintiff’s choice in Piper? Note– Immigrant plaintiffs get less deference 

2. Are the foreign courts a viable “alternative forum” to hear the case, like the Scottish courts were in piper? (assurance that ∆ can have due process) 
3. Do the private and public interest factors in Piper– including proof, getting relevant witnesses and parties, and each court’s interests in resolving the dispute– make the foreign or domestic forum a better place to litigate? 

III. SUBJECT MATTER JURISDICTION– “Type of Case” (28 U.S.C. § 1331) 

a. General: Subject matter jurisdiction refers to a court’s competence to hear and determine cases of the general class and subject to which proceedings in question belong. 

i. Note: SMJ can NEVER be waived 
b. Limited vs. General SMJ

i. Limited SMJ may only hear cases involving particular topics. 

ii. General SMJ may hear any cases not exclusively assigned to a specialized court.

1. Does not exist in federal system.  

iii. Exclusive vs. Concurrent SMJ

1. Exclusive Federal: Congress authorizes suits that MAY only proceed in federal court. (Antitrust, Bankruptcy, Copyright, Patent)

2. Exclusive State– Congress does not authorize suits in federal court. (suits w/o federal questions & are not diverse, Divorce/ Wills/ Probate)

3. Concurrent– Congress authorizes suits in federal court, but allows them in state court. 

c. Why have/ use national courts?

i. Interstate issues

ii. Important rights which should not vary based on location 

iii. Neutral forum for outsiders– State judges are elected so they can be politically motivated in their decisions.

iv. Uniform Development of National Questions 

v. Expertise 

vi. Materially Significant 

d. FEDERAL DISTRICT COURT– They can only hear: 
i. Federal Question – 28 U.S.C. § 1331 
1. Defined under Article III Section 2 of the Constitution, and

a. Lists 9 categories: (1) Constitution, Laws, and treaties, (2) citizens of different states, (3) between state, foreign states, etc., (4) ambassadors, etc., (5) Maritime, etc. (6) US is a party, (7) between 2+ states, (8) between a state and citizens of another state, (limited by 11th amendment) (9) lands under grands from different states. 
2. NOW codified in 28 U.S.C. § 1331 which states, “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, and treaties of the U.S.”

a. Or (in rare cases) a federal “ingredient” to a state claim a) necessarily raises a federal issue, b) that is substantial, and c) a federal court can hear without upsetting Congressionally approved balance between federal and state courts. 
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“Welfare provides the means to
obtain essential food, clothing,
housing, and medical care...His
need to concentrate upon finding
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in turn, adversely affects his
ability to seek redress.”
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benefits turn upon “routine,
standard, and unbiased medical
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“The most visible burden would
be the incremental cost resulting
from the increased number of
hearings and the expense of
providing benefits to ineligible
recipients pending decision.”
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Waterstone's ability to eat (well, a
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But it does compromise other
valuable rights: travel, see kids,
work, and arguably, his good

name.

An internally, secure process exists to
vet names at multiple stages at the
FBI and DHS. But unlike Goldberg ot
Mathews, almost no process exists to
consult, obtain info, submit evidence
or get an explanation.

A big gov't interest in fighting
terrorism and classified information.
But bad data also undermines
security and DHS can supply
unclassified summaries or give info
to counsel with security clearances.





3. The “Well- Pleaded” Complaint Rule
a. Rule: A claim arises under federal law only if the federal question would appear in a “well-pleaded” complaint. The court can only consider the elements of Plaintiff’s claim, not anticipated defenses or answers and counterclaims. 

i. Describes a claim where the plaintiff’s entitlement to relief is created by federal law.  

ii. Consider only elements of the claim, not the anticipated defenses that can potentially be a federal issue. (Louisville v. Mottley) 

iii. Do not consider answers and counterclaims. 

iv. Only focusses on the info re the claim and ignores the discussion beyond the claim.
b. Exception: If the well-pleaded complaint raises a federal issue and meets the requirements above (see federal rule), then the ∆ may remove to federal court bc there’s a “federal ingredient” to the state claim.  

i. Bringing a state tort suit that alleges some violated a federal statute or regulation isn’t usually enough because state courts hear state law tort causes all the time, the lawsuit won’t make it harder for federal agents to enforce federal law, and there’s eventually Supreme Court review of state courts anyways. (Merill Dow) 
ii. But a state lawsuit that requires the federal gov’t to do its job differently– think an IRS foreclosure sale–can. (Grable)

c. Louisville & Nashville Railroad v. Mottley 

i. Facts: In 1871, the Mottleys (plaintiffs) were injured in a railway accident. ∆ settled the Mottleys’ claims with a lifetime pass for free transportation on its line. In 1906, Congress passed an act forbidding passes granting free transportation. In 1907, the railroad refused to renew the ∏’s passes. The Mottleys brought suit in federal district court, seeking 1) specific performance of their settlement agreement with the railroad 2) that the act did not apply to their free pass and that, 3) if the law is construed as prohibiting such passes, it deprives them of their property in violation of the Fifth Amendment. ∆ appealed to the SC. Remanded to FC for dismissal bc the Federal Court did not have jxd over the claim. (only issues were K matters & those were state issues) 
ii. Rule: For a suit to arise under the Constitution and laws of the United States, giving a federal court jurisdiction to hear the case, a plaintiff must allege a cause of action based upon those laws or that Constitution.
iii. Main Takeaway: It is not sufficient that the plaintiff anticipates that the defendant will raise a federal statute in defense. Instead, the plaintiff's "well pleaded complaint" must state that the defendant directly violated some provision of the Constitution, laws or treaties of the United States. 
1. Does this in order to avoid federal courts from litigating cases that may not even have federal questions. 
4. NOTE: No amount in controversy or diversity requirement needed for Federal Jurisdiction. 
ii. Diversity Jurisdiction– 28 U.S.C. § 1332
1. Federal courts have diversity jurisdiction over civil actions if:

a. There is complete diversity of citizenship. The parties to an action are: 

i. Citizens of different states; § 1332(a)(1)
ii. Citizens of a state and citizens or subjects of a foreign state; § 1332(a)(2)
1. Except for “Aliens” who are lawfully permitted as permanent residents of the U.S. & are being sued in the same state as P. 

a. Ex: Zimmerman can’t sue Prince Harry b/c he is a permanent resident of the U.S. and he is domiciled in CA. 

b. Ex: But Brad Pitt (LA) can sue a Loyola Law student in a student visa. 

2. When you have two foreign citizens on each side, you need to have at least one citizen on each side as well otherwise no diversity. 
iii. Citizens of different states and citizens or subjects of a foreign state or additional parties; or § 1332(a)(3)
iv. A foreign state as plaintiff and citizens of a state or different states; § 1332(a)(4) 
b. The claim must be MORE than $75,000
c. Note: Non-Permissable Party Combinations under Diversity: (If any of these combinations fall under FQJ, then permissible)
i. Alien v. Alien
ii. State Citizen v. Permanent Resident Alien from Same state
iii. Alien v. Permanent Resident of a U.S. state 
2. Judicially- created exceptions to § 1332(a) 
a. The Supreme Court has held that the existing diversity statute does not authorize federal court SMJ over the following types of suits – EVEN IF– the parties are completely diverse and the amount in controversy is met. 

i. Domestic Relations– Divorce, alimony, custody disputes

ii. Probate– Will or administration of an estate 

3. ELEMENT 1: DIVERSITY
a. With a few exceptions, parties must be “completely diverse.”

i. MINIMAL: Class Action Exception § 1332(d)– Any (one) member of the ∏ class is a citizen of a state different from any ∆ + over $5,000,000 in controversy (WILL NOT BE TESTED) 

ii. COMPLETE: General Statute § 1332(a)(1)– No ∏ is a citizen of the same state as any ∆ + over $75K in controversy. 

1. Ex: ∏ (CA) v. ∆ (Nevada) & ∆ (Kentucky) 

2. Ex: ∏ (CA) v. ∆ (Nevada) & ∆ (Nevada) 

iii. NOTE: States are not considered citizens BUT cities are. 

b. CITIZENSHIP 

i. Natural Persons: To be a “citizen of a U.S. State” under § 1332, a natural person must be: 

1. A United States citizen who is domiciled in a U.S. State:

a. A natural person has only domicile at a time 

b. Initial U.S. domicile= State where born or naturalized 

2. Domicile changes upon: (Hawkins) 

a. Physical presence in another jurisdiction [U.S. state or foreign]; plus intent to remain there indefinitely.
b. Note: Need both elements to establish a domicile change 

i. Ex: Someone going to school in NY but actually lives in CA, cannot state they are domiciled in NY, if she does not intend to stay there indefinitely. 

c. If there is no intent, then look at the place you lived before that state. 
c. Hawkins v. Masters Farms, Inc.​– Domicile Changes & Intent 

i. Facts: Mr. Creal was killed in an automobile accident in Troy, Kansas. Defendant, Masters was driving a pick-up truck and was also involved in the accident. P’s argued that the parties had a complete diversity (parties from diff state) but Def. argued that there wasn’t b/c they were both residents of Kansas. At the time of his death, Mr. Creal had lived with wife, Mrs. Creal in Troy, Kansas for about 5 months. After marriage, Mr. Creal took furniture, clothes, pictures, and photo albums to this new apt
1. Prior to this he was staying in Missouri but spent nights w/ Mrs. Creal prior to marriage + still had connections to Missouri.  (Bought a new truck and listed Missouri address in the title + Applied for auto insurance using that address + Renewed his Missouri license for another 3 years + Applied for a loan to purchase said truck+ Received mail and paycheck stubs to Missouri address+ Stopped to visit every week)  
ii. Issue: Whether a person who lives in Kansas who still maintains connections in Missouri makes him a resident of Kansas.
iii. Holding/ Reasoning: Def’s motion to dismiss granted. There is no diversity issue b/c Mr. Creal was domiciled in Kansas which made him a resident of Kansas. A few connections to Missouri are not sufficient to overcome the evidence that showed his intent to stay in Kansas at the time of his death. P failed to carry the burden of showing that complete diversity exists among the parties. 
iv. Main Take away: Your intention of where you hope to live is essential when looking to determine domicile changes. 
d. Redner v. Sanders​– U.S. Citizens in foreign Country 
i. Facts: Redner (plaintiff) was a citizen of the United States residing in France but was not a French citizen. Sanders (defendant) was a corporation with its principal place of business in New York and 2 other ∆s were from NY. Redner asserted diversity jurisdiction, alleging that he was a resident of France and had sufficient contacts with CA such as had a driver’s license, license to practice law, and owned a business located in California.
1. NOTE: ∏ didn’t even originally argue that he was a CA citizen b/c he assumed § 1332(a) would be enough. 
ii. Holding: ∏ claim failed bc he wasn’t a France citizen, rather just a resident. 

iii. Rule: A district court has jurisdiction where the matter in controversy is between citizens of different states or citizens of a state and citizens or subjects of a foreign state. Redner was not a citizen of France but rather a resident. 
iv. Main Takeaway: U.S. citizens domiciled abroad cannot sue or be sued in federal court under Diversity Jxd. 
v. Corporations 
1. Corporation (Limited Liability) – 28 U.S.C. § 1332 (c)(1) 
a. Corporations shall be deemed to be citizens of every state and foreign state by which it has been incorporated and where it has its principal place of business.
b. Can only have ONE PPB= Nerve Center 
2. Hertz Corp v. Friend–“The Nerve Center Test” 

a. Facts: Friend, an employee with Hertz Corporation (Hertz) (defendant), and a number of other Hertz employees (collectively Plaintiffs) filed a class action suit against their employer alleging that ∆ had failed to conform to California’s wage and hour laws. Hertz alleged that that they and Ps were from different state and should be moved to federal court. (P=CA & ∆= NJ) 
i. Note: Prior to the SC decision, the 9th circuit looked at where the corp. did “substantially more business” than anywhere else. 
b. Holding: The SC held that P and ∆ are both from CA so, they didn’t have diversity jxd. 
c. Main Takeaway: This case established that a corporation’s PPB is where they normally provide their headquarters, provided that the HQ is the “actual center of direction, control and coordination,” or the “nerve center.”

i. Note: Can’t just be where the corp. holds their board meetings.  
vi. Unincorporated Entities – 28 U.S.C. § 1332
1. Partnership, LLC, LLP, Unions, trade organizations and etc. – we look at where everyone is a citizen (we don’t care where they’re headquartered or where they’re incorporated) 
a. **Citizens of any state where their members are located. 

b. National unions who have citizens in every state can never sue or be sued under diversity jxd. 

2. Partnerships are usually associations of two or persons to conduct business for profit. 
e. Evidence of Citizenship/ Establish Domicile Changes 
i. Evidence may be submitted as part of motion to dismiss for lack of SMJ under Rule 12(b)(1)– Evidentiary hearing is possible 

ii. Things that can show citizenship: 

1. How long has the party been in the state, States taxes, where you own property, where you lease, utility bills, licenses (driving & professional), where job is located, bank records, where your family lives, and etc. 

f. Relevant date of citizenship

i. Rule: The requirement of citizenship for SMJ is considered as of the date the complaint is filed. Once established, jxd attaches and remains the same throughout the case, despite subsequent changes to their citizenship. 
1. “Jurisdiction of the Court depends upon the state of things at the time of the action brought, and… it cannot be ousted by subsequent events.” Mollan v. Torrance 

2. AKA where you live & where you intend to live. 

3. Does NOT matter that diversity did not exist when the cause of action arose. 

4. Does NOT matter that diversity no longer exists when the case comes to trial. 

ii. Rule: If there is no diversity at the time of filing, the defect cannot be cured by moving to a different state. But CAN be cured by dismissing the diversity-destroying party, if they are an indispensable party. (Refer to Caterpillar in Removal §) 

4. ELEMENT 2: MONETARY CLAIM
a. Rule: The amount of controversy must exceed the sum or value of $75K, exclusive of interest, costs, and collateral effects of Judgment. 28 U.S.C. 1332. In the case of an injunctive relief, the court determines both the value of the plaintiff’s harm if an injunction is not imposed and the defendant’s cost of complying with the injunction. 

i. Every ∆’s claim must be OVER $75K 
ii. Don’t include any claim interest costs 

b. 28 U.S.C. § 1332(b)–If P ultimately recovers less than $75K, the district court may deny costs to the plaintiff and, in addition, may impose costs on P. 

c. Aggregation Rule & Exception: If the case involved one plaintiff and one ∆, then they P can aggregate as many claims as they need in order to satisfy the amount requirement. The claims can even be completely unrelated. (legally and/or transactional) If there are multiple parties on either side, aggregation of claims are not allowed unless the claims are joint or “common and undivided.” 
i. Single ∏/ Single ∆= Yes (even unrelated claims) 

ii. Single ∏/ Multiple ∆= No (unless “joint liability for single harm”)

iii. Multiple ∏s/ Single ∆= No (unless harm is to a “common, undivided, or joint” interest) 

1. Ex: Parties jointly own a property and ∆ screwed you with the mortgage. 

iv. Multiple ∏s/ Multiple ∆- No

v. Note: Personal injury claims are distinct and separate, not joint. 
iii. Supplemental– 28 U.S.C. § 1367
1. General: District court with jxd over a claim may exercise “supplemental jxd” over additional claims over which the court would not independently have subject matter jxd but that are so related to the original claim that the additional claims form part of the same case or controversy under Article III of the U.S. Constitution. Subject to limitations in (b) and (c) 28 U.S.C § 1367(a)
2. Rule: In judging whether the claims are related, the test is whether they arise out of a “common nucleus of operative fact” such that all claims should be tried together in a single judicial proceeding. 

a. Note: If the additional claim has SMJ on its own, supplemental jxd is not needed. 
b. Federal Question Jurisdiction Cases

i. Additional claims by the same party can be heard by the court if the common-nucleus of operative fact test is met. (Parties do not have to be diverse)
c. Diversity Jurisdiction Cases

i. Must also apply the common nucleus operative of fact test + additional exceptions (see below) 

d. No supplemental jxd without SM jurisdiction over original claim. 
e. United Mine Workers (UMW) v Gibbs (not assigned) 

i. Facts: Involved Claim #1– Federal LMRA & Claim #2– that they interfered with their business (state tort) 

1. ∏ is Gibbs and ∆, Union (citizens of where the members live) 

ii. Rule: The entire action before the court comprises but one constitution “case” [when the state and federal claims] derive from a common nucleus of operative fact.” 

1. As long as there is an “anchor” claim, you can attach other claims that have “shared facts.” 

2. Claims with common nucleus of operative fact, can be from the same “transaction or occurrence,” share facts/ evidence, same case/ controversy, or when one would expect to try the claims together. 

3. Exceptions/ Discretionary Factors: 

a. 28 U.S.C § 1367 (b) [addresses only Plaintiffs] 

i. In actions in which the original jurisdiction of the federal court is based solely on diversity jurisdiction (§ 1332) supplemental jxd is precluded for: 
1. Claims by existing plaintiffs (but not for ∆s) against persons made parties under one of the following: 
a. Rule 14 (impleader)–3rd Party impleading, derivative liability, 
b. Rule 19 (compulsory joinder), 
c. Rule 20 (permissive joinder), or 
d. Rule 24 (intervention) 

2. Claims by persons to be joined as plaintiffs pursuant to Rule 19 and; 

3. Claims by persons who seek to intervene as plaintiffs pursuant to Rule 24, when the exercise of supplemental jxd over such claims would be inconsistent with the requirements for diversity jxd under 28 U.S.C. § 1332. 

ii. ***Exceptions involving joinder of multiple parties where the plaintiff’s original claim relies solely on diversity statute. Does not apply if anchor claim is a federal question. 
iii. What if 3PD files a compulsory counterclaim against P? Then P is able to file compulsory counterclaim back because no longer acting in capacity of a P
b. 28 U.S.C § 1367 (c) “Discretion to decline supplemental SMJ” The district court may decline to exercise supplemental jurisdiction over a claim under subsection (a) if: 

i. (1) the claim raises a novel or complex issue of State law,
1. Factors that we look at: 
a. Does the state law claims seem hard to decide? 

b. Have the courts of State X decided similar cases before? 

c. Is the case law from State X inconsistent or confused? 

d. Is this case distinguishable from prior State X cases?

e. If the case involves a statute, is it new? Unambiguous? Previously interpreted in case law? Modeled on other statue statutes with case law?

f. Would the state be harmed if federal court were to decide this state law question incorrectly?

g. Would this combination of state and federal claims cause confusion for a jury? 
ii. (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

1. Factors to consider: 
a. Number of supplemental claims 

b. Amount of damages associated with each claim 

c. Trial time needed for each claim 

d. Extra discovery would be needed 

e. Logical and factual relationship between the claims

iii. (3) the district court has dismissed all claims over which it has original jurisdiction, or

iv. (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

1. Because declining supplemental SMJ is inefficient, this exception is disfavored
a. The circumstances must be “exceptional”

b. The reasons to decline must be “compelling” 

2. Pfizer/ Allergan Hypo: The indemnification agreement had a forum clause that stated it would be decided in Southern District of NY. Court decided to decline supp jxd, b/c deciding this issue in a state claim would be done a lot faster than having to decide it within the anchor claim that would’ve taken years. 

v. Note: This only dismisses the supplemental claim, not the claims that meet the SMJ requirements (original claims). 
iv. In re Ameriquest Mortgage Co. Mortgage Lending Practices Litigation (yes, there’s nexus & state claims are not complicated)

1. Facts: ∏ alleged that she signed a mortgage with Ameriquest Mortgage Co. (∆) which ordered an appraisal of the home Skanes was to purchase. Skanes alleged that Ameriquest and the appraiser (co-defendant) inflated the value of the home to increase the loan amount and therefore Ameriquest’s profit. In her complaint, Skanes asserted a federal claim under the Truth-in-Lending Act (TILA) and state-law claims for fraud. 
2. Holding: Yes, supplemental jxd our state fraud claims was permissible. 

3. Main Takeaway: Without determination of the fraud issues (Counts II and III) with the appraiser (determining how much her home was TRULY valued at the time of purchase), ∏ would not be able to recover full amount of what she lost in mortgage payments for the over-appraisal issue. 
a. Federal decision cannot be decided with the state claim (intertwined) 

b. B/c one issue cannot be concluded without the other, supplemental jxd was proper here and none of the discretionary factors were used. 

v. Szendrey- Ramos v. First Bancorp (Complex/ Novel State Issue & Predominates Federal Claim)  

1. Facts: ∏ was general counsel for ∆. She received a report from another law firm alleging that bank officials possibly committed ethical and legal violations in accounting for bulk purchases of mortgages from other financial institutions. Her investigation concluded that there had been ethical violations and reported her findings to the bank’s outside counsel, bank officials & the Board of Directors. After the reports, she was fired b/c officials alleged she was partly at fault for these violations. Szendrey-Ramos sued under Title VII of federal employment law and Puerto Rico’s laws and constitution (wrongful discharge, PR Con violations, interference w K, and defamation. 
a. (c)(1)– Presence of novel and complex state issues. Canon 21 was the applicable law which this court did not use. Also, the issue under Canon 21 had yet to be addressed by PR courts. (unaddressed issue/ novel state issue) 

i. District court cannot overreach and make orders on issues for state laws that have never been decided.  

b. (c)(2)– state claims predominate federal claims. Title VII was the only federal issue and everything else (4 issues) were state claims. 

2. Main Take away: Supplemental jurisdiction should not be exercised over claims that posit novel and complex issues of state law or substantially predominate over the federal claims.
vi. Purposes for Supplemental Jurisdiction 

1. Rooted in “consideration of judicial economy, convenience, and fairness to litigants. 

2. Fosters efficiency, convenience, and consistency of outcome. 

vii. Supplemental Jxd Breakdown 

1. Does at least one of the filed claims have SMJ?

a. Yes– Continue

b. No– Stop; no supplemental 

2. Are the claims so related they form part of the same case or controversy? 

a. Do the claims have a “common nucleus of operative facts?” (UMW v. Gibbs)

b. Does it arise out of the same case or controversy? 

c. Same conduct, transaction, occurrence, or series of transactions or occurrences? 

d. Yes– Continue 

e. No– No, supplemental 

3. Is it a diversity claim by a plaintiff against a party joined under Rule 14 (impleader), 19 (necessity), 20 (joinder), or 24 (intervention)? (or necessary party/ intervener)? 
a. Yes– Stop; no supplemental 

b. No– Continue 

c. NOTES: If Federal Q, OR if ∆1 was the one who brought another ∆ who ruined diversity, then skip this step. This step is meant only for ∏’s with diversity jxd. 
4. Would the court decline SMJ for other reasons? 

a. Novel or complex state law issues 

b. State law claims predominate 

c. District Court dismissed all original federal claims 

d. Other exceptional, “compelling reasons”

IV. SMJ–REMOVAL JURISDICTION 

a. General: Any civil action commenced in a state court that is within the original jxd of a U.S. district court may generally be removed by the ∆ to the district court for the district division in which the state court action is pending. 28 U.S.C. § 1441 et. seq. 
i. Generally, only a right available to ∆ and not of ∏. 

ii. A method to get an action into Federal court. 

iii. Statutory reasons for removal: 

1. Removal based on diversity of citizenship 

2. Joinder of Federal Law Claims & State Law Claims 

3. Actions against Foreign States 

4. Multiparty, Multiforum Jxd 

5. Derivative Removal Jxd 

b. Procedure: 

i. [STEP 1] 28 U.S.C § 1446​– A defendant who wants to remove a state court action to a federal district court generally must file a notice of removal with the district court within 30 days after receipt by or service on that defendant of the initial pleading/ Summons or within 30 days of receipt of a document making a previously unremovable case removable. 28 U.S.C § 1446 (b)(1)(3)
1. Rule of unanimity: 28 U.S.C. § 1446(b)(2)(A) requires that removal be joined by all the ∆s who have been properly served with the summons and joined into the action. 

2. “Last Served ∆” Rule: 28 U.S.C. § 1446(b)(2)(C) If ∆s are served at different times, the last ∆ who was served can file a notice of removal and earlier ∆s can join the removal, even if their time passed the 30 days. 
ii. Federal Question Removal 

1. (b)(1): Within 30 days of receipt of an initial pleading (i.e. complaint); or 

2. (b)(3): Within 30 days of receipt of document making a previously unremovable case removable. 

iii. Diversity Removal 

1. A matter cannot be removed based on diversity of citizenship more than one year after the action is commenced.
a. I.e. if the case becomes removable b/c an adverse party was voluntarily dismissed, thus making the case removable, this could not occur if the case had commenced over a year ago. 

b. Bad Faith Exception– This one-year rule does not apply if the district court finds that the plaintiff has acted in bad faith (such as by deliberately failing to disclose the actual amount in controversy or keeping non-diverse party in the claim) to prevent defendant from removing the action.  28 U.S.C § 1446(c)(1)
2. In-state ∆ Exception 

a. If removal is sought solely based on diversity jurisdiction, then the claim may be removed only if no defendant is a citizen of the state in which the action was filed. 28 U.S.C. § 1441(b)(2). 
b. Ex: P (citizen of Florida) sues D1 (citizen of New York) and D2 (citizen of Alabama). ∆s can’t remove it to Alabama’s federal court. The rationale is that ∆s from the state don’t need any protection of the federal court. 

iv. [STEP 2] 28 U.S.C § 1446​(d) The ∆ that filed the notice of removal must “promptly” give written notice of the removal to all adverse parties and the state court. 

1. The filing with the state court will effect the removal and will not proceed with the matter unless and until the case is remanded. 
c. EXCEPTION TO SMJ DEFECT RULE
i. Caterpillar, Inc. v. Lewis
1. Facts: ∏, a Kentucky resident, was injured while operating a bulldozer. Lewis filed a lawsuit against Caterpillar Inc. (Delaware company) and Whayne Supply Company (Kentucky company) in state court alleging defective manufacturing, negligent maintenance, failure to warn, and breach of warranty. Several months after the suit was filed, Liberty Mutual, a Massachusetts corporation, intervened as a plaintiff. Before trial commenced, Lewis settled with Whayne. Subsequently, Caterpillar motioned to remove the lawsuit from state court to federal court on the grounds of diversity of citizenship. Caterpillar argued that the settlement eliminated Whayne as a defendant and thus created complete diversity between the defendant and the plaintiffs. Lewis objected to the removal arguing that Liberty Mutual had not settled its claims against Whayne and thus Whayne remained a defendant to the suit, defeating complete diversity. 
2. Rule: A district court’s error in failing to remand a case improperly removed is not fatal as long as the federal jurisdiction requirements are met at the time judgment is entered. 

3. Main Takeaway: There was no SMJ jurisdiction when the case was commenced, but the jxd destroying party (& dispensable) was dismissed which cured the defect, and occurred before the judgment was entered. (note: moving to a different state will not cure the defect) 

d. MOTION TO REMAND
i. General: When a case was “removed,” a party may file a motion to remand it back to the state court if they oppose it by saying the removal was improper.

ii. Motion to Remand for Lack of Federal SMJ–ANYTIME
1. Rule: If at any time before final judgment it appears that the district court lack subject matter jurisdiction, then the case must be remanded to the state court from which it came. 28 U.S.C.§1447(c)
iii. Motion to Remand for Non-SMJ Reasons​– 30 DAYS
1. Rule: A party must make any motion to remand the case on the basis of any defect other than lack of SMJ within 30 days after the filing of the notice of removal. 28 U.S.C. § 1447(c)
2. Examples of non-SMJ reasons to remand: 

a. Not all properly joined & served ∆s consented to removal 

b. Removal violated in-state ∆ § 1441(b)(2) 

c. ∆s waiting too long to remove § 1446(b),(c) 

e. Removal/ Remand Breakdown 

i. Was removal appropriate in the first place?

1. Analyze whether the federal court has SMJ

2. Analyze whether the other removal requirements were met: 

a. Diversity Jxd–No ∆s are citizens of the state in which the claim was file 

b. Motion for removal must be filed within 30 days of receiving the complaint from the P or info/ doc that shows case belongs in the federal court 

c. All ∆s must join in the motion or consent. 

3. If the requirements are met, there has been a valid removal; there will not be a remand 

III. PRELIMINARY MOTIONS 

A. REPLEVIN [Rule 64]
i. May seize property, under state law, at beginning of action to satisfy a judgment. You must provide notice, evidence, bond and before neutral decision maker. If done without notice, you need a good reason. 

1. Fuentes v. Shevin: (Court used Due Process elements in deciding this case) 
a. Facts: Fuentes (plaintiff) purchased a gas stove and later a phonograph from Firestone represented by court officer Shevin (defendant) under separate payment plans. Following a dispute over maintenance of the stove, Firestone brought a repossession action in state court for Fuentes failing to make the monthly payments. Firestone instituted an action in small claims court for repossession and obtained a writ of replevin. The sheriff seized both the stove and phonograph from Fuentes’s home even though Fuentes had not yet received the summons to answer Firestone’s complaint. Fuentes had no notice of the writ. The Florida statute at issue makes no requirement of the applicant to make a “convincing showing” prior to seizure of the goods in question. Instead a court clerk routinely issued writ of replevin. 
b. Issue: Whether a state may seize property pursuant to a writ of replevin without giving the affected party notice and an opportunity to be heard.
c. Holdings/ Reasoning: Under the 14th Amendment’s Due Process Clause, parties whose rights are to be affected are entitled to be heard, and in order that may enjoy that right they must first be notified. Notice and opportunity to be heard must be granted at a meaningful time and in a meaningful manner. Any taking by the state of personal property requires this due process. Here, Fuentes’s property was repossessed without any notice or opportunity to be heard. There is no public policy justifying this taking without due process, as the taking was only to serve Firestone’s private interest.
d. Case importance: People should be given notice before deprivation/ seizure of property. No notice is only required when it is necessary to protect the public from bank failures, contaminated food, and misbranded drugs.  
B. PRELIMINARY INJUNCTIONS [Rule 65(a)]
i. It is a form of relief issued prior to a full hearing on the merits, but only upon notice to the defendant and a hearing on whether the injunction should issue. Should an expedited decision on the merits be appropriate, a court may order a trial on the merits to be consolidated w/ the prelim injunction hearing. A Plaintiff seeking a preliminary injunction must establish that: 
1. Party is likely to succeed on the merits of the case; – How likely is it that you will win? 

2. Party is likely to suffer irreparable harm in the absence of the relief; –Is there a reason the Plaintiff cannot wait and get money damages, if you win later? 

3. The balance of Equities is in his favor; and –Who is worse off with or without the injunction? The Plaintiff or the Defendant? 
4. The injunction is in the best interests of the public–How will an injunction impact other people and interests? 
a. Private parties– Anyone else other than the defendants. (customers, peoples that use programs or services.) 
b. Public Parties– Gov’t cases can impact the people/ citizens and their own public interest (like costs, fees, expenses) 
ii. Winter v. NRDC (Military preparation outweighs ecological/ scientific interests/ whales) 
1. Facts: The NRDC, Jean-Michael Cousteau, an environmentalist and filmmaker, and several other environmental groups (collectively Plaintiffs), filed suit in federal district court against Donald Winter, Secretary of the U.S. Navy (the Navy) (defendant) alleging that the Navy’s use of mid-frequency active (MFA) sonar during its training programs harmed marine life off the coast of Southern California in violation of several federal laws. Plaintiffs argued that the Navy should have prepared an EIS prior to commencing the training exercises. Under the National Environmental Policy Act of 1969 (NEPA), federal agencies must prepare an environmental impact statement (EIS) for “every . . . major Federal actio[n] significantly affecting the quality of the human environment.” However, an EIS is not necessary if an agency issues an environmental assessment (EA) that concludes the proposed action will not have a significant impact on the environment. Which is what the Navy did in Feb. 2007. They released an EA regarding the training exercises. 
2. Holding/ Analysis:  Because injunctive relief is an extraordinary remedy, it may only be awarded upon a clear showing that the plaintiffs are entitled to the requested relief, including showing that an irreparable injury is likely. A mere possibility of irreparable harm will not suffice. 
a. The Navy claims the “possibility” standard is too lenient and that the plaintiffs should be required to demonstrate a likelihood of irreparable harm in order to obtain injunctive relief. The SC agreed. 
b. Moreover, even if the plaintiffs have shown a likelihood of irreparable injury from the Navy’s training exercises, any such injury is outweighed by the public interest and the Navy’s interest in effective, realistic training of its sailors. In exercising their discretion, courts of equity should pay particular regard for the public consequences in employing the extraordinary remedy of injunction. 
c. The Court gives great deference to the professional judgment of military authorities concerning the relative importance of a particular military interest. That interest outweighs the ecological, scientific, and recreational interests held by the plaintiffs. 
d. CASE IMPORTANCE: 1) The court claimed that the “possibility” standard is too lenient and needs to demonstrate a likelihood of irreparable harm. 2) the Navy’s interest & being prepared for war outweighs the purpose of the injunction 3) the court gave great deference to professional military authorities b/c there was a possibility the public was not aware of the classified info. 
C. PERMANENT INJUNCTIONS (Comes after the Trial)–
i. A permanent injunction is a determination of the merits. 
ii. Standard: The standard is essentially the same as for a preliminary injunction except that the Plaintiff must show actual success on the merits. So, if you (1) win on the merits, you need to show that (2) money damages will not adequately provide you with relief. 
1. Legal relief is “inadequate” for harm that is difficult for a court to value, including loss of family, constitutional violations, real estate or harms third parties or broader public interests. [Exs: child separation, constitutional rights, destruction of endangered species or wildlife, buying or selling house]
2. Courts may take into account other considerations in determining whether damages are inadequate, including speculative nature of damages, impact on third parties, and whether parties may be able to negotiate a better result with an injunction than what a court can provide with damages.  
iii. Lucy Webb Hayes Natl. Training School v. Geoghegan: Inadequate Damages 
1. Facts: A hospital concludes that a patient no longer needs hospital care and can be cared for in a nursing home.  Husband refused to take his wife and accepts any damages that comes his way. It goes to court asking to eject her as a trespasser. After a full trial, the Court says an award of damages would be “inadequate.” 
2. Holding/ Reasoning: By allowing the hospital to hold a patient that no longer needs their care, it is taking the spot of someone who does need it. Damages would not be adequate so a Permanent injunction in this case told the party to stop and leave the hospital. 
iv. Walgreens v. Sara Creek: Damages would be Burdensome 
1. Facts: Walgreens (plaintiff) signed a lease with Sara Creek Property Co. (Defendant) to occupy a space in the Southgate Mall in Milwaukee. Sara owned the mall. Sara promised not to lease space in the mall to any other a pharmacy or a store containing a pharmacy. In 1990, Sara informed Walgreen it was buying out the tenant and replacing it with a Phar-Mor store. Walgreens tries to stop Sara Creek from allowing a competing drug store from joining the mall and asked for an injunction. The trial court held that the cost of damages would exceed the cost of an injunction, and granted a permanent injunction for Walgreen. Sara appealed.
2. Holding/ Reasoning: A permanent injunction for Walgreen is the appropriate remedy. Damages are the normal remedy for a breach of contract, but a permanent injunction may be more appropriate if the plaintiff shows that damages are inadequate based on balancing the costs and benefits of the alternatives. 
v. Deciding between Damages or Preliminary Injunctions 
1. For Injunctions/ Equitable Remedies:
a. When parties can calculate loss through negotiation, proving future damages is costly and speculative, and doesn’t hurt 3rd parties.
b. When injunction simply tells parties to stop 
2. For Damages/ Legal Remedies: 
a. When courts can easily calculate past and future losses through with evidence and parties cannot negotiate outcome and result.
b. When courts must supervise continuously
D. TEMPORARY RESTRAINING ORDER [Rule 65(b)(2)] 
i. A TRO preserves the status quo of the parties until there is an opportunity to hold a full hearing on the application for a preliminary injunction. 

ii. May remain in effect only a limited number of days, to be set by the court, and no longer than 14 days unless good cause exists or if the adversary consents. 

E. EX-PARTE/ NO NOTICE TRO [Rule 65(b)(1)]
i. A TRO may be issued without notice to the adverse party if: 

1. The moving party can establish, under oath, that immediate and irreparable injury will result prior to hearing the adverse party’s opposition; and 

2. The movant’s attorney certifies in writing any efforts made to give notice and the reason why notice should not be required.
ii. No longer than 14 days unless agreed by the parties 

iii. Examples of Irreparable injury: 

1. Domestic Violence and protecting the battered wife/ husband

2. Protecting the public from contaminated food  
F. CONTEMPT 

i. A party or lawyer who disobeys a court order or court rule risks being found in contempt of court. (must follow the rules even if it’s unconstitutional) 

1. The Walker case did not violate the due process rule b/c they had notice & they didn’t take an opportunity to counter it. 
ii. However, the injunction must not create an order that is confusing or ambiguous to the parties in that it would be e.g. the injunction given to the Portland police
iii. Walker v. Birmingham:  Must Follow Court Orders 
1. Facts: In April 1963, the City of Birmingham (defendant) filed for an injunction to prevent 139 individuals and two organizations from protesting via parades, sit-ins, and kneel-ins on public and private property around the city. The City alleged that the planned protests would compromise the safety and welfare of the citizens of Birmingham. The court granted a preliminary injunction. Eight of the individuals included in the injunction, including Walker (plaintiff), participated in the marches despite the injunction. Walker and the other plaintiffs held a press conference before they marched, declaring that they would not honor the injunction because it violated their First and Fourteenth Amendment rights. At the hearing, the plaintiffs argued that the injunction was unconstitutional because it was vague and overbroad. The judge refused to consider the plaintiffs’ arguments, however, because they had not attempted to file a motion to dissolve the injunction. The court found the plaintiffs in contempt and sentenced them to five days in jail and a $50 fine.
2. Issue: Whether an injunction issuing out of a court of general jurisdiction with equity powers must be obeyed, however erroneous the action of the court may be, and if the proper venue to challenge the injunction is through the courts.
3. Holding/ Reasoning: An injunction issuing out of a court of general jurisdiction with equity powers must be obeyed, however erroneous the action of the court may be, and the proper venue to challenge the injunction is through the courts. It is well settled that the trial court possesses inherent powers to issue orders such as injunctions, and to hold individuals in contempt who violate these orders. 
a. The correct method to dispute the validity of these orders is through petitioning the court, not by disobeying the order. 
b. Here, the plaintiffs chose to disregard an injunction that they believed infringed on their constitutional rights. While there is considerable evidence that the order would not withstand constitutional scrutiny, the plaintiffs were not entitled to disregard the court’s order without first addressing the issue with the court.
IV. PLEADINGS 
A. Service of Process 

i. Time limit for service 

1. Summons & Complaint must be served within 90 days after filing the complaint.

2. If, however P has a “good cause” why service was not timely made, then the court must extend the time for service for an appropriate period. 

ii. Waiver of Service 

1. Request for Waiver– To save costs in service, P can request/ notify Def. that a process has been started and whether they want to waive service. P must give Def. 30 days of notice to approve or decline. 
2. The Effect of Waiver– if Def timely returns a waiver of service, then the Def. does not have to serve an answer to the complaint until 60 days after the request was sent. 

B. Complaints– Rule 8(a) (initial pleading)
i. A Pleading that states a claim for relief must contain: 
1. A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support; 

2. A short and plain statement of the claim establishing/ showing entitlement to relief; and 

3. A demand for the relief sought, which may include relief in the alternative or different types of relief. 

a. Claim must also be “factually sufficient.” 
b. The Supreme court has said this means facts need to be more than theoretically “possible,” but at least plausible 
4. Breaking Down a “Statement of the claim”:
a. Legal Sufficiency: That means the claim must be “legally sufficient” in which must be supported by law; Assuming all the facts are true, is there a legal claim? 

b. Factual Sufficiency: Complaints cannot only express legal conclusions, but must be supported by facts. Detailed factual allegations are not required, but a party must plead facts sufficient to show that the claim has substantive plausibility. 
i. A claimant must not merely recite the elements of a cause of action with broad, conclusory statements. Or is there an “obvious alternative explanation?” 
ii. Possible approaches to Pleading Facts 
1. NOTE: COURTS HAVE BEEN GOING FROM NOTICE –> FACT PLEADING) 
2. Notice Pleading– General Nature of the suit; less detail, general, short

3. Fact Pleading– Specify evidence proving liability; more detail, specific, and long 

iii. Conley v. Gibson: Factual sufficiency issue/ NOT GOOD LAW
1. Claim: D’s intended to discriminate against P based on race. AA were fired and not protected from their union but only protected their white union workers. 
2. Is claim sufficient? D filed 12(b)(6) motion to dismiss stating that general allegations, without specific facts to support them, wasn’t enough for a complaint
3. Procedural Standard: notice under Rule 8(a)(2) + no dismissal unless P can prove there are “no set of facts” to prove claim (Steele) 
4. Allegation included statement that there was a “planned course of conduct designed to discriminate against them because of their race or color” which Court held as sufficient for making a claim
5. Holding: Federal Rules of Civil Procedure do not require a claimant to set out in detail the facts upon which he bases his claim. All the Rules require is ‘a short and plain statement of the claim’ that will give the defendant fair “notice” of what the plaintiff's claim is and the grounds upon which it rests.
a. Details can be fleshed by discovery.  
iv. Ashcroft v. Iqbal: Plausibility & Conclusory Issues 
1. Claim: (1) Intent (2) to discriminate because of race under Bivens claim
2. Used Twombly Standard in analysis to eliminate conclusory allegations and examine facial plausibility of remaining allegations. 
3. Holding: Claim failed in regards to the allegations re: intent. P cited to § 9(b) to allow for “general” allegation but Court held that still need some factual backing, can’t just be conclusory. Further, even though the allegations of discrimination are “consistent” with Iqbal’s claims, there are other, more reasonable, alternative explanations.
4. Importance of case: 1) Must be more than a legal conclusion– courts acceptance of all allegations as true cannot happen when the elements of a cause of action are only supported by conclusory statements. + 2) Facts must “plausibly” support a claim– facts in this case gave rise to an “obvious alternative explanation” 3) To determine plausibility, the Judge is to use their own experience and common sense 
C. Responding to the Complaint

i. Default

1. Defendant fails to respond to the complaint. (Must respond within 21 days of service)

2. Two usual reasons why defaults are entered:

a. Breach of K/ Debt is owed: D needs to pay their loan or credit agreement. Not many defenses for this so it doesn’t make sense to hire a lawyer.

b. D does not understand the process, or how to reply, or can’t afford an attorney

ii. Pre-Answer Motions 
1. Pre-Answer Motions to Dismiss Rule 12(b)  

a. Lack of SMJ - R.12(b)(1) *Can be raised at any time, you don’t lose this claim.
b. Lack of PJ - R.12(b)(2) **Must be used before answer or you lose it.
c. Improper venue - R.12(b)(3) **Must be used before answer or you lose it
d. Insufficient process - R.12(b)(4) **Must be used before answer or you lose it
e. Insufficient service of process - R.12(b)(5) **Must be used before answer or you lose it
f. Failure to state a claim - R.12(b)(6) *Can be raised at any time, you don’t lose this claim.
g. Failure to join a party - R.12(b)(7) *Can be raised at any time, you don’t lose this claim.
2. Failure to State a Claim– Rule 12(b)(6) [COMMONLY USED]
a. Can be filed at ANYTIME! 

b. When filing this motion, you’re essentially 1) admitting that all facts are true for the purposes of the motion and 2) even if the facts alleged are true, Plaintiff has no legal remedy

c. Two Step Analysis in deciding this issue: 

i. Step 1: Court must identify and reject legal conclusions unsupported by factual allegations. (mere conclusory statements will not do) Ex: A complaint that alleges that a Def caused an injury, without explanation as to how it occurred does not meet the requirements of Rule 8(a) of the complaint. 

ii. Step 2: Courts need to assume that the facts are true and whether they “plausibly give rise to an entitlement of relief.” Possibility isn’t enough. 
d. Common ways pleadings do not survive the Rule 12(b)(6) motion 

i. Claim may not be a violation of law

ii. Factual details are lacking/ only conclusory details 

iii. Details are implausible– might be true but there must be something else that caused it. 

3. Motion for a More Definite Statement– Rule 12(e)
a. If a pleading is so vague or ambiguous that a party cannot reasonably draft a required responsive pleading, then the responding party may move for a more definite statement.
i. Motion must be made before filing a responsive pleading; and
ii. specify the defects of the pleading, as well as the details sought by the party making the motion. 
iii. Courts generally do not grant this motion b/c discovery is available to get more information about an issue. 
b. Bell v. Novick Transfer Co. 

i. Facts: The Bells sued Novick Transfer Co. (defendant) when a truck owned and operated by Novick collided with the Bells’ car, injuring the infant. Their complaint, initially filed in state court but subsequently removed to federal court, alleged that the car was being operated in a careless, reckless, and negligent manner. Novick moved to dismiss, arguing that the Bells’ declaration failed to state a claim, alleging only that an accident occurred due to the negligence of Novick as a result of which the Bells were injured, and failing to allege the specific acts of negligence.
ii. Issue: Aside from pleading issue, whether N was entitled to more definite statement in order to form a response to this pleading. 

iii. Holding/ Reasoning: Novick is not entitled to a more definite statement. Novick could easily obtain the specific facts that formed the basis of the Bells’ claim of negligence through interrogatories or other discovery procedures, and at any rate Novick does not need this information to form its response to the pleading. The motion to dismiss is accordingly denied.
4. Motion to Strike– Rule 12(f)
a. Must be filed before the answer & plays two different roles:
i. Role 1: Allows a party to challenge a part of the pleading that fails under substantive law, even though the rest of the pleading states a claim or defense.

1. Can be a single allegation or a cluster 

ii. Role 2: Forces a removal of irrelevant and prejudicial allegations in a pleading. Will grant this motion if:

1. Allegations in the complaint have no relation to the case

2. Allegations are unnecessarily confusing 

3. Complaint is overly long and detailed 

4. Allegations are unnecessarily derogatory

5. Courts do not favor these types of motion 

6. Will be allowed if it is likely to prejudice the other party + if a jury will be reading these motions 

5. Benefits of a Pre-Answer:
a. Save costs from answering 

b. Save costs in discovery or building defense 

c. Can end the suit quickly 

d. Does not require a party to set forth her version of the facts alleged in the complaint

e. A way to get more time before submitting the actual answer

f. Allows the default clock to stop

iii. Answers–Rule 8(b)
1. An Answer is a pleading by the defendant that responds to a plaintiff’s complaint. A plaintiff would also file an answer if responding to a defendant’s counterclaim. 

a. Rule 8(b)(1)– In responding to a pleading, a party must: 1) state in short and plaint terms its defenses to each claim asserted against it; and 2) admit or deny the allegations asserted against it by an opposing party. 

2. Admissions– Yes, I did it or that is true.
3. Denials
a. Rule 8(b)(3) General Denials– A party is stating that he denies every allegation of the complaint including the jurisdictional grounds. 
i. Must intend with good faith that one is correctly denying all allegations. (Zielinski)
b. Rule 8(b)(3) Specific Denials– denial of a particular paragraph or allegation in the complaint or other claim for relief. 
c. Why are you denying? 

i. [Disputed] Defendant must deny only those allegations that they actually dispute.

ii. Rule 8(b)(5) [Without Knowledge] If the Def. is without knowledge or info. Sufficient to form a belief as to the truth or falsity of an allegation, then the Def. must say so in the response. This response has the effect a denial, pursuant to Rule 8(b). 

1. Must make a reasonable investigation into whether the info. Exists and how difficult it would be to ascertain. 

iii. Rule 8(b)(4) [Partial Denial] You can admit to a part of it and either denying or pleading insufficient knowledge to the rest. 
d. Rule 8(b)(6) [Failure to Deny] Any allegation that is not denied is deemed admitted. – 

e. Zielinski v. Philadelphia Piers, Inc. – Inappropriate General Denial 
i. Facts: Zielinski (plaintiff) was operating a forklift for J. A. McCarthy, Inc. when he was injured by Sandy Johnson. Zielinski sued Philadelphia Piers, Inc. (defendant) and alleged his injuries were caused by Sandy Johnson’s negligence. Sandy Johnson had worked for Philadelphia Piers for 15 years and was not aware that the company had transferred ownership of the operation and that he had in fact been working for Carload Contractors, Inc. (Carload). In the complaint, D did a general denial that Sandy’s negligence through the use of equipment from D caused injury to P. The denial was confusing and meant to address that D was not his employer but didn’t clarify this to let the clock run and later dismiss for wrong party.  
ii. Rule: A general denial is ineffective if some of the claims denied are true and not at issue. Philadelphia Piers should have made a specific denial of the parts of the complaint it knew to be false and should have admitted the parts that were true. 
iii. Holding/ Reasoning: A specific denial would have warned Zielinski of his mistake. Under Pennsylvania law, when an improper and ineffective answer has been filed and the time allowed to amend the answer has passed, a party will be estopped from denying the allegation and any improper allegations will be deemed as true. The court allowed P to continue b/c it didn’t prejudice the party. D and real party to the claim shared insurance. Insurance company would have to pay regardless. 
iv. IMPORTANCE OF CASE: Can’t make a general denial when some parts are true. Can prejudice the party. But can continue to use D (even if it’s the wrong party) if there is a shared common finacial interest, like they share insurance companies.   
4. Affirmative Defenses– Rule 8(c)  
a. The answer must state any avoidance or affirmative defense that the defendant (or responding party) has, or that defense is waived. 

b. It is an additional allegation ​– not just a denial of an allegation of the complaint 

i. EX: “Okay yes, it’s true but I have a reason/ legal excuse” 
c. Examples: Contributory negligence, Fraud, Release/ Consent, Duress, Illegality, laches, SOF, SOL and etc.  

d. Defendants bear the burden of persuasion at trial on any affirmative defense they raise. 

e.  By omitting the defense in your answer, D has waived the defense, and evidence concerning a waived defense is inadmissible. 

5. Counterclaims– Rule 13
a. Counterclaims– A claim against an opposing party that isn’t the original claim. If the Def. has a claim against the Plaintiff, then the Def. may state it as a counterclaim in the answer to the complaint. 

i. Must include facts that overcomes that conclusory hurdle 

ii. Enough facts to show that your entitled to relief 

b. Regular/ Permissive Counterclaims- Rule 13(b) 
i. Can be filed in the answer or served later (issues/ claims not re the current issue at hand) 

ii. Issues that aren’t related to the subject matter in dispute  

c. Compulsory Counterclaims– Rule 13(a) 
i. “Any claim that - at the time of service - the pleader has against an opposing party if the claim: (a) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; AND (B) does not require adding another party over whom the court cannot acquire jurisdiction,” (ex: a car accident where the D was also injured)

ii. Must be pleaded or it will be precluded in any future litigation. 

6. Time and Procedure for Serving an Answer– Rule 12(a) 
a. No Motions made under Rule 12

i. Def. must serve an answer within 21 days after being served with the summons and complaint unless service is waived:
ii. Def. has timely waived service under Rule 4(d), then she must serve the answer within 60 days after the request for waiver was sent. 

b. Motions made under Rule 12 

i. When a motion is made under Rule 12, a Def. will not have to file an answer while the motion is pending. 

ii. If the court denies or postpones the motion until trial, then the Def. must serve the answer within 14 days after notice of the court’s action. 

iv. Reply– Rule 7(a)(7) 
1. A reply is a response by the plaintiff to a defendant’s answer. It can also be a response by a defendant to a plaintiff’s counterclaim answer, a third-party answer, or a cross-claim answer. 

2. Usually pleadings stop with the answer even if the answer denies certain claims or contains new info. from various affirmative defenses. There are two exceptions:

a. Counterclaims: If the answer has new info. labeled as “counterclaims” then the Plaintiff must do a reply. 


b. Ordered by the Judge: This can be done when clarification from an answer is needed. (Ex: when an answer has several denials and affirmative defenses.) 

D. Motion for Judgment on Pleadings– Rule 12(c)
i. General: Can be filed after the pleadings are closed (after the answer), a party may move for judgment on the pleadings. 
ii. Allows courts to dispose of a case when the material facts are not in dispute and a judgment on the merits can be achieved based on the content of the pleadings. 
1. In this case, doing discovery is useless. 
iii. Not used often because of the availability of the motions under Rule 12(b)(6) and motions for Summary Judgment. 
iv. Common Scenarios: 
1. Scenario #1: 

a. D does not make a legally sufficient defense (FRCP 12(f)) and hadn’t denied any of the allegations of complaint

i. Can be the result of filing a 12(f) motion to strike part of a defense that does not apply to you (if factually incorrect, then you are deemed waived if affirmative)

b. Court would match up allegations of complaint/answer and decide whether judgment for P should be entered on basis of pleading

2. Scenario #2: 

a. Complaint’s allegations made it clear that the statute of limitations had run on a claim

b. D might answer, asserting statute as defense and move for summary judgment on pleadings

3. Scenario #3: 

a. Court thinks that the law is clear and that further development of the facts would not assist in deciding the case
E. Amendment of Pleadings– Rule 15
i. Why do parties amend? 

1. Changes toward the pleadings need to be made (can add different damages, different legal theories, different facts, and etc.) 
2. This occurs when discovery causes claims and defenses to change as facts unknown at the time of the pleading emerge. 

ii. You can amend your complaint in one of two ways before trial:
1. “As a Matter of Course”– You can freely amend your complaint once.  You can do it up to 21 days after you originally filed it or up to 21 days after the defendant answers with counterclaims or moves to dismiss it under Rule 12, whichever occurs first. Rule 15(a)(1)
2. “Permission from Parties or Court”– In other cases, you need your permission from the Court or the opposing party. The court should freely give leave “when justice so requires.” Rule 15(a)(2). That usually means courts will consider whether changing the complaint: (1) prejudices the defendant, (2) took too long, (3) reflects bad faith or is (4) futile. 
iii. Amending Claims after the SOL expires–Rule 15(c)(1): 
1. To Add Claims.  An amendment to a pleading will relate back to the date of the original pleading when the amendment asserts a claim or defense that arose out of the “conduct, transaction, or occurrence” set out in the original pleading.

a. Permitted if the plaintiff was filed timely

2. To Add or Change the Names of People. – Relation Back Doctrine (very strict): If the amendment changes the party or the naming of the party against whom a claim is asserted, then it will relate back to the date of the original pleading if: 
a. 1) It asserts a claim or defense that arose out of the conduct, transaction, or occurrence, set out or attempted to be set out, in the original pleading; 

b. The new parties must have (1) “notice” of the lawsuit such that he will not be prejudiced in defending on the merits; and 
c. (2) known or should have known that the lawsuit would have been brought against them, but didn’t because of a mistake about their identity.
iv. Beeck v. Aquaslide ‘N’ Dive Corp. (Amending by permission from court granted) 
1. Facts: Beeck (plaintiff) sued Aquaslide ‘N’ Dive Corp. (Aquaslide) (defendant) in federal court based on diversity jurisdiction when he was injured on a water slide he alleged Aquaslide had manufactured. Initially, Aquaslide conceded that it had manufactured the slide, but after subsequently inspecting the slide realized it had not. Aquaslide then moved to amend its pleading to deny manufacture. The court granted the motion and ordered a trial on the issue of whether Aquaslide was the manufacturer. The jury found for Aquaslide and the court dismissed Beeck’s claim. 
2. Issue: Whether a defendant who initially admits manufacture may amend its pleading to deny manufacture.
3. Holding/ Reasoning: A party may amend his pleading only by leave of court or written consent of the adverse party, and the court should freely grant leave when justice so requires. A motion is generally granted to amend a pleading unless there is bad faith, undue delay, or repeated failure to cure deficiencies, any of which could prejudice the other party. 
a. Here, the district court had found that there would be no prejudice to Beeck and that Aquaslide had not been lacking in diligence in its investigation into whether it manufactured the slide. (they really had no idea/ no undue delay) 
b. The district court did not abuse its discretion in granting the motion for leave.
V. MULTIPLE PARTIES & CLAIMS 
A. Permissive Joinder of Parties–can join parties to existing litigation, generally for reasons of efficiency and economy.  

i. Joinder for Plaintiffs– Rule 20(a)(1) 
1. Plaintiffs can join together other plaintiffs when they assert:

a. (A) any right to relief jointly, severally, or in the alternatively when it is arising out of the same transaction, occurrence, or series of transactions or occurrences; and

b. (B) raise at least one question of law or fact that is common to all [plaintiffs] that will arise in the action.”
i. Ex: 1) having the same inadequate procedure 2) other system-wide policies, patterns, or practices attribute to the same issue 
2. Mosley v. GM: Company Policy used as the “Same Transaction”  
a. Facts: 8 plaintiffs allege that GM and their union discriminated against American Americans in hiring, promotion, firing, and retaliation for its unlawful practices. African Americans and women not granted the same relief time as white men. Women who were not hired for positions because of their gender. 
b. Issue: Did these parties separate reliefs arise out of the same transaction or occurrence, allowing them to joined parties?  
c. Rule: “Transaction” is a word of flexible meaning. Does not have to depend on their immediateness of their connection but as upon their logical relationship. 
d. Holding/ Reasoning: The court held that a company-wide policy purposely designed to discriminate against black people in employment arises out of the same series of transactions or occurrences b/c their policy was designed to promote/protect white men over all other groups. Even though all groups suffered different treatments, it’s immaterial for the purposes of determining the common question of law or fact. 
3. Fisher v. Ciba Specialty Chemicals Corp.: (Joining parties for efficiency) 
a. Facts: This action involved 5 Parties who owned property in Washington County, Alabama and alleged that D, Ciba Specialty Chemicals Corp. caused an environmental contamination and lowered the value of their real estate properties. D motioned to server/ divide the Plaintiff’s motion into 5 different trials. Plaintiff objected to the request (they wanted one trial) and argues that it would be a great inefficiency. 

b. Rule: In order for a court to grant a motion to sever, the court looks at the following factors:

i. Whether the claims arise from the same transaction or occurrence

ii. Whether they present some question of law or fact 

iii. Whether severance would facilitate settlement or judicial economy and the relative prejudice to each side if the motion is granted or denied. 

c. Holding/ Reasoning: Motion to server is denied. It would be extremely inefficient to hold 5 trials and not to mention very expensive 

i. Ps would have the same 9 experts- it would be inconvenient and expensive to have them travel to trial 5 times in a row (cost-prohibitive)

ii. Juries could be instructed to not confuse or mix facts for different plaintiffs 

4. Benefits of Joining Plaintiffs together 

a. Power in numbers/ gives witnesses credibility 

b. Efficiency; conserve judicial resources 

c. Might prejudice plaintiffs if they can’t join together b/c they won’t be taken seriously 
ii. Joinder for Defendants– Rule 20(a)(2)
1. (A) any right to relief is asserted against them jointly, severally, or alternatively if it is arising out of the same transaction, occurrence, or series of transactions or occurrences; and
2. (B) any question of law or fact common to all [defendants] that will arise in the action.”
3. Supplemental Jxd: If the anchor claim is solely on diversity jxd, then ∆ being joined into the case cannot destroy diversity jxd. (must meet diversity jxd requirements) 

B. Compulsory Joinder– Rule 19
i. Requires that necessary and indispensable parties be joined to the case for a just adjudication 

1. The party must be necessary 

2. There must be personal jxd over the new party 

3. There must be SMJ (adding new party cannot destroy diversity) if including under supplemental jxd under Diversity (for plaintiffs) 
a. If adding the party would ruin diversity, the court must decide whether to proceed without the party or dismiss the case; Rule 19(b)
ii. Must be joined if: 

1. Complete relief cannot be provided to existing parties in the absence of that person; or 

2. Disposition in the absence of that person may be prejudicial in that it: 

a. Impair the person/ absentee’s ability to protect their interest; or

b. The absence of that person would leave existing parities subject to a substantial risk of multiple or inconsistent obligations. 

iii. Usually required if parties are connected by ownership, contract, or some other shared obligation under Rule 19 (Ex: Wills, lease/ landlord issues) 

iv. Temple v. Synthes Corp. Joint tortfeasors are not necessary parties
1. Facts: Temple (plaintiff), underwent surgery, during which the doctor implanted a plate and screw device in his spine. The device was manufactured by Synthes, (defendant). One of the device's screws broke off inside Temple's back after surgery. Temple filed suit against Synthes in federal district court and against the hospital and doctor who performed the surgery in a Louisiana state court. Synthes moved to dismiss Temple's federal claim, arguing that Temple had failed to join the doctor and hospital as necessary parties pursuant to Federal Rule of Civil Procedure 19. 
2. Rule: It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit because joint tortfeasors are merely permissive parties.
3. Holding/ Reasoning: Joint tortfeasors are not necessary and indispensable parties but merely permissive parties because they have 'joint-and-several' liability. This means that a wronged party can sue other jointly liable parties at a later action to share the damages.  
C. Joinder of Claims 

i. Liberal/ Permissive Joinder for Claims–Rule 18(a)
1. “A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party”

a. As long as you can assert a claim against a party, you can assert as many other claims as you want. 

2. Permissive Counterclaim– Rule 13(b) 
a. Under Rule 13(b), a pleading may state as a counterclaim against an opposing party any claim that is not compulsory. Thus, a party has discretion as to whether to raise the counterclaim in the action before the court or in a separate action. 

b. Does NOT arise out of the same transactions or occurrence as the main claim. 

i. Can only be heard by a federal diversity court ONLY if it independently satisfies diversity jxd (i.e. complete diversity & $75K) or includes a federal question. 

ii. Compulsory Counterclaim–Rule 13(a)(1) 
1. A pleading is required to state as a counterclaim any claim that, at the time of service, the pleader has against an opposing party if the claim arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim and does not require adding another party over whom the court cannot acquire jurisdiction. 

a. One that arises out of the same transaction or occurrence as the opposing party’s claim. 

2. Exception: Not required to make the claim if, at the time the action was commenced, the claim was subject of another pending action, or if the opposing party’s action didn’t meet the personal jxd requirements. 

3. Usually brought by ∆s, so they don’t need to meet SMJ b/c it arises out of the same transaction. But if it it’s brought by P, then it would come across those exclusions. 

iii. Cross Claims– Rule 13(g)
1. A cross claim is made against a co-party. (Plaintiff against Plaintiff or ∆ against ∆)

2. Relatedness Requirement: Must arise out of the transaction or occurrence that the subject of the action or of a counterclaim. 

3. Not mandatory to assert.

4. To qualify for supplemental jxd: 

a. Must be related to a claim over which the court has SMJ (w/ the anchoring claim)

b. Must not be asserted by a Plaintiff against any person made party under Rule 14, Rule 19, Rule 20, or Rule 24. 

iv. Third-Party Claims (Impleader)– Rule 14: a parties’ ability to defend itself by passing liability and the joinder device that permits it. 

1. Defendants (who would become third-party plaintiffs) can join a nonparties (third party defendants) who are, or who may be:

a. (1) Derivatively liable to them

b. (2) For all or part of the claim against them. 

c. ***Not enough just to say that someone else did it. 

2. Third party liability must in some way be derivative of the original claim 

3. Essentially this allows defendants to say “if I am liable, there’s someone else who has to pay all or part of the damages.” 

a. Typically seen in cases with insurance. E.g. when you get in a car accident, your insurance is a 3rd party claim who will be liable for most/all of damages. 
4. Price v. CTB, Inc. Impleader for 3rd Parties Partially/ Fully Liable  
a. Facts: Price (plaintiff), a chicken farmer, sued Latco, a chicken coop builder, and CTB, Inc., a poultry systems manufacturer (defendant), alleging Latco constructed a defective chicken house. Latco moved to file a third-party complaint against ITW, the manufacturer of the nails used in the construction, alleging that the nails were defectively manufactured. 
b. Issue: Was Latco able to implead ITW prior to being liable for the issues in the original action? 

c. Holding/ Reasoning: a defendant may implead a third party if the third party is additionally liable in the original action. ITW can be found liable for its products if Latco is first found liable for faulty construction. Alabama courts recognize that a third party has impliedly agreed to indemnify a seller (insurance type of protection) when the seller is without fault, the manufacturer is responsible, and the seller has been required to pay a monetary judgment. Thus, there is a substantive basis for Latco’s claim, and the liability for the faulty construction of the chicken house can be passed to ITW. 
v. Third-party defendants (newly joined party)–Rule 14(a)(2):

1. Must assert any defense against the third-party plaintiff's claim under Rule 12 (reg answer);
2. Must assert any counterclaim against the third-party plaintiff under Rule 13(a), [compulsory counterclaim] and may assert any counterclaim against the third-party plaintiff under Rule 13(b) [permissive counterclaim] or any crossclaim against another third-party defendant under Rule 13(g);
3. May assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and
4. May also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff (anchor claim).
vi. Benefits and Drawbacks of Impleader:
1. Benefits: 

a. Gives a defendant help to foot all or part of the damage bill

b. Gives defendants a way to delay the case making it more expensive for Plaintiffs for litigation

i. Adding another party makes it more expensive

1. Flurry of pleadings

2. Additional discovery

3. Scheduling three sets of lawyers’ meetings increases time conflicts exponentially 

2. Drawbacks:

a. A Defendant now has two parties that will use their litigative efforts to show that they’re liable. 
	Type of Claim
	FRCP Pleading Rule: Can a Claim or Counterclaim be Raised?
	Federal Jurisdiction Requirement
	Consequences of Failure to Raise a Claim (Preclusion)

	Addition of second claim by P
	P may join as many claims as she has against D

Source: FRCP 18(a)
	The additional claims may be heard by the federal court even if they lack an independent basis for federal jurisdiction if, together with the claim that IS independently supported, they form a single “case or controversy” (i.e. there is a “common nucleus of operative fact”)

Source: the principle of supplemental jurisdiction as codified in 28 USC §1367 (see Gibbs)
	Failure to join the additional claims will result in their being forever barred if they arose out of the same transaction as the initial claim

Source: Federal case law applying the “same transaction” theory of claim preclusion

	Third-Party Claim by D (3PP) against Third-Party D (3PD)
	D (3PP) can raise any available counterclaim against 3PD, if and only if 3PD is liable for all or part of D’s liability to P

Source: FRCP 14(a)(1)
	D’s third party claim may be heard by the federal court even if it lacks independent basis for federal jurisdiction if it arises out of the “same transaction or occurrence” as the P’s claim 

Source: 28 USC §1367 and case law
	D’s failure to raise an available third-party claim will NOT result in its being barred by preclusion principles in a later proceeding

Source: Federal case law on preclusion

	Claim by P against 3PD
	Once D has validly asserted a third-party claim against 3PD, P can assert against 3PD a claim if and only if it “arises out of the same transaction or occurrence that is the subject matter of P’s claim against D

Source: FRCP 14(a)(3)
Ex: Kroger v. OPPD v. Owen
	P’s claim against 3PD may not be heard by the federal court if it lacks an independent basis of federal jurisdiction, but needs to take into account 28 USC §1367(a)

Source: 28 USC §1367(b) (codifying Kroger)
	P’s failure to assert and available claim against 3PD (even assuming it has an independent basis of federal jurisdiction) will NOT result in its being barred by preclusion principles in a later proceeding

Source: Federal case law on preclusion

	Counterclaim by D against P
	D can raise an available counterclaim against P, even if it doesn’t arise out of the same transaction or occurrence as P’s claim 

Source: FRCP 13(b)
	The counterclaim may be heard by the federal court even if it lacks an independent basis for federal jurisdiction if it arises out of the “same transaction or occurrence” as the P’s claim 

Source: 28 USC §1367 and case law
	Failure to raise the counterclaim will result in its being forever barred if it “arose out of the same transaction or occurrence” as the P’s claim; if not, allowed to be raised in subsequent litigation

Source: Federal case law on compulsory counterclaims and claim preclusion; FRCP 13(a) is consistent with this rule, but it is not the source of law for it


D. Motion to Sever– Dividing a large lawsuit into different trials; must considering the following factors:  

i. (1) Where the claims arise out of the “same transaction or occurrence or series of occurrences”

ii. (2) Whether the claims present “some common questions of law or fact”

iii. (3) Whether the settlement of the claims or judicial economy would be facilitated 

iv. (4) Whether prejudice would be created if severance were granted; and

v. (5) Whether the same witnesses and documentary proof are requires for separate claims 
VI. DISCOVERY 

A. Benefits & Costs to Discovery 

i. Benefits 

1. Eliminate Surprise

2. Even playing field between disputants

3. More accurate view of what happened 

4. Discovery as a kind of trial 

ii. Costs 

1. Burdensome to produce 

2. Expense and gamesmanship 

3. Opportunity to harass

4. Left unconstrained, could undermine trial rights 

B. Rule 26 A party may discover relevant evidence or facts reasonably calculated to lead to relevant information. 

C. Standard– Rule 26(b)(1) –– Parties can get information from each other as long as it’s: 

i. Non-privileged matter 

ii. Relevant to any party’s claim or defense  

iii. That is proportional to the needs of the case, considering:  
1. The importance of the issues at stake in the action, 

2. The amount in controversy.

3. The parties’ relative access to relevant information

4. The parties’ resources, 

5. The importance of the discovery in resolving the issues, and 

6. Whether the burden or expense of the proposed discovery outweighs its likely benefit. 

iv. ESI must be “reasonably accessible”

v. Cannot be duplicative or info that you can get from somewhere else that is less expensive. 

vi. The potential for embarrassment, annoyance, oppression or burden cannot outweigh evidentiary value. 

D. Relevance (Rule 26(b)) 

i. General: Information within the scope of discovery need not to be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence. 

1. The test is whether the information sought is relevant to any party’s claim or defense. 

ii. Both substantive law and pleadings narrow the range of potentially relevant and thus discoverable information.

iii. Parties can obtain discovery relevant to “any party’s claim or defense.” 

1. Note: the concept of “discoverability” is broader than the scope of “admissibility.” 

iv. Favale v. Roman Catholic Disocese of Bridgeport: Fishing Expedition 
1. Facts:  P alleged that Stobierski (School Principle) subjected Favale to severe and repeated sexual harassment. Favale reported this conduct to D. Favale sued the D for sexual harassment, retaliation, defamation, intentional and negligent infliction of emotional distress, negligent hiring, and negligent supervision. P moved to compel Stobierski to testify to any prior treatment for anger management and psychological or psychiatric conditions. P also moved to compel the D to produce any records related to any such treatment of Stobierski.
2. Rule: A party must demonstrate that requested information is relevant to a claim or defense in order to prevail on a motion to compel.
3. Holding:  Court rejected P’s motion to compel b/c it only alleged that Stobierski sexually harassed P. There were no claims that Stobierski’s anger or emotional issues caused Favale harm. Considered Stobierski’s testimony and docs to be irrelevant to the case.
E. Proportionality, Burden, and Privacy (Rule 26(b)(1) & 26(b)(2)(B)– 

i. Considers the importance of the 1) issues at stake in the action, 2) the amount of controversy, 3) the parties’ relative access to relevant information, 4) and whether the burden or expense of the proposed discovery outweighs its likely benefit
ii. Also looks at the potential for embarrassment, annoyance, oppression or burden cannot outweigh evidentiary value. 
iii. Rule 16(b)(2)(C)(i)-(iii)–Required limitations

1. i. Courts are required to set limitations of the extent of discovery or the frequency

a. Can’t be unreasonably cumulative or duplicative; and 
b. If it can be obtained from some other source that is more convenient or less expensive, then they should pursue that route. 

2. ii. Limitations when “the party seeking discovery has had ample opportunity to obtain the information by discovery in the action.” 

3. iii. Limitations when the “the burden or expense of the proposed discovery outweighs its likely benefit.” 

iv. Limitations on electronically stored information: a party does not need to provide stored information from sources that the party identifies as not reasonably assessable because of undue burden or cost. 

1. The party whom the discovery is being sought has the burden of demonstrating that producing would be unduly burdensome. 

v. Cerrato v. Nutribullet, LLC: Proportionality for ESI 
1. Facts: P was allegedly injured while using the Nutribullet Pro 900, a blender produced by D. Cerrato brought a products-liability suit against Nutribullet. P alleged that she was unable to untwist the blender’s cup from the base to turn it off. During discovery, P requested (1) “[a]ll accident reports and records relating to any injury allegedly caused by the product,” and (2) “[a]ll consumer complaints of any type relating to the product.” D objected to the requests as overbroad and not proportional to the needs of the case. Cerrato filed a motion to compel the production of the information.
2. Rule: Courts have the discretion to deny requests for discovery that are unduly burdensome or seek information that is disproportionate to the needs of the case.
3. Holding: P requests as written are unduly burdensome and seek information that is disproportionate to the needs of the case. The requests have no reasonable limitations, such as time limits or restrictions on the type of complaints and injuries requested. Accordingly, the court grants Cerrato’s motion to compel in part, but limits the requests to the five-year period before Cerrato’s alleged injury and to complaints about the blender not being able to be turned off. 
4. Main Takeaway: Discovery requests should not be an unlimited “all” request. Must include time limits and limited to the type of information you are requesting. 

vi. Gordon v. T.G.R. Logistics, Inc.: Proportionality even when Inexpensive to Produce 
1. Facts: Gordon (plaintiff) got into a car accident allegedly caused by the driver of a tractor-trailer that was owned by T.G.R. Logistics, Inc. (defendant). Gordon sued T.G.R. for her physical and emotional injuries, including posttraumatic stress disorder and depression. During discovery, T.G.R. requested that Gordon produce her entire Facebook account history. Gordon objected to T.G.R.’s request to produce her entire Facebook account history. T.G.R. filed a motion to compel the requested discovery.
2. Holding/ Reasoning: The court grants in part and denies in part T.G.R.’s motion to compel. The request for Gordon’s entire Facebook account history is overly broad. The production would produce only a small amount of relevant information compared to the significant amount of irrelevant information. The production thus would not be proportional to the case’s needs. However, T.G.R. is entitled to certain additional information beyond what Gordon has already produced. Specifically, T.G.R.’s motion is granted in part, but the request is limited to any Facebook history after the accident that relates to her distress, mental disability, and her activity levels after the accident. 
3. Main Takeaway: Just because information is cheap and easy to retrieve does not mean that the retrieval is not burdensome. Courts, can deny discovery of information that will serve to embarrass, annoy, or oppress.
vii. Wagoner v. Lewis Gale Medical Center, LLC: Party Created Burden 
1. Facts: P was a security guard for D. Wagoner was fired after approximately two months on the job. Wagoner claimed that his termination violated the Americans with Disabilities Act. Wagoner sought production of all electronically stored information maintained by Wagoner’s former supervisors at Lewis Gale. Wagoner limited the request to a four-month period, and the following specific search terms when paired with Wagoner’s name: dyslexia, dyslexic, read, reading, slow, ADA, disabled, disability, security, schedule, copy, and copying. Lewis Gale objected to the requests. Lewis Gale’s e-mail system did not keep emails for more than three days after they were sent. As a result, Lewis Gale would need to hire a third party to retrieve and review the information. Lewis Gale argued that the cost of retrieving and reviewing the requested information—over $45,000—would be more than Wagoner’s potential damages in the lawsuit.
2. Rule: Relevant information may not be discoverable if the responding party can show that the information is not reasonably accessible because of undue burden or cost.
3. Holding: Court granted Wagoner’s motion to compel. Lewis Gale does not claim that the requested information is in an inaccessible format. Rather, it claims that it will be expensive to retrieve the information given Lewis Gale’s email system. Although this may be true, the court will not relieve Lewis Gale of producing the requested information due solely to its decision to store its emails in a manner that makes them difficult to retrieve. 
viii. Rengifo v. Erevos Enterprises, Inc.: Discovery Reqs. & Chilling Effects  
1. Facts: P sued the defendants under the Fair Labor Standards Act (FLSA) to recover unpaid overtime wages. P moved for a protective order to prevent discovery into P’s immigration status, social security number, and authorization to work in the United States.
2. Rule: Under Federal Rule of Civil Procedure 26(c), an order may be issued to prevent certain matters from being inquired in order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.
3. Holding: Courts ordered a protective order on P’s immigration status and information. Allowing inquiry into immigration status would have a chilling effect on employees seeking to enforce their rights. Requested was seen as oppressive to P. 
4. Main Takeaway: Can’t allow discovery that will create a chilling effect. E.g. forcing undocus to show documentation would oppress employees from enforcing their rights. 
F. Privilege Rule 26(b)(1) 

i. Purpose: Confidential communications between particular people.

ii. Privileged documents are not meant to conceal facts but to conceal mental impressions, protect individuals from possible subjective thoughts, and protect legal theories, conclusions and opinions. 

1. Privileged information is not discoverable unless it is waived. 

2. The party must expressly state the claim of privilege. 

3. Privileges, even if asserted, can later be waived (depending on the parties’ certain stances in litigation) 

iii. Limits:

1. Something said in confidence to a professional must have been in furtherance of providing professional services. 

2. Ex: If something is disclosed to an attorney on the golf course and without them knowing they were an attorney, this conversation would not be privileged.  

iv. Parties can waive privileges by:

1. Taking certain stances in litigation (suing attorney for malpractice) 

2. Disclosing it to another person (3rd party in the room with the lawyer) 

3. Rule 26(b)(5)(B)– Inadvertent Disclosures: 
a. If a privileged document is disclosed by accident, the Party must notify the other party of the inadvertent disclosed material. 

b. OP must destroy or return the documents until the claim is resolved & may submit the document under a court seal for review. 

c. Producing party must preserve the information until the claim is resolved.  

v. Examples of privileged relationships:

1. Privilege against self-incrimination

2. Doctor-patient

3. Attorney-client 

4. Clergy member & Parishioner 

vi. Attorney work product–Rule 26(b)(3)(A)
1. Protects tangible materials and documents prepared by a party in anticipation of litigation or for trial. 
a. Includes info. From 3rd parties, consultants, agents, and etc.
b. AKA Trial Preparation Material 

c. Exception: If the information is prepared “in the ordinary course of business, or pursuant to public requirement unrelated to litigation, or for other nonlitigation purposes” then the documents are not protected. 

2. Can be discoverable/ protection overcome for the following reasons: 

a. Work product material contact information not reasonably available by other means; and 

b. The party would be substantially prejudiced if not allowed the access the materials; 

i. Ex: Defendant interviews various witness prior to trial, and all of those witnesses have died. 

c. NOTE: A party can NEVER discover the Attorney’s mental impressions, conclusions, opinions, or legal theories about the case.  (absolute protection) 
i. If discoverable information has Attorney notes, then party might be required to disclose redacted material. 

3. Hickman v. Taylor: Attorney Work Product 
a. Facts: Lawyer interviewed sunken tugboat survivors for a lawsuit (informal interviews not depositions) who was employed by the company as their attorney to defend potential wrongful death suits. 

b. It wasn’t a privileged conversation bc it was between an attorney and 3rd parties. But interviews included memos which revealed lawyer’s mental impressions and that was privileged; 
c. Rule: So long as the party prepares information in anticipation of litigation, that information will be privileged unless there’s a showing that of necessity, or that “denial of such production would unduly prejudice the preparation of a party’s case or cause them any hardship or injustice.

d. Holding/ Reasoning: Witnesses/ 3rd parties were still available and plaintiff offered no other need for them. 

G. Required Disclosures– Rule 26(a)
i. This is where the disclosing party must present information that supports their claim or defenses.  

ii. Things that a party needs to turn over without being asked includes:

1. Names and locations of witnesses to support your claims and defenses
2. Descriptions and locations of documents that support your claims and defenses
3. Calculations of damages and information to support it  

4. Copies of insurance agreements 

5. And eventually, testifying experts and their reports. 

6. But not non-testifying experts, like Dr. Berkeley

iii. Each party puts their best evidentiary cards on the table– but not those pieces of evidence that will undermine its own case
H. Requests for Production of Documents– Rule 34 
i. Usually begin with Request for Production  

ii. A way for attorneys to get their hand on physical documents or objects such as: emails, hospital bills, vehicle maintenance records, the wrecked care itself, and so on

1. Includes meta=date and translations of material into usable forms 

2. ESI documents are discoverable. 

3. Allows entry into to land for inspection, if necessary. 

iii. ONLY parties to the case can be served (non-parties can as well but they need to be served with a subpoena) 

iv. What does a party do once they receive RFP? (options)

1. Object the demand for various reasons

2. Respond

3. Direct the other party where the documents/ items can be found

I. Interrogatories– Rule 33 
i. Purpose: seek out categories of information that can guide further document requests and depositions. (such as names and addresses of those involved) 

ii. Limited to 25 questions 

iii. Benefits: They can get information not contained in any document and are typically much cheaper than a deposition. 

iv. Drawbacks: 

1. Questioner cannot follow up to evasive responses. 

2. Only limited to 25 questions unless they receive permission from the court or stipulated by the other party

3. Can only be sent to parties of the case. Nonparties can be deposed but not answer interrogatories. 
J. Request for Admissions– Rule 36
i. Purpose: seeks to take out issues of controversy (eliminate undisputed issues)

ii. Once admitted, they are “conclusively established.”– Rule 36(b) 
iii. Usable against only parties, are relatively cheap, and in writing 

iv. Unlimited number of requests for admissions 

v. How to respond: Party must either admit, deny, or explain in detail why they can neither admit or deny

K. Depositions– Rule 30
i. Purpose: Pin down parties’ and witness’ stories before trial; once the story is pinned down, the lawyer can decide what to do with it 

1. It is like questioning a witness at trial without the judge– except the location will usually be a conference room rather than a courthouse

2. Lawyers present for each side with a court reporter

3. At depos, lawyers have the opportunity to explore what may turn out to be dead ends, and to ask questions without having the lease notion of what the answer might be 

4. Rule 30(c)(2)– All questions must be answered (unless it is privileged or protected by court) 

ii. Benefits: Lawyer can immediately follow up further questions if witnesses are being evasive. Opens up new avenues of inquiry.

iii. Drawbacks: Very expensive!

iv. Total numbers of depos one side may take is 10, and no person may be deposed a second time without the permission of the court or the other side 
v. Rule 30(b)(1)– Nonparties can get deposed if they have discoverable information. 

L. Physical & Mental Evaluations– Rule 35 
i. Can compel a physical or mental exam of a party if that party’s physical or mental condition is at issue and there is a good cause. 

1. EX: Parties that alleged emotional or physical injuries 

ii. Rule 35(a)(1)– Notice & Motion: 

1. May be made only on motion for good cause and on notice to all parties and the person to be examined; and

2. Must specify the time, place, manner, conditions, and scope of the examination, as well as the person or persons who will perform it.

M. Pretrial Witness Lists and the Pretrial Order 

i. Considered the final round of discovery 

ii. Includes list of witnesses, expert reports, exhibits, documents–that each side proposes to introduce to trial 

iii. The final pretrial order practically forecloses the possibility of surprise witnesses and evidence 
AGGREGATE LITIGIATION
I. FEDERAL MULTIDISTRICT LITIGATION– 28 U.S.C. § 1407
A. General: 28 U.S.C. § 1407​– Allows cases to be transferred to a single federal judge “for coordinated or consolidated pretrial proceedings” if it meets the following: 

i. Commonality: Civil actions involving “one or more common questions of fact” are pending in different districts. 

ii. Convenience: Centralization is in “convenience of parties and witnesses and will promote the just and efficient conduct of the actions. 

B. The Process: 

i. Parties may petition to panel of seven judges to centralize a lot of federal cases before single judge raising “common questions of fact.” (only need 2 federal cases) 

1. Or initiated by the judicial panel on multidistrict litigation upon its own initiative. 

ii. If the panel agrees to the centralization, they send the action to the “Transferee” MDL Judge

1. They don’t have to include all parties or claims, if including them would not be convenient or efficient & perhaps even more complicated (In Re Aviation Products) 

iii. The “transferee” judge then hears all the overlapping “pre-trial” motions.

1. Including discovery for all cases & necessary dispositive motions 
2. Not automatic stay but injunctions can be filed within federal District courts to pause proceedings until the MDL is finished. 

3. States give a lot of authority to MDLs, so they can require state actions to coordinate with MDL like:

a. Requiring them to coordinate depositions 

b. State court plaintiffs obtain documents exclusively from a federal document depository or some other form of coordination. 
iv. Once finished, the “transferee” judge is supposed to send them back to the panel, which sends them back to the Jxd where they came from so they can go through their respective Trials. (if not terminated) 
1. Note: the Panel can separate any claim, cross claim, counter claim, or third-party claim and remand any such claims before the remainder of the action is remanded. 

2. However, once transferred, cases rarely return to their home district 

a. A remand rate of 3% (97% get settled) 

b. B/c transferred Judge put this pressure/ preference to settle cases rather than send them back home. 

c. Which is why MDLs can go on for a long time. 

v. Notes: 

1. Currently, MDLs make up 65% of all pending federal civil docket claims 

2. Product Liability and sales practice suits comprise 1/3 of all pending MDLs 

3. ½ of the Federal Docket is the 3M (military earplug lawsuit) 

4. The Panel shall consist of seven judged (district & circuit) designated by the Chief Justice of the U.S. & no two whom shall be from the same circuit. 

C. Procedure Preferences/ Downsides 

i. Defendants

1. Reduce overlapping discovery 

2. To buy time– to create a legal strategy 

3. To cherry pick cases 

4. One federal court’s decision sets tone for other state actions

5. But also lose control over which cases proceed, precedent set by the MDL   

ii. Plaintiffs

1. Can receive more information about which cases proceeding and/or settling 

2. Filing strong and weak claims together 

a. Can include their meritless claims under thousands of claims in hopes that the Judge will not see it. If not dismissed, this claim can recover through a settlement agreement. 

3. When thousands of cases come together, it gives a perception that there is something wrong with the product. (power in #s) 

4. Broaden opportunities for discovery 

a. Plaintiffs can dig deeper on critical issues from the time saved through the centralized discovery. 

5. Effect on law and settlement 

a. Collectively are better financed than counsel acting individually. 

b. Having all parties in the “same room” puts pressure for settlement (Strength in #s)

6. Corporate officers will not be deposed repeatedly. (efficient & convenient) 

D. Standards Favoring/ Disfavoring Centralization 

i. Favoring– Commonality & Convenience

1.  Is it relatively early in litigation? 

a. Not a lot of discovery so putting them together would be efficient. 

2. Conserving resources for large numbers of cases

a. Would avoid deposing the same people repeatedly. 

3. Overlapping discovery needs 

4. Risk of conflicting judicial decisions 

5. Whether similar facts are at issue with respect to the various claims (common defect, design, or problem across all cases) 

6. Common ∆ or type of ∆

7. Common legal claims 

ii. Disfavoring 

1. Is it later in litigation or discovery process? 

a. If a party had already done their discovery, it would be highly inefficient to be included in the MDL & redo. 

2. Different ∆s or theories in liability 

a. Ex: In NFL & Riddell Helmets case, Plaintiffs were arguing a negligence/fraud case by the NFL and product liability by Riddell. 

3. Different products or parties without overlapping claims 

4. Can parties coordinate on their own 

a. If they can, then it is less likely that an MDL will be established. 

b. This happens when parties are mostly represented by the same counsel, so little need for additional coordination in court. 

5. **The boundary cases are when legal claims are common, different parties, but some factual overlap 

iii. In Re Shoulder Pain Pump– Chondrolysis Products Liability Litigation 

1. Facts: Panel opposed centralization b/c they didn’t believe it would serve the convenience of the parties & witnesses or further the just and efficient conduct of this litigation: 

i. There’s an indeterminate # of different pain pumps made by different manufactures are at issue, 

ii. Different kind of ∆s and different kind of drugs 

b. Not all 13 constituent actions involve pharmaceutical company ∆s 

c. Many ∆s are sued only in a minority of those actions 

d. Different theories of causation 

e. Different theories of liability 
iv. In Re Aviation Products Liability Litigation 

1. Facts: The panel divided the cases into two groups Schedule A and Schedule B. They held that Schedule A and some of Schedule B would benefit by centralization b/c:

a. Similar legal theories: Helicopter companies suing for similar damages to business 

b. Similar Facts: Each action against Allison will require discovery concerning the design, manufacture and installation of the Allison 250-C18 engine. 

c. Even though different in some respects, discovery will be concerned for the engineers responsible for the overall design and development of the engine. 

i. Even if witnesses and crashes occurred in different places 

d. But separated personal injury claims for wrongful death, servicing motors, or where discovery is over. 

e. Best place to litigate is Indianapolis b/c Allison is the only party involved in all of the transferred cases and its plant/ offices are located there.
i. Documents and witnesses are located there so more efficiency 

ii. Indianapolis provides a convenient geographical center for the litigation.  
II. CLASS ACTIONS– FRC Rule 23
A. General: Class actions permits one or more parties to “sue or to be sued as representative parties on behalf” of all those similarly situated. 

i. The ability to aggregate large numbers of litigants tends to shift focus from the client to the lawyer, from damages to attorneys’ fees, and from litigation to settlement. 

B. PREREQUISITES Rule 23(a): Certification Process 

i. Rule: Under rule 23(a) a person seeking to represent the class action must ensure that they meet the following requirements: 1) numerosity, 2) commonality, 3) typicality, and 4) adequacy. 

1. Numerosity–Rule 23(a)(1)
a. The class is so numerous that joinder of all members is impracticable;
b. Usually needs more than 40 people but typically, classes consist of at least hundreds of persons 

i. Typically, 20 or fewer is usually not sufficiently numerous 

2. Commonality–Rule 23(a)(2)
a. There are questions of law or fact common to the class; 
b. Usually the much-litigated question whether members of a class have enough in common to justify class certification.

i. Sub-classes are possible. 

c. They have to show a common issue that can resolve all class members claims “in one stroke.” (Walmart)
i. Or that “their claims can productively be litigated at once.” (Walmart)

d. For instance: class members must have suffered the same kind of injury or similar injuries from the same erroneous policy. For example: 

i. Centralized mechanism that caused the flaws/ injury 

ii. Same policy/ system that discriminates.

iii. Injury came from a common practice 

3. Typicality–Rule 23(a)(3)
a. the claims or defenses of the representative parties are typical of the claims or defenses of the class; 
i. Class representative must:

1. Have suffered injuries similar to the class from ∆
2. Seek relief similar to the class

3. Not be subject to significant defenses not shared by the class

b. Ex: In a mismanagement of pension plan suit, the rep couldn’t have lost thousands from their pension if the class members only lost hundreds. 

i. Rep. must be in a place where they have the same incentives and motivations as the class members. 

c. Without typicality from the representative, it’s difficult to see whether the rep. would have the incentive to vigorously represent the party. 

4. Adequacy–Rule 23(a)(1)
a. the representative parties will fairly and adequately protect the interests of the class.
i. Class Representatives:

1. Can’t be a relative or employee of the class lawyer or any relationships that would conflict with the representative’s decisions about the litigation.

a. Must be adverse to the other side. (no sweetheart deals) 

2. Their interests can’t conflict with the some or all of the class members.  

ii. Class prospective lawyer: 

1. Lawyers will be making most of the significant decisions 

2. Shouldn’t have conflicts that would cloud their representation 

3. Usually judges appoint lawyers who are experienced in these cases. (not new attorneys) 

4. Looks at the firm’s ability to finance protracted litigated b/c class actions are usually long and expensive. 
ii. Walmart Stores, Inc. v. Dukes: Commonality Not Present 
1. Facts: Dukes (plaintiff) and two other current or former employees of Wal-Mart Stores, Inc. (Wal-Mart) (defendant) were three named plaintiffs in a proposed class action against the company that included approximately 1.5 million current and former female Wal-Mart employees (plaintiffs). Plaintiffs brought suit against Wal-Mart alleging that the company engaged in a corporate culture of discrimination against female employees in violation of Title VII. Plaintiffs did not allege any violation of an express corporate policy. Rather, they claimed that the local Wal-Mart managers’ subjective discretion over pay and promotions was exercised disproportionately in favor of men. Plaintiffs sought injunctive and declaratory relief as well as individualized back pay. 

2. Main Issues: The supreme court focused ∏’s certification flaws on two things: 1) 23(a)(2) in that all parties do no raise a question of law or fact that is common to the class. & 2) 23(b)(2) that this class action questing individualized back pay goes against the purpose of this class action in this rule and against due process. 

3. Holding/ Reasoning:

a. 23(a)(2)– Not common enough. It was not enough for the employees to allege that they had suffered a violation under the same statute. 

i. It’s possible that the law can be violated in different ways. 

ii. Too many different stores, regions, chains, and etc. (1.5 million employees)

1. It’s likely that they all have different practices.  

2. Could not show a common practice that all regions/ stores used. 

iii. No significant (explicit) proof– They had an overarching corporate policy that forbids workplace discrimination. ∏ tried using a social framework analysis that showed potential implicit biases; but this was rejected. 

1. The expert conceded that he could not calculate what percentage of employment decisions might be affected by “stereotyped thinking.” 

iv. Walmart did not have a testing procedure or other company-wide evaluation method that can be charged with bias.

v. No common issue by all members that can be addressed in “one stroke” bc Walmart, Inc. gave regional locations power to hire/ fire/ promote/ etc. 

b. 23(b)(2)– Claims for monetary relief could not be certified under this rule b/c different members would be entitled to different recovery amounts than other class members. 

i. This goes against due process bc this rule does not require notice to the class members so they don’t have a choice or ability to opt out. & members who have are entitled to backpay (for nondiscriminatory reasons) would not be able to recover under this suit nor in the future.  

ii. Back pay could not be recovered in this action, even if it’s considered equitable relief. Rule 23(b)(2) only speaks of injunctive and declaratory relief. 

4. Main Takeaway: Members of a class must show that they have a common issue that the court can resolve for all class members claims “in one stroke” or that “their claims can productively be litigated at once.”

C. TYPES OF CLASS ACTIONS– Rule 23(b)
i. General: In addition to the requirements of Rule 23(a), before a class action can be certified, it must fit within one of the “class” types specified in Rule 23(b). 

1. Risk of Inconsistent Judgments: Rule 23 (b)(1)– prosecuting separate actions by or against individual class members would create a risk that 1) the class opponent would become subject to incompatible standards of conduct due to inconsistent adjudications or 2) if prosecution of the claims through separate actions would impair the interests of absent class members. 
a. Ex: If a city proposes to issue bonds to construct a civic auditorium but 50% of the city says and 50% of the city says no. So, we put these actions together to: 

i. Rule 23(b)(1)(A)– prevent inconsistent or incompatible judicial rulings between the different class actions (that are against each other) 

ii. Rule 23 (b)(1)(B)– Keeping them together to prevent impeding a group of people’s abilities to protect their interests.

2. Injunction: Rule 23 (b)(2)– provides for class actions where a class seeking final injunctive or declaratory relief may be certified if the class shares a general claim against the opposing party.  

a. Uniform relief only (e.g. injunction)

b. Does not require finding of superiority; little discretion for judge; 23(b)(1) or (b)(2)

c. Chance to opt out not required 

d. Appropriate notice 23(c)(2)(A)
3. Superiority: Rule 23(b)(3)– the court finds that 1) the questions of law or fact common to class members predominate over any questions affecting only individual members, and that 2) a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. (usually divided to two sub-groups)
a. “Small-claims” lawsuits– actions in which many persons allege small amounts of damage. 

i. Note: If it is less than a retainer/ something not worth to bring on your own, then it’s likely a small claim 

b. Mass Torts– airplane crashes, a hotel fire, the exposure to hundreds of thousands of workers to asbestos. 

i. Usually substantial damages are attached to these class actions. 

c. Other: 

i. Individualized relief possible (e.g. damages) 

ii. Court must find that a common issue predominates, and find superiority; 23(b)(3)

iii. Chance to opt out required

iv. “the best notice that is practicable” – 23(c)(2)(B) 
ii. Tyson Foods, Inc. v. Bouaphakeo: Common Unfair Practice 
1. Facts: Tyson denied OT pay for time it takes to put on and take off protective gear. This is a common company-wide policy affecting the class of all 3,000 employees at a large Tyson plant, some of whom might have taken it faster than others. Used statistical evidence to show average time/ pay lost due to practice. Request monetary relief for loss of OT under R.23(b)(3). 

2. Issue: Whether the question of law and common facts predominated over any other questions affecting only individual members. 

3. Holding/ Reasoning: Class action under R.23(b)(3) affirmed. Similarities predominated bc: 

a. This company-wide policy affected all employees from ONE single plant/ factory 

b. This was a common practice in Tyson where employers would not reimburse OT at all.

c. Out of 3K employees, only ~233 employees did not work 40 hrs a week so were not included in the class action 

4. Main Takeaway: Class members don’t have to suffer the same injury to find a commonality. Just the same kind of injury that was caused by the same common practice, system, or policy.  

D. NOTICE OF CLASS ACTIONS​– Rule 23(c)(2)
i. Rule 23(b)(1) and Rule 23(b)(2) Class Actions 

1. General: Notice of the action is at the court’s discretion. 

ii. Rule 23(b)(3) Class Actions

1. General: The notice must be the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. Members need to be told about their rights and ability to opt out.  

E. SETTLEMENT OR DISMISSAL– Rule 23(e)
i. General: Under Rule 23(e), the claims, issues, or defenses of the certified class may be voluntarily settled, compromised, or dismissed only with the approval of the court. 

ii. Conflicts, Costs, & Collective Action Problems 

1. Group Settlement Without Separate Representatives 

a. Conflicts between attorney and client 

b. Conflicts between clients 

c. May overlook differences in Legal Entitlements, Fairness, and Dignity 

2. Group Settlement With Separate Representative 

a. Additional costs of representation and adjudication 

b. Unexpected conflicts between attorney and client–with more attorneys working on contingency, there may be less interest in higher settlement award 

c. May still overlook differences in legal entitlements, fairness and dignity 

3. Individual Litigation 

a. Inconsistency, Lottery-like awards

b. Time consuming 

c. Race to courthouse may exhaust limited funds of defendant 

d. Additional costs for Lawyers, Court Fees, Potential Bankruptcy costs 

iii. Notice of Settlement Required 

1. Rule 23(e)(1)– Notice to class members is required. 

a. The court “must direct notice in a reasonable manner to all class members who would be bound the [proposed settlement, voluntary dismissal, or compromise]. 

b. Does not require individual notice. 

c. Can be done through newspaper ads, online postings, radio spots, etc. 

d. EXCEPTION: If it is a 23(b)(3) class, it may offer a second chance for individuals to opt out of the class and the settlement. 

iv. Fairness Hearing 

1. Rule 23(e)(2)– Requires court approval of class action settlements that would bond class members “only after a hearing and finding that it is fair, reasonable, and adequate.” 

a. Procedural Fairness 

i. Must show that the class is common and was adequately represented by representatives and counsels.

ii. That the settlement was negotiated at arm’s length and was not a product of collusion 

1. Examples that can show unfairness:

a. Fast settlements (without discovery) 

b. Substantially different groups are represented by the same attorney 

c. Attorneys compensated extremely large fees 

b. Substantively Fairness 

i. The relief afforded to the class is fair and reasonable given the costs, risks, probability of success, and delays of trial and appeal. 

ii. & Class members are treated equitably (relative to each other) based on their facts and circumstances and are not disadvantaged by the settlement considered as whole. 

2. “Opt Out” Provision​–Rule 23(e)(4)– Court may refuse to approve a settlement of a 12(b)(3) class unless the settlement “affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.” (2nd opportunity to opt out) 

3. Rule 23(e)(5)– Class Member objections: If members do not agree with the settlement, they have a moment to present their objections in a hearing. 

v. Amchem Products, Inc. v. Windsor Substantively Unfair= No Settlement 
1. Facts: A series of asbestos claims were brought before the Judicial Panel on Multi-District Litigation. Due to the volume and complexity of the asbestos litigation, the judicial panel decided to transfer all asbestos claims filed in federal courts to a transferee Judge. After this consolidation, counsel for Windsor et. al. (plaintiffs) (victims of asbestos exposure) and Amchem Products, Inc. et. al. (defendants) (asbestos manufacturers) reached a partial global settlement. The terms of the settlement were that a class consisting of all individuals with potential asbestos claims who had not yet filed lawsuits would be certified pursuant to Federal Rule of Civil Procedure 23(b)(3) (FRCP) for purposes of settlement only. The purpose of the proposed settlement was to attempt to create an administrative structure that would provide set compensation for certain asbestos-related diseases. 
2. Issue: Does a class action need to meet all requirements even if it entering into a settlement? 

3. Rule: The court must certify the class before approving the settlement. The fact that the case will settle and thus not require a trial is important in terms of manageability, but it “does not justify wholesale ignorance of the requirements 

4. Holding: Despite the over-arching issue of asbestos-related health problems for all plaintiffs, common issues do not actually predominate
a. Not Common enough: Very different injuries suffered by the plaintiffs, which was complicated by the fact that some class members had not yet manifested physical disease. This fact means the certification does not comply with the requirements of FRCP 23(b)(3). 
i. Different asbestos containing products, used in different ways, over different periods of time 

ii. Class members had different knowledge about the dangers of asbestos.

iii. Some suffered injuries whereas others didn’t (or at least weren’t manifested yet)
b. Inadequate Representation: Second, the named parties do not adequately represent the class, because those currently injured had interests distinct from those who had been exposed to asbestos but not yet exhibited any physical symptoms. 
i. This creates an allocation drama where counsel can’t adequately represent these two different groups. (more generous and immediate payments for the currently injured instead of the non-injured. 
ii. This fact means the certification does not comply with the requirements of FRCP 23(a)(4).
c. Come future plaintiffs may get nothing: those with lung conditions will only get money if they develop other qualifying illness in the future. 

5. Main Takeaway: The court MUST certify the class before approving the settlement. This ensures that settlements are fair and equitable to all party members.  

vi. In re Deepwater Horizon: Same Injury Can Unite a Class  
1. Facts: A huge well broke/ exploded in Mexican Gulf and an MDL against several companies were brought against them. Of those groups a class action with 3 companies was started (BP, Allpar, Objectors, Cobb, and BCA). The court issued a PSC into the case and they filed an amended class action complaint and a proposed settlement. The ∆s did not approve of the settlement bc they had issue with the two policy announcements:

a. Exhibit 4C: Establishes a formula for measuring the payments made to class members as compensation for business-related economic loss.

b. Exhibit 4B: Established the Causation Requirements for Businesses Economic Loss Claims 

c. Essentially tried to argue against the class certification b/c these two policies showed the parties were too different to be a class. 

d. They also challenged that the attorney should not be able to represent the entire class bc some suffered injuries whereas other parties to the claim did not. 

2. Issue: Does a Rule 23(a)(2) class fail to show that they have a questions of law or facts common to the class if they have different losses or different facts of causation? 

3. Holding: Court held that the deal was fair and approved the settlement. 

a. Settlement fund is uncapped–Can bring a claim later on which does not bar someone who is injured. You didn’t have to worry that lawyers were reducing some plaintiffs’ awards to pay other plaintiffs more. BP promised an unlimited fund. 

b. Commonality– Although injuries may vary in extent, all came from the same negligent conduct (same oil spill) and suffered the same general kinds of injuries. 

4. Main Takeaway: Just one “instance of injurious conduct” may constitute “the same injury” and unite everyone for the point of certifying a class settlement.  
JUDGMENTS & RELATED MOTIONS 

VII. SUMMARY JUDGMENT–Rule 56
A. Standard 

i. When Defendant ask the court to dismiss the case because there’s no genuine material, factual dispute of for the jury to decide. 

ii. “Provides that the court shall grant summary judgment if the movant shows that that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law”

1. should be granted if, given the evidence presented, no reasonable jury could find for the nonmoving party. 

iii. “Dispute of fact” is genuine when a reasonable jury viewing the evidence could find in favor of either party. Facts are also viewed in the light most favorable to the person opposing the motion. 

1. But when no evidence exists to support an essential element of a case or rests only on speculation, there is no genuine issue for trial. 

iv. Can use information attained from discovery and other informal investigations to challenge the truth of assertions made in the pleadings 

1. A way of “matching up” evidence with substantive law 

v. Two questions need to be asked: 

1. Has the Moving Party (MP) done enough to warrant out scrutinizing the Non-Moving Party’s (NMP) evidence?

2. Has the NMP done enough to avoid summary judgment?

B. Purpose: Designed “to secure the just, speedy, and inexpensive determination of every action.” 
i. Ways for defendant to resist the summary judgment:

1. Present information to the judge that there is a material factual dispute and that a court should leave it to a jury to resolve 
C. Time to File Motion: A party may file an MSJ at any time until 30 days after the close of all discovery. (preferred to give time to parties to do their appropriate discovery) 

D. What is used in a summary judgment? –Rule 56 (c) (1)(A)
i. Affidavits (Rule 56 (c) (2)– written document in which the affiant swears under penalty of perjury that the statements made are true. 
ii. Typically written by an attorney and reviewed with the affiant. 
iii. Deposition transcripts,
iv. Copies of relevant documents– Rule 56(c)(2) makes it clear what documents a court cannot consider. 

v. NOTE: No witnesses testify in court, and no jury present 
E. Did the Party Meet their Burden? 

i. P–MP (Burden) Will have the burden to meet their prima face case and asks whether their MSJ present evidence that require a reasonable jury to find for the MP.
ii. D–MP (No burden) Does the moving party present something or show gap in the NMP evidence? 

iii. Houchens v. American Home Assurance Co.: Rests on Speculation= No Genuine Issue of Fact 
1. Facts: Alice Houchens (plaintiff) brought suit against American Home Assurance Co. (American) (defendant) to recover on occupational accidental injury and death insurance policies issued to her husband, Coulter, who disappeared during a trip to Thailand. The court had granted Ms. Houchens’ motion to declare her husband legally dead. American refused to pay on the policies because both required death to occur by accident and there was no evidence that Mr. Houchens had died an accidental death. American moved for summary judgment on Ms. Houchens’ suit, asserting that there was no genuine issue of material fact and that it was entitled to judgment as a matter of law.
2. Holding/ Reasoning: Summary judgment against P b/c even in the light most favorable to her, P cannot establish that her husband died an accidental death, only that he disappeared. It is equally conceivable that he could have been murdered, committed suicide, died of natural causes, or relocated to somewhere else. 
3. Main Takeaway: After adequate time for discovery, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case & that party will bear the burden of proof at trial, a summary jxd can be granted b/c without evidence a reasonable jury would not be able to find for them. 
iv. Celotex Corp v. Catrett: NMP Must President Evidence to Overcome Challenge
1. Facts: Catrett sued a number of asbestos manufacturers including Pet. in district court, claiming that her husband died from exposure to the manufacturers' asbestos. Celotex moved for summary judgment on the ground that Catrett failed to present any evidence showing that her husband had been exposed to Celotex’s products. In objection to the summary judgment motion, Catrett submitted three documents that suggested the decedent had been exposed to Celotex’s products. The 3 documents were not affirmative proof but rather evidence that will be looked at before trial. 
2. RULE: Although the moving party does not need to present affirmative evidence, the nonmoving party is expected to present some form of affirmative evidence to overcome the challenge.
3. IMPORTANCE OF THE CASE: 1) If the basic evidence supporting your claim or defense is not available at the summary judgment stage, you lose. 2) Moving party’s burden is discharged if they show there is no evidence to support nonmoving party’s case. 
F. Did the NMP show enough to avoid SJ? 
i. Tolan v. Cotton: Viewed in the light most favorable for NMP
1. Facts: P and his cousin, Anthony Cooper (plaintiff), exited the car. Edwards (an officer) accused them of stealing the car. P and his parents reiterated that the vehicle belonged to Tolan, who lived at the home with them. Officer, Cotton arrived on the scene and may have pushed P’s mother up against the garage door. 
a. Tolan testified that he reacted to this and rose to his knees. 
b. Edwards and Cotton testified that Tolan rose to his feet. 
c. All parties agree that Tolan then exclaimed, “Get your fucking hands off my mom.” 
2. Cotton then shot Tolan, piercing his liver and collapsing his right lung. Tolan survived but suffered a life-altering injury, which causes daily pain. 
3. Tolan, his parents, and Cooper sued Cotton for use of excessive force. Cotton moved for summary judgment. 
a. Lower court and court of appeals clearly favored Cotton’s evidence and did not acknowledge Tolan’s evidence but nonetheless there was evidence from NM (depositions from him and his parents). 
4. RULE: Summary judgment may only be granted when the evidence, viewed in the light most favorable to the non-movant, establishes that the movant is entitled to judgment as a matter of law.
b. Decisions made by Judges vs. Jury 

i. Benefits of Judge

1. Precedential Impact– Need for clear lines and consistency 

2. Guardrail– Protect the rights of defendants from the passions of a jury when the plaintiff’s “claims and defenses have no factual basis” 

3. Separation of Powers– Deference to expertise of another branch of government 

4. Separation of Powers 

ii. Benefits of Jury 

1. Intent, Community standards, Norm– Resolving questions of intent, community standard, or norms that turn on direct and circumstantial evidence 

2. Credibility of competing witness testimony– They are presumably better at unraveling complicated factual disputes, including competing witness “perceptions, recollections, and even potential biases” 

3. Diversity– Access to diverse body capable of resolving dispute from a variety of perspectives. 

4. Democratic principles– Separate body capable holding other institutions, particularly government bodies, to account.  
II. MOTION FOR JUDGMENT AS MATTER OF LAW & RENEWED MOTION FOR JXD AS MATTER OF LAW (JNOV)– Rule 50(a)-(b)
a. General: Provides procedural requirements for challenging the sufficiency of the evidence in a civil trial. The rule establishes two separate stages. Prior to submitting the case to the jury, a party may file a motion for jxd as a matter of law under Rule 50(a). After the verdict and entry of judgment, a party may renew their motion for judgment as a matter of law to Rule 50(b). (referred as Motion for Jdx notwithstanding the verdict.”)
i. JMOL Procedure &Timing: Must first make the motion before case is submitted to the jury. The motion must specify the jdx sought & the law and facts that entitle the movant of the jdx. If denied, party must renew motion after a jury verdict. 

1. Standard: The court must view the evidence in light most favorable to the opposing party and draw all reasonable inferences from the evidence in favor of the opposing party. It may not consider the credibility of witness or evaluate the weight of the evidence, and it must disregard all evidence favorable to the moving party that jury is not required to believe. If reasonable persons can draw different inferences, then the issue is for the jury to decide, and the motion cannot be granted. 
a. Court has more discretion to deny it before submitted to jury, than after a hurry verdict. 

ii. JNOV Procedure & Timing: If the court does not grant a motion for jxd as a matter of law, then the court is considered to have submitted the action to the jury. The movant may file a renewed motion for jxd as a matter of law no later than 28 days after the entry of judgment.

1. Can only file motion of renewal if JMOL was filed at the end of evidence and before it went to the jury. Failing to this, then an appellate court will not review the jxd. 

III. MOTION FOR NEW TRIAL– Rule 59
a. Timing: Must make motion after jury verdict but no later than 28 days after the entry of judgment. 

b. Standard: Court have broader discretion to set aside a verdict and hold a new trial when process leading up to the verdict was flawed or the result is “against the great weight of the evidence.” Courts generally cannot second guess the jury about witness credibility but may grant a new trial to prevent a miscarriage of justice like: 

i. Error at trial that renders the judgment unfair; 

ii. Newly discovered evidence that existed at the time of the trial was excusably overlooked and would likely have altered the outcome of the trial;

iii. Prejudicial misconduct of counsel, a party, the judge, or a juror; 

iv. A verdict that is against the clear weight of the evidence;

v. A verdict that is based on false evidence; or 

vi. A verdict that is excessive or inadequate. 

IV. RESPECT FOR JUDGMENTS 

a. CLAIM PRECLUSION– res judicata
i. General: Forbids a party from litigating a claim that was, or could and should have been, raised in former litigation. 

a. Rule: A claim is precluded in Lawsuit #2 when: 1) it is the “same claim” asserted in Lawsuit #1, 2) the claim is asserted by the “same parties” and 3) lawsuit #1 resulted in a “valid” and “final” judgment “on the merits.” 

b. Effects: If it meets the elements, then the claim MUST be precluded  

2. Underlying goals of this doctrine: 
a. Efficiency 

b. Conserve judicial resources 

c. The avoidance of inconsistency 

d. Peace from vexatious litigants 

3. Claim preclusion is just a way to say that we don’t want claim splitting: 

a. Splitting the injury: like suing for medical expense and suffering in separate case

b. Using separate legal theories: like products liability & breach of warranty 

c. Splitting the relief: Like suing separately for damages for past harm and for an injunction to prevent threatened future harm. 

ii. Is it the same claim? 

1. Rule: To determine whether a claim is the same, we look for all the claims that could and should have been brought. The law for determining this varies by jxd, but the possible tests are the following: 

a. Transactional Test (most common test) After a jxd, a claim encompasses all rights to relief “with respect to all or any part of the transaction or series of connected transactions, out of which the action arose” and looks at the following factors: 

i. Whether facts are related in time, space, origin, or motivation 

ii. Whether they for a convenient trial unit, and 

iii. Whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage. 

b. Same evidence–looks to see whether the claims use the same evidence and witnesses to establish elements of your claim.  

i. Claims are the same if evidence needed to sustain the second action would have sustained the first. 

ii. If the two claims are re a car accident, Claim #2 would likely be precluded. 

c. Same injury test 

i. In a car accident, claim #2 would likely go forward. 

ii. In CA you can bring two different claims if each has a different injury. 

1. For Ex: 1 car accident; 1 case for property damage and 1 for personal injury. 

2. Note: If the 1st and 2nd lawsuits take place in different states, use the law and the state where first lawsuit took place to determine which test applies. 

3. Exceptions to the compulsory impleader (should’ve raised the claim) under Rule 13(a):
a. When the action commenced, the claim was subject to another pending action; or

b. The OP sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader doesn’t assert any type of counterclaim. 

4. Frier v. City of Vandalia – Used Same Evidence Test 

a. Facts: Frier (plaintiff) had several cars that he parked in the street, creating obstacles for other drivers. When notes left by the police did not deter Frier from parking in the street, the police finally had garages tow away and store four of Frier’s cars. Frier first got back 2 cars and then the 3rd. Frier brought suit in state court, seeking replevin for the 4th car, under which he could recover his property if it had been taken without lawful process. The court ruled for the City of Vandalia (defendant), finding that the City had the right to remove the cars from the street. 
i. Frier next brought suit in federal court, alleging that the police had violated his due process rights by not affording him a hearing before or after towing his 4 cars.
b. Rule: Claim preclusion bars a cause of action if the second cause of action is based on a common core of operative facts with the first.
c. Holding/ Reasoning: Claim of preclusion bars the federal due process claim. The decision of the state court is affirmed.
i. The City was a defendant in both state and federal claims. 
ii. Both involved the same facts and same transactions – Frier’s cars being towed by the city ​
iii. Even if the state and federal claims were based on different legal theories, both actions contained similar evidence & could’ve been brought together.  
1. Similar evidence: Whether the city was within its rights to take the vehicle. 

iv. Frier has had his day in court, including a full hearing on his replevin claim. Thus, claim re violation of due process was precluded. 
iii. Same party? 

1. Rule: For claim of preclusion to apply, the claimant and the defendant must be the same in both the original action and the subsequently filed action. Nonparties to a suit generally have a “full and fair opportunity to litigate” the claims and issues settled in someone else’s suite. But sometimes nonparties can be bound if they are “in privity” with a party to the lawsuit, such as in the following instances:  

i. Agreement by the parties to be bound by a prior action; 

ii. e.g. test case: 6 different cases are pending against the same ∆ for an alleged defective product and agree that they will let one case move forward & the result of that trial will bind them all, whether win or lose. 

b. Preexisting “substantive legal relationships” 

i. Ex: such as preceding and succeeding owners of the same real property.  

c. Adequate representation by someone with the same interest who was a party (class actions, trustees & guardians–minors & people with disabilities) 

d. A party “assuming control” over prior litigation (insurance) 

i. Control in the litigation & financial interest in the claim

e. Nonparty litigates through a proxy

i. Relitigation by an agent on behalf of claimant; 

ii. Court in Taylor remand the case to determine whether this was present. 

f. Special statutory schemes such as bankruptcy and probate proceedings

2. Agency Exception/ Litigation through Proxy 

a. Why are the nonparty preclusion exceptions valid?

i. Claimants individual interests are aligned  

ii. (sometimes) parties in privity would have notice of the action 

1. With notice and adequate time to respond, there still is a sense of fairness 

iii. In first action, someone was protecting subsequent claimants

1. Either the party in the first action knew they were acting on behalf of others or the court took steps to protect interests of the absent party 

3. Taylor v. Struggell – “virtual representation” is not a valid exception 

a. Facts: Brent Taylor (plaintiff), an antique aircraft enthusiast, filed suit in the United States District Court for the District of Columbia seeking to obtain via Freedom of Information Act (FOIA) request the plans for a particular model plane’s engine. Prior to Taylor’s suit, his friend, Greg Herrick, also an antique aircraft enthusiast, filed a similar suit in the United States District Court for the District of Wyoming seeking the same information. Herrick’s suit was dismissed when the agency he made the request to, the FAA (defendant), refused to release the plans at issue. The FAA stated that they would not release the information as it constituted trade secrets on the part of the company that built the engine, Fairchild Corporation (defendant). When Herrick produced a letter written by Fairchild in 1955 that appeared to be a repudiation of trade secret protection on Fairchild’s part, the FAA contacted the company, which exercised its trade secret protection. Herrick’s suit was then dismissed. 
i. Taylor sued, represented by the same attorney
ii. arguing in addition to claims raised in Herrick’s suit that Fairchild is not able to now use trade secret protections when it appeared to dispense with them years prior
iii. Taylor & Herrick were close associates like they belonged to the same association 

iv. And Herrick gave Taylor information that he obtained in discovery from his case. 

b. Issue: Can a claim be precluded if the litigant in the previous case was not the same as the one in the current case but there was “virtual representation.” 
c. Holding/ Reasoning: No, virtual representation was not upheld by the Supreme Court for the following reasons: 

i. Litigants are generally not bound by the actions of another. Unless they fall under one of the exceptions. 
ii. The “virtual representation” doctrine would hold a litigant responsible for a suit for which they were not noticed. While this is acceptable in certain types of suits, such as class actions, those exceptions are creatures of statute, not common law. 
iii. Litigating these kinds of claims would take up a significant amount of the court’s time. It would require to look deeply into the facts & create new factor tests.
d. However, if a legal relationship (Agent/ by proxy) between Taylor and Herrick existed, then claim preclusion would apply. Such as if Taylor was acting as an “agent” for Herrick. Remanded to decide this issue. 
e. Main Takeaway: The only way non-parties can be bound is if they fall under one of the established exceptions.  

iv. Is there a valid final judgment based on the merits? 

1. Rule: A final judgment on the merits involves decision in a proceeding 1) where the court had power to issue a binding decision, 2) the court issued a final judgment, and 3) a party had a fair opportunity to prevail on the merits.

2. Validity

a. Typically focusses on whether the court that issued a judgment in claim #1 had both SMJ and Personal Jxd over the parties. 

b. If it did, then the Judgment was valid. 

3. Final Judgment 

a. It’s one that ends litigation and leaves nothing for the court to do but sign the Judgment. 

b. Orders between the litigation are “interlocutory” which means that it’s not final and may be amended during the course of litigation.  

c. Not Final:

i. Dismissed for lack of personal jurisdiction, venue, or subject matter jurisdiction. (Procedural Issues) 

d. Final:  

i. Judgments after parties settle and voluntarily dismiss a case 

1. Ex: Settlement Negotiation for Popper class ex would prevent him from coming back later to start a claim on the aneurysm. 

ii. 12(b)(6) dismissals with prejudice

iii. Cases dismissed for failing to prosecute a case or because of discovery abuse (even if the question is not decided in the end) 

1. Discretionary by the court 

2. Essentially, a party had the opportunity to present their case for consideration of the merits but failed to do so. 

iv. Summary Judgments/ Default Judgments 

4. On the Merits 

a. “on the merits” does not require a trial. 

b. When are dismissals “on the merits”?– Rule 41(b) 
i. Unless the dismissal order states otherwise, a dismissal under subdivision (b) and any dismissal not under this rule, except for: 
1. Lack of jurisdiction 

2. Improper venue 

3. Failure to join a party under Rule 19 

ii. Operated as an adjudication on the merits such that it bars any attempt of relitigation of the same claims. 
b. ISSUE PRECLUSION– collateral estoppel
i. General: Issue preclusion precludes the re-litigation of issues of fact or law that have already been necessarily determined in an earlier adjudication.  

1. Only used against losers. If you are WINNER, then you can’t use the jxd against anyone who hasn’t had an opportunity to litigate. 

2. Effects:

a. If the elements of issue preclusion are established, the court in Lawsuit #2 MAY preclude further litigation on that issue–depends on the facts/ It’s more discretionary. 

ii. Rule: A party may be precluded from relitigating an issue in Lawsuit #2, when: 

1. It involves the “same issue” decided in Lawsuit #1; and 

2. The issue was “actually litigated and determined” in Lawsuit #1; and 

3. Lawsuit #1 resulted in a “valid” and “final” judgment; and 

4. Preclusion is asserted against a party who had “adequate opportunity and incentive” to litigate the issue in Lawsuit #1; 

5. Note: A minority of states, not federal courts, have a 5th element which is a mutuality requirement. 

iii. How it happens; Ex: P1 (car driver) sues D (truck driver) for negligence that caused them to crash to each other and into someone’s home. 

1. Judgment in claim states that truck drove unreasonably and ordered damages to be paid to P1.

2. THEN P2 (homeowner) sues D (truck driver) for same event re D’s negligence. 

a. Note: not claim preclusion b/c different parties

b. But issue preclusion on whether D was negligent in his driving bc that was established in 1st claim. Now the only remaining issues is re damages and whether there are any affirmative defenses. 

iv. [Element 1]: Same Issue

1. “Issue” is case specific decision regarding facts or application of the law. 
2. Different burdens of proof in criminal and civil proceedings( issue litigated in civil litigation is not precluded from being litigated in a criminal court

a. Only barred when the criminal case came first (higher standard of beyond a reasonable doubt in criminal cases where civil on requires preponderance of evidence 

3. Must look at the burden as well as the substance of the law

4. Will not be precluded if there are many different rulings on the same issue, or it was ruled on based on procedural issues

v. [Element 2]: Actually litigated & determined. How can you tell? 

1. Bench Trial 

a. Written findings of fact–See Rule 52(a)

2. Jury Trial 

a. Special Verdict–See rule 49

b. General Verdict–harder to determine whether the Jury made findings are certain issues. 

3. Exam Tip: Question yourself re whether there’s another explanation as to why the court rendered this judgment. If it’s foggy re whether the issue was decided, make arguments as to why it probably wasn’t. 

a. If not explicitly stated in the court’s finding that potentially can’t be precluded. 

b. Default Judgments: not eligible to be considered “actually litigated” 
4. Illinois Central Gulf RR v. Parks 

a. Facts: Bertha and Jessie Parks (plaintiffs) were injured when their car collided with Illinois Central Gulf Railroad’s (defendant) train. Bertha and Jessie sued the railroad and the train's engineer, alleging negligence. Jessie sought damages for loss of Bertha’s services and consortium, and Bertha sought damages for her personal injuries. The railroad and engineer alleged that Jessie was contributorily negligent. A jury found in Bertha's favor against the railroad and awarded her $30K in damages, but the jury found that the engineer hadn't been negligent. & Jesse lost in his loss-of-consortium claim (derivative claim). 
i. Case 2: Jessie subsequently brought a negligence action against the railroad and the engineer for his own injuries, the railroad and engineer again claimed that Jessie was contributorily negligent. Both parties moved for summary judgment. The trial court denied the railroad's motion, holding that the prior judgment was not an adjudication of Jessie's contributory negligence, and that remained an issue for trial. The railroad appealed.
b. Holding: The court allowed Jesse to litigate his issue bc they were unclear whether it was actually decided. In Jessie’s previous case, the jury verdicts established that the railroad was negligent and that its negligence was the cause of Bertha’s injuries. 
i. However, the jury denied awarding damages to Jessie. In order for the jury to have returned a verdict against Jessie, it had to have decided either that Jessie sustained no injuries or that his injuries were proximately caused by his own negligence. 
1. The railroad contends that the jury’s verdict must have been based upon a finding of contributory negligence because Jessie’s evidence as to his loss of services and consortium was uncontroverted. (railroad did not contest) 
2. However, bc Jesse’s evidence was minimal, the verdict against Jessie could have meant that he simply failed to prove compensable damages. 
ii. The railroad has not demonstrated that the verdict against Jessie in the prior action could not have been rendered without deciding that Jessie was contributorily negligent. 
iii. Note: Claim preclusion is not applicable because Jessie’s claim for damages is a different cause of action from his loss-of-consortium claim. This jxd used the evidence test & claim #1 only used evidence re his wife’s injuries. 
c. Main Takeaway: If the court is unsure whether the issue was litigated, the court will not preclude a party from litigating the issue in Case #2. 

vi. [Element 4]: Why might a party not have an adequate opportunity or incentive to litigate?

1. Precluded Party: Must have been a party to Lawsuit #1 or “in privity” with such party (apply the Taylor exceptions) 

2. Limited procedures in the first forum 

a. Unable to do discovery or join other parties 

b. No right to jury

3. Limited incentive to litigate based on stakes involved

a. Ex: Being sued for a $1K claim 
4. Restatement of Judgments 29 & Other Considerations 

a. Person seeking to invoke preclusion could have joined earlier action 

b. Determination being relied on was itself inconsistent with another earlier litigation 

c. Implicated other people or parties unable to participate in the first action 

d. Involves an issue of law that would foreclose other courts from reconsidering important constitutional questions 

vii. The Concept of Mutuality–Who can preclusion be asserted by?

1. In all jurisdictions, the precluded party (the “loser”) must have been party in Lawsuit #1

2. Rules vary whether the party asserting the issue preclusion (the “precluder”) must also have been a party in Lawsuit #1.

a. Mutual Issue Preclusion (older, minority rule) 

i. Precluder must have been party to Lawsuit #1 

ii. Some state courts follow this rule 

b. Non-mutual issue preclusion (newer, majority rule):

i. Precluder not required to have been party to Lawsuit #1

1. Issues arose from this by creating a non-mutual offensive issue preclusion: 

2. It was a win-win for parties going against the same ∆ to wait and see the results from a different case. 

3. Ex: Party A is waiting in the sidelines while Party B is in litigation. If Party B were to lose, then Party A would initiate her litigation from the beginning. But if Party B were to win, Party A would attempt to use Party A’s win and preclude the issue against same ∆. 

4. Issues with this b/c it would probably increase litigation. 

5. Parties are not incentivized to join into claims. 

ii. Federal Courts allow “nonmutual” parties to bring issues of preclusion into Case #2.

viii. Nonmutual offensive issue preclusion can be used but only in causes which it will not “reward a private plaintiff” who could have joined in Case 1.

ix. Parklane states that preclusion is appropriate, but only if the court in Case 2 is convinced that: 

1. The “stranger” (party using issue preclusion offensively) could not “easily have joined in the earlier action” and 

a. Mere fact that you could’ve joined isn’t enough. But if P was invited to join, or knew about it and could’ve intervened as of right (Rule 24 concept), then this first factor will prevent the use of preclusion. 

2. The use of issue preclusion if not unfair to the ∆. Factors that might make it unfair include: 

a. D did not have a full & fair opportunity to litigate the first case (I.e case 1 was for a small amount & would have little incentive to vigorously defend.)

b. Serious procedural disadvantages existed in Case 1

i. Unable to do discovery or join other parties 

ii. Failure to give appropriate notice in Case 1

iii. Lack of Jury​ (counter w/ Parklane) 

c. Inconsistent prior judgments 

i. Mere fact that there are some prior inconsistent judgments are not enough. But if enough Ps prevail in their individual suits against the D, 1 or 2 inconsistent judgments will not by themselves prevent the use of nonmutual issue preclusion.  

x. Parklane Hosiery Co. v. Shore
1. Facts: Shore (plaintiff) brought a stockholder's class action against Parklane Hosiery Co. (Parklane) (defendant), alleging that Parklane had issued a proxy statement that contained materially false and misleading information and statements, directly in violation of federal securities laws and the regulations promulgated by the Securities and Exchange Commission (SEC). Before the case went to trial, the SEC also sued Parklane, likewise alleging that the proxy statement Shore complained of contained materially false and misleading information and statements. (Case 1) SEC sought an injunction & went through an administrative proceeding which got a jxd against P, finding that the proxy statement was materially false and misleading.
a. (Case 2) Shore then started a case on the same issues & moved for partial summary judgment against Parklane, asserting an offensive issue preclusion on the issue re whether the proxy statement contained materially false and misleading statements bc it was determined in Case 1 & they sought damages. 
2. Holding: The court acknowledged that the doctrine of mutuality was abandoned in prior case of Blonder, which now permitted the defensive use of issue preclusion (estopping a P from relitigating an issue that had already lost on with a different ∆). But this case was using an offensive issue preclusion (P trying to stop ∆ from relitigating an issue they previously lost against another P). Courts recognized the unfairness with the offensive use of this doctrine but didn’t find any of those circumstances to be present here and allowed ∆’s offensive use of issue preclusion against P. 

a. Shore could not have joined SEC’s injunctive action bc they were private citizens.

b. Parklane had every incentive to litigate the SEC lawsuit fully and vigorously due to the seriousness of the allegations. They should’ve known that a class action would or other claims would follow.
c. The judgment in the SEC’s action was not inconsistent with any previous decision. (this was first jxd on the issue against them)
d. Parklane was not presented with any procedural disadvantages in the first action that might affect the outcome of the second action. 
3. Main Takeaway: Parklane accepted the use of nonmutual offensive issue preclusion as long as it “does not reward a private plaintiff” who could have joined and that use of the judgment would not result in unfairness to the defendant. 

c. Issue Preclusion Exceptions: 

i. Heavier burden of persuasion in the initial action 

1. Ex: Criminal case guilty verdict to a Civil Court Case 

2. Unclear if the issue if actually litigated or decided 

3. Ex: A Criminal case where ∆ is guilty for a crime of breaking an entry & then P, private citizen sues ∆ for the theft of his property. Wouldn’t be able to do issue preclusion bc the case didn’t litigate the issue of the theft & of what was stolen. 

4. Or like in Illinois Central Gulf
ii. Difference in the quality or extensiveness of the procedures or ability to appeal 

iii. Worried about inconsistent or lottery-like outcome 

