Unit 1: Constitutional
 Due Process

· Due Process
: When government deprives someone of life, liberty, or property, one has the right to notice and the opportunity to be heard
· 5th Amendment = federal; 14th Amendment = state/local

· Rules of Civil Procedure impact federal district courts


· Opportunity to be Heard 
· Mathews Test: Balancing test of factors used to determine what hearing procedures due process required

(1) Private interests at stake

· Goldberg vs Kelly [Welfare, pre-deprivation]: High bc payments taken away

· Mathews vs Eldridge [Disability, pre-deprivation]: Low bc disabled ppl could apply for welfare

· Los Angeles vs David [Parking, quick post-deprivation]: Moderate bc it is the loss of $134.50 over the 27 days pre-trial

· Stinnie vs Holcomb [VA License, pre-deprivation, inability-to-pay]: High bc ability to drive

(2) Risk of error if the procedure isn’t properly (accurate outcome)

· Goldberg vs Kelly [14th, Welfare, pre-deprivation]: High bc difficult to communicate in writing

· Mathews vs Eldridge, [14th, Disability, pre-deprivation]: Low bc doctors are a credible source and can communicate effectively in writing

· Los Angeles vs David [Parking, quick post-deprivation]: Low bc 27 days is short, won’t impact evidence, towing is a straightforward issue

· Stinnie vs Holcomb [VA License, pre-deprivation, inability-to-pay]: High bc the state has no procedure to judge the ability to pay

(3) Government or social interests at stake

· Goldberg vs Kelly [Welfare, pre-deprivation]: Moderate bc hearing are expensive, but want to avoid destitute citizenry

· Mathews vs Eldridge [Disability, pre-deprivation]: High bc cost of doctors being called in

· Los Angeles vs David [Parking, quick post-deprivation]: High bc delay of administrative necessity

· Stinnie vs Holcomb [VA License, pre-deprivation, inability-to-pay]: Moderate bc admin costs but putting people in jail is more expensive than the hearing

Holdings:

· Goldberg vs Kelly [Welfare, pre-deprivation]: Violation of DP

· Mathews vs Eldridge [Disability, pre-deprivation]: No violation

· Los Angeles vs David [Parking, quick post-deprivation]: No violation

· Stinnie vs Holcomb [VA License, pre-deprivation, inability-to-pay]: TBD

· Notice
· Mullane Standard: General standard used to determine what type of notice due process requires
(1) Actual notice
(2) Notice reasonably calculated under the circumstances to provide actual notice
(3) If no actual or reasonable notice is possible, a method “no less likely” to provide actual notice than feasible and customary alternatives
“…desirous of actually informing…might reasonably adopt…”

· Mullane vs Central Hanover Bank [Trust $, Publication]
· Issue: Was notice by publication constitutionally sufficient for trust beneficiaries to review the judicial settlement?
· Facts/Rationale:
· 3 types of beneficiaries: Known addresses, Known people unknown addresses, Unknown people/addresses
· Holding: Violation of DP; SC ruled that notice by publication only adequate for beneficiaries with unknown addresses; notice for Known Addresses is more reasonable/likely to be received by mail
· Greene vs Lindsey [Tenant Eviction, Door]
· Issue: Was notice by posting on tenants’ doors constitutionally sufficient?
· Facts/Rationale: 
· Notice sufficient under Kentucky statute (conspicuous place or leave with family 16+)
· Deputies admitted that notices were often removed
· Holding: Violation of DP; SC ruled that notice posted on tenants’ doors was insufficient because the government knew notice was not reaching the tenants and a reasonable alternative (mail) exists
· Jones vs Flowers [Property tax, Mail]

· Issue: Was notice by certified mail that went unclaimed (knowledge of failed notice) constitutionally sufficient?

· Facts/Rationale:

· Notice of sale of his property was mailed (certified) and returned unclaimed (twice)

· The court needs to address whether due process requires further efforts when the government is aware that an attempt at notice has failed

· Holding: Violation of DP; SC rules that because the government knew notice was not received (certified mail returned) and there were reasonable alternatives (send as regular mail), notice attempts were insufficient

Unit 2: Service of Process
· Constitution
· Mullane Standard; Actual notice is not sufficient for Rule 4
· Rule 4
· (c)(1) Copy of summons and complaint; (c)(2) By someone 18+

· (d) Waivers – Reduce costs associated with attorney, increases answer time to 60 days

· (e) Serving an individual in the US 

· Follow state law, or

(1) Deliver a copy of the summons and complaint to the individual personally,

(2) Leave a copy of each at the individual’s “dwelling or usual place of abode” with someone of “suitable age and discretion” who resides there, or

· Indicia of Permanence: Where one lives and is likely to live in the future

(3) Deliver a copy of each to an agent authorized to receive service of process

· (h) Serving a corporation in the US

· Follow state law, or

(1) Deliver a copy of the summons and complaint to an authorized agent

· Raising Improper Service

· Rule 12: Motion to dismiss for improper service (or lack of PJ/SMJ) (before judgment)
· Rule 60: Vacate/relief from a void judgment (after judgment)

· National Development Corporation v. Khashoggi [Multiple homes]

· Issue: Does actual notice satisfy Rule 4? What does “dwelling or usual place of abode mean”?

· Facts/Rationale:

· Service of Process at NY apartment of a global resident

· Established Indicia of Permanence

· Holding: Actual notice is not sufficient for Rule 4; however, no violation because Khashoggi lived at NY apartment at the time of service

· Midcontinent v. Harris [Wood company, Attempted notice]

· Issue: Is substantial compliance with Rule 4 enough?

· Facts/Rationale:

· Attempted service of process, Mid-Continent tried to collect on default judgment

· Courts considered substantial compliance and created their own test

· Holding: Violation of DP because Midcontinent did not comply with strict requirements of Rule 4

Unit 3: Due Process When Harm is Imminent

· Injunction: An order to take or refrain from taking specified actions

· Provisional Relief: Temporary restraining orders (TROs) and preliminary injunctions (PIs)

· (1) Purpose to secure the judgment (ensure judgment can be made)

· (2) Purpose to preserve the status quo (stop further injury until the next stage)

· Final Injunction: Judge decides equitable relief including injunctions

· Winter v. National Resources Defense Council [NEPA, Navy, PI]

· Issue: Was the PI restricting the navy sonar training program warranted?

· Facts/Rationale:

· Environmental groups filed an order for PI to restrict the Navy sonar training program due to harm to marine mammals

· Holding: Violation of substantive requirement; SC reverses the order for a PI because the balance of equities and public interest elements were not met
· Substantive Requirements
· Winter Test: Element test of factors used to determine whether to order a TRO or PI

(1) Likely to succeed on the merits

(2) Like to suffer irreparable harm without the injunction

(3) Harm to adverse party (w/ injunction) is outweighed by harm to the applicant (w/o injunction)

(4) Public interest does not disfavor the injunction 
· Content Requirements
· (1) Narrowly tailored (not overbroad)

· (2) Clear & unambiguous
· Procedural Requirements
· Rule 65 (Compliance with Rule 65 = notice and hearing required by Due Process)
(a) Preliminary Injunction

a. PI hearing requires notice to party to be enjoined; PI hearing record can be used as trial record

(b) Temporary Restraining Order

a. TRO can be issued without notice (ex parte) if:

i. (1) Specific facts in an affidavit show immediate and irreparable injury will result before the opponent can be heard

ii. (2) Movant’s attorney certifies in writing efforts to give notice/why it should not be required

TRO w/o notice must contain:

iii. (1) Date and hour issued,

iv. (2) Description of injury and why it is irreparable,

v. (3) Explanation of why the order was issued w/o notice, and

vi. (4) Expiration date (< 14 days, unless extended)

· If TRO is w/o notice, PI must occur ASAP, and enjoined party can move to dissolve/modify with 2 days’ notice


(c) Security

a. Movant for TRO or PI must give security ($) to party if wrongfully enjoined


(d) Contents and Persons Bound

a. (1) Every order for PI and TRO must:
         (a) State the reasons why it was issued,
         (b) State its terms specifically, and
         (c) Describe in reasonable detail the acts retrained/required
(2) Orders are only binding (to parties; officials/employees/attorneys; those working in concert with parties) if parties receive actual notice
· Local Rules 65 & 77
· Requires compliance with Federal Rule 65, and

· Written application with evidence

· Proposed Order to show why PI should not issue

Unit 4: Personal Jurisdiction

· Personal Jurisdiction (PJ): Limits on the reach of the court over defendants
· Pennoyer v. Neff [OR to CA, Territorial]
· Brought PJ analysis within confines of DP Clause of 14th Amendment
· Territorial Jurisdiction: Holds that courts only have PJ over citizens of the state, persons served in the state, physical property in the state, and defendants who voluntarily submit to the jurisdiction of the court
· International Shoe Co. v. Washington [Washington State, Employees] 

· Established Minimum Contacts Test, such that haling defendants to a forum state did not go against traditional notions of “fair play and substantial justice”
· Availment: Enjoys benefits and protections
· Systematic and continuous activities
· CA Civil Code Long Arm Statute: California does not limit; will hear anything that the Constitution will hear
· Rule 4(k)(1): Long Arm Statute for Federal Courts
· (a) Must be valid in state court where the federal district court is located
· (b) Bulge Rule (Rule 14 or 19) expands PJ by 100 miles
· (c) Federal statute
· Forum-Selection Clause
· Valid unless 3 factor test:
· (1) Fundamental unfairness (random place)
· (2) Extreme or foreign inconvenience
· (3) Essentially local dispute (must take place only in one spot) 
· Carnival Cruise Lines, Inc. v. Schute [P injured while on Cruise, sued in WA]
· General (All-Purpose) PJ: PJ because the defendant’s contacts are continuous, systematic, and substantial regardless of whether the claim rose out of the contacts
· Person: Where at home and where served; intentional availment and tagging
· Burnham v. Superior Court [Divorce, Dad visits CA, 3-way tie]
· Serving a defendant while physically and intentionally present in a forum state establishes valid general PJ
· Physical presence meets “minimum contact test” from Int. Shoe
· “Traditional notions of fair play and substantial justice”
· Khashoggi: Multiple homes OK
· Corporation: Where at “home”: incorporated or principal place of business
· Daimler v. Bauman [Argentine residents sued CO. for part in war]
· Forum at which the defendant is “at home” can exercise general PJ
· Daimler was not at home in CA because incorporated in DE and HQ in NJ; same with Mercedes Benz
· Partnership: Where a partner is subject to general PJ
· Specific (Case-Linked) PJ: PJ because claim rose out of contacts within the forum state
· 3-Part Element Test for Specific PJ

· (1) Sufficient contacts / purposeful availment (Int. Show, Volkswagen)
· Burden on Plaintiff
· (2) Relatedness between contacts and claim (Bristol-Meyers, Ford)
· Burden on Plaintiff
· (3) Reasonableness factors (Asahi, “fair play and substantial justice”)
1. Burden on the defendant
2. Forum state’s interest in adjudicating the dispute
3. Plaintiff’s interest in convenient & effective relief
4. Interstate interest in efficiency
5. Interstate interest in substantive social policies





^ Burden on Defendant to prove unreasonable
Specific Contacts and Purposeful Availment
· World-Wide Volkswagen Corp. v. Woodson [3rd party brought vehicle to OK]
· Purposeful availment is not satisfied merely because it is foreseeable that a product may be brought by a buyer to that state (a contrast from Ford Motor Co.)
· J. McIntyre Machinery, LTD. v. Nicastro [NJ injury, UK Co., no sales in NJ]
· Purposeful contact must be targeted at the specific forum state exercising specific PJ
· Mere knowledge that a single good manufactured by defendant would be sold by another party in the forum state is not enough
· No intent to target NJ market
· The notion that a defendant should have known where a plaintiff would be injured does not create a purposeful contact
Relatedness

· Bristol-Meyers-Squibb Co. v. Superior Court [Drug Co. sued in CA by CA + others]
· Out-of-state plaintiffs having identical claims to in-state plaintiffs does not create a sufficient relationship
· Lack of connection between out-of-state claims and defendant’s activities in-state; no general PJ over Co. in CA
· Each plaintiff’s claim must be connected or related to the forum (a contrast from Ford Motor Co)
· Ford Motor Co. v. Montana 8th Judicial District Court [2 states, product liability]
· Plaintiff’s claims occurred in states where the defendant has purposeful contacts with the forum
· Connection between Plaintiffs’ claims in forum and Defendant’s activities in forum was close enough (a contrast from WW Volkswagen)
Reasonableness
· Asahi Metal Industry Co. v. Superior Court [Tire Co. sues Valve Co., sold in CA]
· Reasonableness Factors
· (1) Burden on Defendant – Japanese company
· (2) Forum state’s interest in adjudicating the dispute – Foreign company suing a foreign company
· (3) Plaintiff’s interest in convenient and effective relief – Foreign company suing a foreign company
· (4) Interstate interest in judicial efficiency – Difficult to hail Japanese company
· (5) Furtherance of fundamental social policies – Foreign company suing a foreign company
· Specific PJ and Intentional Torts
· Walden v. Fiore [GA DEA agent took $, Plaintiffs flew to Nevada]
· Defendant must form purposeful contact; knowledge that effects of a tort would be felt in a state is not enough to form purposeful contact
· Foresight not enough, like in WW Volkswagen
· Personal Jurisdiction Online
· Burger King [BK sued MI franchisees in FL]
· A single contract where it creates a substantial ongoing connection with another forum is sufficient to satisfy the purposeful contacts element
· FL had PJ because of minimum contacts, the relationship between claim and forum state, and reasonableness
· MI franchisees attended course, paid fees, and acknowledged BK HQ in contract in FL 
· Boschetto v. Hansing [WI Car sold on eBay to CA buyer]
· An online sale of a single good to someone in another state neither provides minimum contacts nor creates a sufficient relationship with that forum to support PJ
· Seller did not purposefully avail from business in CA
· Contract/sale was not systematic or continuous
· How to raise an argument that the trial court lacks PJ over the defendant:

· Special Appearance: To appear for the purpose of contesting jurisdiction only; does not waive PJ; immune from service during an appearance
· Direct Attack
· Federal: Rule 12: File motion to dismiss in first substantive filing
· Can appeal after final judgment or ask for special permission to file an interlocutory appeal
· California: File motion to quash summons
· 10 days to petition appellate court for a writ of mandate
· Collateral Attack
· Rule 60: Motion filed in first case after default judgment; or
· Opposing enforcement of default judgment; or
· Filing a new lawsuit that challenges default judgment (Pennoyer)
Unit 5 – Pleadings & Related Motions
· If “Failure to state a claim” and pleading is provided, *Plausibility Pleadings*

· Rule 8: Requires detailed factual allegations in a pleading, not legal conclusions

· Plausibility Standard: 3-Prong Approach

· (1) Accept all factual allegations as true

· (2) Ignore the legal conclusions

· (3) Assess whether the facts reasonably infer a plausible claim

· Possibility < Plausibility < Probability

· Assess that there is no more plausible alternative
· Ashcroft v. Iqbal [Deprived of Const. rights, discrimination bc Muslim]

· P’s claims, if true, were insufficient because P could not prove that he was being discriminated against specifically for his race

· National security concerns were more plausible than discrimination

· Swanson v. Citibank [Woman’s loan request rejected, under value home appraisal]

· P’s claims, if true, were sufficient because P proved enough facts for discrimination to be plausible

· Johnson v. Shelby [Police fired]

· Plaintiffs do not have to state the correct legal claim as long as facts are correct

· Drafting Pleadings

· Rule 10: Identify names of parties, numbered paragraphs

· Rule 8: Short and plain statement of claim showing entitled to relief

· Rule 9: Pleading special matters (i.e., fraud) requires more details

· Service of Pleadings

· Rule 4: Service of summons and complaint

· Rule 5: Service of other papers

· Responding to Pleadings – Preliminary motions

· Pre-Answer Motions

· Rule 12(b)(2-5): Defendant must raise “use it or lose it” defenses in first substantial filing

· Rule 12(e): Motion for a more definitive statement must also be raised in first substantial filing (without definitive statement, cannot answer)

· Answers

· Rule 12(a): Defendant must answer w/in 21 days of being served (60 days if service was waived, 90 days if international)

· Rule 12(a)(4): Extends deadline to 14 days after Rule 12 motions are denied (if granted, case is closed)

· Answers must include:

· Any “use it or lose it” motions

· Any counterclaims or cross claims

· Admit/Deny/Lack of sufficient info

· Kule Rubin v. Bahari [Workers fired w/o pay]

· Failure to deny or “neither admit nor deny” results in automatic admittance

· Rule 8 or additional Rule 12(b) affirmative defenses

· Burden of proof for affirmative defenses is always on defendant

· Ingraham v. Texas Med [Damages cap]

· Affirmative defenses must be included in answer; bringing it up after trial doesn’t give plaintiff a chance to refute
· Amending Pleadings

· (1) Rule 15(a)(1): One free do over within 21 days of service

· (2) Rule 15(a)(2): After 21 days, with written consent of opposing party or judge’s order

· Judge must “freely give when justice so requires”

· Foman Standard: Court must grant leave to amend unless

· (1) In bad faith

· (2) Undue delay / prejudice

· (3) Previous attempts have failed

· (4) Futile / pointless

· (3) Rule 16(b)(4): Amending a scheduling order…

· Must be “for good cause with judge’s consent”

· (4) Rule 16(e): Amending after a pre-trial order

· “Only to prevent manifest injustice”

· (5) Rule 15(c): Relating back must come from same facts/transaction/occurrence

· If statute of limitations falls between original pleading and amendment

· Barcume v. Flint [Discriminatory hiring/promotions]

· Barcume Test
· (1) New facts/claim based on same facts/event = YES

· (2) New claim based on new events = NO

Unit 6 – Policing Submissions to the Court

· Rule 11: Signatures, Representations to the Court, Sanctions

· By signing, filling, or advocating papers, you are certifying that to the best of your knowledge and after sufficient inquiry:

· (1) No improper purpose

· (2) Warranted by existing law or non-frivolous arguments to change existing law

· (3) Facts have evidentiary support or “on information and belief”

· (4) Denials of facts are warranted by evidence

· Must give motion for sanctions to opposing party to see if they remedy

· If no remedy in 21 days (21-day safe harbor), motion is submitted to the court

· Sanctions may be monetary or non-monetary, to attorney, firm, or party

· Business Guides v. Chromatic [YES Sanction: Copyright telephone directories]

· Attorney did not investigate client facts; Clerk warned attorney of incorrect info, still did not investigate; TRO Under Seal; Defendants could not review facts

· Attorney and plaintiff sanctioned
· Kraemer v. Grant County [NO Sanction: Attorney tried to find conspiracy evidence]

· Attorney had client write out facts and hired investigator; conspiracy hard to prove; attorney approach deemed reasonable
Unit 7: Subject Matter Jurisdiction

· Constitutional Limits of SMJ: SMJ is not waivable; broad SMJ, minimal diversity
· Statutory Limits of SMJ
: Congress narrows federal SMJ; State law gives general SMJ
· Federal Q (§1331): P’s case must depend on federal law (pivotal element), must meet minimum allegations of law and fact needed to state a claim
· L&N RR v. Mottley: P’s “well pleaded” complaint only contained state claim; Defense relying on federal law does not count
· Diversity (§1332): Complete Diversity + Amount in Controversy
· (a) Complete Diversity at time of filing
(citizen = indefinite domicile; corp. = incorp., PPB; LLC = all partners)
Mas v. Perry: Mississippi + France v. Louisiana landlord
Hertz Corp. v. Friend: PPB = “Nerve center” where leadership makes decisions
Belleville Catering v. Champaign Marketplace LLC: Where every partner is citizen
Caterpillar v. Lewis: Defect cured by dismissing party

Grupo Dataflux v. Atlas Global Group: Defect cannot be cured by changing citizenship after time of filing
· (1) Citizen of state A v. Citizen of State B
· (2) Citizen v. Alien (not permanent resident of same state)
· (3) Citizen of state A v. Citizen of State B + Alien on either/both sides
· (4) Foreign state as P v. Citizen
· (b) Amount in Controversy > $75k pleaded in good faith (excludes attorney fees)
· Aggregation rules:

· One P can aggregate all claims against one D

· One P cannot aggregate claims against multiple Ds

· Multiple Ps cannot aggregate claims against one+ Ds (unless shared undivided right i.e., property)
· Supplemental (§1367): Claim arises from “common nucleus of operative facts”
· Trunk as Fed Q or Diversity; Branch claims cannot destroy diversity
· Others: Admiralty, Bankruptcy, Copyright, Patent, US as party, D is foreign country
· State courts hear family law, probate

· Removal (§1441): Only Ds file notice of removal w/in 30 days of service or removability, all Ds must consent; State to fed where state is located; Must have SMJ (Fed court decides; does not affect Rule 12)
· Federal Q over 1 claim: Entire case removed; non-Fed Q claims remanded
· Diversity over entire case: No D can be citizen in state where pending; w/in 1 year if AIC pleaded in bad faith or one party leaves
· Caterpillar v. Lewis: Must have complete diversity at time of judgment, not at time of removal
· Motion to Remand (§1447): Any party or court; back to state court; anytime for lack of SMJ; w/in 30 days of removal for technicalities
Unit 8: Joinder & Supplemental SMJ
· Rule 18: Joinder of all claims & remedies (SMJ required) against an opponent
· Claim Preclusion: Must join all claims arising from same transaction or occurrence, otherwise waived
· Rule 19: Joint tortfeasors do not have to be joined together
· Rule 20: Permissive joinder of Ps or Ds if
· (1) same transaction, occurrence, or series of T/O, or

· (2) Common question of law or fact
· Mosley v. General Motors: Joinder permitted in discrimination case; more efficient
· Supplemental SMJ
· §1367(a): (1) Trunk claim with SMJ; (2) Branch claim part of same case or controversy
· US Miners v. Gibbs: “common nucleus of operative facts” broader than same T/O
· §1367(b): Diversity Trunk Exception (congress narrows constitutional interpretation)
· If Trunk diversity claim…
· (1) OG P cannot bring supplemental claim against party joined by Rules 14 or 20 if it destroys diversity of citizenship (can bring claim < $75k)
· Owen v. Kroger: Cannot destroy diversity trunk with supplemental SMJ
· Exxon Mobile: 2 Ps suing 1 D on diversity trunk, ok if supplemental claim is less than $75k if multiple claims against same defendant
· State Farm v. Greater Chiro: P cannot bring supplemental claim against additional D joined by Rule 20 because trunk was diversity
· Supplemental claim always ok (1) if trunk is not diversity or (2) if brought by D
· §1367(c): Court may decline supplemental SMJ if…
· (1) Claim raises novel or complex state law issues
· (2) Supplemental claim predominates
· (3) Original trunk claim is dismissed

· (4) Other
· §1367(d): Tolls statutes of limitations for supplement & related claims for 30 days after dismissal to allow refile in state court
· Rule 13: All counterclaims and crossclaims must have SMJ
· 13(a): Compulsory counterclaim must be asserted if
· Arising from same T/O = so logically related for efficiency & fairness

· Appletree v. Casati: False arrest and defamation are so logically related
· Jerris Leonard v. Mideast Systems: Malpractice claim is compulsory if it exists and is available
· Hart v. Clayton Parker: Breach of K and abusive debt collection not compulsive; logically independent
· Exceptions if (1) claim does not yet exist or (2) claim is pending elsewhere when filed

· 13(b): Permissive counterclaim may be asserted
· 13(e): Counterclaim maturing or acquired after pleading may be asserted with leave of court in Rule 15 supplemental pleading
· 13(g): Crossclaim may be asserted if

· Arising from same T/O or relating to same property

· Once crossclaim is filed, joinder of claims under Rule 18 (must have SMJ)

· 13(h): Counterclaims and crossclaims may add new parties as Ds under Rule 20 (must bring in new parties with Rule 4 service)
· Once a single counterclaim or crossclaim is asserted…
· (1) Must join related claims under Claim Preclusion

· (2) May join unrelated claims under Rule 18

· (3) Must add 13(a) compulsory counterclaims (same T/O)
· (4) May add 13(b) permissive counterclaims
· Rule 14: D may implead 3rd party who may be derivatively liable (not compulsory)
· 3rd party summons and complaint served under Rule 4 w/in 14 days after serving original answer or with court’s leave
· In response to 3rd party complaint, 3rd party D…
· Must assert Rule 12 defenses (PJ = Rule 4(k)(1)(a) Bulge Rule)
· Must/May assert Rule 13(a)/(b) counterclaims

· May assert Rule 13(g)/Rule 18 crossclaims
· May assert additional defenses 3rd party P (OG D) has against OG P
· May assert claims against P from same T/O as OG P’s claims against 3rd party P (OG D)
· May assert more Rule 14 derivative liability claims
· Tobermann v. Copas: Rule 14 must be derivative liability, not direct liability in this crash
· US v. Grasso & Son: No derivative liability because IRS taxes are independent claims
· Case Management: Courts have discretion to divide or combine for fairness and efficiency
· Rule 13(i): Separate trials for counterclaim or crossclaim
· Rule 14(a)(4): Any party may motion to strike, sever, or separate 3rd party claim
· Rule 20(b): Court may order separation to protect party from embarrassment/delay/expense
· Rule 21: Misjoinder/nonjoinder does not result in dismissal, court may add/drop anytime
· Rule 42(a): Court may consolidate common question of law or fact to avoid unnecessary cost/delay
· Rule 42(b): Court may order separation for efficiency/fairness
· Severance: Split into 2+ cases
· Separation: Keep in one case but hold separate proceedings
· Valid Federal Court Judgment Flowchart
· (1) Notice (DP Requirement)
· Constitutional
· Mullane Standard:
· (1) Actual notice

· (2) Notice reasonably calculated under the circumstances to provide actual notice

· (3) If no actual or reasonable notice is possible, a method “no less likely” to provide actual notice than feasible and customary alternatives

· Mullane v. Bank: Violation of DP bc known addresses = mail
· Greene v. Lindsey: Violation of DP bc tenants didn’t receive door notes
· Jones v. Flowers: Violation of DP bc uncertified mail = reasonable alt.
· Rule 4: Service of process or waiver

· Actual notice is not sufficient for Rule 4
· (2) Personal Jurisdiction
· CA Long Arm Statute: CA doesn’t limit; will hear anything Constitution will hear
· Rule 4(k)(1): Long Arm Statute for Federal courts

· (a) Must be valid in state court where Fed court is located

· (b) Bulge Rule (14 or 19) expands PJ by 100 mi
· (c) Federal statute
· Forum Selection Clause: 

· (1) Fundamental unfairness (random place)
· (2) Extreme or foreign inconvenience
· (3) Essentially local dispute (one spot only)
· Carnival: P injured while on cruise, sued in WA
· General PJ: Person (at home and where served), Corporation (incorporated or PPB), Partnership (all partners)

· Specific PJ: 

· (1) Sufficient contacts / purposeful availment

· (2) Relatedness between contacts and claim

· (3) Reasonableness factors

· 1. Burden on D

· 2. Forum state’s interest in adjudicating dispute

· 3. P’s interest in convenient and effective relief

· 4. Interest in interstate efficiency
· 5. Interest in substantial social policies
· (3) Subject Matter Jurisdiction
· Fed Q, Diversity, Supplemental, Other
Unit 9 – Erie Doctrine

· Substantive Law: Governs conduct that may or may not lead to a dispute
· Procedural Law: Governs resolution of disputes
	
	Federal Court
	State Court

	Federal Statute or Constitutional Claim
	Substantive: Federal

Procedural: Federal
	Substantive: Federal

Procedural: State

	State Statute or 

State Common Law Claim
	Substantive: State

Procedural: Federal
	Substantive: State

Procedural: State


· Rules of Decision Act (RDA): Follow state law except where the constitution or an act of congress otherwise provides
· Rules Enabling Act (REA): As an act of congress, the Supreme court has power to prescribe rules that do not “abridge, enlarge, or modify any substantive right” (i.e., Fed Rules of Civ Pro)
· Erie RR v. Tompkins: Apply state substantive law to avoid forum shopping
· Hanna v. Plumer: Apply fed procedural law unless result is forum shopping or outcome determinative
· Guaranty Trust Co. v. York: Apply state statute of limitations laws
· Cohen v. Beneficial Loan Corp.: Apply state bond laws
· Erie Flowchart:

· (1) Does Constitution apply? ( Apply it because Supremacy Clause
· (2) Does federal statute apply? ( Apply if Constitutional or consistent with act of congress (i.e., REA), so Erie does not apply
· (3) Erie Balancing Test
· Factors weighing in favor of federal rule

· (1) Essential to federal system (courtroom)
· (2) Relates only to litigation process
· (3) Unlikely to substantially affect outcome (ex-ante)
· (4) Federal interest in uniform federal procedure
· (5) Supreme Court has held that federal applies in similar cases
· Factors weighing in favor of state rule

· (1) Interferes with state rule bound in state substantive rights
· (2) Regulates human behavior outside litigation process
· (3) Likely to substantially affect the outcome (ex-ante)
· (4) Supreme Court has held that state applies in similar cases
· State Choice of Law Rules:
· Apply law in state where Fed court sits
· If state would apply law of another state, just do it (i.e., torts, contracts)
Unit 10 – Discovery, Privileges, & Work Product Protection
· Rules 26-37: Discovery Devices

· Informal: Fieldwork, public records, discussions with nonparties/non-testifying experts
· Initial disclosures: People, documents, damages calculations, etc.
· Testifying expert disclosures: Identify all experts, disclose reports for specially employed
· Pretrial disclosures: Witnesses, deposition transcripts, exhibits
· Depositions: Oral testimony, subpoena for nonparties
· 10 per side, or one 7-hour day per person
· Interrogatories: Written testimony, only parties
· 25 by each party on each party
· Requests for documents/other: Tangible, subpoena for nonparties
· Physical/mental exam: Requires court order, only parties
· Rule 26(b): Scope of Discovery

· Must be relevant to any claim or defense (as defined by pleading)
· OR by court order, relevant to subject matter of case
· Limitations on privileged matter and work product
· Court may impose limits if:
· (1) Unreasonable or duplicate request; request obtainable more easily
· (2) Party has already had ample opportunity to get the discovery
· (3) Burden or expense outweighs the likely benefit (weighing test)
· Need court order or consent from opposing party for:
· (1) > 10 depositions per side, or > 7-hour day per person
· (2) > 25 interrogatories by each party on each party
· (3) Any formal discovery prior to Rule 26(f) discovery planning conference
· Rule 26(c): Court must limit discovery if
· (1) Discovery sought is cumulative or duplicative (can be obtained by other means)
· (2) Party already had ample opportunity to obtain information
· (3) Discovery sought is outside the scope
· Discovery Regulation

· Attorney must certify that request is:
· (1) Consistent with rules and laws
· (2) Not for the wrong reasons (harassment, delay, etc.)
· Attorney must certify that response is:
· Complete and correct at time made
· Parties have duty to supplement/amend if response is found incomplete or incorrect
· Motion to Compel
· Parties must try to work it out; if failed, movant usually pays other side’s fees
· Motion for Protective Order
· To protect from embarrassment, oppression, undue burden/expense; courts can limit or shift costs of discovery
· Sanctions
· Consequences for evasion, incomplete or incorrect response, failure to supplement, etc.

· Attorney-Client Privilege: Nearly absolute, easily waived
· (1) Communication
· (2) Between client & lawyer
· (3) Without presence of others
· (4) For purpose of obtaining or giving legal advice
· Attorney-Client Privilege for a Corporation

· (1) Communication
· (2) Between employee & corporation’s lawyer
· (3) Without presence of others
· (4) For purpose of giving legal advice to corporation AND
· (a) Necessary for attorney to give legal advice to corporation
· (b) About info in scope of employee’s employment
· (c) Understood by employee to be for purpose of legal advice to corporation
· (d) Understood by employee to be confidential
· Upjohn v. US: Attorney-client privilege for a corporation applies to ALL employees
· Work Product Protection

· Opinion Work Product: Impressions, opinions, or theories of an attorney
· Rarely ever discoverable; case by case determination if at issue
· Ordinary Work Product: Other material prepared in anticipation of litigation
· Only discoverable if (1) substantial need AND (2) undue hardship to obtain by other means
· Witness Statement Exception: Anyone may obtain their own written, recorded, or transcribed statement
· Hickman v. Taylor: Attorney work product (i.e., written material) is not discoverable unless (1) substantial need AND (2) undue burden
· Asserting Attorney-Client Privilege / Work Product Protection
· Privilege Log: In response to discovery request, party must product list of things withheld with explanation of why privilege/protection applies

· One who asserts privilege/protection has burden of proving it applies

· Waiving Attorney-Client Privilege / Work Product Protection
· (1) 3rd party given access to communication or product
· (2) Relationship between client & lawyer is put at issue

· (3) Necessary to protect 3rd party from danger, OR

· (4) Necessary to prevent fraud upon the court/perjury
Unit 11 – Dispositions
· Dispositions: Court’s final determinations of a lawsuit
· Rule 55 – Default Judgment: Failure to show up and defend
· Judgment on the Pleadings: Rule 12(b)(6) – Failure to state a claim
· Plausibility Standard [Iqbal: not plausible, Swanson v Citibank; plausible]
· (1) Accept all factual allegations as true

· (2) Ignore legal conclusions

· (3) Assess whether the facts reasonably infer a plausible claim
· Possibility < Plausibility < Probability; no more plausible alt.
· Rule 56 – Summary Judgment: (a) No genuine dispute of material fact
· (b) Must be filed w/in 30 days of close of discovery
· (c) Motion must be supported by materials
· (c)(4) Affidavits must: Be made on personal knowledge, set out facts admissible by evidence, and show competence to testify
· Celotex v. Catrett: Burden shifting from movant to non-movant
· Summary Judgment Flow Chart [see Rock Climber Hypo]
· (1) Movant need not show absence of dispute, but must support either:
· (a) Evidence negating an element of non-movant’s claim, OR
· (b) Show non-movant has no evidence to support an element of their claim
· (2) Non-movant must show evidence showing reasonable jury could find in their favor
· Non-movant’s burden of production assessed against burden of proof at trial
· Anderson v. Liberty Lobby: Non-movant must show “more than a scintilla” of evidence showing jury could find for them using same standard of proof
· Scott v. Harris [video] and Tolan v. Cotton [police]: Court must draw all reasonable inferences in the light most favorable to the non-movant
· Rule 50 – Judgment as a Matter of Law: Motion made after one party is fully heard for directed verdict per evidence admitted at trial
· Renewed motion after verdict only if filed earlier
· Deferred decision on motion to avoid violating (1) 7th amendment (jury trial) and (2) due process (no DP if decision is made w/o evidence)
· Different from Rule 56 Summary Judgment because no burden shifting and brought up at different times
· Reid v. San Pedro RR: P must show D caused injury; gap in evidence over fence or gate
· Galloway v. US: Gap in evidence over 5-8 years time
· Reeves v. Sanderson Plumbing: Gap in evidence over motivation for firing employee
· Burden of Pleading: Rules 8 & 9: What must go in a pleading/affirmative defense
· Burden of Production: Evidence at Summary Judgment (Rule 56) or JMOL (Rule 50) stage
· Burden of Proof:  What must be shown at trial to convince the judge or jury
· No evidence or equal evidence = Verdict for defendant
· Preponderance of evidence = Verdict for plaintiff
· Clear & convincing evidence = Special cases (i.e., defamation)
· Trial Timeline

· Jury Selection
· Opening Statements
· P’s Case-in-Chief
· * JMOL by Defendant
· D’s Case-in-Chief
· * JMOL by either party (Rare)
· Rebuttals
· Close in Evidence
· *JMOL by either party
· Closing Arguments
· Jury Instructions
· Verdict
· *Renewed JMOL only if made prior
· Rules 38-51 – Right to a Jury Trial in Federal Court

· (1) Demand: In pleading or within 14 days; need consent of all parties to withdraw
· (2) Selection: Questionnaire; Voir Dire; 3 preemptory strikes
· (3) Instructions: Given to counsel before closing arguments; object before given to jury
· (4) Verdict: 6-12 (Federal courts = no alternates, requires unanimity); 6 minimum waivable
· Test for Constitutional Right to Jury Trial (Constitution is a floor, not a ceiling)
· (1) If cause of action existed prior to 1791, do what courts did then
· (2) If cause of action did not exist, decide by reference to type of relief sought
· Compensatory and punitive damages decided by jury
· Injunctive relief, restoration, reformation, etc. decided by judge
· Curtis v. Loether: 7th Amendment entitles either party to demand a jury trial on civil rights statutory claim for damages
· Harden v. Hillman: Juror reported motivation by racism; new trial
· Rule 52: After a bench trial, the judge must write up findings (used in appeals)
· Rule 59:  Motion for Mistrial (during) or New Trial (after)
· Must be filed, ordered, or amended within 28 days of judgment; can be appealed
· Standard: “Substantial justice” requires new trial
· (1) Error is likely to prejudice the moving party, AND
· (2) Either
· (a) Verdict or damages reward is contrary to clear weight of evidence, OR
· (b) Errors in the trial process
· Sanders-El v. Wencewicz: Mistrial when counsel dropped papers with prejudicial effect
· Rule 60: Relief from Judgment or Order
· To correct a clerical mistake;
· Motion must be made within 1-year of judgment or final order for:
· 60(1) Mistake
· 60(2) Newly discovered evidence that would change the result
· 60(3) Fraud, misrepresentation, misconduct, etc.
· 2 requirements for Misconduct

· (1) Misconduct prevented one side from fully and fairly presenting their case, AND
· (2) Granting new trial furthers an interest that is more important than the need for finality of judgment
· Motion may be made anytime for:
· 60(4) Judgment is void (collateral attack, i.e., lack of PJ/SMJ)
· 60(6) Any other reason
· Rozier v. Ford: Ford failed to disclose engineering report; therefore misconduct
· (1) Plaintiff could have found more evidence and continued dropped claim
· (2) Policy: Importance of deterring discovery abuse
· Rule 61: Harmless Error; case will not be reversed if error did not affect judgment
Unit 12 – Appeals & Preclusions
· Appeals: Must be made within 30 days (CA – 10 days for denial of motion to quash for lack of PJ)
· Usually will only review (1) errors (2) to which timely objection was made in trial court (3) that affected the outcome of the case
· Appeals can be from final judgments, preliminary injunctions, or anything with permission of the appellate court
· Standards of Review

· (1) Plenary/ “De Novo”: No deference; same position as trial court reviewing legal issues
· i.e., plausibility, Erie, preclusions
· (2) Abuse of Discretion: Defer to trial court for trial/case management issues
· i.e., sanctions (11), amended pleadings (15), new/mistrials (59), relief (60)
· (3) Clear Error: Extra deference to trial court for factual determinations; trial court was in better position to weigh evidence
· (4) Plain Error: “Manifest miscarriage of justice” when no objections made in trial court
· Multiple standards may be applied when reviewing jury verdicts, TRO/PIs, or sanctions
· Preclusion: Right to be heard once; balance correctness of decision vs finality of judgment
· Offensive: Preclusion used to advance a claim
· Defensive: Preclusion used to defeat a claim/issue
· Rule Preclusion: Compulsory counterclaims
· (1) Arising out of the same transaction or occurrence
· (2) Existed at the time of pleading
· (3) Not being litigated elsewhere
· Res Judicata / Claim Preclusion:

· Judgments that are:
· (1) Final, (2) Valid, (3) On the Merits
· Preclude:
· (4) Subsequent litigation
· (5) Between the same parties/privies (nonparties sharing an identity or interest)
· (6) for a claim arising from the same or connected transaction or occurrence
· (7) that was or could have been asserted in the prior suit
· Dept. Stores v. Moitie: Struck down exception to Res Judicata for two Ps who chose not to join appeal
· Collateral Estoppel / Issue Preclusion:

· Judgments that are
· (1) Final, (2) Valid, (3) Fully & fairly litigated
· Preclude:
· (4) Re-litigation by parties/privies
· (5) Of the same issue
· (6) That was actually litigated
· (7) And affected the outcome of the judgment
· IRS v. Sunnen: Collateral estoppel does not apply to tax liability in different years or different contracts because different issues
· Parklane Hosiery CO. v. Shore: Collateral estoppel applies to stop D from re-litigating an issue it previously lost against a non-party (wasn’t in prior suit)
· Parklane Factors for Non-Mutual (Non-party) Issue Preclusion

· (1) Extent to which prior lawsuit was fully litigated
· What were the stakes? 
· Was counsel competent and experienced? 
· Was more litigation foreseeable?
· (2) Differences between prior forum and this forum
· Did prior suit limit procedures? 
· Was it inconvenient? 
· Has the law changed?
· (3) Fairness & incentives of the parties
· Was the prior suit consistent? 
· Could the non-party have joined? 
· Is there new evidence or changed circumstances? 
· Does public interest care?
�Section 1983 - suing government over violation of Constitutional right


�Due Process Flow Chart


(1) Follow the Statutory Requirements &


(2) Ask whether DP applies: Gov deprives Life/Lib/Prop; if yes,


(3) Notice (Mullane) & Hearing (Matthews)


�Analyzing an application for a TRO/PI where claim is lack of DP:


(1) Likely to succeed on merits


A. Does DP apply: Gov deprives Life/Lib/Prop


B. Notice (Mullane Standard) 


C. Hearing (Mathews Test)


(2) Irreparable harm


(3) Balance of equities


(4) Public interest does not disfavor


�3 requirements for a court to hear a case:


(1) Notice (Mullane and Rule 4)


(2) Personal Jurisdiction


(3) Subject Matter Jurisdiction


�Burden of proof lies with whichever party is trying to invoke federal SMJ





