Civ Pro Outline
1) Pleading

a) Approach: (1) identify the claim, (2) identify the elements of the claim, (3) ask whether the complaint has facts that align with each element of the claim that if proven would win the case. 

b) Duty, breach, and harm must be present to have a claim and a pleading
c) Pleadings can be dismissed via a 12(b) motion in federal court. Code pleading requires a pre-trial demurrer 

i) This occurs when a complaint fails to state a claim upon which relief can be granted

d) Code Pleading
i) This includes a clear and concise statement of the facts constituting a cause of action, such that if the facts are proven at trial, the plaintiff would win, and a demand for relief. 
(1)  These are allegations, not proven facts 

(2) Cannot be conclusory statements- statements that simply restate the elements of a cause of action

(3) Identify the cause of action, break it down into its elements, and align the factual allegations with each element 
ii) Doe v. City of LA
(1) The court granted a motion to dismiss because the plaintiffs failed to assert specific facts that showed that the higher ups in the city government and the BSA knew or had reason to know about their employee’s behavior.  
(2) Making statements that allege the defendants ‘should have’ known or knew about a risk of exploitation was not enough.

(3) Doctrine of less particularity- this applies when the defendants are in a situation where they have a superior knowledge of the facts, so the plaintiffs would have no way of knowing these things. 

e) Notice pleading (Conley v. Gibson)(Leatherman) 
i) Federal Rule 8: made it easier to plead, you no longer needed the elements of the claim, giving notice is enough. 
ii) Notice pleading requires: (1) a short plain statement of the grounds for the court’s jurisdiction; (2) a short and plain statement of the claim showing the pleader is entitled to relief, and (3) demand for the relief sought
(1) It also requires: a simple concise and direct allegation, with no technical form

(2)  Pleadings must be construed as to do justice
(3) These rules also apply to counterclaims, crossclaims, and 3rd party claims
iii) Exceptions- rule 9(b)- claims regarding fraud, mistake, or securities require more particularity

iv) Conley is regarding the railroad workers who claimed “the railroad company acted according to plan”; Leatherman is about a municipality who’s cops violated privacy rights and asserted, a “failure to train”. 

f) Iqbal pleading (Ashcroft v. Iqbal), (Palin v. NYT co.)
i) This case reinterprets Twombly to make the pleading system like code pleading. It does not require evidence or proof. Essentially makes it code pleading. 
ii) If a 12(b) motion to dismiss for failure to state a claim that merits relief has been filed, you: (1) identify the claim; (2) identify the elements; (3) remove conclusory statements; (4) apply the remaining allegations to the elements of the claim, assuming that they are true. 
(1) These must be plausible (between possible and probable) allegations. This means you follow the above method, also it could mean that there are plausible inferences the court can make through a story in cases of less particularity.
iii) The Palin Case allows for the showing of malice or intent in pleading through inference when you do not have a smoking gun

(1) The court says that they can draw a plausible inference from her story

(2) You cannot hold an evidentiary hearing before the trial to decide on plausibility or other pleading related matters. 
2) Personal Jurisdiction 

a) Approach:
i) Read the facts and identify all contacts with the forum state
ii) Assess the traditional forms of jurisdiction 
(1) Domicile
(a) Primary place of residence of the person or corp.
(2) Transient 
(a) if the defendant is in the forum state voluntarily and is served there
(b) corporations do not qualify for this
(3) Voluntary appearance
(a) this includes if a contract chooses the forum state in a choice of forum clause
(4) Agent in the forum state
iii) Identify the claim
iv) Address the state’s long arm statute
(1) California’s is due process 
v) Minimum contacts test- Were there enough purposeful contacts based on case law?
(1) Look at all the contacts and determine which are purposeful-compare the case to the Int’l Shoe standard
(a) Employees, sales, or advertisements in the state?
(2) Apply the Calder test-only for intentional torts, especially in a situation where you are measuring the effects in the forum state from events that happen outside of the state
(a) Calder/effects test: (1) The defendant committed an intentional tort, (2) the forum is the practical point where the pain was suffered by the defendant, (3) the plaintiff aimed their activity at the forum in a way that it can be considered the focal point of the tortious activity
(b) In contrast, you can compare it to Walden, where the effects could have been felt anywhere and the actions were not directed at the forum state. 
(c) There have been strict and loose interpretations of this test, some places require aim, while others do not
(d) If it passes the Calder test, purposeful direction, relatedness, and reasonableness are presumed. 
(3) Stream of commerce theory-effects test in the context of sale and distribution-largely for product malfunction related cases: World Wide Volkswagen
(a) Addition to the stream of commerce theory (stream of commerce plus): (1) designing the product for the market in the forum state, (2) advertising in the forum state, (3) establishing channels for providing regular advice to customers in the forum state, (4) or marketing the product through a distributor who has agreed to serve as the sales agent in a forum state. 

(b) Under the pure chain of commerce theory, anyone in the chain would be liable for a product malfunction 
(c) The stream of commerce ends at the state of retail sale 
(4) If there is a contract/obligations, compare it to Burger King
(a) Did the defendant purposefully avail themselves to the forum state?
(b) Must look at the entire transaction, what contacts happened because of or along with the contract in the forum state?
vi) Address general jurisdiction 
(1) If it is general jurisdiction, then the test can end here 
(2) Compare to Perkins and Diamler
(3) The company must do approaching 50% of their business in a state to be considered “at home”, unless they are incorporated there or their headquarters are there
(a) If a company is considered ‘at home’ the reasonable test must ensue.  
vii) Address specific jurisdiction
(1) There must be purposeful contacts, and the claim must arise out of these contacts
(2) The contacts must be the proximate cause of the claim, stronger than the but-for standard
(a) First address the related to standard-but for, if this is satisfied, we then need proximate cause
(b) Compare to Nowack, is the harm foreseeable from the defendant’s contacts? Would the defendant be put on fair warning of suit in the state based on their contacts?
(3) Another way you can establish specific jur. is connected to, such as in Ford, compare to this case if the contacts are not directly related to the claim and plaintiffs are suing in their state of domicile
(a) If the company is very actively involved in the state in question and there is a conceptual relationship between these involvements and the cause of action 
(b) If the tort was completed in the state in question and this is the plaintiff’s domicile state
(4) Unrelated contacts alone are not enough without general jurisdiction (Bristol Meyers)
(a) Cannot forum shop to get jurisdiction, the contacts must be related to the claim
(b) Tort was completed in another state 
viii) Address reasonableness  
(1) 5 factors must be addressed- (1) how hard will it be on the defendant, (2) the states interest in providing a forum, (3) the plaintiff’s interest in relief, (4) the common interest/efficiency sought between all states, and (5) public policy
(a) If the plaintiff is a citizen of the forum state, then protecting its citizens will always be a policy/interest of the state in question. 
(2) Jurisdictional discovery (Ciolino)
(a) Plaintiff is allowed limited discovery to see if discovery over certain entities is allowed.
(b) If the plaintiff makes a reasonable, colorable claim for jurisdictional discovery it can be granted
(c) Often happens in a case with subsidiaries when jur. has already been granted over the parent co. 
b) Additions/adjustment to the traditional basis of jurisdiction
i) The presence of property in a state alone is not enough for in rem jurisdiction, although having property somewhere is a contact with that state (Shaffer)
ii)  Transient jurisdiction was upheld in Burnham
(1) You do not have to satisfy the minimum contacts test if you have transient jur. 
c) Federal long arm statutes and rules
i) Rule 4k1a- the long arm of the state applies in most cases
ii) Rule 4k1c- congress has changed this in cases involving the SEC and other situations
(1) The same min contacts test applies but with the US, not an indv. State. 
(2) Reasonableness plays a larger role in these cases 
iii) Rule 4k2- in a fed question where no state can establish per jur, minimum contacts with the US instead of a state is used
(1) This only occurs with foreign, non-citizen defendants in federal question cases
d) Challenging personal jurisdiction
i) Direct attack
(1) When a challenge is made in the original case
(a) 12b2 motion to dismiss
(b) Rule 60b4 challenge
(i) Defendant goes back to the same court and judge and ask them to look at jurisdiction after not showing up and a default judgement was entered against them  
ii) Collateral attack
(1) When someone tries to enforce an old judgement in another court and the defendant challenges personal jur in that old case after a default judgement was entered against them
iii) You can only challenge it once, and you void your right after showing up in the first case and not objecting
3) Venue
a) A district within a state where litigation would be convenient
b) There is usually more than 1 proper venue- new reading of 1391 (Bramlet), venue is proper anywhere substantial claims occurred 
c) FEDERAL COURTS
i) Geared toward judicial districts 
ii) General venue statute 1391
(1) Applies to diversity and federal question cases 
(2) Subsection (b)- you can bring an action in a state where the defendant resides, if all defendants live in that state
(a) If there are multiple defendants from the same state but diff districts, you can pick between districts
(3) Section (b)(2)- where substantial part of the claim occurs is a proper venue
(4) Subsection (c)(1)-domicile=residing in, like per jur
(5) Plaintiff has the burden of proving venue is correct if challenged
(6) Venue transfer≠dismissal-if it was filed in a correct court but there is a better one, then you transfer 
(a) 12(b)(3) motion to dismiss- if venue is improper at the initial venue
(i) Waived if you do not immediately raise it
(b) 1404(a)- initial venue was proper, but for the convivence of parties and interest in justice, the case should be moved
(i) If it is a diversity case the first state’s law applies. If it is a federal Q then it does not matter as it will be the same law anywhere 
(c) 1406(a)- if the venue is wrong, it shall be dismissed or transferred to a proper venue 
(i) From one federal court to another, cannot transfer to a state court
(ii) Substantive law does not travel, parties cannot consent to this
(iii) You do not need to apply the gilbert factors in these cases normally
(d) You can file all 3 at the same time, 12b motions trigger 1406 motions
(7) Events must have occurred there for venue to be proper under (b)(2), not just suffering the effects somewhere 
(8) (b)(3)- fallback provision, you can get venue when there is no proper venue where they would be subject to per jur. 
(9) 1391(c)(2) and (d)- corporation residence for venue: treat the judicial district as if it’s a state and if they would be subject to per jur then it is a viable venue
(a) If there are multiple districts, treat each as a state, would the corp be subject to per jur in that ‘state’
(10) Non- resident defendant can be sued anywhere 
(11) Proper venue automatically if the case is removed from state to federal court
iii) Approaching a venue problem (Skyhawke):
(1) Determine whether the initial district is proper venue
(a) 1391(b)(1)- domicile of defendant (for corps it is where they are subject to per jur), 1391(b)(2)-were there substantial events that occurred there?, 1391b(3)-does it qualify under the fallback provision?
(2) Then figure out if the transfer district would have been proper based on the above 1391 rules
(3) Then determine which is more convenient through public and private interests (Gilbert factors)
(a) Private- (1) location of the evidence, (2) where are the non-party witnesses located? (3) cost of attendance and difficulty of travel to venue for parties, (4) other practice factors
(b) Public- (1) congestion in both courts/expected finish of trial in both places, (2) local interest-is the community interested in the lawsuit? (3) familiarity with the law- who’s law applies? (4) conflict of laws (if it’s a foreign country issue)
iv) Forum selection clauses
(1) Permissive clause- can be filed in X court
(2) Mandatory clause- must be filed in X court
(a) Public interest factors will rarely be enough to support a transfer, this is almost always where it will end up
(b) There is a strong presumption of enforceability unless it is unreasonable, unjust, invalid, or violate public policy of the forum state
(3) These clauses create another proper venue, it does not have to be otherwise proper
(4) They waive objection to per jur and venue
(5) The claim must arise out of the contract to apply the clause
v) Forum non-conveniens
(1) Doctrine that allows courts to dismiss a case to be filed in a more convenient forum (like 1404)

(2) Occurs when the alternate forum is a foreign country (piper), or if there is a forum selection clause that designates a state court and you are in federal court

(3) First you must find another forum, then determine if the public and private factors lean toward it

(4) When the plaintiffs are foreign residents, this is a commonly used motion

(a) This can deter foreign plaintiffs form forum shopping

(b) Only occurs when there is any remedy at all in the alternate forum

4) Subject Matter Jurisdiction
a) Authority of a court to hear a type of case
b) Cannot be waived, is an institutional right that allocates authority to federal courts
c) Can be raised at any time in the litigation, can get a case dismissed at any time during the litigation
d) Could be determined by
i) The type of issue presented
(1) Ie federal courts in a federal q case
ii) The amount in controversy
(1) Ie small claims court having a max amount
iii) A charachteristic of the parties
(1) Diversity cases in fed court
e) The party invoking the court’s jur has the burden of proving the court has subject matter jur
f) Article III
i) § 2 grants 9 powers to federal courts, including: things arising under federal law (fed question jur) and between citizens of different states in the US (diversity jur)
g) Federal question jur
i) Cases involving claims that are premised on federal law
ii) Under Osborne, if there is a potential federal ingredient, article III is satisfied (outdated)
iii) The new standard is § 1331, arising under jur statute

(1) A federal defense is not enough to satisfy 1331 (layne & bowler co)

(2) Two ways to satisfy arising under jurisdiction 

(a) The creation test- a claim arises from the law that creates it

(b) Essential federal ingredient test (KC title & Trust), (Gunn v. Minton)- if federal law, the constitution or other federal ingredient is an integral part of the plaintiffs claim then this can be satisfied, is super rare

(i) Occurs in cases where the federal courts have an inherent interest in a case

(ii) What would congress want?

(iii) Steps on deciding if it is an essential federal ingredient:

1. The federal issue is necessarily raised

a. Essential to the claim

2. The federal issue is actually disputed

a. Often an inference, only time we look at the potential defense

3. The federal issue is substantial

a. Essential to the federal system as a whole, would congress care?

4. Will the floodgates to state law claims be opened in federal court?

a. If it is a trivial issue then congress will not want it in federal courts

h) Declaratory judgement 

i) Compare to what would have happened in a coercive relief scenario-if it would have subject matter jur in that case, then it is good to go

ii) Either party counts as satisfying the standard as long as one of them has a federal claim satisfying 1331

i) Diversity of parties (Rodriguez v. Senior Frog)

i) 1332(a)(1) is read to require complete diversity- no plaintiff can be from the same state as any defendant

ii) Must exceed $75k to make it into federal court

iii) Measured on the day the suit was filed

iv) In cases where domicile is questioned, we apply the bank one factors

(1) Where do you vote, where do you say you intend to stay? Bank accounts? Cellphone/area code? Intent to remain indefinitely? Do you go to school there? Etc. 

v) Domicile=residence and intent to remain indefinitely

vi) If you are a US citizen domiciled abroad you cannot be sued on diversity in Federal court as you are not domiciled in a state

vii) § 1359 prevents collusion to create diversity jur

(1) Corporations can be domiciled where their principal place of business (nerve center oof the company) is or where they’re incorporated

(2) If it’s not incorporated, then it is a citizen of any state where its members reside

viii) Congress has created statutes that allow for minimal diversity in certain cases like interpleader statute §1335

j) Amount in controversy (Bucksar)

i) Must be more than $75k

ii) Presumption that the amount the plaintiff pleads is legitimate as long as the plaintiff pleads in good faith

(1) Objective good faith- would a reasonable person believe that the value is over $75k

(a) If its legally certain it will not be >$75k then this will fail automatically, except if you relied on a reasonable false judgement of someone else

iii) You can look to results in similar cases esp in the jurisdiction to see if the claim will be close to accurate

iv) Attorneys fees cannot be included in the calculation unless:

(1) There is a contractual provision providing for this or

(2) A statute that allows it

v) Aggregation of claims

(1) A plaintiff can add up all claims against a single defendant even if they are unrelated to meet the amount

(2) Must satisfy the amount for every defendant 

(3) Joint and several liability

(a) Both can be liable for full cost when there is joint ownership or several liability

vi) Non-damages cases

(1) Plaintiffs pov- how much will the plaintiff gain from thi  or

(2) Whichever cost is greater (majority view) or

(3) Look to the party invoking the jur and calculate how much they would gain

k) Supplemental jurisdiction 

i) This can allow courts to hear additional claims that don’t satisfy 1331/1332 in piggybacking on claims that do satisfy the statutes

ii) How to do a supplemental jur problem (1331)

(1) Find a cause of action that satisfies 1331/1332, there must be an independent basis of jur 

(a) Measured from the plaintiff’s complaint

(2)  Satisfy a rule to bring multiple claims (rule of joinder, rule 14)

(3) Is there an independent basis of jur over the other claims?

(4) If no, then supplemental jur

(a) Is there a common nucleus of operative facts? (Gibbs)

(i) Such that it would make sense to bring the claims together.

1. The stronger the mutual facts, the more likely this is the case

(b) The federal part of the claim must be substantial, not frivolous 

(c) Then consider is it reasonable for the court to hear this claim. If it is then the court has power to hear the case, common nucleus test presides. 

(d) If the court has power, then we must ask does it make sense to hear the claim (discretion)?

(i) Is it fair to litigants, judicial economy, did the fed claims get dismissed early on?, would there be jury confusion?

(ii) If it is dismissed for discretion, they have 30 days to refile in state court regardless of the statute of lims

(5) Supplemental jur problem (1332)

(a) Independent basis of jur

(b) Rule that allows joinder 

(c) Supplemental basis of jur

(i) Common nucleus test

(ii) Discretion

(d) Cannot be a plaintiff bringing a claim against a 3rd party from the same state (Kroger), evasion rule

(6) § 1367

(a) Codifies supplemental jur

(b) (a) gibbs, common nucleus of operative facts 

(i) Applies to 1331 and 1332

(c) (b) Kroger rule, if a plaintiff brings a claim against a 3rd party who does not satisfy 1332 it is a violation

(i) Only applies to 1332 claims

(d) (c) discretionary factors

1. Is it fair to litigants

2. judicial economy 

3. did the fed claims get dismissed early on?

4. would there be jury confusion?

(ii) Applies to 1331 and 1332 claims

(e) (d) if it is dismissed under 1367(c) then the parties have 30 days to refile in state court even if statute of lims has run

(i) Applies to 1331 and 1332 claims

Removal Jurisdiction
a) There is an opportunity for a defendant to remove a case to federal court if P originally filed it in state court

a. Need to file notice of removal within 30 days of getting complaint

b. You can remove to federal court first w/o waiving personal jurisdiction objection

b) In order to remove, federal court needs to have complete original Sub Matter Jur over the case:

a. All claims must satisfy § 1331 (federal q), § 1332 (diversity), or § 1367 (supplemental)

c) § 1441 (a): General removal provision

a. Applies to federal question and diversity cases

b. Establishes proper venue (if you properly remove, then venue is satisfied automatically)

c. Entire case can be removed ONLY IF entire case could’ve been filed in federal court in 1st place

d. Has to be removed to federal court that embraces the same geographic location as state court

e. All defendants named/served complaint need to join the notice of removal or consent to it

f. Really, you are just doing standard SMJ analysis to see if removal is proper under 1441(a)

d) § 1441(b): Imposes limitation on removal of diversity cases (when case is SOLELY diversity)

a. If case satisfied 1332, it can be removed under 1441(a) EXCEPT WHEN:
i. Any defendant is from the forum state

1. If defendant is domiciled to the same state that the federal court is in = NO
ii. But, if you are dealing with federal q case, 1441(b) doesn’t apply

e) § 1441(c): Fallback provision (CANNOT be applied to diversity cases)

a. Only use if you have a case with a federal claim that has a NON-REMOVABLE state law claim (doesn’t satisfy supplemental jurisdiction)

b. So, entire case could not originally be filed in federal court

c. SO: court can remove entire case to federal court, but MUST dismiss all state law claims that the court doesn’t have original supplemental jurisdiction over

f) § 1446(a): Procedure for removing civil cases

a. File notice of removal within 30 days of service of complaint

b. Need joinder or consent of all defendants named and served in complaint

c. For diversity cases, if complaint states amount in controversy that is certain, do normal good faith test

i. BUT, if complaint states uncertain amount in controversy, then removing party (Def) needs to establish amount in controversy through preponderance of evidence

g) § 1447: Procedure after removal of case

a. (a)
b. (b): Allows for once case has been properly removed, federal court has complete jurisdiction over case

c. (c): Gives court power to remand the case if it was improperly removed

d. If objecting to procedural issues with removal, must do so in 30 days

e. If objecting removal based on SMJ, that can happen at any time during case

i. You would ONLY do this if a state law claim that is removed turns out to not have supplemental jurisdiction under 1367

h) (d): Notice of remand stated above is not appealable

i) Hamilton v. Bloomberg 2020
a. Takeaway: If amount in controversy is indeterminate/uncertain in the complaint, then the Def has burden of showing certain amount in controversy when removing to federal court

b. Facts: Complaint alleged $42k in owed wages to each ex-campaign worker , and then an indeterminate amount of other damages like mental anguish, pain and suffering, etc.
i. Defendant does show evidence that each plaintiff would exceed $75k with attorney demand letters, prior case evidence, etc.

c. Holding: Defendant met burden to show that amount in controversy would be satisfied

i. The fact that Plaintiffs attached signed letters that they didn’t want more than $75k to their responses to removal was TOO late—if they had done this when they originally filed the complaint it might have worked, but bringing them up during removal—no

Joinder
· Rule 13(a)- compulsory Counter Claims

· Rule 13(b)- permissive Counter Claims

· Rule 13(g)- Cross Claims

· Rule 14- Impleader (Indemnity)

· Rule 18- Joinder of Claims

· Rule 19- Compulsory Joinder of Parties

· Rule 20- Joinder of Parties

· Rule 22- Rule Interpleader

· Rule 24- Intervention of Parties
a) Basic question- is there a fed rule that allows the addition of another party or another claim beyond the basic litigation unit of 1 P and 1 D?

b) All parties and claims must fall under subject matter and personal jurisdiction 

c) Steps: 1) independent basis of jurisdiction over the initial claim

a. 2) is there a rule that allows an additional unit? (13, 14, and 18-24)

b. 3) Is there an independent basis of jur on the additional unit?

i. 4) if not, is there supplemental jur?

1. Common nucleus, diversity, discretion

d) Rule 13 steps
a. 1. Identify initial claim
b. 2. Identify the counterclaim 
c. 3. Was the counterclaim compulsory or permissive?
i. Did the claim arise from the same transaction?
1. Factual+Legal overlap
2. Factual- evidence, facts
3. Legal- elements of the claim, would one be a defense to the other, would it make sense to bring them in one proceeding
d. 4. Check subject matter jurisdiction 
e) Rule 13a: compulsory counterclaims

a. If at the time of pleading you have a counterclaim, you must include it IF:

i. The claim is against the opposing party, arises out of the same transaction/event, and it does not require adding a 3rd party that the court does not have jur over

1. If you don’t do this, you are barred from bringing these claims elsewhere 

ii. This will satisfy 1367a

b. 13a(2)- exceptions (permissive, but same transaction)

i. P did not possess the claim at the time of response

ii. Claims that req 3rd party presence whom there is no jur over

iii. Claims that were the subject of another pending action

iv. These need an IBJ

f) Rule 13(b): permissive counterclaims

a. Applies if you have a counterclaim not arising out of the same nucleus of operative facts (assuming there is jurisdiction over this claim)

i. You do not have to file these claims

ii. Must have an IBJ

b. Leonard v. Mideast Systems
i. Mideast suing in state court for malpractice after Leonard brought suit in fed court to collect attorney’s fees was a compulsory counterclaim in fed court because the disputes arose out of the same transaction, such that it would make sense to bring the claims together. 
c. Supplemental jur and counterclaims
i. Most of the time, a compulsory counterclaim satisfies supplemental jur, but sometimes it will not because the same transaction test is stricter than the common nucleus of operative facts 
1. Courts may still decline jur under 1367(c) discretion
ii. Often permissive counterclaims will not have supplemental jur because they are inherently not from the same transaction, require an independent basis of jur
iii. Jones v. Ford Motor Company- 4 Ps suing for racial discrimination under a federal statute. Ford has state court actions regarding their failure to pay racist loans. Rule 13a allows this as a counterclaim, but the same transaction test was not satisfied because it is harder to satisfy than the common nucleus of operative facts test
1. 1367(c)- there is a strong presumption in exercising jur, so the court must have known about the pending class action to rule on whether these claims would predominate the discrimination claims
g) Rule 13(g)- cross claims
a. Cross claims are never compulsory and arise between co-defendants or co-plaintiffs 
b. Require the same transaction as either the original claim or counterclaim, or the claim related to property in the transaction
c. Rainbow Management- when co-parties file substantive crossclaims, they then become adverse opposing parties and rule 13a on compulsory CCs applies (excludes claims of indemnity/contribution)
d. Because D’s did not pick the initial forum, they can bring cross claims against D’s from the same state in a diversity case
h) Rule 14(a)(1) IMPLEADER (Indemnity)
a. When a defending party brings in a non-party who is or may be liable

i. The non-party then becomes a 3rd party D

ii. They are treated like a D, they must serve compulsory counterclaims against the 3rd party P under rule 13b, can file cross claims, bring in another 4th party D, they can assert a defense against the original claim, can file a claim against the original P, and the P can assert claims against them as well

b. The court must have subject matter jur over this party- if not independent basis, then we do the supplemental dance (If it does not pass 1367(b), then go to 1332, Guaranteed Systems v. American National Can Co.)

i. 1. Is it the same controversy

ii. 2. If its diversity then complete diversity? AIC satisfied?

iii. 3.  Kroger evasion for Ds joined under 14,19, 20, 24?

1. Does not apply if 3rd party D files first, P must file compulsory counterclaims against 3rd party D

c. Make sure the claim is indemnity, or decide if it should be treated as a different rule

i. Wallkill v. Tectonic
i) Rule 18: joinder of claims allowed for anyone in the lawsuit against the same party (Ie., once you assert any type of claim, bring all of them against that party)

a. Any party can use it

b. Counterclaim- responsive claim to the original claim

c. Cross claims- claim by a co-party v. another co-party (D vs. another D)

d. Third party claims- bringing in another party to the suit

j) Rule 19- someone who must be brought into the case who was not originally in the case

a. When the party is essential and not joined

k) Rule 19(A)(1)- who ought to be joined?

a. In that person’s absence, can the court grant complete relief?

i. This is not enough by itself, but can add to the court’s analysis

ii. Temple v. Synthes
b. Do they have an interest in the case that will be impaired/impeded by a judgement in the case?

c. Will someone incur multiple, double, or inconsistent obligations if they are not joined

i. Maldanado v. National Western
d. If the party ought to be joined, the court must do so unless they can’t (sub matter jur, per jur, venue)

l) Rule 19(B)- is it feasible to join the essential party?

a. If they cannot be joined, then they are indispensable, and the case should be dismissed

b. The court must weigh 4 factors (Provident v. Lumbermans):

i. 1. Prejudice to the existing parties or the joined party

ii. 2. If the prejudice can be reduced by 

1. Shaping relief

2. Protective provisions

3. Other measures

iii. 3. Would the judgement be adequate without the party

1. Not the deciding factor, but can add to the court’s analysis

iv. 4. Would the plaintiff have an adequate remedy if the case were dismissed

c. There is a presumption of keeping the case if possible
a) Rule 20- satisfied if the claim stems from the same transaction- harder to satisfy than common nucleus test 
a. Could be a series of transactions

b. A question of law/fact must be common to all plaintiffs and defendants

c. Generous interpretation

b) Aggregation of claims for plaintiffs- they can aggregate all their claims against a single D to meet the AIC

c) 1. Find independent basis of jurisdiction

a. If it is diversity is AIC satisfied for all claims?

i. Exxon v. Allapatah Services
ii. Maria v. Starkist
d) 2. Which rule are they joined by?

e) 3. Is there a different IBJ? If not, is there supplemental jurisdiction?

a. 1367(a) is satisfied if it meets the common nucleus of operative facts test and it makes sense to bring the claims together

b. The address 1367(b) if diversity

c. 1332- was the defendant joined by 14, 19, 20, or 24?

i. Was the plaintiff brought in by 19 or 24?
ii. If so, then the case cannot continue

iii. If not, then the AIC can be excused, but not complete diversity

f) Involves a stake, which could be a bank acct, money or other property

g) The stakeholder, recognizing that they may be sub to multiple liability, usually deposits the stake to the court and lets the claimants fight for it

a. They can be a claimant themselves if they think they are entitled to it

h) Statutory Interpleader (1335)

a. Requires an AIC of $500 or more and minimal diversity: as long as one claimant is from a different state than the other, it is okay, the stakeholder’s state of citizenship is irrelevant 

i. Stakeholder must deposit the stake with the court

b. Venue is proper where any claimant resides

c. Nationwide jurisdiction or any fed court exercising this, they may enjoin other conflicting proceedings

i) Rule Interpleader (Rule 22)

a. No deposit necessary, but in practice it often occurs 

b. Must satisfy the $75k AIC

i. Complete diversity, even if stakeholder is dismissed from the case

c. Regular venue rules

d. Regular jurisdiction rules

e. Counterclaims are available 

f. Geler v. National Westminster Bank, USA
i. Courts can enjoin state law proceedings using the anti-injunction act exception
a) Rule 24(a) Intervention as a right- the court must grant intervention to anyone who:

a. 1) timely motion the court must permit anyone to intervene who 2) claims an interest to the property or the transaction that is at issue, 3) is so situated that disposing of the action may impair or impede its ability to protect its interest, 4) no one in the case adequately represents their interests 

b. There is a presumption in favor of intervention due to judicial economy

b) Rule 24(b)

a. If a timely motion is filed, the court may permit anyone to intervene who has a common question of law or fact

c) Often 24 (a) and (b) will be filed at the same time

d) Rule 24(c)- procedure of intervention
a. you must file a pretrial motion to intervene, you must serve it to the parties, state the grounds for intervention, and it must be accompanied by a pleading 

b. you inform the court whether you want to join as a D or P

c. timely≠promptly, it is measured on when the party is aware that their interest is not being represented
i. ALDF vs. US Governemnt
e) Considerations in a Rule 24 case
a. Will the interest of the parties be impeded, will it cause confusion, do the potential new parties have an interest in the case (economic, altering use of property, practical impairment)
b. Still must get sub matter jur over their claims
i. Rule 24 potentially triggers rule 1367(b)
f) Rule 24 in a diversity case where the intervenor is not diverse
a. Is the party indispensable? Can we proceed without them?
b. If an indispensable party intervenes and cannot be joined due to supplemental jur, then the case must be dismissed 
c. It is hard to be indispensable, the presumption is we should go on without them
i. Mattel v. Bryant
The Erie Doctrine

a) When the federal rules function substantively and there is conflicting state law:

b) Track 1: Federal Statutes:

a. 1. ID the conflict/issue (is it a statute, rule, or judge made doctrine creating the procedural law)
b. 2. Determine if the federal statute/rule/doctrine is controlling

i. Is it broad enough to determine the issue at hand?

c. 3. Ensure it is valid

i. Is it arguably procedural?

d. If it passes these tests, you must apply the statute 

e. Stuart Org. Inc. v. Ricoh- federal statute of forum (1404/1406) prevails over state assumption against forum selection clauses

c) Track 2: Federal Rules (FRCP)- judge made technically, but congress gave them this power
a. 1. ID the conflict/issue (is it a statute, rule, or judge made doctrine creating the procedural law)

b. 2. Determine if the federal statute/rule/doctrine is controlling

i. Is it broad enough to determine the issue at hand?

c. 3. Ensure it is valid

i. Is it arguably procedural?

d. 4. Does the federal rule abridge, enlarge, or modify any substantive state right?

i. 1. Does the rule change an element of the claim by adding one or taking one away? Does it make it easier/herder to prove an element?

ii. 2. Does the rule change the statute of limitations?

iii. 3. Does it alter the available remedies?

iv. Hanna v. Plumer Part I- federal rules of service applied and did not abridge, enlarge, or modify a substantive state right

d) Track 3: Judge Made Doctrine- Default category if not a statute or rule
a. 1. ID the conflict/issue (is it a statute, rule, or judge made doctrine creating the procedural law)

b. 2. Determine if the federal statute/rule/doctrine is controlling

i. Is it broad enough to determine the issue at hand?

c. 3. Ensure it is valid

i. Is it arguably procedural?

d. 4. Similar to does the federal rule abridge, enlarge, or modify any substantive state right?- Is the doctrine determinative at the forum shopping stage?

i. York v. Guaranteed Trust: the extension of the statute of lims was enough to make the rule determinative at the forum shopping stage

ii. Hanna v. Plumer Part II- If you can get into federal court but not state court, this is a prime example of failing the outcome determinative test. Less can work though, must measure at the time of filing:
iii. Money damage difference is enough to be outcome determinative at the forum shopping stage (Gasperini)

e. This is really when Erie v. Thompkins is in action

e) Track 4: Super Track: The Constitution

a. The constitution will always prevail over state law if it is valid and controlling

b. Gasperini- the 7th amendment did not bar the court of appeals’ review of the “shocks the conscious” standard from an abuse of discretion standard, so the court allowed it

Summary Judgement

a) Typically, a post-discovery pre-trial motion that tests the opposing party’s ability to prove its case with evidence- the ultimate q is: is there a genuine issue of material fact, could a reasonable juror find for either side based on the evidence?
a. A fact is material if it will impact one of the elements of the claim

b) Rule 56 Motion for Summary Judgement

a. Technically can be filed whenever, but usually the court will ask for it on a certain date

b. The court can raise the issue sua spontane at any point

c. Often summary judgement motions wil be filed congruently

c) Steps:

a. 1. ID the parties

b. 2. ID who the moving party is

c. 3. ID the claim/its elements + are they asking for full or partial summary judgement

d. 4. ID which party has the burden of persuasion at trial

i. The burden of persuasion is judged considering the standard of proof at trial. (Anderson v. Liberty Lobby)
1. Typically, the standard of proof will be a preponderance of the evidence (50.00001%)

2. Sometimes it will be clear and convincing evidence 

3. Rarely it will be beyond a reasonable doubt 

ii. The party with the burden of persuasion must prove all elements to be granted the motion for summary judgement (carry their burden of production)

iii. The party without the burden of persuasion at trial can either:

1. They may show affirmative evidence refuting an essential element of the claim, or

2. Demonstrate (by asking the right questions during discovery) that the nonmoving party does not have evidence to support an essential element of the claim
e. If the burden of production is met for the filing party, the non-filing party must then meet their burden of production

i. The evidence they use to meet their burden of production need not be admissible, but it must be able to be boiled down into admissible evidence (Celotex Corp. v. Catrett)
Motions for judgment as a matter of law

a) Rule 50:

a. Same “reasonable juror” standard as summary judgment, but occurs during or after a trial based on actual not projected evidence 

b. At the close of the Ps case, D can seek a nonsuit with respect to an element or entire claims lacking evidence 

i. Will not be sua sponte but judges can advise Ds to do this

c. At the close of Ds case, P can move for a directed verdict

d. If you filed a nonsuit or directed verdict, at the end of the case you can reopen it via JNOV (judgement not withstanding verdict)

i. Many judges will choose this out of respect for the jury in an assumption of reasonableness, and to prevent issues by dismissing at too early of a stage (Honaker v. Smith)

ii. More stringent standard on appeal, look at the non-moving party and see if the jury could have found for them giving them the benefit of the doubt (Tesser v. Board)

b) Motions for new trial

a. Often filed at the same time as JNOV easier to get because less extreme

b. Considerations:

i. 1. Error in jury selection? 2. Erroneous evidentiary rulings? 3. Erroneous jury instructions? 4. Verdict goes against weight of evidence (less than no reasonable juror standard); 5. Excessive verdict? 6. Mistrial? 7. Newly discovered evidence?

1. Must cause prejudicial error, filed within 20 days of judgment

c) Rule 59:

a. If a new trial is granted, the judge must assess if they would have granted a new trial

b. Remittitur- all courts have the authority to shrink the damages if they are excessive

i. Give the P a chance at retrial or accept the lower judgment

c. Additur- federal court does not allow the addition of damages/new trial for this issue
Default Judgment

a) Failure of a properly served defendant to respond in a timely fashion (21 days) can lead to an entry of default and then default judgment, which is a final enforceable judgment

b) Steps:

a. 1. P must ask the clerk to enter a default by affidavit that shows they filed the complaint, properly served it, and the D has not responded via proper pleading/motion

i. If you default, you waive venue objections

b. 2. The D can no longer defend on the merits after default has been entered

i. Rule 55(c) can allow the default to be lifted, strong policy in favor of this. Any reasonable excuse will do at this stage

c. 3. The clerk can enter default judgment themselves if it is a sum certain, D is not entitled to notice of this. 55(d)- All other cases will be entered after a judge hears the case to assess damages+ensure the suit has any amount of merit

i. If the D has appeared before this point, they must be given a 7-day notice of the hearing. They can go to contest damages

1. Appearance can be any action that indicates to the P the d plans to defend after the suit was filed

2. Appearance does not count as executing a waiver of service (Rodgers v. The Plan/Hartford)

d. 4. After a default judgment hearing/clerk proceeding, the P can enforce the judgment anywhere 

i. Under rule 55(c)/60, the D can seek to set aside the default judgment for a range of reasons, much higher stanard than step 2

ii. Rule 60- 6 grounds which a party can attack the judgment: 1. Mistake, excusable neglect, inadvertent; 2. Newly discovered evidence; 3. Fraud; 4. The judgment is void (no service of process, absence of sub matter jur/per jur); 5. Judgement has been satisfied; 6. Any other reason 

1. Excusable neglect is a high standard, must have exhausted all possibilities to avoid willful ignorance; standard is culpability (Hartford)

Dismissals

a) Voluntary dismissals:

a. 41(a)- When the P voluntarily dismisses the case prior to D filing an answer or motion for summary judgment (can be after 12b6 motion)

b. Normally results in dismissal without prejudice unless this was the 2nd time this occurred (barring party agreement to a third refile)

c. 41(d)- if you voluntarily dismiss then refile, you may be responsible for attorney’s fees

b) Dismissal based on failure to prosecute

a. When the other party answers but the initial party fails to respond after that

b. Can be done. on motion or sua sponte

c. Presumed to be an adjudication on the merits (dismissed with prejudice)

d. Considerations prior to this step:

i. 1. Bad faith? 2. Prejudice to the other party; 3. Length of time taken; 4. Was there a warning? 5. Deterrence of future conduct; 6. Less drastic measures?

c) Dismissal based on judicial sanction

a. Some behavior engaged in by parties leads to dismissal

b. Can be any activity in reason

Claim and issue preclusion 
a) The court who first goes to judgment between the parties is the court whose claim/issue preclusion rules we apply

b) Claim preclusion
a. Precludes the assertion of an already litigated claim that has gone to judgement between the two parties or those who should be treated as the same parties
i. Includes rights of action deemed to be a part of the claim even if they were not litigated 

b. Steps:

i. 1. The claim must be the same in each case

1. Same transaction test: factual overlap, trial convenience, expectation the claims be brought together

a. Connection in time, space, origin, motivation, conventional trial unit. Same series of events or same event (13a joinder)

b. Do not shade the facts based on the focus oof the case, if the same facts will be used then it is the same transaction (Porn)

2. Primary rights test (California): various primary rights may be brought in separate suits even if they arise from the same transaction

a. Personal injury and contract disputes can be brought separately etc. 

ii. 2. The claim must have gone to final judgement which is valid and on the merits

1. Final- when the court has definitively ruled on it–when the court puts the judgment in its docket

a. In fed court this occurs when the trial court rules, can be changed later by appellate court

i. Motie v. Brown- must appeal to keep the case alive or trial court judgment is final

b. In California, the appellate process must be complete for a judgment to be final

2. Valid- proper service, sub matter jur, per jer all satisfied. 

a. Service and per jur are only available to ruin validity in the case of a default judgment 

b. Virtually all cases are valid

3. On the merits- final judgment for plaintiff is on the merits always

a. For the D the result must be on the claim itself, not:

i. Lack of jur, improper venue, nonjoinder/misjoinder, noon-prejudice designation, statute or rule that says not on the merits, failing to satisfy a precondition for filing a lawsuit

iii. 3. Must be between the same parties or persons who should be treated as the same parties

1. If it is not the same exact person, there are 6 exceptions:

a. 1. Non-party agrees to be bound by the prior suit

b. 2. Pre-existing substantiative relationship that binds the non-party as a matter of law

i. Privity relationship like trustee/beneficiary, etc. 

c. 3. Adequately represented in the 1st suit (formally/legally)

i. Class action

ii. Parent/guardian

d. 4. Assumed control over the litigation in the first case

i. Funded/planned the lawsuit

e. 5. Relitigating through proxy

i. Cannot use someone to sue for the same thing

f. 6. Statutory exceptions

i. Bankruptcy, probate, statute will state this

2. No virtual representation exception

3. Mutuality required

c. Federal courts do not allow for equitable exceptions to claim preclusion, but some state courts do based on equitable justice 
c) Issue Preclusion 

a. Approach:

i. 1. Same issue

1. Federal- should it be treated as the same issue?

a. Policies that suggest otherwise, fairness+effeiciency, broad multifactor approach

2. Cal- same approach but called identical

ii. 2. Actually litigated

1. Raised, actually litigated, submitted to the court

iii. 3. Decided

1. Actually or implicitly decided

iv. 4. Necessary

1. If you take the issue out of the case, will you come to the same result?

2. Alternative determination 

a. When a court gives 2 reasons for its determination and either by itself would be sufficient to reach the result

b. Neither are binding unless individually affirmed on appeal (Samara)

v. 5. Same parties

1. Non-mutuality is okay, a non-bound party can benefit, but the party being bound must have been a party in the original case (mutuality)

2. Defensive issue preclusion is always allowed for non-mutual parties (Bernhard v. Bank of Am.)

3. Offensive issue preclusion- when a party sues after the first judgment, will be raised as summary judgement or the like (Parklane)

a. Not always allowed in every state

b. Federally allowed if

i. The issue played a real role in the first case so the parties were req to litigate it

ii. Judicial economy is maximized, the party could not have joined the first case
