 Basic Concepts
· Due Process
· A concept pertaining to ‘fairness’ ‘reasonableness’
· State Courts vs Federal Courts
· State courts are courts of general jurisdiction
· Federal courts are courts of limited jurisdiction
· Must deal with a federal question or have state diversity between the disputing parties
· Res Judicata
· Can only litigate an issue once
· Claims + issues can be binding in cases of same or similar issues
· Facts
· Ultimate Facts
· facts that must be accepted for a claim or defense to prevail.  For instance, a jury must accept the ultimate fact that X caused Y's death to convict X of a homicide offense.  An ultimate fact is usually inferred from a number of supporting evidentiary facts. 
· These are not conclusory facts; they are the facts that if true lead to the conclusion.
· Thus, they are somewhere between conclusory facts and evidentiary facts/specific facts.
· Conclusory Facts/Allegations
· Allegations that do no more than repeat or replicate the elements of the cause of action.  (E.g. “The defendant discriminated against me on the basis of religion.”  “The defendant breached the contract.” “The guards used excessive force.”)
· Non-Conclusory Fact
· Facts that aren’t conclusory.  (E.g. “The guards repeatedly punched me in the face without provocation.”)
· Ultimate facts are non-conclusory facts
· Evidentiary facts
· facts coming out of the evidence itself
· Operative facts
· Constitute a coherent story in which a person describes an event or series of events in which they claim to have suffered one or more injuries to themselves or their property at the hands of the D
· Claim
· Basic unit of litigation in a federal court
· Operative set of facts giving rise to one or more rights of action arising from those operative facts
· Answer
· A pleading that could contain the following...
· Negative defense
· A denial of the claim
· Affirmative Defense
· Even if the claim were true, there is some other reason why it should be dismissed (Statute of limitations for e.g.)
· Elements of a cause of action = duty + breach + causation + damages
· A right of action established
· That right was breached
· Harm was caused as a result of that right being breached
· “Every right has a unique formula”
· Substantive Law – governing law, law that governs a dispute
· Is premised on duties imposed by the law
· Therefore, a right is also created
· If a duty (right) has been breached, you’re entitled to a right of action (ex. Breach of contract)
Pleading
· Basics of Pleading
· Pleading: Written documents through which a party to a civil action either asserts a claim/defense OR denies the legitimacy of an opposing parties claim/defense
· Two types in federal courts
· Complaints 
· Answers
· Documents through which the parties present their case to the court and define the basic scope of the controversy (Complaints, Answers & Demurrers (CA))
· Demurrer – affirmative defense saying the complaint has failed to state facts constituting a right of action (only in CA)
· **NOTE: At the pleading stage you DO NOT need to prove anything
· You are making allegations in good faith (I.e., you don’t knowingly make a false claim)

· GOAL: Plead allegations of fact that are provable at trial

· Motion – Asks the court to do something, “to take some sort of action”
· Code Pleading/Fact Pleading (CA)
· Need a statement of facts constituting an action
· Requires...
· Alleged facts
· Facts showing an obligation of duty
· Facts showing that harm was done
· GOAL: Allegations of fact that are provable at trial
Doe vs. City of Los Angeles (CA Code Pleading):  The plaintiffs did not allege facts sufficient to show that the defendants knew or should have known specifically of Kalish's misconduct.  Ultimately, the pleading did not allege facts sufficient to line up with each element at stake.
· Only ultimate facts are needed in a pleading, not specific facts
· Doctrine of less particularity:  With respect to pleading, the principle that a plaintiff's allegations may be presented with less specificity—so long as they provide notice to the defendant of the issues being presented—where circumstances indicate that the defendant has superior knowledge of the particular facts, and they show a reason to believe that the defendants were withholding information
· Not satisfied in this case because the plaintiffs did not show a reason to believe that the defendants were withholding information. 
· When it is satisfied, the plaintiffs are allowed to use information that they have a reason to believe.
· “The plaintiffs were in their forties when they filed suit. The applicable statute of limitations barred suits brought by persons 26 or older, but the limitations period was extended, under Cal. Civ. Proc. Code § 340.1(b)(2), if the defendant “knew or had reason to know, or was otherwise on notice, of any unlawful sexual contact by an employee . . . or agent,”’
· The defendants moved to dismiss on the ground that the plaintiffs had not adequately established knowledge so as to extend the statute of limitations.
· Notice Pleading – Main idea is to let the other side know the basic idea you’re asserting
· Operative facts giving rise to one or more rights of action
· Apply Kennedy’s 3-part process outlined below in Iqbal.
· Rule 8(a): A pleading that states a claim for relief must contain
i. A short, plain statement of the court’s subject matter jurisdiction
ii.  The plaintiff’s short and plain statement of the claim showing that they’re entitled to relief
1. Must provide enough information so that the other side can prepare a defense
2. DOES NOT say “facts constituting an action – meant to be less strict than code pleading
iii. A demand for the relief sought
· “Each allegation must be simple, concise, and direct”

· EXCEPTION

· When alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake
· FRCP 8(d)(1)
· “In General.  Each allegation must be simple, concise, and direct.  No technical form is required.”
· FRCP 8(e)
· Pleadings must be construed so as to do justice
· How is it different from notice pleading?
· WAS less demanding before Iqbal than code pleading
· Code pleading requires that each element is aligned with the alleged facts, Notice pleading does not require this exact specificity.
· Conley v. Gibson (U.S. 1957):  
· A complaint is sufficient as long as the plaintiff sets forth an assertion upon which relief may be granted, and specific, detailed recitations of fact are not necessary to survive a motion to dismiss.  “The complaint adequately set forth a claim upon which relief could be granted.”  “[W]e follow . . . the accepted rule that a complaint should not be dismissed for a failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” (33).
· Exceptions to Rule 8(a):
· Allegations Potentially Needing Heightened Pleading Standards (factual detail and particularity):
· Fraud Rule 9(b)
· If a case alleges fraud, the fraudulent scheme has to be described with particularity (heightened standard)
· Otherwise, it would be too easy to allege fraud, and too hard to litigate if the party hasn't adequately alleged the scheme.
· Leatherman v. Tarrant County (U.S. 1993):  
· (Classic Notice Pleading)
· The FCRP require only that the complaint contain a short and plain statement of the plaintiff’s claim, and a court may not require a heightened standard for pleadings alleging certain causes of action.  
· Here, since none of the exceptions were present, the standard federal notice pleading was satisfied.  
· “We think that it is impossible to square the ‘heightened pleading standard’ applied by the fifth circuit in this case with the liberal system of ‘notice pleading’ set up by the federal rules” (39-40).
· The exclusion of the action from Rule 9(b) means that the action is not one of the exceptions designated by 9(b).  If it were to be an exception, it would be in 9(b)
· Here, the bare allegation, failure to train, was sufficient
· Shift in Notice Pleading to the Iqbal Standard
· It’s NOT enough to say that your allegations are “possible,” and you don’t need to show that they are “probable.”  You just need to show that they are “Plausible.”
· Plausibility = your non-conclusory allegations demonstrate each element of a right of action
· (Kennedy’s) Three Steps in Federal Pleading:
1) (legal Sufficiency) Assert a cause of action by identifying the operative facts and the right(s) of action that arise out of it:
1. Identify the operative facts.  Establish the story (narrative).
2. That give rise to one or more rights of action
2) (Elements of the cause of action) Know the elements of the cause of action
3) (Sufficiency of Allegations) Look for conclusory allegations, and set them aside because they are not entitled to the presumption of truth
1. All non-conclusory allegations are entitled to the presumption of truth.
2. Determine if these left-over, non-conclusory facts, satisfy/demonstrate the elements of the right of action.
3. If this third step is satisfied, then the claim is said to be “plausible,” and more than merely possible.  I.e., fact pleading is satisfied.
· Ashcroft v. Iqbal:  Under Bell Atlantic Corp. v. Twombly, 
· a complaint will only survive a motion to dismiss if it alleges non conclusory facts that, taken as true, state a claim to relief that is plausible on its face.
· (Step 1): Iqbal’s right of action:  Iqbal has a legally recognized right to be protected against race discrimination.
· (Step 2): What did Iqubal have to prove (what are the (2) elements of the cause of action)? 
· He was discriminated on the basis of race/religion (in dispute)
· It was intentional (not in dispute)
· (Step 3):  This is where Iqbal failed.  His non-conclusory facts did not show the elements of the cause.  They didn’t show intentional discrimination on the basis of race/religion 
· How is this different from Leatherman Standard
· Leatherman alleged that there was a failure to train the police officers.
· This is a conclusory allegation
· Yet, this was sufficient pleading for Leatherman.  It would not be sufficient now, given the Iqbal standard.
· Leatherman (Classic Notice pleading) = Conclusory allegations are enough 
· Post-Leatherman (Iqbal) Pleading = Conclusory pleading is not enough
· The Iqbal case creates a Merger of Code pleading and Notice Pleading
· Thus, the Iqbal standard has brought federal pleading more in line with Code Pleading.  The two have effectively merged.  Neither allow conclusory allegations on their own.  Both require non-conclusory allegations (Ultimate facts (evidentiary facts not needed)) that satisfy each element of the right of action.
· If anything, the fact/code pleading standard can be said to be more generous, because it at least has the doctrine of less particularity in certain cases.
Personal Jurisdiction
Personal Jurisdiction: the courts power over the specific parties before the court. It is discussed as jurisdiction over the defendant. (Can be waived)
The Steps in Evaluating a Personal Jurisdiction Analysis (Implies Objecting Non-resident defendant)

1. Step 1:  Start with the facts.  Look at the facts and the claim.  (Understand the circumstances)

2. Step 2:  Make sure there was proper service

3. Step 3:  Identify a Proper Statute

a. FRCP 4(k)(1)(a)

b. CA: § 410.10. 

4. Step 4:  See if any of the traditional bases of jurisdiction are satisfied

a. If they are, then there is no personal jurisdiction dispute (unless its basis # 5).

5. Step 5:  If none of the 4 traditional bases are satisfied, then apply minimum contacts test

a. Determine either specific or general jurisdiction

b. Look at the cluster of facts/spectrum

c. Identify category of cases

1. You did something in the state (International Shoe)

2. You contractually obligated yourself to do something in the state (Burger King)

3. You did something outside the state that had an impact on the state (Squibb/Calder)

a. Apply effects test if specific, and proportionality if general

1. Personal Jurisdiction = Essentially, the power of a court to bind people to their judgements (ability to exercise power of you)
2. To satisfy Personal Jurisdiction over a non-resident, the court MUST
a. Satisfy a Statute
i. Usually, a long arm statute that describes activities/circumstances when a court can exercise personal jurisdiction
ii. Federal Rule of Civil Procedure 4(k)(1)(a)
1. Federal courts can exercise personal jurisdiction over a D ‘who is subject to jurisdiction of a court of general jurisdiction in the state where the district court is located’
a. Translation:  Federal court will apply the exact same law of jurisdiction as a trial court sitting in the state where the federal court also sits

b.  I.e., the federal court borrows the state’s personal jurisdiction statute of the state in which the court is located.
b. Satisfy Due Process
i. The above usually includes what must be present to satisfy due process
ii. CA long arm statute is a due process style statute (2 for 1) -- explains what elements must be met to satisfy due process
1. Note: Ides said we will not be tested on long arm statutes
3. Relation of state and federal courts
a. If a state court has personal jurisdiction, then a federal court sitting in that state also has personal jurisdiction.  If not, then the federal court doesn’t either

4. Plaintiffs choose the forum state and thus subject themself to a court’s personal jurisdiction
a. PL’s CANNOT challenge jurisdiction
b. A domiciliary of a state CANNOT challenge jurisdiction 
i. You are ALWAYS subject to your home state’s laws
c. Personal jurisdiction cases always boil down to, whether a court can exercise jurisdiction over an objecting non-resident D
5. A defendant sued in federal court must challenge jurisdiction through filling a 12(b)(2) motion to dismiss or in their answer – whichever is filed first
a. A D can also ignore legal proceedings, allow a judgement to be entered in default and then D can object the ruling based on lack of personal jurisdiction to have the decision voided
i. This is a very HIGH stakes strategy; you lose the ability to object to merits of the case/claim and can only object based on lack of personal jurisdiction
6. FRCP 12(b)(2)
a. A motion to dismiss in federal court
Step 1: Evaluate traditional bases for personal jurisdiction
· Does the Defendant meet one of the traditional bases of jurisdiction (only need to satisfy one)? <-- If defendant satisfies one of these, personal jurisdiction is valid
a. Domicile of the forum state
i. D is a permanent resident of the forum state
1. To establish for people
a. Does the person live there?
b. Do they vote there?
c. Do they pay taxes there?
d. Are you employed there?
2. For a company
a. Is it the state where they’re incorporated?
b. Is it the state of their principal place of business? (Where their HQ is)
b. D is voluntarily, physically present in the forum state when served
c. D makes a voluntary appearance
i. D files an answer to complain without objecting to jurisdiction 
ii. Choice of forum clause: a contract clearly states the legal forum that both parties consent to
d. An agent is officially appointed for service of process
i. Can’t just serve a random employee or agent and expect D to be subject to jurisdiction (International shoe)
e. **D has property in the forum state**
i. Does NOT automatically satisfy due process like the above
ii. Also called quasi in rem jurisdiction – a state can exercise personal jurisdiction via their property located in state but this requires satisfying the minimum contacts test
Step 2: Evaluate relevant statutes to exercise personal jurisdiction
· State on exam: In order to exercise PJ, there needs to be a statute authorizing the court to do so
· Assess if there’s a relevant state/federal long arm statute that dictates when personal jurisdiction can be exercised
· Tailored Long Arm Statute
· Describes specific activities/circumstances under which personal jurisdiction can be exercised over a non-resident D
· Due Process Long Arm Statute
· Combines statutory and due process analysis into one inquiry
Step 3: Analyze Defendant’s contacts with the forum state and the relatedness of those contacts (Sliding Scale Approach) - Minimum Contacts Test
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· Minimum Contacts Test
· For a court to exercise jurisdiction over a non-resident D, due process requires that the defendant have minimum contacts with the forum state such that the litigation of the lawsuit in the forum state does not offend traditional notions of fair play and substantial justice
· Does the Defendant have purposeful contacts with the forum state?
· Did the defendant purposefully avail themselves to the forum state such that they received the benefits of the state’s laws as a result of their purposeful contacts?
· Assess the quality and quantity of a non-resident defendants contacts within the forum state
· Are the Defendants contacts related to the claim in question?
· The location must be factually related to the claim
· Did the claim arise out of the D’s contacts?
· Is it reasonable for the forum state to exercise jurisdiction over the Defendant?
· NOTE: Very difficult to rebut ‘reasonableness’ if both ‘purposefulness’ and ‘relatedness’ are satisfied
· This test is applied on a spectrum, use facts from cases to compare and contrast to make successful arguments about why a case falls into a certain bucket on the spectrum (See above) --- 
· Bucket 1: No contacts = no personal jurisdiction
· Walden v Fiore
· Worldwide Volkswagen
· Bucket 2: Single purposeful act that the claim arises out of 
· Bucket 3: Continuous, systematic, purposeful acts that are related to the claim 
· Cases that satisfy this bucket
· International Shoe (landmark case)
· Calder v Jones
· Burger King v Rudzewicz
· Cases that FAIL this bucket
· Ford v Montana 8th District Court
· General Jurisdiction --> Bucket 4: Contacts are continuous, systematic, substantial, and purposeful acts which essentially render the defendant at home in the forum state
· Very high standard to clear
· Daimler case FAILS this standard and shows how difficult to satisfy
· Cases and how the Minimum Contacts Test is Applied (Personal Jurisdiction
· International Shoe Co v Washington 
· Sliding Scale: Continuous, systematic, purposeful acts related to the claim asserted
· This is the guiding case that exemplifies how modern personal jurisdiction can be established 
· Example of personal jurisdiction being exercised over a non-resident defendant based on their activities in the forum state
· Facts of the Case
· State of WA sues International shoe to claim unpaid tax $$ into state unemployment fund in Washington 
· International Shoe Contacts Facts
· HQ’d in MO, incorporated in DE --> Forum state is not their domicile
· They have no office, no sales/purchase contacts in WA and no product stock in WA
· They employ salesman in WA who reside there full-time
· Salesman are paid salary in WA and get commission based on sales in WA
· Occasionally rent showrooms to sample product
· Orders are processed in MO and all payment processing occurs there
· Holding: Court held that applying the minimum contacts test, the company’s contacts were substantial enough to subject them to the jurisdiction of Washington.
· This case is a specific jurisdiction case, because the claim itself (not paying into state tax unemployment fund) is related to the company’s contacts (employing and compensating salesman in WA)
· Burger King v Rudzewicz
· Sliding Scale: Continuous, systematic, purposeful acts (CSPA) related to the claim asserted
· Example of personal jurisdiction being exercised over a non-resident defendant based on their contractual obligations in the forum state
· Good example of how to fulfill relatedness 
· Facts of the Case 
· D’s jointly applied for a Burger King franchise in Detroit. 

· D’s negotiated the deal with Burger King’s Michigan’s district office and the Miami HQ 
· The two D's were granted a franchise, and MacShara attended a management course on how to run a Burger King in Miami. Rudzewicz purchased restaurant equipment from Burger King corporate division in Miami. 
· Under the franchise agreement, MacShara and Rudzewicz were to remit franchise fees and royalties to Burger King Corp. in Miami 
· MacShara and Rudzewicz were unable to make these payments. 
· Burger King sued them for breach of contract in federal district court in Florida. 
· D’s claim that the court did not have personal jurisdiction over them
· If a D purposefully directs contacts at the forum state, they are given an implicit ‘fair warning’ that they could subject to suit in the forum based on those contacts
· “Good example of how to fulfill purposefulness and relatedness” - Ides
· Takeaway: CSPA part of the sliding scale is fulfilled when a defendant engages in a contractual relationship with a foreign entity that makes it ‘foreseeable’ they could be sued in the forum state 
· The D’s breach of contract (PLs claim) is related to D’s purposefully entering an agreement with a FL entity
· Calder v Jones
· Sliding Scale: Continuous, systematic, purposeful acts (CSPA) related to the claim asserted
· Example of personal jurisdiction being exercised over a non-resident defendant based on their out of state/forum actions harming the PL in the forum state
· Facts of the Case
· PL is an actress who lives and works in CA
· Ds work for national enquirer (NE)
· NE is a FL corporation
· One D is a reporter for NE, FL resident, who frequently visits CA and made multiple phone calls gathering info to write article about PL
· Other D is president + editor for NE, FL resident, does not have meaningful contacts with CA besides the article
· NE wrote an article about PL that questioned her professionalism b/c of a heavy drinking problem
· PL sued for libel, invasion of privacy and IIED in CA
· Ds filed motion to quash for lack of personal jurisdiction 
· Holding:  B/c the brunt of the D’s actions were felt in CA, and the aim of the activities were directed at CA, it’s reasonable for CA to exercise jurisdiction over the defendants
· This is where we get the EFFECTS TEST from --> NOT an alternative to the minimum contacts test, just a contextualized version of it to assess purposefulness and relatedness 
· The Effects Test
· D must have committed an intentional tort
· PL must have felt the majority of harm in the forum state
· D aimed their tortious conduct at the forum state
· Takeaway: Apply the effects test in specific jurisdiction cases in which activities that occurred outside the state had an effect on D in the forum state – another way of establishing relatedness
· Walden v Fiore
· Sliding Scale: No jurisdiction, claims DO not arise out of nor are they related to contacts with the forum state + insufficient purposeful contacts with the forum state (either one is enough to reject PJ)
· Example of personal jurisdiction being REJECTED when PL fails to prove that Ds conduct was directed at the forum state
· Facts of the Case 
· PLs are professional gamblers (NV is their domicile) and are stopped before boarding a flight from Puerto Rico to ATL

· PLs are allowed to board flight but are stopped by an alerted contracted DEA agent in ATL airport while waiting for connecting flight to NV 
· Agent seizes money, tells PLs they can get it back if they prove its validity
· PLs attorney provides documentation and calls DEA agent multiple times asking for the money back
· Agent stores the money securely and then writes an allegedly false affidavit showing probable cause for seizing the money
· Funds were then returned to PLs
· PLs sue in NV Federal Court for unreasonable search and seizure

· The effects test is applied once again the court finds NO personal jurisdiction over D in NV
· Takeaway: In order to fulfill the effects test and be subject to personal jurisdiction, D’s actions must be aimed at the forum state, not the person
· i.e., in this case D’s actions/tort occurred in GA, not Nevada
· Policy Implication: If you just say that b/c PLs felt harm in NV, they can sue in NV then you expand the exercise of personal jurisdiction very wide 
· Worldwide Volkswagen + Seaway v Woodson
· Sliding Scale: No jurisdiction, D does not have sufficient contacts with forum state to assert personal jurisdiction
· Example of personal jurisdiction being REJECTED D does not have purposeful contacts with the forum state
· Facts of the Case
· PLs purchased a new from Audi from D’s authorized dealership
· Ds moved to AZ the following year and decide to drive there in their Audi
· While driving through OK, PL’s car is hit which causes a fire and severe burns to PL
· Worldwide VW is a NY corporation that only does business in NY, NJ, and CT
· Seaway is incorporated in NY and only does business in NY
· Ds have NO purposeful contacts with OK
· PLs sue for products liability in OK District Court
· Takeaway: You cannot be subject to personal jurisdiction if you did not have purposeful contacts with the forum state
· D’s only connection to the forum state was that a car they sold in NY was involved in an accident in OK
· The Ds did not AIM any of their conduct at OK
· Bristol-Myers-Squibb Co v Superior Court
· Sliding Scale: No jurisdiction, BMS does have purposeful contacts with the forum state BUT the non-CA resident’s claims neither arise out of nor are related to (“but for”) the purposeful contacts 
· Example of personal jurisdiction being rejected because of lack of relatedness 
· Facts of the Case
· Over 600 PLs, from CA and 33 other states
· Alleged products liability among others related to a drug called Plavix
· BMS (D) is large pharma company HQ’d in NYC and incorporated in Delaware
· Majority of their operations are in NJ and NY
· BMS CA contacts
· 5 Research Labs
· 410 employees in CA
· Derives $900 million in annual revenue from Plavix in CA
· The CA PLs bought and took the drug in CA
· Plavix was not designed, developed, nor manufactured in CA
· This case was a mass action, NOT a class action 
· Takeaway: BMS is a break in the sliding scale approach, there are purposeful contacts BUT the claims are not related enough to those purposeful contacts to exercise general jurisdiction 
· Claims are not related enough to exercise personal jurisdiction 
· Ford Motor Co v Montana 8th Judicial Court
· Sliding Scale: Continuous, Systematic, purposeful contacts related to (‘but for’) the claim
· Facts of the Case
· Ford = international company, HQ = Michigan, incorporated = Delaware
· 2 PLs involved in accidents (one killed, other severely injured)
· One PL in MN, the other in MT
· Each vehicle involved in the accident was sold in a different state than where the accident occurred
· Ended up in forum state through subsequent used car sales
· Ford’s Contacts
· Extensively markets and sells cars in both forum states
· Extensively advertises in forum states and is highly involved in the secondary parts market
· “Keep a Ford, a Ford”
· Takeaway: Example of “but for” being used to prove relatedness
· “But for” Ford’s contacts with the forum states, the claim would not have arisen
· General Jurisdiction 
· There IS a purposeful requirement
· NO relatedness requirement
· Contacts must be continuous, purposeful, systematic and so substantial to the point that the non-resident defendant is effectively “at home” in the forum state.
· A very high bar to pass, thus, our main domain of personal jurisdiction disputes surround specific jurisdiction
· Landmark Case
· Daimler v A.G. Bauman
· Sliding Scale: Contacts were NOT continuous, systematic, purposeful, or substantial enough for general jurisdiction to be exercised 
· NO general jurisdiction in this case
· This case is your guide on how to evaluate general jurisdiction 
· Facts of the Case
· Daimler is a Germany corporation with Argentinian (MBA) and US subsidiaries (MBUSA)
· Bauman, is a resident of Argentina, files suit in (federal) district court in northern district of CA
· Alleged that MBA collaborated with Argentinian forces to kidnap, torture, and kill MBA workers during an Argentinian war
· Never asserted personal jurisdiction
· MBUSA was incorporated in Delaware and had its principal place of business in New Jersey
· MBUSA distributed Daimler cars to all 50 states and had various facilities and offices in California
· Regional office in Costa Mesa, Vehicle prep center in Carson City, largest supplier of luxury vehicles to the CA market
· CA sales account for 2.4% of Daimler’s total international sales
· Takeaway: This case shows that the you need to analyze the proportion of a defendant company’s sales in the forum state to decide if they’re effectively ‘at home’
· You’d likely need to have more than 50% of your business in the forum to have general jurisdiction exercised over you
· Perkins v. Benguet Consolidated Mining Co.
· NOTE: We did not read this case, but we discussed in class
· The only supreme court case that upheld general jurisdiction
· General Jurisdiction was satisfied (but this is a unique case)
· Facts of the Case
· Plaintiff, a nonresident of Ohio, sued defendant, a company based in the Philippines, in the state of Ohio 

· The mine was closed due to war, the company’s CEO relocated to Ohio and ran the business from Ohio during the war

· The claim was unrelated to the contacts (general jurisdiction)
· Takeaway: SCOTUS held that because the company had temporarily changed its residence to Ohio, its contacts were so substantial that it was essentially at home in Ohio
· Even if you temporarily relocate your business, a court can exercise general jurisdiction over you b/c you render the business essentially ‘at home’ while its being run in the temporary location 
Venue
· Venue = the geographic location of the court in which the suit is filed
· Federal Court --> The specific judicial district
· NOT the same as jurisdiction, but venue must be satisfied to move forward with a case
· Venue must be established for every party and claim in the lawsuit
· FCRP 12(b)(3)
· Motion to dismiss for improper venue
· This is WAIVED if you do not use it at first opportunity
· Courts automatically consider transferring if this is filed
· How is this different from personal jurisdiction?
· PJ = the power of the court to bind the defendant to that court's judgement.
· Venue = the convenience of the court’s jurisdiction, and the proper/convenient geographic location of the litigation
· Typical factors in Venue Decisions:
· Where a cause of action arose
· Where substantial events giving rise to the cause of action occurred
· Where the property in question is located
· Where the defendant(s)/plaintiffs(s) reside(s)/do business
· BUT VENUE is determined by a specific statute: 28 U.S.C. § 1391 (The General Federal Venue Statute)
· 28 U.S.C. § 1391 (The General Federal Venue Statute)
· (a) Applicability of Section
· Governs all civil actions in federal court
· (b) Venue in General
· b(1) Domicile
· Single Defendant: If a defendant is domiciled in a district, they can be sued in that district (venue is always proper in D’s domicile)
· Multiple Defendants: If you’re suing multiple defendants who are domiciled in the same state, venue is proper in any district which one of the Ds resides in
· If one of the D’s is from a different state, you CANNOT apply b(1)
· b(2) Substantial Events
· A judicial district is an appropriate venue if a substantial part of the events (or omissions) giving rise to the claim occurred
· Also applies to if a substantial part of the property that is the subject of the action is in the district
· This does not mean the most substantial event, but any substantial event related to the claim
· Case: First Michigan Corp. v. Bramlet:   
· Using §1391(b)(2), decided that the lower court erred in deciding that the Michigan district court was an improper venue.
· The lower court erroneously looked at the most substantial action giving rise to the claim (which took place in Florida) when they only needed to determine if there was any substantial part of the claim that took place in Michigan
· Court held that there was a substantial part of the claim that took place in Michigan, and it was therefore a proper venue pursuant to (b)(2)
· Venue can be proper in more than one place
· b(3) Personal Jurisdiction Exception
· If you CANNOT establish venue in any court in the US, then and only then can you establish venue in a court which has personal jurisdiction over a defendant
· Very narrow and mainly applies to cases where the cause of action arises out of events that happened outside the U.S.
· (c) Definition of Residency
· NOT a venue provision, it defines residency
· The fact that a party satisfies this definition does not mean that you have proper venue established.  It just defines the parameters of (b)(1).
· (d) Residency of Corporations Which Reside in Multiple Districts

· Not a venue provision --> Only establishes residency of a corporation, but does not alone establish venue.  Must go back to (b (1) after establishing (d)
· Treated the same based on if the corporation would be subject to personal jurisdiction if you treat that district as a state
· This is the bridge with personal jurisdiction (International Shoe and other cases)
· Thus, if the court is found to have personal jurisdiction over a corporation, then it also has proper venue, so long as the district is the exact one in which the events took place.  (E.g., if events took place in the central district, and the CA court is found to have personal jurisdiction, then the central district has venue, but not the southern district.)
Transfer of Venue
· General Concepts
· Transfers are intra-system
· Federal courts can only transfer to federal courts
· State courts can only transfer to state courts
· There is a STRONG presumption that the PL’s choice of venue, if proper, is given deference
· This deference can be rebutted utilizing the convenience test, or, if both parties agree to transfer
· NOTE: A defendant CAN file a 12(b)(3), 1404(a), and 1406(a) AT THE SAME TIME, with the idea that if any one doesn’t work, another might get them closer to where they want to be, procedurally

· 1404 covers you in venue is proper, 
· 28 U.S.C. § 1404(a) - Proper to Proper Transfer

· Proper venue to proper venue transfer
· Transfer occurs if the alternate venue is clearly more convenient or both parties consent to transfer 
· Law DOES transfer (EX: transfer from CA to TX, you would apply CA law)
· 28 U.S.C. § 1406(a) - Wrong to Proper Transfer

· Wrong venue to proper venue transfer 
· You’d only file this if the current venue is IMPROPER
· In response to a motion to dismiss, if the original venue is improper, the court CAN grant dismissal
· BUT, if the court finds that it would serve justice better (be more fair and convenient), the court can transfer the case to a venue that is proper
· Would transfer better serve justice? If yes, then transfer
· The law does NOT travel in 1406 transfer
· Private and public interest factors are only weighed if there are multiple venues available
· Approach to a 1404 Forum Transfer Question
· Step 1:  First, make sure the original venue is proper, otherwise, it cannot be an option, and 1404(a) doesn’t apply.

· To do step one, apply § 1391
· Step 2:  Next, determine if venue would be proper in the proposed transferee venue
· This means applying the relevant statute (in federal cases, apply §1391).

· Step 3:  Apply the convenience test
· NOTE: if a 1406 and justice would be served by transfer, jump straight to the convenience test
· The Convenience Test
· The test to determine if the transferee venue would be clearly more convenient than the original venue. 
· Private Interest Factors:
· Access to Sources of Proof
· Where is the evidence located?
· Compulsory Process
· Ability of court to get people to testify
· Cost of Attendance for Witnesses
· Other Practical Problems
· Public Interest Factors:
· Local Interest
· Does a jurisdiction have a specific interest in adjudicating?
· Administrative Difficulties
· Forum’s Familiarity with the Governing Law
· Conflict of Law Problems
· CASE: Skyhawke Technologies v. DECA:  
· Employing the convenience test, the court did not transfer venue because the defendant did not show that the transferee venue would be clearly more convenient.  Thus, the presumption that the plaintiff’s choice of venue is given deference was not rebutted.

· Approach to a 1406 Forum Transfer Question
· When venue is NOT proper, court will either dismiss the case or if in the interest of justice court will transfer to proper venue
· Approach:

· Step 1: make sure original venue is improper based on §1391

· Ensure neither b 1,2, or 3 is satisfied
· Step 2: make sure the proposed venue proper under §1391

· Is b 1,2, or 3 satisfied?
· Step 3: Generally, in the interest of justice, a court will transfer the case to the appropriate forum rather than dismiss

· Step 4: Courts typically, do not consider the private and public factors in §1404 transfer 

· BUT Graham v. DynCorp: If it is a situation where there are two convenient venues to transfer to conduct the §1404 analysis of which venue is more convenient (private/public factors)

· Step 5: If transfer is granted -> law does NOT travel

· B/c original venue was improper in the first place

Forum Selection Clauses
· Definition = A contractual agreement that any dispute arising out of said agreement will be litigated in a specific forum
· Steps to Analyze a Forum Selection Clause
· Step 1: Is venue proper under 1391
· Step 2: Determine the type of clause
· Mandatory = suit must be filed in a specific forum
· Permissive = only says that the case may be filed in a certain forum
· Does the clause include a federal option?

· Step 3: Figure out if the clause applies to the controversy
· Did the controversy arise out of the contract containing the clause?
· Does the forum selection clause apply?
· Step 4: Determine if the clause is enforceable
· Strong presumption that the clause is enforceable
· Ways to rebut enforceability
· Would be unjust or unreasonable in the situation
·  Invalid (EX: there was fraud)
· Violates public policy of the forum
· Consequences (if steps 1-3 are satisfied)
a. Objections to venue/personal jurisdiction are waived
b. If a case is brought in a forum other than the selected forum, a transfer is possible/likely
c. A forum selection clause does not make another venue wrong or improper.  That is determined by statute.
d. If there is no federal option, but venue is proper where filed, the correct motion is a motion to dismiss for forum non-conveniens (state-to-state forum non-conveniens)
e. If the filing venue is improper, the proper motion is a motion to dismiss (12 (b)(3))
f. If the clause is exclusive, there is a very strong presumption of transfer
g. The law will not travel
Forum Non-Conveniens
· A judge made doctrine that allows a court to dismiss a case so that it can be filed in another, more convenient place
· When do you use an FNC?
· When the alternate forum is a foreign country
· Forum selection clause specifying litigation in a specific state court and NO federal option
· EX: FSC says: “State court in state of CA” --> You file an FNC so you can litigate in federal court
· 2 steps in Forum Non-Conveniens Analysis

· Step 1:  Identify the alternate forum, a place where the case could be brought

· There must be an alternate forum
· Step 2:   Consider whether the balance of private and public interest factors warrants dismissal to the alternate venue

· CASE: Piper Aircraft Co. v. Reyno:  
· A plaintiff may not defeat a motion to dismiss on grounds of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum.
· The court held that the district courts weighing of the private and public interest factors in determining that Scotland was a more proper forum was correct.
· Defendants removed case from CA LA county superior court to federal central district court.  From there they transferred the case to Pennsylvania district court, and from there they filed for forum non-conveniens.
· The Pennsylvania district court granted the forum non-conveniens, and while the 3rd circuit overruled the decision, the supreme court overruled the circuit court’s decision, and reinstated the district court’s ruling.
· Ultimately, through procedural strategy and maneuvering, the defendants got the case to Scotland, which is much less favorable to plaintiffs in products liability cases.
Subject Matter Jurisdiction
A federal court’s power to decide the type of dispute before it. It’s a separate requirement from personal/general jurisdiction. 
· Quick things to know 

· SMJ CANNOT be waived

· The party invoking the courts SMJ has the burden of establishing

· Usually PL, unless D has filed to remove the case 

· The court and litigating parties can challenge SMJ at any point in the case

· It’s assessed on the day the case was filed
· Identify the type of SMJ being invoked by

· The type of legal issue being litigated 

· The amount in controversy (must be >$75k)

· Characteristics of the parties in the case (diversity)

· Federal Subject Matter Jurisdiction
· Article III - Section 2 (only mention in passing, 1331 is what dictates SMJ)
· Defines the types of cases which federal courts can hear

· There are 9 types, but we focus on the main 2:

· Federal Question cases

· Diversity cases

· Federal courts do NOT have SMJ over cases outside Article III

· Federal Question Cases: “Arising Under Jurisdiction”
· Article III “Arising Under”
· “The whole pie”

· As long as there is a potential federal ingredient anywhere in the case, SMJ is satisfied

· Very easy standard to satisfy, it’s intentionally broad, and is case centric

· Broadness gives congress maximum flexibility of what to litigate in federal court 

· Satisfying article III SMJ is NOT enough, it must also satisfy statutory arising under
· Statutory “Arising Under” – Section 1331
· “A slice of the pie” à Narrower meaning than Article III
· If you satisfy 1331, you automatically satisfy Article III

· This is the federal question statute
· “District courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatises of the United States”
· Break down the elements of the right of action, and determine if any of them involve a federal issue à If NO, no SMJ

· Analysis is claim centric and thus usually, PL centric

· Two tests to determine if 1331 is satisfied
· The Creation Test ß This is the preferred test 

· A case arises under 1331 (federal law) if federal law creates a right of action

· Look at the claim and identify the substantive right
· Ask: Did state or federal law create that right?

· If FEDERAL, the creation test is satisfied

· If the creation test is satisfied, as far as SMJ goes, you're done.  No need to analyze other tests
· Illustrative Case: American Well Works Co. v. Layne & Bowler Co.
· If the claim arises out of a state issue, and can be decided without reference to a federal ingredient, à Then it does not satisfy statutory arising under, CANNOT be heard in federal court
· The Essential Federal Ingredient (EFI) Test
· ONLY If the claim fails the creation test, you come here

· A case arises under 1331 (federal law) if the constitution was an essential ingredient in the claim (Smith v. KC Title & Trust Co)

· Concerned w/ state-based claims that rely on federal law

· Premised on a state-law claim that didn’t satisfy the creation test

· Illustrative Case: Smith v K.C. Title & Trust Co.
· FACTS

· Board decides as an investment they’re going to invest in bonds issued by the federal gov’t 

· PL says congress does not have the power to issue these bonds and sues the company for breach of fiduciary duty 
· Takeaway
· This failed the creation test, right was not created by federal law
· Example of the EFI test being satisfied
· PL could not show breach of fiduciary duty UNLESS he established the bonds were unconstitutional 
· How to do the Essential Federal Ingredient Test (Gunn v Minton)
· Prerequisite: Must have already identified the claim and FAILED the creation test
· Step 1 - Ask: Is a federal issue necessarily raised?
· Necessary to the claim (Smith)?
· Will the PL have to establish a proposition of federal law to establish their claim 
· Step 2: Is a federal issue actually being disputed?
· Note: If you satisfy step 1, this is basically automatically satisfied 
· Step 3: Is the federal issue substantial?
· i.e., Does the court have an interest in litigating this?
· Will the effect of this decision change public policy?
· Step 4: Will litigating this upset the balance between state and federal courts?
· Would litigating this claim in federal court open the floodgates for state law tort claims into federal court?
· Illustrative Case: Smith v K.C. Title & Trust Co.
· FACTS

· PL sued his lawyer for malpractice in federal court claiming his lawyer failed to raise an exception under federal patent law in previous case
· PL claimed that the resolution of his malpractice case (state law claim) was dependent on an EFI: federal patent law
· Takeaway

· A state court’s resolution of a hypothetical q of patent law was NOT substantial enough to satisfy federal statutory “arising under” SMJ
· Trivial case, congress would not want these cases in federal court – NO effect on policy toward patent law 
· Declaratory Relief – Establishing “Arising Under” SMJ
· Asking the court for a declaration that you’re right, NOT asking for damages or an injunction (does not force an action)
· Can be brought by either party
· Approach: Ask yourself, had this been a coercive lawsuit who would be seeking relief?
· Consider that party the PL and analyze their claim to see if it satisfies 1331 
· Summarized Approach to Federal Question Cases: “Arising Under Jurisdiction”
i. Step 1: Identify the PL’s claim
1. Gather the facts, Understand the Claim and the rights of action being asserted under that claim

a. **If an injunction, identify the party that would be seeking relief in a coercive case and analyze their claim
ii. Step 2: Briefly mention Article III and set stage for 1331 (Statutory) Analysis 
1. Acknowledge Article III briefly as the “whole pie” but that statutory arising under must also be satisfied for valid federal question SMJ

iii. Step 3: Apply the creation test
1. Look at the claim and identify the substantive right

a. Ask: Did state or federal law create that right?

i. If FEDERAL, the creation test is satisfied

2. If SATISFIED à STOP; SMJ is valid

3. If NOT satisfied, move to step three

iv. Step 4: (Circumstantial!!) Apply the EFI (Essential Federal Ingredient) test

1. Is a federal issue actually raised? 

2. Is a federal issue actually disputed? 

3. Is a federal issue substantial (does the federal court have an interest in litigating this)? 

4. Will the balance between state and federal courts be upset? 

· SMJ: Diversity Cases

· Definitions
· Diversity of Citizenship = controversy between citizens of different states
· Article III Diversity à Minimal Diversity
· ANY PL and D are from different states
· 1332(a)(1) Diversity Jurisdiction – Complete Diversity

· Complete diversity = NO PL can be from the same state as D
· The amount in controversy must exceed $75,000
· Important Details on Domicile 
· A person can only have 1 domicile à Your permanent place of residence
· Corporations or businesses can have 2 domiciles
· State of Incorporation
· Principal place of business (where their HQ is)
· Partnerships are domiciled in EVERY STATE where a partner is domiciled
· EXCEPTION: U.S. citizens domiciled abroad cannot sue or be sued in federal court based on diversity 
· SMJ Diversity: Diversity of Parties Approach

· Step 1: Dispose of federal question jurisdiction briefly
· EX: Solely a state law claim, clearly fails the creation & EFI Test
· Step 2: Mention that Article III (Minimal Diversity) is a concept but to satisfy diversity requirement you must satisfy 1332(a)(1) à Complete diversity
· Step 3:  Measure both Party’s Domiciles at Time of Filing to Assess Diversity and Apply the Bank One Factors
· We only care about where the party was domiciled at the time of filing.  Not before, and not after

· BUT events after the suit was filed can shed light on the legitimacy of claiming domicile in a certain place 

· “Bank One” factors are:
· Do they live there?

· Does one have a bank account at a local bank?

· Are they registered to vote there?

· **This is a heavily weighed factor**
· Do they have a job or go to school there?

· Are they members of any local social clubs or churches etc.

· Is their property, both real or movable, there?

· Do they have a local drivers license?

· What are their general contacts in the claimed domicile?
· KEEP IN MIND
· No single Bank One factor is dispositive, it’s quite subjective 

· You can become a domicile of a different state in a single day

· Illustrative Case: Rodriguez v Senor Frogs 
· FACTS

· PL files state law claim of negligence after a D employee negligently drunk drives, hits, and injures here
· PL had previously been a PR resident but moved to CA, filed in CA and intended to stay in CA indefinitely

· Senor Frogs challenged SMJ on the basis that PL was not actually a domicile of CA
· Takeaway
· Good Application of the Bank One factors, not a landmark case like International Shoe
· Where you’re registered to vote is powerful factor

· Courts may assess your actions after filing to test the legitimacy of your claimed domicile 

· This is open to a lot of discretion 

· SMJ Diversity: Amount in Controversy Approach
· Step 1: State and establish 1332(a)
· Amount in controversy must exceed $75k exclusive of interests and costs to litigate in federal court

· NOTHING TO DO with federal question 1331 jurisdiction – this is separate analysis

· Attorneys’ fees can only be included in the amount in controversy IF: 

· A contract provision allows it

· A statute explicitly allows it

· Step 2a: Establish the Standard: The plaintiff must, in good faith, be both subjectively and objectively aware that the amount in controversy exceeds $75,000 at the time of filing
· Step 2b: Assess Good faith as both subjective and objective 
· Subjective Test: Does the PL genuinely believe the amount in controversy requirement is satisfied?
· Objective Test: Would a reasonable person genuinely believe the amount in controversy requirement is satisfied?
· Step 3a: Apply the legal certainty to test

· This is in furtherance of step 2, trying to assess whether the PL’s assertion was made in good faith

· Step 3b: Check if there is a statute explicitly limiting how much the PL can recover 
· EX: You’re suing a hotel but there’s a statute limiting hotel’s liability to $10k à You FAIL legal certainty

· SMJ Diversity: Amount in Controversy – Aggregation of Claims
· Multiple ways to satisfy the $75k requirement depending on the case

· 1 PL and 1 D

· PL CAN aggregate all claims against D to meet $75k

· 1 PL and >1 D

· PL needs to satisfy the amount in controversy for EACH D

· Claims against D1 cannot be used to satisfy amount in controversy for D2

· However, if there is joint liability (Ds liable for same claim), you CAN aggregate amount in controversy

· SMJ Diversity: Amount in Controversy – Declaratory Relief
· Three different Approaches
· Majority View = Assess from POV of Whichever party gets most value

· The amount the PL would benefit or the amount D would lose 

· Minority View = PL POV

· The amount PL would benefit from the judgment

· Minority View = POV of Party Asserting Federal SMJ
· PLs POV of value of relief when being originally filed
· Ds POV of that $75k is met 
EXAM NOTE regarding §§ 1331 & 1332
· Start by examining the operative set of facts/narrative
· then the right(s) of action.  
· If even one right of action from the PL against the D satisfies either section, then federal SMJ is satisfied
· If there are any other additional rights of action or additional parties not falling under the two sections, then we have to see if there is a federal rule that allows us to file those additional claims, or against those additional parties
· If there is no such federal rule, then we go to supplemental jurisdiction to see if they can be let in.
· SMJ: Supplemental Jurisdiction

· Definitions
· The authority of a federal court to hear claims over which the court does not otherwise have independent jurisdiction IF the claim is factually related to another claim over which the court does have independent jurisdiction
· TRDL: Allows federal courts to exercise SMJ over claims they otherwise wouldn’t have SMJ over
· Supplemental SMJ is dependent on a valid federal question claim (1331) or diversity claim (1332) – Supplemental SMJ allows additional claims to be brought w/ the original valid claim 
· Supplemental Jurisdiction Statute: § 1367
· Generally
· If federal question case, apply: A, C, D
· If Diversity case, apply: A, B, C, D
· (a) – Common Nucleus of Operative Facts
· Federal court can exercise supplemental jurisdiction over claims that form one constitutional case or controversy 
· (b) – Diversity Specific
· Diversity case or PL against third party through rules: 14, 19, 20, and 2 4OR 19 and 24
· Check if claim would be consistent with 1332
· Complete diversity, Amount in Controversy, Kroger Evasion
· (c) – Factors to exercise discretion
· (d) Statute of Limitations Extension
· If a court exercises discretion to decline jurisdiction, when the state law claim is dismissed
· à You get a 30 day window to file in state court even if the statute of limitations has run 
· SMJ: Supplemental Jurisdiction Approach

· Step 1: Understand narrative and claims
· Identify key facts, understand the factual narrative à Identify the PL’s cause of action
· Step 2: Identify Valid Federal Claim
· Identify at least one right of action that satisfies 1331 or 1332
· Measure from the time the case was filed
· Step 3: XX
· Step 4: Identify and assess state law claims
· Is there independent jurisdiction over the state law claims?
· YES – We’re done, SMJ valid
· NO – Proceed to analyze supplemental jurisdiction
· Step 5: Supplemental SMJ Analysis: Common Nucleus of Operative Facts Test
· Ask yourself:
· Is there factual overlap between the state and federal law claims?
· Does the story start from the same place?
· Is the federal claim substantial?
· Substantial = NOT lacking purpose or value
· Does it make sense to litigate the state and federal law claims in one proceeding?
· Would opposing council expect the claims to be litigated together?
· This is where court exercises discretion
· Supplemental SMJ 1331 – Federal Question: Illustrative Case: United Mine Workers of America v Gibbs
· FACTS

· PL had 3 claims, 1 of which involved a federal statute, and thus, satisfied 1331 to get into federal court

· Gibbs was able to join claims BUT still needed to satisfy federal SMJ for other 2 claims   
· From there, those 2 claims brought in via joinder either have to have an independent basis for federal jurisdiction (they satisfy 1331 or 1332), OR they have to be brought in by supplemental jurisdiction

· Gibbs’ 2 other claims did not satisfy independent bases of federal jurisdiction, so the only remaining avenue for them was supplemental
· Thus, this case utilizes supplemental jurisdiction to allow the state law claims in because they are derived from the same common nucleus of operative facts as the federal claim.

· Takeaway
· Landmark case for common nucleus of operative facts
· This case utilizes supplemental jurisdiction to allow the state law claims in federal court b/c they are derived from the same common nucleus of operative facts as the federal claim

· A federal court can exercise supplemental jurisdiction over state and federal claims if the federal and state claims are the type that would be expected to be heard at a single hearing and are “derive[d] from a common nucleus of operative facts”
· Gibbs is helpful when the federal claim is based on 1331: federal question SMJ
· Supplemental SMJ 1332 – Diversity: Illustrative Case: Owen Equipment v Kruger
· FACTS

· Kroger originally sues an Omaha utility company for wrongful death
· Kroger gets into federal court using 1332 – complete diversity

· Kroger is Iowa Domicile, Utility company is Nebraska domicile

· Omaha then sues Owen and says they should be held liable

· Owen is Iowa domicile but weirdly does not reveal this until later in case (domiciled in IA and NE)
· Kroger files amended complaint against Omaha and Owen, BUT Kroger is not a D in the literal since, Kroger is a third-party D

· Omaha has their motion to dismiss granted

· Kroger then ends up in situation where she no longer meets complete diversity because Owen is from Iowa just like her

· IMPORTANT AND NUANCED:  Kroger and Owen don’t upset complete diversity rule bc Owen was not a D in that respect (they were a third party impleaded in)
· The court is saying that allowing Kroger to file the claim against Owen in Fed court might invite future plaintiffs to evade the complete diversity rule, 
· Court is exercising discretion
· Takeaway
· This case creates the Evasion Principle 
· Court said congress doesn’t want people to evade the complete diversity rule through joinder devices
· They aren’t saying Kroger was trying to do that, they just thought if they allow Kroger to do it, other party’s in the future might try to do it

· This case expands the scope of Diversity 
· Evidence that supplemental jurisdiction is much easier to achieve under 1331 than 1332
· SMJ: Removal Jurisdiction 
· Definitions
· When the defendant seeks to remove a case from state court to federal court
· 1441 – The general Removal Provision
i. (a) - Removal provision for cases that could have been originally filed in federal court (i.e., for claims that satisfy 1331 or 1332)
1. Allows for removal if the case could have been filed in federal court to begin with
a. If diversity case, you need to worry about (b)

2. Applies to removing the entire case
3. Venue Provision
a. The case can only be removed to the district court in the state/district where the state court is located

i. EX: Filed in LA superior court, can only be removed to Central District of LA Federal Court
b. Venue is automatically satisfied upon removal

4. ALL Ds named and served in case must sign the notice of removal OR consent

ii. (b) Limits removal in diversity cases if any of the Ds are from the forum state, even if diversity is satisfied (only look if diversity case)

a. Example:  PL from AZ sues D from CA.  Diversity is satisfied (and let’s assume the amount in controversy is satisfied too).  

b. That case can be filed in federal court under 1332

c. But if the PL from AZ files that case in an LA Superior Court, a CA D cannot remove it to federal court

d. If a plaintiff files in AZ, the defendant can only remove to the district court in AZ.

2. The idea is that the D is in her own forum state, so no additional protections are needed à Worried about protecting out of state Ds from bias b/c D is AT HOME
iii. (c) Fallback provision for 1441 (a) – Can only use this if you fail to meet (a) à 
1. This used when you have a federal question case that also has a state law claim which fails to satisfy supplemental jurisdiction

a. You can ONLY use this for federal question cases

2. The federal and state law claims are separated
a. Federal claims get litigated in federal courts

b. State law claims are remanded and litigated in state courts
· SMJ Removal: 1446 Procedure for Removal

· Ds must file a notice for removal in the proper district court, and they must serve that notice to the PL

· If removing under 1441(a), all of the defendants named and served have to join in the notice for removal
· Through joining the removal or consenting

· Has to be uniform and unanimous

· Must be filed within 30 days of service of the complaint

· It has to take place early in the litigation

· The notice must be filed to the parties involved and the state court from which removal is sought.

· Filing the notice to the clerk of the state court severs the state court’s involvement in any further proceedings.

· SMJ Removal: 1447 Procedure After Removal
· (a) and (b)
· Authorize the district court to take full control of the case

· (c)

· Authorizes the federal court to remand the case if a motion to remand is filed within 30 days and challenges removal

· This IS appealable

· (d)

· Notice to remand is not appealable
· Example Case = Hamilton v Mike Bloomberg 2020
· Former employees file suit seeking $42k in lost wages and ‘other compensation’
· The case is about whether the PL’s can say: we promise we don’t want more than $75k
· The court says they can do that
· The question is when must you do that?
· In the complaint, you need to specifically declare that you do not seek more than $75k in damages
· Main takeaway: The court says b/c you didn’t specific in your complaint that you wanted less than $75k, you cannot say that now that the case is being removed 
· You can’t defeat jurisdiction belatedly
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Joinder of Claims and Parties 
· General Concepts
· Basic Litigation Unit
· = 1 Claim + 1 PL + 1 D
· Joinder is interrelated to SMJ – still need independent basis of jurisdiction (IBJ) to get into federal court 
· The federal rules do NOT alter SMJ – every party and every claim has to fall within the court’s SMJ

· Basic question: Is there a federal rule that allows the addition of another claim or party beyond the basic litigation unit

Joinder of Claims

Rule 18: Joinder of Claims

· A party asserting a claim, counterclaim, cross-claim, or third party claim may join, as independent or alternative claims, as many claims as it has against an opposing party

· Rule 18 Explanation 

· Translation: Rule 18 allows a party to file as many claims as it has against an opposing party, regardless of the nature of those claims, limited by the application of SMJ.

· Rule 18 only attaches to an existing claim à Once one claim is already made, you can add on to that claim 

· “Party asserting” can be:

· PL

· D

· Third-Party D

· Any party in the case (This rule applies to any and all parties in the case)

· Any and all types of possible claims (claim = right of action) are covered, possible claims include:

· a. Originating Claims

· i. A claim from the original PL to start the litigation

· b. Counterclaim

· i. A responsive claim

· ii. It's a claim by a party against whom an initial claim was filed (usually original D counterclaims after the originating PL files the originating claim à filed in an answer

· c. Crossclaims

· i. Filled by one co-party against another (P against P, D against D)

· ii. A claim filed against a party with the same status as the one filing the claim

· d. Third Party Claims (by and against third parties)

· i. A claim filed against a party brought into the case, or filed by the third party that was brought into the case.

· NOTE: Claims against a single party can be aggregated to satisfy AIC

· NOTE: Specific rules allow each of the above types of claims, Rule 18 is what allows those additional claims to be joined 
Rule 13: Counterclaims and Crossclaims

· Rule 13 (a) and (b) at a glance – Counterclaims 
· (a) Compulsory Counterclaims
· (1) A pleading MUST state as a counterclaim any claim against the opposing party IF it arises out of the same transaction or occurrence that is the subject of the PL’s original claim 

· Do NOT need to add another party if the court cannot get SMJ over that party

· (2) If counterclaim is already pending in separate litigation, do not need to file the counterclaim in current suit

· (b) Permissive Counterclaims
· A pleading may state as a counterclaim against an opposing party any claim that is not compulsory 
· Rule 13 (a) and (b) Explanation 
· Consequences of failure to file compulsory counterclaim: If a counterclaim is compulsory and you fail to raise it à You LOSE the ability to raise the claim in a separate lawsuit 

· Rule 13(a) and 13(b) should be read together as saying: A person filing a counterclaim can file any counterclaim they have against an opposing party (as long as there is IBJ over the counterclaim)
· “Same Transaction or Occurrence” Test

· Step 1. Similar to the common nucleus of operative facts test from Gibbs, but not quite as expansive

· a. We want a little more factual and legal overlap than we needed in the common nucleus standard

· b. Thus, if the Same Transaction test is satisfied, then the common nucleus test is automatically satisfied. BUT, there can be situations in which the same transaction test is not satisfied, yet the common nucleus test is satisfied.

· i. Generally, in such instances even if the court can asserts supplemental jurisdiction under §1367(a), they generally exercise their discretion in §367(c) to elect to not hear the claim. (see more below)

· Step 2: Asks: 

· a. Is there is a substantial factual and legal overlap such that it makes sense to litigate the claims together?

· You’re looking for sufficient factual and legal overlap
· b. Do the claims arise out of the same transaction or occurrence (event)?

· Step 3: If test is satisfied à Compulsory counterclaim 

· Quick Summary

· Factual overlap?

· Legal overlap?

· Logically Related? 

· Example Case: Law Offices of Jerris Leonard v. Mideast Systems
· Facts
· PL represented D in court, D lost case and did not pay PL attorney fees. PL sued to collect fees, D did not file answer, and default judgment was entered against D. D then filed malpractice claim saying PL advice was shitty b/c told him to reject settlement before he lost. P argues that D’s claim is compulsory and therefore now barred. 
· Holding/Takeaways 
· D’s claim satisfies same transaction test and is therefore barred b/c D allowed default judgment to be entered rather than file compulsory counterclaim. 
· Significant factual overlap à Malpractice claim stemmed from reasoning to not pay the attorney fees 
· Supplemental Jurisdiction and Permissive Counterclaims – Rule 13 (b)
· Old Rule:

· a. If a counterclaim is compulsory (satisfies the same transaction test) then it automatically satisfies supplemental jurisdiction §1367(a)

· b. If a counterclaim is permissive (does NOT satisfy same transaction test) then it automatically does NOT pass supplemental jurisdiction standard.

· i. Compulsory counterclaim = supp. Jur. satisfied

· ii. Permissive counterclaim = supp. Jur.  never satisfied
· New Rule

· a. If a counterclaim is compulsory, it will always satisfy supplemental jurisdiction §1367(a)

· b. However, a permissive counterclaim might also satisfy supplemental jurisdiction §1367(a).

· c. Same transaction test is a little tougher to satisfy than the common nucleus test.

· i. Therefore, there can be instances in which a counterclaim may not pass the same transaction test (be permissive) yet nevertheless satisfy the common nucleus test
· ii. Then it comes down to discretion as to whether the court will exercise jurisdiction (1367 (c))
· Summary of new rule

· Is there IBJ?

· Do the rules allow? – Rule 13 (counterclaim)

· Is there IBJ (diversity or federal question)

· Is supplemental jurisdiction satisfied

· If yes, court can likely hear the case + counterclaim (up to discretion)

· Example Case: Jones v Ford Motor Co. 

· Facts
· PLs sought to certify a class and sue D for racial discrimination in car loan rates (in federal court based on fed question – 1331)

· Ford then filed counterclaim alleging PLs had defaulted on car loan payments

· District Court dismissed the counterclaim saying it was permissive and therefore no IBJ
· Holding/Takeaway

· Court vacates and remands – Federal court can exercise jurisdiction over claims without IBJ if claim arises out of common nucleus of operative facts 
· Rule 13(g) – Crossclaims against a co-party
· A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein

· General Concepts
· Crossclaim = claim against a co-party (PL v PL, or D v D)
· When can you file a crossclaim?
· When it arises out of the same transaction as the original claim 
· CAN be for indemnity
· Crossclaims are NEVER compulsory 
· IMPORTANT: Once a crossclaim is filed, the parties become adverse parties regarding the crossclaim
· Thus, compulsory counterclaim rule (13(a)) comes into effect once the parties are adverse 
· Only triggered by substantive crossclaims, NOT indemnity crossclaims 
· Example Case: RMG v Atlantis 
· Facts
· PL and D had a contract where PL would transport customers to D’s submarine. A customer is injured on a trip and sues both parties as co-Ds à 3 lawsuits then ensue
· Customer v RMG + Atlantis 
· Customer sues both parties as Co-Ds – Atlantis then files breach of contract crossclaim against RMG – RMG responds with indemnity claim 
· RMG v Atlatnis
· RMG then files suit against Atlantis for negligence. Court dismisses this claim b/c under the FRCP this is compulsory counterclaim and needed to be filed when Atlantis files crossclaim against RMG 
Rule 20: Permissive Joinder of Parties 

· Core Concepts
· This is the permission slip that allows you to join multiple parties in a single action 
· A PL or multiple PLs can sue a single D or multiple Ds
· Utilizes a version of the same transaction test (legal and factual overlap such that it makes sense to bring these claims together)

· BUT, this rule adds “series of transactions” to the test

· “Same transaction, occurrence, or series of transactions or occurrences”

· NEED a common question of law to connect all the parties 

· EX of Series of Transactions à When parties are involved with technically distinct transactions, but those transactions are a part of a larger series

· Aggregation of Claims

· 1 PL v 1 D

· A PL can aggregate all claims against a single D to meet AIC requirements 

· 1 PL v Multiple Ds
· You can aggregate claims which apply to each D (Ds are ‘jointly liable)
· Procedure/Approach
· Step 1: Start with IBJ – Establish IBJ over original claim 

· Is there an IBJ that initially gets parties into federal court?

· 1331 or 1332

· Step 2: Identify rule that allows for joinder

· Rule 20 (or another rule) – Allows for joinder b/c of 2a + 2b

· Step 2a: Then apply same transaction/series of transactions test AND

· Is there legal + factual overlap such that it makes sense to litigate the claims together?

· Step 2b: Identify the common question of law/fact that applies to all parties 

· Make sure you articulate this—it may seem straight forward, but want to be as thorough as possible 

· Step 3: Is there IBJ over additional claims

· 1331 or 1332 over additional claims?

· Step 4: If no, do other parties claims satisfy 1367 Supplemental Jurisdiction? – 1367 Analysis 
· (a) – Common Nucleus of operative facts satisfied?
· (b) – Diversity ONLY
· Is claim made by PL against DEFENDANTS brought into case using Rule 14, 19, 20, 24?

· Were PLs brought in using rule 19 or 24?
· Check if claim would be consistent with 1332
· Complete diversity, Amount in Controversy, Kroger Evasion
· KEEP IN MIND à COMPLETE DIVERSITY ONLY APPLIES TO THE ORIGINAL LITIGATION UNIT
· (c) – Factors to exercise discretion
· Can decline to exercise jurisdiction over a claim under subsection (a) if –

· 1) The claim raises a novel or complex issue of state law,

· 2) The claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

· 3) The district court has dismissed all claims over which it has original jurisdiction, or

· 4) In exceptional circumstances, there are other compelling reasons for declining jurisdiction
· Example Case: Exxon v Allapatah Services (Maria v Starkist) 
· Facts
· 2 cases: Gas dealers sue Exxon in class action where one PL meets AIC and others do not
· Other case: Maria v Starkist, Maria meets AIC but some PL’s do not (she gets gruesome injury from opening a tuna can, parents + sister trying to sue for emotional distress)
· Court reasons through the Maria case to resolve the Exxon case 
· Analysis
· Step 1: IBJ to get into fed court à 1332, diversity + AIC satisfied for Maria

· Step 2: Rule that allows for Joinder à Yes, Rule 20 – emotional distress arises from Maria’s injury and there is a common question of law or fact 

· Step 3: IBJ over Additional Claims? à NO, emotional distress is state tort, no diversity b/c parents + sister do NOT meet AIC
· Step 4: Supplemental Jurisdiction over Additional Claims? à 

· (a) – Common nucleus of op. facts – Yes, same injury

· (b) – Diversity analysis

· Yes, in court based on diversity (1332)

· Claim made by PL against Ds using rule 14, 19, 20, 24?

· Clearly NO

· Are parties proposed to be joined as PLs using rule 19 or 24?

· NO – Rule 20

· Would this violate Kroger evasion?

· NO - the claim was not made by the P against persons made parties under the rules, nor were Rules 19 or 24 invoked
Rule 13(h): Counterclaim & Crossclaim: Joining Additional Parties 
· Core Concepts
· This Rule is more logically connected with rules 19 & 20, but it involves counterclaims and crossclaims, so it's in rule 13.
· The Rule: 
· (h) Joining Additional Parties.  Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
· For all practical purposes (and what’s to be expected on the exam) here, an additional party would be brought in on a counter or cross claim pursuant to Rule 20.
· NOTE: When a 3rd party is joined into an action under FRCP 13(h), they CANNOT challenge venue

· EXAMPLE
· PL sues D

· D says: There is another D that is actually liable, in D’s counter claim asserts that said third party is liable

· D uses Rule 13(h) to bring the D into the case which then folds into Rule 19/20 analysis (same/series of transactions, common question of law/fact, SMJ analysis)

· Example Case: Schoot v. US 
· Facts
· Basic litigation unit = Schoot v. US 

· tax recovery claim that satisfies the creation test

· Schoot is an employee at the company in which Vorbau is the president

· Schoot and Vorbau were assessed to have been required to pay some taxes to US Federal Government

· Schoot files lawsuit against the government saying that he wants a tax refund

· The US responds with a counterclaim for the balance of unpaid taxes and named Vorbau as a party to the counterclaim (13(h))

· PL cross claimed against Vorbau for indemnification

· Vorbau sought to dismiss the counterclaim by the government

· Analysis
· The counterclaim is satisfied because it passes the same transaction or series of transactions test and common question of law or fact test, and thus, 13(h) is satisfied as well.

· Claims arose from the same series of transactions and occurrences and shared some common question, rule 20 was satisfied –

· thus this allows joinder of the claim against Vorbau under rule 13(h)
· NOTE: IBJ easily satisfied b/c federal tax claim (creation test – 1331)

· Example Case: Hartford Steam and Boiler v Quantum Chemical Corp. 
· Facts
· Parties
· P = Hartford (state Y)
· D = Quantum (state X)
· 3rd Party P = Quantum

· 3rd Party D = Property Insurers (state X)
· Quantum uses a heat exchanger and it fails; unclear whether it was an explosion or an accident

· There are 2 insurers (Hartford and Property Insurers); 

· Hartford's policy covers accidents, but not explosions; 

· Property Insurers' policy covers explosions, but not accidents based on a pre-existing condition

· (Both insurers trying to avoid paying out policy)

· Hartford files action against Quantum seeking declaratory judgement that they are not liable because it was an explosion
· Quantum (D, State X) files an answer with a counterclaim against Hartford (State Y) and includes a claim against Property Insurers (State X) – making Property a third party (13 (h))

· Property files motion to dismiss for lack of SMJ (lack of diversity)

· TAKEAWAY: Diversity does NOT matter, unless 1367(b) applies and it does NOT here 

· Analysis
· However, 1367 (b) is NOT upset because Quantum was not the literal PL (from the original litigation unit)  

· Even though they were defending a declaratory relief claim, which switched the roles for things like AIC, it doesn’t change the fact that they were not the literal PL 

· THUS, §1367(b) doesn’t apply.  à 1367(b) applies to ORIGINAL LITIGATION UNIT
· The inquiry = Is it a claim by P bringing in Ds under Rules 14, 19, 20, or 24; OR was the P joined by Rules 19 or 24?

· HERE: NO, the claim was brought by D (they acted like a P in their counterclaim, but they are still the D)
· Contamination theory only applies to PLs NOT Ds

Rule 14: Third Party Impleading  (INDEMNITY claims)
· Core Concepts
· The Rule

· (a)(1) – When a Defending Party May Bring in a Third-Party 

· Any person defending against a claim (counter, cross, original claim) can bring in a third party 
· Being a third-party PL does NOT make you a PL in the original litigation unit 

· You retain original status and ALSO become a third party PL

· CANNOT file a rule 14 against someone who is already in the case 

· You’d file a cross-claim 

· Indemnity = I’m a defending party, if my defense fails, this other party should pay all or part of my losses  

· That non-party must be partly or entirely liable to the third party PL for the claim against it

· Diagram:
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Third Party Defendant

· NOTE: third party D is not adverse to original PL (obvi has interest in that case though)

· (b) - When a Plaintiff May Bring in a Third Party

· Basically, saying same thing as (a)(1), just regarding a PL
· All this changes is that a PL files a 14(b) motion rather than 14(a)

· Any Rule 14 indemnity claim will always automatically pass the common nucleus of operative facts test if it gets there b/c indemnity claims necessarily arise out of a common nucleus.

· BUT still need to assess Kroger Evasion 

· 2(c) - Third Party D claims and Defenses 

· If you’re the third-party D and have claim of indemnity against you à You can raise defense against the original claim 

· (EX: statute of limitations has ran, no one is liable to PL) 

· Example Case: Walkill v Tectonic
· FACTS
· P hired D to perform certain geotechnical tests on the property and to issue a formal geotechnical report

· P learned from the general contractor (Poppe) that certain areas of the land were unsuitable for building even after implementation of the recommendations in D’s Report. 

· D contends that the unsuitable material had been placed on top of the original ground, presumably by Poppe. 

· P did not name Poppe as a D

· D tries to use Rule 14 to bring in Poppe by saying Poppe is liable and we are not (substantive defense, NOT an indemnity claim
· ANALYSIS
· Rule 14 is only used as a joinder device for indemnity claims

· Rule 14 CANNOT be used to say that the other party is responsible or liable

· It can only be used to say “IF WE are liable, then you have to indemnify us,” not “you are responsible and we are not.”

· That can be raised as a substantive defense, but NOT used for a Rule 14 indemnity claim.
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· Example Case: Guaranteed Systems v American National Can 
· FACTS
· Parties 

· P = Guaranteed Systems (NC)

· D = American National Can Co. (DE)

· 3rd-Party D = HydroVac (NC)

· P filed suit against D, alleging that D failed to pay P for construction work on one of D's sites

· D filed an answer and counterclaim against P, alleging negligence in the performance of their construction work. 

· P seeks to file a 3rd-party action against subcontractor, HydroVac, alleging claims for indemnity

· HydroVac files a motion to dismiss for lack of SMJ (NO diversity)
· ANALYSIS
· Court INCORRECTLY dismisses P’s motion to bring in the 3rd Party D for lack of supplemental jurisdiction over the indemnity claim

· Court incorrectly analyzed § 1367(b):

· They said that complete diversity would be violated and that this was a potential Kroger evasion
· BUT that analysis is WRONG – 

· § 1367(b) Correct Analysis ON EXAM 

· In federal court solely on diversity? à YES

· Is it a claim by P against someone made a party under Rules 14,

· 19, 20, or 24; OR did the P enter the case by Rules 19 or 24?

· If either of these two are triggered, then the claim inconsistent with jurisdictional requirements of § 1332

· à Yes, claim by P against someone made a party under Rule 14

· BUT NOT inconsistent with complete diversity or AIC 

· Complete diversity only required between Ps and Ds, NOT 3rd Party Ps/Ds

· Not a Kroger evasion because the P brought in the 3rd Party D, not the D

· Kroger Evasion:  Ask: is what’s happening here the type of maneuver one might use to evade the jurisdictional limits of the court?  If yes, then Kroger evasion.  If no, then prob not.
· Indicia of LACK of evasion:

· If the claim under scrutiny is not a substantive claim (like an indemnity claim)

· If the P filing the claim under scrutiny initially filed in state court and the D removed it.

· Clearly, they aren't evading jurisdictional requirements b/c they didn’t even want to be in federal court to begin with.

· Any other factor that makes it implausible that future parties would use those circumstances to evade diversity requirements.

Rule 24: Intervention
· Core Concepts
· Involves a party who is not part of the original litigation unit but wants to join the lawsuit 
· Can intervene either as PL or D

· Two types: 1. As of right and 2. Permissive

· The Rule – THERE ARE 2 TESTS – (1) As of right and (2) Permissive 
· (a)(1) & (2) – As of Right Intervention (Presumption is in favor of intervention)

· (1) Given the right to intervene by federal statute 

· (2) (MUCH more typical) Has an interest in the property or transaction that is of issue in the case 

· Four Elements to Satisfy 

· (1) Must file a timely motion (timeliness)
· Contextual, NO set time

· Key Factor = When the proposed intervenor knew or should have known its interest wasn’t being adequately represented

· Consider factors in when intervening party knew or should have known + fairness to existing parties

· (2) Have a tangible interest (Interest)
· Low bar – must show you have some sort of interest

· (3) Must show that your interest would be impaired by judgment in that case (Impairment) AND

· ASK: will that interest be impaired as a practical matter?

· Does NOT mean legally bound

· Examples

· Judicial precedent will impair your future ability to defend a right

· May make it harder for you to enforce your property rights.

· Something legally significant must be practically impaired

· (4) You’re not adequately represented in the case (Adequate Representation)
· You’re going to bring something unique to the case and your interest is not represented by the current parties  
· (b) – Permissive Intervention

· Timely motion 
· May permit if party has a common question of law or fact 
· Very LOW standard, does NOT even have to be the same transaction  

· (b)(3) Permissive intervention is a matter left to the discretion of the court

· Must consider "whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties"

· Court may also consider other relevant factors:

· The nature and extent of the intervenor's interests

· Whether the intervenor's interests are adequately represented by the parties

· Whether the party seeking intervention will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented

· (c) – Filing the Motion

· Must file motion to intervene, must serve the parties, state grounds for intervention and has to be accompanied by the pleading 

· Pleading = Vital b/c it tells the court whether you want to intervene as a PL or D  

· Court may tell you you’re wrong and switch you, but typically you know what side you want to be on 

· Example Case: Animal Legal Defense Fund v Bernhard 
· FACTS
· Parties

· PL = ALDF

· Claim = new de-regulations endanger more species than protect and violates a federal statute

· D = Bernhardt (Sec. of Interior), FWS, NMFS, Ross (Sec. of Commerce)

· Moved to dismiss for lack of jurisdiction

· Intervening Ds = a variety of states, federal agencies, and private landowners

· 1331 Claim = Federal Question

· PL sues D asserting violation of Admin. Procedure Act and National Environmental Procedure Act

· Multiple parties desire to intervene b/c they have interest in the case in how the regulation effects their land 
· ANALYSIS
· Intervention is PERMITTED
· Why was timeliness satisfied
· The court has not ruled on any substantive matters yet (court easily found this was timely) 
· Other party was filed in less than 2 month after case was filed  
· There was NO bias or prejudice that would prevent the parties from intervening  

· All intervening parties have interest in how the de-reg will effect their land 

· Example Case: Mattel v Bryant 
· FACTS
· Parties

· P = Mattel (CA)

· D = Bryant (DE)

· Potential Intervenor = MGA (CA)

· PL sues D in state court, then gets removed to federal court (1332)
· PL produced the dolls in question based on drawings by D

· MGA (third party) sells these dolls and makes money off of them à doesn't want D to lose because retailers won't order them if Bryant loses
· MGA files a timely motion to intervene as a D under Rule 24

· PL moved to remand back to state court on the ground that MGA was not diverse and was indispensable to the litigation,

· B/c its non-inclusion would subject its interest to a risk of prejudice
· ANALYSIS
· Court rules that MGA is not “indispensable” à thus, intervention is allowed and under Court’s SMJ

· The Court doesn’t go into an “indispensability” analysis; just assumes MGA not indispensable and goes from there
· Only have to comply with § 1332 jurisdictional requirements if parties are in federal court AND intervening party is “indispensable” to the action (borrowed from Rule 19) —

· (1) complete diversity would have been destroyed had that party been joined as an original party to the suit; AND

· (2) in fairness and justice, the case cannot proceed in that party’s absence (they ought to be joined, but doesn’t satisfy jurisdictional requirements)

· Here, case can proceed without MGA — P can get all damages, D doesn’t need them either

· It would be nice to have them (MGA has economic interest), but not indispensable

Rule 22 and Statutory: Interpleader 

· Core Concepts
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· Interpleader:  A joinder device that comes into play when two or more persons each claim that they are entitled to the same property or “stake.”

· Stake: The property—any property interest (real estate/stocks/bonds/annuities/etc.)

· Stakeholder:  The party (person or entity) who has possession or control of the property, but usually, no ownership interest in it.  

· EX: An annuity payout that is being held by the bank.

· They don’t own it, but they are holding on to it until the proper owner can be identified and paid.

· The stakeholder can be a claimant

· Claimant: The parties fighting over entitlement to the stake 

· Need 2 or more adverse claimants 

· Claimant’s claims added together must exceed 10% or stakeholder can say “I don’t owe stake to anyone, I’m entitled to it”

· Procedure

· Step 1: The stakeholder files a lawsuit, shows they are entitled to an interpleader action, and deposits the property in the court.

· Step 2: The claimants litigate who owns it

· NOTE: On exam, go through analysis of BOTH rule and statutory interpleader 
· Statutory Interpleader

· SMJ = 1335

· Court has SMJ over certain interpleader actions that have AIC = $500 or more

· Requires "minimal diversity" — only 2 of the claimants have to be diverse from each other (that's all we care about)

· You can use 1335 if you are a stakeholder, there is at least $500 in controversy, and there is minimal diversity amongst the claimants

· Stake has to be deposited to the Court

· Venue = 1397

· Venue is proper in any judicial district in which one or more of the claimants resides

· Personal Jurisdiction = 2361

· “Nationwide service of process”

· Can exercise personal jurisdiction over claimants with minimal contacts within the United States (5th Amendment due process)

· District Court can exercise PJ over any claimant who can be served within the United States

· Deposit stake = 1335

· Stakeholder required to deposit the stake w/ the court 

· Enjoin other proceedings = 2361

· Can stop all other courts/proceedings, so that the court can adjudicate the stake

· Rule Interpleader 

· SMJ = 1332 (diversity + AIC)
· Stakeholder needs to be completely diverse from all claimants + AIC greater than $75k
· Venue = 1391

· Traditional venue analysis

· § 1391(b) Civil action can be brought in 

· (1) a judicial district in which any D resides, if all Ds are residents of the State in which the district is located

· (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred

· PJ = Normal rules (long arm statute, sliding scale approach)

· Traditional minimum contacts test analysis 

· Deposit stake = optional

· Enjoin other proceedings = court has power to enjoin all other suits 
· Approach

· Step 1: Try applying statutory interpleader (1335) b/c it has more lenient standards

· Step 2: If statutory interpleader fails, trying applying rule Interpleader (rule 22)
· If statutory interpleader is satisfied, briefly go through rule interpleader on exam for thoroughness 

· Example Case: Geler v National Westminster Bank 
· FACTS
· Fight over a bank account that has a beneficiary upon death

· 1st case = Gelers v. Bank (bank should've filed counterclaim here under 13h and joined the estate)

· 2nd Case = Susana estate v. Bank

· 3rd Case = Bank v. Susana and Gelers
· ANALYSIS
· Both Geler and Susana are from ‘state of alien’ – NO diversity among claimants
· CANNOT use statutory interpleader 

· Need to use Rule Interpleader

· Complete diversity between bank (stakeholder) and claimants (Susana and Gellers)

· Additional Rule 22 Analysis 

· § 1391 Venue?

· Substantial events giving rise to claim happened in NY (setting up the stake/Totten trust)

· Rule 4(k)(1)(A) Personal Jurisdiction?

· Minimal contacts with NY satisfied

· NOTE: The anti-injunction act 

· Prohibits federal courts from enjoining state court proceedings BUT has 3 exceptions. 

· 3 Exceptions  

· (1) There is a statute that allows the court to enjoin - X CANNOT be used in this case 

· (2) In aid of jurisdiction -  ü Can be used in this case 

· Can enjoin if would allow to protect the stake in the case  

· If court does not have the stake involved in the case, then court has not authority – If NO stake, NO jurisdiction  

· (3) To protect the court’s judgments  - X can’t be used in this case 

· Can only be used when this final judgment renders  

Rule 19: Required Joiner of Parties (Compulsory Joinder)
·  Core Concepts
· Rule 19 Allows you to pull someone into the case who is NOT currently in it
· Raised by a 12(b)(7) Motion to Dismiss for Lack of a Required Party à D files in response, asserting that PL needs to join another party to proceed 
· Rule 19 is then triggered in response to the 12(b)(7) motion 
· Filing party is essentially saying that the case cannot proceed until another required party is joined
· Can be raised sua ponte by the court
· The court may initiate Rule 19 by saying the case cannot continue until a required party is joined 
· Two Major Parts to Understand
· A –  Is there an absent party who ‘ought to be in the case’? AND Can the absent party be joined?
· B – Can we proceed without the absent party?
· The Rule 

· A – Is there an absent party who ‘ought to be in the case’

· 1 – Must/ought the absent party be joined?

· A – Complete Relief (Harm to PL)

· An absent party must be joined if in the person’s absence, the court cannot accord complete relief among existing parties

· EX: Typically occurring the context of injunctions – PL wants D landlord to install new piping but cannot do so without permission from absent gov’t agency 
· B – Harm to Absent Party/Double or Inconsistent Obligations for existing party 
· (i) Would absent party be harmed if the court proceeds without them? 
· Will the absent party’s ability to protect its interests be curtailed or undermined in any substantial way?

· (ii) Might a current party in the case be harmed if the court proceeds without them? – Such that the existing party would suffer a double/inconsistent obligation
· Double Liability

· E.g.: The bank must pay the same annuity funds to both parties even though there was only one annuity meant for one party

· Inconsistent Obligation

· One court tells D to do X, and another one may tell D to do

· à Following one court’s order would lead the D to be in violation of another court’s order
· 2 – Can the absent party be joined?

· If the answer to A is YES, then we ask if it’s feasible to bring in an absent party
· Is the absent party subject to Personal Jurisdiction (minimum contacts test)?
· If NO – joinder is NOT possible
· Will brining in the party violate complete diversity (1332) – SMJ?
· If YES – Joinder is NOT feasible** à Then and only then you will assess 19(b)
· NOTE: If the answer is YES to both 1 and 2, join the party and analysis is DONE

· B – When joinder is not feasible, can we proceed without the absent party?

· NOTE: You ONLY get here when there is a party who ought to be joined (“Yes” to 1A but ‘NO’ to 1B)

· Indispensable:  The Party is required, but they joinder is not feasible à Then the case cannot proceed without them and must be dismissed 

· But don’t only say “indispensable here b/c that’s an abstraction.  Say “they ought to be brought in, and we cannot proceed without them.”

· General presumption = the case should proceed if possible
· Factors to Consider in deciding if case can proceed:

· 19(b)(1): Just repeats analysis from A – what is the harm that would be suffered?
· 19(b)(2)(A-C): Whether there is something/anything the judge/parties can do to avoid or ameliorate the harm we’ve identified (most important factor)
· EX: protective provisions in the judgement, shaping relief, parties settling

· 19(b)(3): Are there already state proceedings regarding the issue (not usually a deciding factor)

· 19(b)(4): Whether the PL would have an adequate remedy if the action were dismissed for nonjoinder.

· Example Case: Tempe v Synthes 
· FACTS
· PL sued medical device company in federal court for a faulty screw and implant in his back

· PL then sued the doctor and hospital in state court

· Med device company files 12(b)(7) motion saying that doctor + hospital are required parties 

· ANALYSIS
· Being joint tortfeasors is NOT enough to trigger compulsory joinder under rule 19 

· PL COULD get everything he wanted from the med device company (negligence and products liability are separate claims)

· NO harm to any party by not joining doctor and hospital 

· Example Case: Maldonado-Vinas v. National Western (Double Obligation)
· FACTS
· Dead guy bought two annuities before death, both of which had defects making their validity questionable (both named brother as beneficiary)
· Bank (D) sends the cash to brother in Spain after death

· The wife and sons of dead guy sue bank saying both are void and money should be returned 

· Bank files motion to join the brother

· ANALYSIS
· Example of double liability requiring joinder
· A party is required (ought to be brought in) when his absence may subject a D to double liability

· First thing brother would argue in another suit is that the annuities are not void, so there remains a "substantial risk" that if the brother had to litigate in another court, that other court would decide otherwise, so as to subject D to double obligations

· This is NOT inconsistent obligation
· Bank may have to end up paying brother and family, but that’s NOT inconsistent
· HOWVER, court does NOT have PJ over brother, so cannot join him
Erie Doctrine
· OVERVIEW

· Substantive v Procedural Law
· Substantive law = law that governs your life outside the court room

· EX: Tort law
· Procedural law = law that governs your litigation activity 

· Claims in state v federal court

· A federal claim in federal court will use federal procedural and substantive law

· A state claim in state court will use state procedural and substantive law, unless either run afoul of the constitution.
· The Problem Addressed by Erie
· When there is a potential conflict between federal procedural law and state law

· This occurs when a federal procedural law is functioning substantively by abridging, enlarging, or modifying a state substantive right.

· If there is a state law claim in federal court, we would expect the court to apply state substantive law to the claim 

· (there is no federal contract law, for e.g.) and federal procedural law because it's their house.

· This is classic Erie doctrine.

· Federal Procedural Law

· When a claim is in federal court à courts use federal procedural law

· Federal Procedural Law can be divided into 3 categories:

· (1) Statutory procedural law

· E.g. 28 U.S.C. §1332

· (2) Formal Federal Rules

· Promulgated by the Supreme Court pursuant to the Rules Enabling Act.

· E.g. Rule 13

· (3) Judge-made procedural law

· E.g. forum non conveniens

· The Erie Doctrine
· Federal courts exercising diversity jurisdiction apply federal procedural law, but must also apply state substantive law

· Reserve Powers Doctrine: Don't want federal law to alter state law, but if the federal laws are procedural, then they DO NOT affect state substantive law
· The Erie Approach
· Step 1: Identify the potential conflict between state and federal law
· Step 2: Ask: Is the federal standard sufficiently broad to control the solution of that issue? 

· Go to the rule/interpretation of the rule and ask: Does it apply here?

· IF the federal rule applies à you NEED to apply the federal rule if its VALID
· **Explain why the rule is arguably procedural 
· --- Then we separate into the tracks based on the type of federal standard – [image: image1.png]No Contacts =
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· Seminal Case: Erie Railroad v Thompkins 
· FACTS
· PL was injured by a passing train at night and sued D for negligence in NY federal district court
· At trial D argued PL was a trespasser and that applying PA state law, D did not owe a duty to PL

· PL then says, we are not in PA court and general standard of law should apply which uses a simple negligence standard

· PL wins at district and appeal level 

· ANALYSIS
· Erie WINS – PA state law should be applied 
· Overrule the Swift Standard: Federal courts NO longer allowed to ignore state laws if the issue involved a state substantive claim
· Prevention of Forum Shopping
· The Swift standard encouraged forum shopping and created uncertain litigation outcomes
· A federal trial court exercising diversity jurisdiction must respect and enforce state law

TRACK 1: Federal Procedural Statutes and the Supremacy Clause

· Validity:  A federal procedural statute is valid if it is rationally capable of being classified as procedural

· The approach

· Step 1: Identify the potential conflict between federal and state law?
· Step 2: Ask - whether the federal procedural statute is sufficiently broad to control the issue?
· Step 3: Ask – Could congress rationally conclude that the statute was procedural? 
· i.e., Is the statute “arguably procedural”?
· This is a VERY LOW bar and is rarely not met 
· Example Case: Stewart Organization v Ricoh 
· FACTS
· P and D engaged in agreement which contained an exclusive forum selection clause saying litigation could occur ONLY in Manhattan

· Dispute ensued and PL sued D in AL federal court

· D responds with motion to transfer to NY federal court 

· Issue for supreme court: Should the court transfer the case to NY USDC, but there is clearly a potential conflict here with AL law (AL law has presumption against enforcement of forum selection clauses)

· ANALYSIS
· Step 1: Clear conflict – 1404 allows a transfer under federal law but AL law says forum transfer not allowed
· Step 2: 1404 is sufficiently broad to control the issue, 1404 tells us transfer is allowed and how to control transfer (case-by-case basis)
· Step 3: Track 1 analysis b/c this is a federal statute
· It is arguably procedural because it provides a method for an appropriate forum for where to adjudicate the case

· Doesn't matter if it affects substantive law as long as it is arguably procedural; can use the Federal statute
TRACK 2: Federal Procedural Rules (FRCP)

· Validity:  A formal federal rule is valid if it is rationally capable of being classified as procedural and if it does not abridge, enlarge, or modify a substantive state right
· The approach

· Step 1: Identify the potential conflict between federal and state law?
· Step 2: Ask - whether the federal procedural statute is sufficiently broad to control the issue?
· Step 3: Ask – Could congress rationally conclude that the statute was procedural? 
· i.e., Is the statute “arguably procedural”?
· This is a VERY LOW bar and is rarely not met 
· Step 4: Does the federal rule abridge, enlarge, or modify a substantive state right? à If NO, the federal rule controls 
· Abridge - If it adds/eliminates an element of the substantive right


· Make it harder or easier to prove an element
· Does it alter the claim by changing the elements?
· Enlarge - It either enlarges or shortens the statute of limitations

· Does the federal rule allow you to bring a claim that the state would no longer allow you to bring?
· Modify - If it significantly affects the available remedies 

· (such as lowering/increasing damages)
· Example Case: Hanna v Plumer (Part I)
· FACTS
· PL sues D in diversity (AIC met) for negligence in car accident
· PL served D according to federal law but failed to comply with MA service of process law (need to serve executor in person)
· Issue in the case: Is service proper?/Does federal rules of service of process apply or do state rules of service of process apply?

· ANALYSIS
· PL wins – service of process is VALID under the FRCP rather than state procedural law
· Step 1: Issue is whether state of federal rules of service apply

· Step 2: The FRCP (4(e)(2) IS sufficiently broad to control b/c it expressly explains how service of process is satisfied 

· Step 3: The rule is arguably procedural – explains how to notify of initiation of a lawsuit

· Step 4: NO abridge: does not effect elements of claim

· NO enlarge: does not affect statute of limitations

· NO modify: no affect on possible remedies resulting from claim 

TRACK 3: Judge-made Federal Procedural Law 

· Validity:  A federal judge-made principle of procedure is valid if it is consistent with the inherent judicial authority to create procedural law and does NOT violate the outcome determinative test
· What is Judge-made Federal Procedural law?

· NOT derived from an interpretation of the Constitution, a statute, or a Federal Rule à  It stands alone

· Example = Forum non conveniens

· The approach

· Step 1: Identify the potential conflict between federal and state law?
· Step 2: Ask - whether the federal procedural statute is sufficiently broad to control the issue?
· Step 3: Ask – Could congress rationally conclude that the statute was procedural? 
· i.e., Is the statute “arguably procedural”?
· This is a VERY LOW bar and is rarely not met 
· Step 4: Outcome Determinative Test
· At the forum-shopping stage, is the choice of federal forum outcome-determinative?

· When deciding where to file the case, could a reasonable person perceive a distinct substantive advantage to filing in federal court? 

· (visualize the choice the attorney is making to commence the suit and whether ‘the doors’ to federal and state court are open or not)
· NOTE: This analysis is similar to Track 2 (abridge, enlarge, modify)
· Example Case: Hanna v Plumer (Part II) – NOT outcome determinative
· FACTS
· PL sues D in diversity (AIC met) for negligence in car accident

· PL served D according to federal law but failed to comply with MA service of process law (need to serve executor in person)

· Issue in the case: Is service proper?/Does federal rules of service of process apply or do state rules of service of process apply?

· ANALYSIS
· Same analysis as above 
· Adds dicta for track 3 analysis 

· Outcome not affected at all by the standard of service you choose at the forum shopping stage – Doors to both federal and state court are wide open

· This case coins the modern approach to outcome determinative test
· Example Case: Guaranty Trust v York à Fully Outcome Determinative
· FACTS
· York sues GT in federal court 
· York claims GT breached fiduciary duty by negotiating a significant reduction in loan value 

· The statute of limitations for York’s claim has already run

· However, York wants the federal court to apply the doctrine of laches which WOULD allow the claim to proceed 

· ANALYSIS
· Step 1: Conflict is between statute of limitations and doctrine of laches (application of one would let the claim proceed, the other would not)
· Step 2: Doctrine of laches is sufficiently broad – controls time frame of when a suit can be brought

· Step 3: Doctrine of laches IS arguably procedural – designed to promote fairness + efficiency of litigation
· Step 4: BUT the doctrine of laches IS OUTCOME DETERMINATIVE

· Perfect example of outcome determinative test b/c the state court door is closed à Statute of limitations has ran, cannot bring claim

· But federal court door is open b/c laches would allow the claim to proceed

· Therefore case is remanded to apply NY statute of limitations 

· Example Case: Gasperini v Center for Humanties – “Outcome Effective”
· FACTS
· PL was journalist who did work in Central America and agreed to let D borrow his original prints
· After the project completed, D lost PL’s photos and could not return them

· PL sued D in federal court and D conceded liability

· The issue was the amount of damages – Jury awards $450k at trial and on appeal the court reduces to $100k using ‘deviates materially’ (NY State) standard
· Issue is whether the correct standard is applied to assess damages

· NY = ‘deviates materially standard’ à Stricter damages standard

· Federal = ‘shocks the conscience’ à More lenient standard 

· ANALYSIS
· Step 1: Issue = Is the jury verdict excessive?

· Potential conflict b/c under state standard it may be, but under the federal standard it may not be 

· Step 2: Federal standard is sufficiently broad à ‘shock the conscience’ standard is the standard used in federal court to assess whether damages are excessive 

· Step 3: the process of allocating different functions between the judge and jury is clearly arguably procedural – i.e., deciding what standard to review damages IS procedural 

· Step 4: We know we are in track 3 by default b/c not dealing w/ a statute and not FRCP à By default go to track three
· Is the standard to review excessive damages outcome determinative at the forum shopping stage?
· YES – Not as drastic as York but the federal door is little bit wider open b/c you can theoretically get a larger jury verdict in federal rather than state court (more lenient standard of review in federal court)
· This is a good example of middle groud
· Less drastic than this à NOT outcome determinative
· More drastic than this à YES outcome determinative 
The Spectrum of Outcome Determination (Use this for comparison on exam)

Outcome not Affected at all


Outcome Affected
    
Outcome Determined

Substantively: (both doors open)

(both doors open, but one harder to get through)       (one door open, one door shut)

←---------------------------------------------------------------------------------------------------------------->
Hannah (Service of Process)

Gasperini (Excessive Damages)
             York (Latches vs. SOL)

Motion for Summary Judgment – Rule 56
What is a Motion for Summary Judgment (MSJ)
· A device through which a party to a case challenges that an opposing party can satisfy the elements of a claim or defense 

· Typically occurs AFTER discovery, but BEFORE trial 

· An MSJ is a challenge to the evidentiary sufficiency of a claim following discovery
· Summary judgment is a way of avoiding the necessity of a trial

· “the other side can’t prove it’s case, they don’t have evidence”
· Underlying purpose =  NOT waste time going to trial 
· MSJ can be partial
· I.e., can have MSJ granted can resolve some issue but not all issues in a case 
· Key Terms
Rule 56 – MSJ à This is what informs how you evaluate the evidence preferred for/against MSJ
· (a) – MSJ or Partial MSJ
· A court may grant full MSJ or partial MSJ
· Granting an MSJ is proper when there is NO genuine and material dispute as to a material fact à entitled to judgment as a matter of law
· No reasonable jury can rule against the moving party? à Grant the MSJ
· (c) – Procedures
· (1) A party (either party) asserting that a fact cannot be or is genuinely disputed must support the assertion by:

· (A) citing materials in the record collected during discovery, or materials gathered pre-discovery (has to be documents)

· (B) showing that cited materials do not establish the absence or presence of a genuine dispute, OR that an adverse party cannot produce admissible evidence to support the fact 

· (2) – Whatever material you rely on to support MSJ does NOT need to be admissible evidence 
· Hearsay = out of court statement asserting truth of a claim à Can be used to prove MSJ
· (4) – Affidavit/Declarations
· Personal knowledge

· The affidavit/declarations need to be based on your personal knowledge, if not, NOT admissible during discovery 
The Approach to MSJ

· Step 1: Need to identify the parties --> Moving and Non-moving party
· Label each party as ‘moving party’ and ‘non-moving party’

· Even if both parties file, you need to focus on which party filed when you are analyzing each MSJ on its onw

· à Party label affects the burden that each party has 

· Ides: “Be very discipline, even if it’s obvious”

· Step 2: Identify who has: Burden of persuasion at trial à “Who has to prove this at trial?” AND the issue over which summary judgment is sought
· Burden of Persuasion
· The party making the claim at issue has the burden of persuasion at trial 
· à Needs to satisfy all elements of the claim 
· The party without the burden of persuasion has an easier time 
· à Simply needs to prove that the opposite party fails to satisfy at least one element)
· Issue
· Claim? Defense? Part of a claim or defense?
· Step 3: Identify Standard of Proof at Trial (“Burden of Proof”) à What’s the level of proof that needs to be satisfied 
· 3 standards
· General civil standard = preponderance of the evidence à Default for civil cases unless otherwise mentioned – Almost always use this 
· Lowest standard
· If you put the evidence on a scale and it tips even slightly your way à You win 
· 50% + 1 = more probable than not 
· SOME civil cases = Clear and Convincing Evidence
· Less than beyond a reasonable doubt but more than preponderance of the evidence (no real way to measure this)
· Step 4: Burden of Production – Would the moving party have burden of persuasion at trial?
· 2 ways for moving party to meet its burden without the burden of persuasion at trial
· (1) affirmative evidence to disprove PL’s claim OR
· (2) show that the other side that has the burden of persuasion at trial has NO evidence to support their claim

· If you are the moving party with the burden of persuasion at trial you can only meet the MSJ burden by…

· (1) affirmative evidence to support your claim such that there is no dispute of material fact (VERY high burden)

· Step 5: Analyze answer from non-moving party
· If the moving party satisfies step 4
· Non-moving party must show that there is a genuine dispute of material fact (respond to the moving party) 
· à If they do this successfully, summary judgment should be denied 
· à If the non-moving party fails to show there is a dispute of material fact à Approve the MSJ

MSJ Example Cases 

· Example Case: Anderson v Liberty Lobby – NO clear evidence 
· FACTS
· D journalist published 3 stories about PL, portraying them as neo-Nazi, anti-Semitics, racist, and Fascist

· PL sued for libel 
· D moved for summary judgement because there was no actual malice and no "clear and convincing" evidence

· ANALYSIS
· Step 1: Moving party = Anderson, Non-moving party = Liberty Lobby
· Step 2: Issue for which judgment is sought = libel

· Burden of persuasion of proving libel at trial = Liberty Lobby (PL)
· Step 3: Standard of proof at trial à “clear and convincing evidence”

· This case is somewhat of an outlier, 99% of civil cases will use ‘preponderance of the evidence’ standard

· Step 4: Moving party does NOT have burden of persuasion as trial, can present affirmative evidence to disprove or show PL fails at least 1 element of claim
· Moving party presented evidence that their researcher still believes that what they wrote was true and that he met journalistic standards; this rebuts “actual malice”
· Key issue in this case is the what standard of proof needs to be applied to MSJ

· You apply the standard of proof that would be used at trial à In this case, ‘clear and convincing evidence’
· Example Case: Celotex v Catrett – NO clear evidence 
· FACTS
· PL files wrongful death tort claim

· Claim is based on the premise that the decedent was exposed to asbestos through D products 

· D files MSJ asserting that PL cannot show proximate cause (i.e., that a D product was the proximate cause of asbestos exposure)

· ANALYSIS
· Step 1: Moving party = Celotex, non-moving party = Catrett
· Step 2: Issue = lack of proximate cause to prove tort claim 

· Burden of persuasion at trial = non-moving party (Catrett)
· Step 3: Standard of proof at trial = preponderance of the evidence
· Step 4: Thus, Celotex = moving party WITHOUT the burden of persuasion at trial

· This case creates the rule that the non-moving party without burden of persuasion can provide either…
· (1) affirmative evidence to disprove PL’s claim OR
· (2) show that the other side that has the burden of persuasion at trial has NO evidence to support their claim

· Celotex was able to meet their burden of production by providing evidence which showed PL could not show that decedent had been exposed to asbestos specifically through their products 
Default Judgments (Rule 55 + 60) and Dismissals (Rule 41)
· Default v Being in Default Judgment

· default ≠ a default judgment

· Default = failure of a properly served D to respond in a timely fashion 

· Failure to file a pleading or motion within 21 days à This becomes official when the clerk enters this into the court’s docket 

· Once in default, the D CANNOT deny the claim itself à Can only challenge damages
· Default Judgment = a final, binding judgment entered by the court
· Entered against party who failed to defend after proper service AND against whom a default has already been entered
· Difference Between Default and Default Judgement
· Default merely strips the D of the ability to defend within that case

· Default judgment is a final, binding, and fully enforceable judgement that other courts must honor

Rule 55 – Default; Default Judgments
· (b)(1) – Sum Certain
· Defaulting party is NOT entitled to notice of entry of default judgment by the clerk when the sum is certain 
· EX: credit card collection cases – even if they appeared
· Appearance rule does not apply to the entry of default judgement by clerk
· When sum is NOT certain, the default must be entered by the judge after a hearing

· (b)(2) – Appearance Rule 

· If the party against whom a default judgement is sought has appeared personally or by a representative, that party or its representative must be served with written notice of the application at least 7 days before the hearing.

· Low threshold to satisfy appearance:

· The D's actions merely must give the P a clear indication that the D intends to pursue a defense AND 

· Must “be responsive to the P's formal Court action.”
· (c) – Setting Aside Default/Default Judgment

· Allows D to have the default lifted for good cause
· Very liberally applied à Courts disfavor default 

· Would rather decide cases on merits
Rule 60 – Relief from a Judgment or Order
· (b)(1) - Grounds for Relief
· Permits relief from a default judgement for "mistake, inadvertence, surprise, or excusable neglect" on a motion made within one year of the judgement

· Weigh 3 factors to determine excusable neglect:

· 1. The extent of the prejudice to the P

· 2. The merits of the D's asserted defense

· 3. The culpability of the D's conduct

· (b)(2-3, 5-6) other grounds

· Newly discovered evidence, fraud, no longer equitable, others 

· (b)(4) – Lack of Jurisdiction

· When a district court lacks jurisdiction over a D because of improper service of process, the default judgement is void and must be set aside 

Process of Defaults + Default Judgment

· Initial Steps
· PL properly serves D and D fails to respond within 21 days à Entry of default is proper

· Step 1: PL asks clerk by affidavit to enter default
· Affidavit demonstrates that complaint was properly served AND D has failed to respond w/ a proper motion or pleading 
· D then loses ability defend case on merits, can only challenge damages 
· Step 2: Entry of default Judgment (Rule 55(b)(1)+(2))
· If sum is certain + D has not appeared à Clerk enters the default judgment

· If D has appeared, clerk cannot enter default judgment on their own

· Merely accepting/waiving service of process does not constitute an appearance for the purposes of Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance)
· ALL OTHER CASES à Court holds hearing  

· May require PL to provide evidence or assess damages

· PL essentially explains their case to the court

· Defaulting party may attend the hearing but can only challenge damages NOT claims 

· Step 3: Enforceability of Default Judgment
· Once entered à Default Judgment = Fully enforceable judgment
· Possibility to Vacate à Rule 55(c) allows a court to set aside a default judgment using rule 60(b)
A. Potential 7-Day Notice after default/default judgment before hearing 

1. The defaulting party is entitled to a 7-day notice if and only if they made an appearance or engaged in a post-filing intent to defend.  Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance)
a. If a defending party has made a post-filing affective appearance, they must be given 7-day notice prior to the hearing so they can come and defend the damages.

b. Notifying the opposing party of one’s intent to defend must occur after the filing of the lawsuit for this to constitute a legitimate attempt to defend that would give rise to the 7-day notice requirement.

2. Merely accepting/waiving service of process does not constitute an appearance for the purposes of Rule 55(b)(2) (Rogers v. Hartford Life & Accident Insurance).  Thus, accepting/waiving service alone would not give rise to the 7-day notice before the hearing

a. Otherwise, everyone would be entitled to notice always, because to have a default entered, there must have been proper service, it's a necessary condition of default.  And if that’s true for accepting service, it must also be true for waiving service.

b. Base-level for an appearance would be filing a pleading (answer).

i. Appearance is just taking some sort of action that shows you intend to defend against the claim 

Rule 41 – Dismissal of Actions

· (a)(1) – Voluntary Dismissal by PL

· Three circumstances a Plaintiff can voluntary dismiss a case (first 2 are without court approval):

· (1) Before D files answer or a MSJ, PL can dismiss the case (usually w/ out prejudice) à do NOT need court approval

· (2) All parties agree to dismiss the case (no court approva)

· Unless provided otherwise, dismissed w/out prejudice 

· (3) At any time by the court sua ponte
· W/out prejudice unless specified 

· (b) – Dismissal for Failure to Prosecute

· A dismissal sought by the defendant on the grounds that the plaintiff has not pursued the case 

· This dismissal is made w/ prejudice

· Uses a 6 factor test you do NOT need to memorize 

· (b) – Dismissal as a Judicial Sanction 

· You did something such that the court will dismiss the case as a punishment 

Judgment as a Matter of Law (Rule 50)
· Core Concepts

· Definition à A judgment issued by a judge at trial on the ground that the evidence does not support a basis for the jury to decide otherwise.
· The Standard à “No reasonable juror could rule against the moving party”
· Ask: if a reasonable jury would have sufficient evidence to find against the moving party.

· “I’m moving for judgment b/c no reasonable juror, even taking the evidence in the light most favorable to the opposing party, could rule against me.”

· Relatively HIGH burden in the context of motion for judgment à judge would prefer the jury to decide, and thus, it will only be taken away from the jury for a good reason.

· Draw all inferences in favor of the non-moving party

· VERY similar to an MSJ – Main Difference = TIMING + EVIDENCE
· MSJ = post discovery but pre-trial
· Documentary, not trial evidence
· JMOL = during or after the trial – can only file AFTER the opposing party has been heard
· Testing claim based on all trial evidence 
· JMOL can be filed at 3 points in the trial - 
· Service

· Answer/Pre-trial motions 

· Discovery 

· Summary Judgment 

· Trial 

(1) Selection of the jury 

(2) Plaintiff’s presentation of evidence

(a) Rule 50(a)(1) Motion for judgment by D (nonsuit)
(3) Defendant’s presentation of evidence

(a) Rule 50(a)(2) Motion for judgments by P or D (directed verdict)
(4) Closing arguments; 

(5) Submission of the case to the jury (including instructions from the court on, among other things, the elements of the claims and defenses and the appropriate standard of proof); 

(6) The jury’s verdict 

(a) Rule 50(b) Motion for judgment (Judgment notwithstanding the verdict – JNOV)
(7) Entry of Final Judgment

· Final Judgment 

· Appeal

Rule 50 – Motions for Judgment 

· (a) – Motions for Judgment
· Removes the distinction between non-suits, JNOVs and directed verdicts à All 3 are simply called Judgments as a Matter of Law

· “Fully Heard”

· PL can’t file after presenting its case b/c D has not been heard yet – but D can file non suit

· At close of case – either party can file for a directed verdict

· “Reasonable juror standard”

· Same standard as MSJ à “No reasonable juror could rule against me”

· Same as MSJ except this is…

· This is based on what the evidence is, not what it will be 
· Timing of filing, MSJ is pre trial, this is during trial 

· (2) – Timing

· Can be filed at any time after case has been heard but before the question has been submitted to the jury 

· (b) – Renewing after trial

· You can renew the motion for judgment post-verdict (JNOV)

· Implicitly says à if you didn’t originally file, you cannot file a motion for judgment post-verdict 
· Example Case: Honaker v Smith
· FACTS
· Honaker not well liked in town – weird fire happens at his house and he accuses Honaker (who’s mayor + police chief) of setting the fire and IIED

· D filed a motion for judgment after both parties had been heard, and court granted the motion on a couple of counts, but not as to the §1983 claim, thus allowing it to go to the jury

· ANALYSIS
· § 1983 Claim

· Court enters judgement against P as a matter of law — any action taken by D to cause P's house to burn was not effectuated under color of law, and all the testimony supported D’s actions as they related to his official capacity in color

· IIED Claim

· COURT GETS THIS ONE WRONG — they do not enter judgement against P as a matter of law because D may have started the fire, but this is not the right standard! In order to reverse the district court, need to show that it was more-likely-than-not that D started the fire

Motion for New Trial (Rule 59) 
· Core Concepts

· Definition à A request that the trial court set aside a judgment and order a new trial. 
· Standard à A motion for a new trial may be granted when the district court is “convinced that the jury has reached a seriously erroneous result or that the verdict is a miscarriage of justice.”

· The trial judge gets to weigh the evidence himself, and not view it in the light most favorable to the verdict winner.
· A trial court should “rarely disturb a jury's evaluation of a witness's credibility.”

· Timing à Rule 59 motion can only be filed AFTER a jury or judge has arrived at a verdict

· Frequently filed at the same time as a rule 50 motion BUT satisfying a rule 59 standard is easier

· Rule 59 = asking for a do-over

· Rule 50 = asking judge to vacate the jury’s verdict and rule the opposite way 

Rule 59 – Motion for New Trial

· Grounds for a New Trial – When might a new trial be granted

· Something that went wrong in the trial which creates a ‘manifest injustice’

· So infected the verdict that a prejudicial error affected or likely affected the outcome of a case 
· NEED to identify the error and that the error ‘infected’ the verdict 

· Non-exclusive list of events which are grounds for new trila
· Error in jury selection process

· Erroneous evidentiary rulings

· Erroneous jury instructions 

· Verdict as being against the weight of the evidence

· Like reasonable juror standard 

· Excessiveness or inadequacy of the verdict

· Misconduct by the judge, jury, lawyers, parties, or witnesses

· Newly discovered evidence 

· Timing of Filing

· Needs to be filed within 28 days of judgment
· Or can be ordered by the court within 28 days 
· Example Case: Tresser v Board of Ed
· FACTS
· Claim = Tresser (PL) brings civil rights action saying that failure to promote her to principal was b/c she was Jewish and subsequently retaliated against 

· PL was vice principal, was originally promised she had shot at principal job

· The principal job opened up and PL had to go through 3 step process to get job

· During Level 1 à PL’s friend on committee tells her they may be some antisemitism occurring 

· Weber (Superintendent) thought PL started acting irrationally 

· Level 2 à PL does not pass and move on to level 3

· Weber didn’t think PL could get along w/ parents

· PL hired attorney at some point and weber told her he didn’t think that was a good idea

· PL gets moved back to a previous school she worked at 

· Has smaller office + Less responsibility

· PL has altercation w/ principal at new school

· ANALYSIS
· A PL is NOT entitled to a new trial if the evidence was sufficient to support the Ds, defense witnesses were credible, and any error was harmless.  The error must be prejudicial such that it ‘infects’ the verdict

· Here, the fact that the jury deliberated only two hours was not in itself enough.

· She said being made to take the stand before the D was prejudicial, but court said this wasn’t enough b/c she could have just testified again after the D testified

· Argued the witnesses were lacking credibility but court rejects this b/c they were not so lacking that a reasonable juror would fine them uncredible 

· She said that being forced to reveal her tax returns was prejudicially erroneous jury instructions, but court said Jury was specifically instructed not to consider her tax bracket in making their decision.

Preclusion

· Issue Spotting à There will be 2 cases 
· All claim and issue preclusion issues involve 2 cases: 

· one previously litigated, and one pending
· Thus, the question becomes if claims/issues already adjudicated (or in the case of claims, if they were not litigated but should have been) are barred from being re-litigated in the second suit

· Claim Preclusion v Issue Preclusion

· Claim:  A full cause of action

· EX: The D negligently caused an accident by running a stop sign

· Issue:  Discrete parts of claims, like elements or findings of fact.

· EX: Did the D run the stop sign?

· This is a discrete part of the claim that may be relevant to future claims

· Claim Preclusion (Res Judicata) Summary

· Once a case has gone to final judgment (in CA – once appellate process is complete), the claims that were litigated are forever foreclosed.

· Claim preclusion forecloses the assertion of any previously litigated claim between the parties that has gone to judgment

· “Claim,” here means all rights of action that were actually litigated in the case, and all those that should have been.
· Thus, claim preclusion involves already litigated claims, and unlitigated claims that should have been litigated as well.
· Three Elements

· (1) Same Claim

· Same transaction test or primary rights test

· (2) Same Parties (or persons who should be treated as such)

· (3) Final, Valid, and On the Merits
· Issue Preclusion (Collateral Estoppel) Summary

· Does not bar entire claims, but parts of claims instead. So maybe one element of a claim, or maybe one fact.

· Issue preclusion forecloses parties to a litigation from re-litigating an issue that was raised and decided in a prior proceeding between them.

· Here, the issue needs to have been actually litigated previously.  NO “should have been” litigated.

· Issue preclusion can apply to any issue, including affirmative defense-related issues.
· Four Elements

· (1) Same issue involved in both actions

· (2) The issue was actually litigated in the first action

· (3) the issue was decided and necessary to the judgment 

· (4) Both actions involve the same parties or those in privity 

· Intersystem Preclusion Rule

· The first court going to judgment controls, NOT the first one that files

· The second court has to apply the law of preclusion that the first court going to judgment would provide 

· EX: first court = CA court, 2nd court = NV court

· The NV court would apply the law of preclusion that a CA court would à Intersystem preclusion 
· Applies the same between Federal and State courts

· 1st court federal, 2nd court state à Apply federal preclusion rules

· 1st court CA, 2nd court federal à Apply CA preclusion rules 

Claim Preclusion (Res Judicata)
· Definition à Doctrine of res judicata that prohibits the same parties from relitigating the same cause of action after there has been a final judgment on the merits
· Three Elements/Quick Summary
· (1) Same Claim
· Apply the same transaction test or Primary Rights Test (CA)
· (2) Judgment was final, valid, and on the merits
· Final = trial court has definitively ruled OR appellate process complete (CA)
· Valid = usually presumed unless there was improper service, PJ, or SMJ
· On the merits = Always on the merits for PL, 4 exceptions for D
· (3) Same Parties
· Only parties to a case are bound unless 1 of 6 exceptions apply
Same Claim – 2 Tests
· Same Transaction Test
· The test applied in federal courts and most state courts – broader approach than primary rights test
· RULE 

· Any claims that arose from the same transaction, or series of connected transactions, are extinguished when the first judgement was final, valid, and on its merits

· Factual Overlap

· Whether the claims form a convenient trial unit

· Evidentiary/legal overlap

· Whether their treatment as a unit conforms to the parties’ expectations

· Would the parties expect to have to litigate the claims in the same lawsuit?

· Primary Rights Test (CA)

· The older test which is still applied in CA

· RULE

· If the claim raised in the current proceeding derives from and involves the same primary rights as the claim adjudicated in the prior proceeding, that claim is considered to be the same claim for purposes of preclusion

· 4 basic primary rights: (every cause of action is designed to protect a primary right)

· (1) Right avoid Personal injuries
· (2) Property rights

· (3) Right to enter and enforce contracts 

· (4) Rights of personality (dealing w/ one’s reputation)

· Example Case: Porn v National Grange 
· FACTS
· PL is hit by a motorist who sped through a stop sign
· Damages were too high for the underinsured motorist, so PL made a claim to D (insurance company), who refused to pay
· P alleges that D's contract would have them cover for the costs based on the motorist's insurance contract.

· Case 1 = Porn v National Grange – breach of contract claim
· P wins final judgment for $255k

· Case 2 = Porn v National Grange – bad faith claim, IEED, NIED, unfair practice

· D files motion for judgment seeking preclusion of PL’s claims 

· ANALYSIS
· D wins – claim preclusion applies b/c the claims in case 2 could have been raised in the first action
· Same transaction Test applied
· Virtually identical factual overlap – all about the accident and ensuing events

· Convenient Trial Unit – case 2 would have used same evidence + witnesses

· Conform to parties expectations – Yes, PL wrote a letter before case 1 mentioning causes of action he tried to bring in case 2

· There is NO equity exception to claim preclusion

Final, Valid, and On the Merits
· Final

· Standard: A judgment is final when a trial court has definitely ruled on it, i.e., when all that remains for the court to do is to assess costs or execute the judgment.

· Fed Courts: Must be entered into court’s docket
· Thus, while a case is pending on appeal, that claim is still final unless and until that claim is reversed on appeal.

· California Courts:  A judgment is not final for purposes for preclusion until the appellate process is complete.
· Valid

· Almost a throw away element, virtually ALL cases will be valid
· Three ways for a judgment to be invalid

· (1) Lack of proper service (Service)

· (2) Improper exercise of personal jurisdiction (PJ)

· (3) Improper exercise of subject matter jurisdiction (SMJ)

· On the Merits

· A final judgment entered for the plaintiff will ALWAYS be on the merits.
· If the judgment is for D, the following 4 instances are NOT on the merits:

· (1) Dismissal for:

· lack of (personal or sub matter) jurisdiction

· improper venue

· Nonjoinder or misjoinder joinder of parties

· improper service

· (2) Voluntary dismissal/court dismissal w/out prejudice

· (3) Statute or rule that says this type of dismissal is not on the merits unless the court specifies to the contrary

· (4) If the claim was dismissed for prematurity (it was filed too soon) or the D failed to satisfy a precondition to the suit.

· If it doesn’t fall in any of the above categories, then the previous judgment was on the merits
· Example Case: Federated Dept. Stores v Moitie 
· FACTS
· 5 PLs + Moitie and Brown v Federated Stores

· Antitrust case (all parties suing under clayton act – fed question) -- All PLs = retail purchases, claim D engaged in price fixing

· Case 1: USDC holds that individuals don’t have standing to bring claims (designed to protect biz, not individuals)

· 5 PLs appeal BUT Moitie and Brown file new case and do NOT join the appeal
· ANALYSIS
· Case 1 gets reversed on appeal and PLs try to argue their new claim should not be precluded – REJECTED by the court
· NO equitable exceptions to res judicata – Moitie had chance to join appeal in case 1 and did not, claim preclusion still applies to case 2

· Same claim + parties is easily satisfied – in federal court, so verdict in case 1 is FINAL b/c trial court entered judgment 


Same Parties
· General Rule: A person who was not a party to a suit generally has not had a "full and fair opportunity to litigate" the claims and issues settled in that suit
· SIX Exceptions – 6  ways a person who was not a party will be treated as if they were a party (there are six and there are ONLY six)
· (1) Contract – “Nonparty agrees to be bound”

· You agree to be bound by the judgment in another case 

· You weren’t a party, you weren’t served, but you agree to be bound

· (2) Privity – “Pre-Existing Substantive Relationship”

· Privity – some sort of pre-existing legal relationship

· Prime example = successive property owners 

· (3) True representation

· Formal, official representation

· The fiduciary relationship the representative has is recognized by law

· Perfect example = class action – one representative for the entire class

· True representation = EX à Class action or guardian suing on behalf of a minor

· (4) Control 

· Absent party controlled the lawsuit 

· The absent party financed the original lawsuit, planned the original lawsuit, etc. 

· (5) Agency 

· Opposite of number 4

· The initial party controls the second lawsuit 

· (6) Statutory Exclusion 

· Some statutes are designed to ensure litigation comes to an end at a specific point

· EX: Bankruptcy, probate

· Why? These things need finality

· Example Case: Taylor v Sturgell
· FACTS
· 2 guys are part of an antique airplane club and one the guys wants copies of technical documents so that he can repair a plane
· Case 1 – Herrick v FAA

· Claim = Unlawful denial of FOIA documents — suing to get access to documents à D (FAA) Wins

· Case 2 – Taylor v Sturgell (FAA)

· Second guy then sues  with same exact claim asking for access to same FOIA documents 
· ANALYSIS
· Trial court INCORRECTLY adds 7th exception – Virtual Representation
· RBG: There are 6 same parties exceptions and ONLY 6
· If in Federal court – cannot apply virtual representation as an exception to apply Claim Preclusion
· Virtual representation
· (1) Special procedures to protect the absent parties interest OR (Ides: should be ‘and’)

· (2) An understanding that the first suit was brought in in a representative capacity  

· Case is remanded b/c exception 5 may apply – Agency
· Court on remand must rule whether PL from case one is controlling the second lawsuit
· Evidence that they shared lawyer, they were friends, etc. 
· Burden is on the D to prove PLs have agency relationship
Issue Preclusion (Collateral Estoppel)
· Definition à Does not bar entire claims, but discrete parts of claims instead. So maybe one element of a claim, or maybe one fact.

· Issue preclusion forecloses parties to a litigation from re-litigating an issue that was raised and decided in a prior proceeding between them.

· Quick view of four elements

· (1) Same issue
· (2) Same Parties
· (3) Issue was actually litigated
· (4) Issue was decided and necessary
· Elements + Analysis
· (1) Same issue
· 1- Factual and legal similarities

· Do NOT need to match exactly

· CA uses “identical claim” but in practice this is just different words, NO different approach 

· 2 - The nature of the underlying claims as to each

· Both contracts claims or civil rights claims??

· Identifying foreseeability and context of the issues being litigated – if unusual or unforeseeable, not a good idea to issue preclusion 

· 3 - Substantive policies that may argue for/against the application of issue preclusion; and

· Public policy arguments 

· 4 - The extent to which the application of issue preclusion will promote or undermine principles of fairness and efficiency
· Example Case: Lumpkin v Jordan (Same Issue)
· FACTS
· D is mayor of SF and hires PL (pastor) to serve on human rights commission 

· PL makes homophobic remarks based on his strict religious views and there is significant public outcry to remove PL from his position

· D removes PL from office for his offensive commentsand PL sues arguing he was fired for religious discrimination 

· ISSUE = religious discrimination under federal (1983) and state (FEHA) law

· Case 1 

· PL files Federal (1983) and CA - state (FEHA) discrimination claims

· Federal claims dismissed and court does not exercise SMJ over state claims

· Case 2

· PL refiles FEHA claims in CA state court 
· ANALYSIS
· Claim preclusion does NOT apply b/c first judgment was NOT on the merits (FEHA claims dismissed for lack of PJ)
· Issue preclusion DOES apply
· Same exact parties 
· Decided and necessary – YES, needed to rule no religious discrimination to reject federal claim
· Actually litigated – YES, raised and argued by both parties in federal case
· Same Issue** - Could not have dismissed the federal claims if the court found evidence of religious discrimination
· If no discrimination in the first case, there cannot be discrimination in the second; religious discrimination was an essential element for both 
· (2) Issue was actually litigated
· Actually litigated means (3 Elements):

· The issue was raised in the prior case;

· Either by one of the parties or the court

· it was formally contested;

· and submitted to the court for decision (court or jury)

· Examples of issues that were actually litigated b/c they satisfy the 3 elements (this is a lower bar than on the merits)

· Motion for summary judgment

· Motions for judgment as a matter of law

· Motion to dismiss for lack of pers. jur./sub matt jur/anything.

· Situations that are not actually litigated

· An admission is not actually litigated (an admission in a prior case cannot be binding in a subsequent case)
· Judgment entered by default 

· Confession or stipulation

· Dismissal for failure to prosecute
· (3) Issue was decided and necessary
· Decided: Can be either expressly or implicitly decided

· Express: Issue expressly decided in court/jury finding of facts/law.

· EX à “D ran the stop sign.”

· Implied: EX: Jury rendered a general verdict that D negligently caused the crash, and an implied fact in that judgment is that D had to have run the stop sign for that to have happened.

· Necessary: The issue was necessary to decide the judgment in the first case
· Ask: Will the judgment stand if you remove that issue from the prior case? If yes, then not necessary. If no, then necessary

· Alternative Holdings: Court gives two grounds for its decision, either of which standing alone would be sufficient to sustain the judgment 

· R (2d) Federal Approach: Neither alternative determination is binding from case 1 unless affirmed on appeal.

· Thus, neither is necessary unless affirmed on appeal.

· Minority Approach: When trial court makes two determinations, Unless one is reversed on appeal, both determinations are binding (1st Restatement approach)

· Example Case: Samara v Matar
· FACTS
· PL needs a dental implant and gets recommendation from current Dr. to go to another Dr

· Operation goes wrong and PL sues both doctors for professional negligence (matar sued through theory of vicarious liability

· Statute of lim has run for the operating dr but not the dr who made the recommendation 
· ANALYSIS
· D wins case 1 based on statute of limitations but court does not address issue of proximate cause 
· PL appeals and concedes statute of lim (does not want preclusion of prox cause)
· Case 2 – D seeks MSJ based on preclusion
· Apply the Rst. 2 rule – neither issue binding unless affirmed on appeal
· The court did NOT address proximate cause on appeal – so preclusion does NOT apply to proximate cause claim 
· (4) Same Parties (or those who should be treated as such)
· SAME standard as claim preclusion – Utilize the 6 exceptions described in Taylor (and rejection of virtual representation), otherwise a person is entitled to their day in court 
Mutuality and Offensive/Defensive Non-Mutual Estoppel

· BUT mutuality is NOT required for issue preclusion (still required for claim preclusion) – 

· You can leverage offensive and defensive non-mutual estoppel in issue preclusion 

· Non-Mutuality: when someone not a party to/bound by the first judgment is looking to benefit from preclusion

· Defensive Non-Mutual Estoppel: When the defendant (or someone defending a claim) who was not party to the prior suit seeks to preclude the asserting party (who was party to the prior suit) from asserting an issue

· Example Case: Bernhard v Bank of America 
· FACTS
· Case 1: Beneficiaries (1 of which is Bernhard) v. Cook (Executor at the time)

· Issue = Was the cash a gift?

· Court: Judgment for COOK – this money was a gift

· -- Between cases, Cook resigns as executor and puts the gift into personal bank account → Bernhard appointed as executor

· Case 2: Bernhard (now executor) v. Bank of America 
· Exact same issue as first case: Was the cash a gift? – Suing to get the cash returned to the estate 

· This would be identical issue under the CA standard

· ANALYSIS
· B of A validly raises DEFENSIVE non-mutual estoppel
· They were not a party to first case the exact issue was decided: was the cash a gift to the cooks?
· Bernhard is also in privity (1 of 6 exceptions for -same parties)
· Issue preclusion applies to Berhard’s claim 
· Offensive Non-Mutual Estoppel: When the plaintiff (or someone asserting a claim) who was not party to the prior suit seeks to preclude the defending party from defending an issue

· CANNOT be used when it would be unfair
· (1) The party being estopped did not have strong incentive to vigorously litigate in first case (it was trivial or nominal $$)

· (2) 2nd party uses a “wait and see” approach – waited to file case after seeing first verdict so they could leverage preclusion 

· Example Case: Parklane Hoisery v Shore
· FACTS
· Case 1: SEC v Parklane

· Claim: Violation of securities and exchange act – seeking injunction related to proxy statement

· HOLDING:   SEC WINS – the proxy statement was false and misleading

· Same exact issue as the below case

· Case 2: Parklane v Shore

· Claim: Securities claim – saying that Parklane published a misleading proxy statement (violation of securities and exchange act)

· Shore files MSJ – based on preclusion

· ANALYSIS
· Offensive use of non-mutual estoppel IS allowed – so long as it does not violate fairness AND PL could not have easily joined the first action
· Here, Shore could not have joined a case w/ the SEC
