PART I

PERSONAL JURISDICTION

1. Is there statutory authority?

a. State long-arm statute

i. If a state statute is narrower than constitution must see if it is satisfied.

ii. Some states, like CA, broaden their statute to be the same as constitution.

b. Federal long-arm statute

i. Rule 4(K)(1)(A): there is going to be personal jurisdiction in this federal court only if the state in which the district court sits would have personal jurisdiction

1. Apply state’s understanding to federal court.

2. Use state statutes in federal court

ii. Rule 4(K)(1)(B): Bulge rule. Federal courts can reach outside a state border to sue a defendant if they are within 100 miles of the court and joined under rule 14 or 19.

1. Border of federal court is USA, so it is okay to extend beyond state lines.

iii. Rule 4(K)(1)(C): Exception. Some federal statutes authorize nationwide jurisdiction.

iv. Rule 4(K)(2): If claim is based on federal law, not state law, and if the defendant is not amenable to suit of personal jurisdiction in any state, then you can expand it to a nationwide border as opposed to state border to find minimum contact.

1. No state court can have jurisdiction.

2. Must be constitutional.

3. Defendant will always be foreign because a domestic defendant will always have sufficient contacts with at least one state.

2. Is there a clause determining jurisdiction?

a. Choice of law clauses do not purport to say where suit shall be brought but do provide that the substantive law of a particular jurisdiction will govern disputes arising under the contract. The contract in Burger King (supra page 109) contained such a clause, which specified that Florida law would govern the agreement. (The Burger King franchise agreement did not contain a forum selection clause; compare the date of that case to Carnival Cruise Lines and imagine why Burger King’s lawyers may have hesitated to insert a forum selection clause in that contract.)

b. Consent-to-jurisdiction clauses say that the parties (or one of the parties) consent to suit in a particular place, thus waiving challenges to personal jurisdiction. Such clauses permit, but do not require, that the suit be brought in the consented-to place. The Supreme Court upheld such a clause in National Equipment Rental v. Szukhent, described supra page 158.

c. Forum selection clauses, exemplified in Carnival Cruise Lines, take things one step further, limiting the forum to a single location.

d. Arbitration clauses (discussed in Chapter 8 infra) take disputes out of the hands of the judicial system and place them in an arbitration system largely beyond judicial review.
3. Is there constitutional authority? Due process clause 14th amendment.

a. General jurisdiction

i. Are the contacts so continuous or systematic that it renders the defendant at home in the forum state?

1. People: where they domicile

2. Businesses: state of incorporation and principal place of business

ii. Cases: Goodyear, Daimler

1. Goodyear: can only bring general jurisdiction where defendant is at home. Three foreign subsidiaries were not at home in NC because only “few” of the tires were sold there

2. Daimler: to be at home, all of the defendant’s activity has to take place in one state. Here, MBUSA had substantial contacts with every state so even though a lot of activity was in CA with car sales and offices, Dailmer would be subject to jurisdiction in every state because they make substantial contacts everywhere else.
b. Specific jurisdiction:

i. International Shoe Minimum Contact Rule: minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
1. Shaffer: International Shoe applies both in personam (people) and in rem (property).
ii. Purposeful Availment

1. Look only at defendant's activities to see if the defendant has purposefully availed himself of jurisdiction in the forum state, such as by:

a. Having entered into a long-term relationship with the forum state.
b. Serving or seeking to serve the forum market.

c. Delivering products into stream of commerce with the expectation that they will be purchased in the forum state (but additional conduct directed toward the forum might be required).

d. Targeting activities or intending effects in the forum (limited to wrongful or commercial activity).
2. Case law:

a. McGee: Insurance company contact of mailing a reinsurance certificate offering to insure plaintiff resident in forum state was enough for purposeful availment.

b. Denckla: Unilateral contact when plaintiffs brought activity to forum state, but defendants did not follow. Defendnats only made payments to plaintiff in forum state but never tried doing any business there. No purposeful availment.

c. World-Wide-Volkswagen: Not enough contact if plaintiff drives to forum state with car purchased from defendants if defendants did not make contact with the forum state.

i. Distributor and Retailer were for east coast only, so they did not purposely avail themselves in the forum state. Unilateral activity by plaintiff.

ii. It is not about foreseeability but rather defendants’ action within the state that would make it foreseeable for them to be sued there

iii. Company in state B sells to customer in state B and that customer takes the product into state A.

d. Burger King: Defendants purposely availed themselves when they entered a contract with burger king in forum state, trained in forum state, and signed contract that said forum state law applies (choice of law clause).

e. Asahi: Plurality split between Brennan and O’Connor.

i. Company in state B takes small product and sell to company in state B or other that incorporates that product into another one who then sell it into a customer in state A
ii. Brennan: Having awareness and foreseeability is enough to have purposeful availment. Knowing your product is going out into the stream of commerce and used in forum state is enough for purposeful availment because you are making money from that forum state.

iii. O’Connor: Foreseeability is not enough, must have additional conduct toward forum state. Must have an intent or purpose to serve the state otherwise it is only unilateral activity.

1. Ex: designing product for forum state, advertising in forum state, marketing product through distributor who is specific to that state.

f. McIntyre: Plurality. Defendant made no direct sales with forum state. Did not purposely avail themselves when they went through a distributor.

i. Company in state B is selling to Distributor in state B or other (not state A), and that distributor is selling to customer in state A
ii. Kennedy: adopted O’Connor view. McIntyre gave machines to Ohio distributor to sell throughout the US but never specifically targeted New Jersey thus no purposeful availment.

iii. Ginsburg: adopted Brennan view. McIntyre by selling machines to Ohio distributor with the instruction to sell throughout the US is enough to foresee that a machine would get to New Jersey and thus being able to be sued there. Targeting the entire US is enough to be justified to be sued everywhere because made contacts everywhere.
iii. Relatedness

1. “Suit must arise out of or relate to the defendants contacts with the forum.”
a. BMS: Cannot sue in forum state if plaintiff injuries happened outside of forum state and defendants contacts were outside forum state.

i. Of the 600 plaintiffs only 86 resided in CA. BMS had systematic and continuous ties to CA but not at home there so no general jurisdiction. Court said purposeful availment was met 
ii. No relatedness because the nonresident plaintiffs did not “arise out of or relate to” BMS’ contacts with CA. 

1. BMS contacts had to include the very pills that hurt non-CA plaintiffs. Non-CA plaintiffs were instead hurt outside of CA and with pills not purchased in CA
2. Strict causation will always satisfy

a. Ford: Need to show proof forum state directly caused the damage

b. Sliding scale: if minimum contacts (purposeful availment low) then plaintiffs claim must “arise out of” that contact

i. Defendant’s contacts must have caused plaintiff’s injuries in forum state

1. Ford: not met because vehicle that injured plaintiff was not made or sold in forum state

3. “Relate to”

a. Sliding scale: if substantial contacts with forum state through purposeful availment, then plaintiff’s claim need to only “relate to” the contacts

i. Ford had substantial contacts in forum state: advertised vehicles, sold them, have many dealerships, and provides parts and services

ii. These systematic contacts were aimed at encouraging citizens of forum state to own Ford vehicles

iii. Relatedness was met even though the vehicle was not included in the contact with forum state because the contacts related to the injury

1. Plaintiff’s car was manufactured and sold in a different state, but plaintiff was killed in the forum state where they resided in the vehicle and Ford had substantial contacts in forum state

a. BMS would say exact vehicle would have to been manufactured and sold in forum state but Ford still found relatedness without that strict rule
iv. Reasonableness

1. Burden on defendant to defend in the forum.
2. Forum state's interest in adjudicating the dispute because plaintiff is a citizen of the state or because the state has an interest in regulating defendant's activity giving rise to the claim.
3. Plaintiff's interest in obtaining convenient and complete relief.
4. The interstate judicial system's interest in obtaining the most efficient resolution of controversies.

a. where will most of the evidence for this claim likely be; enough in the forum state to weigh toward reasonableness?

5. The shared interest of the several states in furthering fundamental substantive social policies.

4. Is venue proper?

a. 28 USCS §1391 (only applies to cases originally commenced in federal court)

b. §1391(b)(1): Can bring venue in any district if all defendants are in the same state. District will be in any of the districts where defendants reside.

c. §1391(b)(2): Substantial parts of events giving rise to the claim need to occur in the district or where relevant property is situated.

d. §1391(b)(3): Fallback provision. Can only use if there are no other districts where action can be brought. This means if (b)(1) and (2) do not apply to anywhere else in the US. Last resort if b1 or b2 are not met. Any district where any defendant is subject to personal jurisdiction will be proper.

e. §1391(c)(1): Reside in a state if a person is domiciled there.

f. §1391(c)(2): A defendant entity, whether or not incorporated, that has the capacity to sue or be sued is deemed to reside in any judicial district in which it is subject to the court’s personal jurisdiction with respect to the action in question. A plaintiff entity is deemed to reside only in the district in which it maintains its principal place of business.

g. §1391(c)(3): A defendant that is not resident in the United States may be sued in any judicial district; and the joinder of such a defendant in a suit is disregarded in determining whether venue is proper if it is sued along with other defendants.
h. §1391(d): A corporation is deemed to reside in any district within a multiple-district state with which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate state. If there is no such district, the corporation is deemed to reside within the district with which it has the most significant contacts.

i. Cases: Thompson v. Greyhound Lines

i. Plaintiff sued bus driver and bus company for breach of contract and tort for not waking him up to get him on the proper bus

ii. Plaintiff sued in Southern District of Alabama

1. Court said bus driver was Florida resident so could not sue in Alabama under (b)(1)

2. Court said (b)(2) will not work either because only event that occurred in Alabama was a transfer of buses which is not what gave rise to the claim

3. Court found venue in Southern District of Mississippi through (b)(2) because substantial parts that gave rise to the claim happened there such as being driven there, not being woken up there, and selling the ticket there

4. (b)(3) not proper to use because venue was found somewhere else through (b)(2)

iii. Using §1406(a) court transferred to southern district of Mississippi because defendant could not prove case should be dismissed and judge thought personal jurisdiction existed there so there was a legitimate interest to transfer suit there
5. Is another location far superior?

a. Transfer to new venue

i. §1406(a): To transfer to a new venue: “in which it could have been brought” requires that personal jurisdiction over the defendants exist in the transferee district. “In the interest of justice” gives courts the power to transfer if they think there is a legitimate interest to do so
1. Applies if original place of venue was improper. Courts can either dismiss or transfer to proper new venue

2. Forum improper because of lack of personal jurisdiction

ii. §1404(a)

1. Applies when the original venue district is a proper venue. It permits transfer to another district for “the convenience of parties and witnesses, in the interest of justice.”
2. Even though the transferor is a proper venue, another district might be more convenient on the facts of the case. 
3. The party seeking transfer (usually D) has the burden of convincing the court to override P’s original choice of venue
a. Balance public vs private interest

i. The public interest factors include the local interest in the controversy and the interest in having trial in a forum familiar with the law that will govern the dispute.
ii. Private interest factors focus on convenience for the parties and witnesses. Another private interest factor is access to relevant evidence.
b. Forum non conveniens

i. When transfer cannot be used, courts use this instead. This is a motion to dismiss the case

1. Ex: cannot transfer a CA state suit to NY state suit

2. Ex: cannot transfer any US case to foreign country

3. Ex: can transfer any federal case throughout the country such as CA federal to NY federal is acceptable

ii. If it is substantially inconvenient to be in a district and more convenient to be in a different district

1. There is personal jurisdiction in the current venue but it is substantially inconvenient compared to other district

iii. There must be another forum that is “available and adequate”

1. A foreign court is adequate unless P can show “the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all.”
a. Very hard to prove

iv. Foreign plaintiffs given less weight. US citizen plaintiffs given substantial weight. Worried about foreign plaintiffs flocking to US

1. US does not want to be magnet for foreign plaintiffs
v. Analysis:

1. Balance public and private interests (Gilbert factors)

a. Private:

i. Relative ease of access to sources of proof-ie., will access to needed proof be significantly easier in another forum?

ii. Availability of compulsory process-ie., as to unwilling witnesses whose testimony is important, will there be compulsory process to compel them to attend trial in another forum that is not available in the forum chosen by the plaintiff?

iii. Cost of obtaining attendance of willing witnesses.

iv. Need to view premises-i.e., will having the jury view the premises involved in the litigation be important at trial? If so, this factor weighs in favor of having the trial near the premises.

b. Public:

i. Local interest in having localized controversies decided at home.
ii. Interest in having trial in forum familiar with the law to be applied.
iii. Avoiding unnecessary problems with conflict of laws.
iv. Unfairness of burdening citizens of an unrelated forum with jury duty.

vi. Cases: Piper Aircraft

1. The case involved a plane crash in Scotland, in which all passengers and crew were killed. The victims and their next-of-kin were Scottish. The airline and pilot were Scottish. The maintenance crew was Scottish. The plane was manufactured, however, in Pennsylvania, using propellers made in Ohio. 
2. The Court held that suit against the American manufacturers in federal court in Pennsylvania should be dismissed under forum non conveniens. The dispute was more convenient in Scotland.
3. Plaintiffs brought case to US because Tort cases are more favorable there than in Scotland. However, even though Tort claims were unfavorable for plaintiffs in Scotland, court said it is “available and adequate” so even if it is less, it is not clearly inadequate where it is justified to dismiss

4. Balancing test: accident happened in Scotland, the witnesses regarding the aircraft are in England, this court is not familiar with Scottish law, the court is concerned if they go forward in the US they will not be able to bring in additional defendants from UK, complex costly and time consuming, and foreign plaintiffs are given less weight

6. Was proper notice given?

a. Case law: Mullane
b. Due process requires that notice be “reasonably calculated, under all circumstances” and afford parties an opportunity to present objections 

c. The method of giving notice must have a reasonable prospect of giving actual notice: “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”
d. Known addresses: the Court requires mailed notice to those whose addresses were known, reasoning that “the mails today are recognized as an efficient and inexpensive means of communication.”

e. Unknown Addresses: Notice by publication may be adequate (ex. Newspaper publication), not because they think they will be notified but under all the circumstances, it would be inefficient to force the bank to find the addresses
i. Publication notice is last resort

ii. Must assess “under all circumstances” and if there is no better method then publication may be “reasonably calculated”

f. Federal Notice Rule 4

i. 4(d): way to authorize service by mail

1. Allows parties to waive the need for formal service of process

2. P mails D a form notifying D of the suit and D has 30 days if in US and 60 days if outside US to sign waiver and mail back to P

3. D then gets extended service to respond to complaint, 60 days in US and 90 days if outside US which is longer than if process was served formally

4. If D ignores waiver and does not send back signed waiver, then they will have to pay costs of service of process

ii. 4(e)

1. May be served by any process allowed in state law

2. May be served through personal service (handing documents to D), leave a copy at D’s dwelling or usual abode (where they live) with someone of suitable age and discretion that resides there, or serve process to D’s agent
g. Personal jurisdiction is waivable, subject matter is not waivable

SUBJECT MATTER JURISDICTION
1. Federal Question Jurisdiction

a. Constitution

i. Article III §2

1. Authority over all cases “arising under” federal law

2. Arising under: very broad

a. Any case where plaintiff or defendant raises a legal issue where court must refer to federal law

b. Ex: plaintiff bringing cause of action created by federal law

c. Ex: defendant defending against plaintiff’s nonfederal claim through federal law. 

i. Ex: first amendment challenge

3. With few exceptions, jurisdiction on district courts is concurrent jurisdiction with state trial courts

a. Ex. of cases exclusive for federal courts only: Bankruptcy, patent, copyright

b. Statute

i. §1331

1. Courts shall have “original jurisdiction arising under the constitution and laws of the United States”

a. Original jurisdiction: district courts can hear the case

b. “Arising under” is narrower here

2. Motley law: If the law that creates the claim (the right to sue) is federal law, then you’ve met Motley rule

3. Smith and Grable rule: Plaintiffs state law claim may satisfy federal question jurisdiction if some substantial issue of federal law is proven even with the defendant staying silent

2. Diversity Jurisdiction

a. Constitution

i. Article III §2

1. “Between citizens of different states”

2. Requires minimal diversity

a. 1 plaintiff must be in a different state than 1 of the defendants

b. Statute

i. §1332

1. (a): (1): “Between citizens of different states” (2): “citizens of a State and citizens or subjects of a foreign state” 

2. (b): Where amount in controversy exceeds $75,000
a. Plaintiff must sue for over $75,000 even if they may actually get less

b. Legal certainty test: the inability of the plaintiff to recover an amount adequate to give the court jurisdiction does not show bad faith or oust the jurisdiction. Defendant must prove with legal certainty plaintiff cannot acquire more than $75,000

i. Will be satisfied as long as the number sued for is in good faith. Penalty if plaintiff gave number that was not true expectation.

c. Rules of Aggregation (multiple claims asserted)

i. 1 plaintiff/1 defendant: add together claims

ii. 1 plaintiff/multiple defendants: cannot add claims, must meet for each defendant

iii. Joint claim/joint liability: the court will look to add the claim itself and the number of parties is irrelevant

iv. Multiple plaintiffs/1 defendant: cannot add claims unless enforcing single title or right where they have a common undivided interest

1. Ex: partnership like plaintiffs are tenants in common in a single property

2. Ex: married couple both injured in a car accident will not suffice. Separate interest

v. Counterclaims: most courts do not allow counterclaims to be added up

3. (c): (1): “A corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of the State or foreign state where it has its principal place of business”

4. Requires complete diversity

a. Any plaintiff cannot be in the same state as any defendant

c. Citizenship

i. Natural persons (a2)

1. Citizen of a state=domicile

a. Domicile: only have 1

i. Objective physical presence

ii. Subjective intent to remain indefinitely

1. Place you intend to remain and have at some point been physically present in (does not mean you are present there today as long as you intend to return)
ii. Corporate entity (c1)

1. State of incorporation
2. Principal place of business

a. Hertz case defined it strictly for §1332 but a court might use it in their venue analysis too but it can also be more broad
b. Nerve center: where headquarters and offices are 

c. Place where decisions are made, actual center of control and not simply an office where board meetings are held

3. Supplemental Jurisdiction

a. Constitutional (maximum reach of federal jurisdiction)

i. United Mine Workers of America v. Gibbs

1. Gibbs (plaintiff) - coal mine superintendent. Closed mine resulted in terminated workers. Coal Company sought to open another mine. Planned to employ different union workers. Uprising resulted at site of new mine. Gibbs lost job; sued union under federal and state law
2. Had jurisdiction over federal claim; not state

3. Supreme court holding: state law claim must have relationship to federal claim

a. Must derive from “common nucleus of operative fact”

i. Here, a common nucleus of operative fact would be the underlying events giving rise to all of these claims of the union preventing the new mine from opening. They kept Gibbs from doing contracts he legally set up and they violated the federal law

b. Statute (narrow)

i. §1367

1. (a): Referring us back to constitution saying district courts shall have supplemental jurisdiction against all other claims that are so related to the ones that independently meet that they form the same type of controversy under Article III of constitution.

a. Same test as Gibbs: “common nucleus of operative act”

i. Is there a logical relationship between the claims?

ii. Enough to justify that it is coming from the same case?

b. Need an anchor claim

c. Broad like constitution

2. (b): Cutting back from broad claim and adding exceptions that apply to anchor claims in any civil actions where district courts have original jurisdiction founded solely on §1332 (diversity) and applies only in cases brought by the plaintiff against parties joined under rules 14 and 20.

a. Prevent original plaintiff from commencing a suit where there is originally “complete diversity” but then tries to bring in a non-diverse party by asserting a supplemental jurisdiction claim against that party, in an effort to use supplemental jurisdiction to sneak past “complete diversity.”

b. Ex: Walking down Olympic then a piece of rubble hits your head and sends you to hospital so you have medical bills. You sue driver and manufacturer. Driver and you are citizens of CA but the manufacturer is from Pennsylvania. You sue for $100,000 each. You sue both under state laws. Is there subject matter jurisdiction to hear these claims? There is independent state claim over the manufacturer but not the driver. Did they derive from common nucleus of operative fact? Yes, the rubble hitting was the common nucleus. Is the original jurisdiction solely on diversity? Yes. This claim has to do with Rule 20 so it will not apply with supplemental jurisdiction. Cannot combine claims from common nucleus if it is to find a loophole from complete diversity 
c. Ex: plaintiff, citizen of Iowa, sues defendant who is citizen of Nebraska, with its principal place of business is in Nebraska, under state tort law for wrongful death of her husband. Alleging defendant negligently maintained a powerline that electrocuted him while operating a crane. Sued in damages for over 75k in damages in state law. Defendant subsequently added a third-party defendant, company who is principal place of business and incorporation in Nebraska (citizen of both state) under rule 14, alleging that defendant is liable to original defendant. Can federal court hear these claims? Since both citizens of Nebraska, third party can only try to get in through supplemental, anchoring onto original jurisdiction claim. This derives from common nucleus of operative fact. (b) exception not applied because this is a claim by defendant against a person made party under rule 14. Therefore, there is valid supplemental jurisdiction here. §1367(a) will overrule complete diversity claim in §1332

i. Claims under plaintiffs made party to a lawsuit under rule 14 are a part of (b) exception, defendants no.

1. Thus, if plaintiff brought in third party defendant from rule 14 then supplemental will not apply because of (b)
3. (c): Gives courts discretion on whether they will hear the case. A court may decline to exercise an otherwise allowable supplemental jurisdiction in any of these 4 instances: (do not want to step on toes of state court)

a. (1) if the claim raises a novel or complex issue of state law
i. State may be better to address over federal court because of their expertise

b.  (2) if the state law claim substantially predominates over the federal law claim
c. (3) if it has dismissed all claims over which it has original jurisdiction
i. If all federal claims have been dismissed so only supplemental claims are left, courts may dismiss those claims so they are discussed in state court

d. (4) where there are other compelling circumstances to justify declining jurisdiction
4. Cases: Mortgage and Ramos

a. Mortgage: supplemental jurisdiction was proper when two claims were raised with the anchor claim being from federal question jurisdiction because plaintiff proved they both derived from common nucleus of operative fact and if state claim was dismissed she would not be able to claim the federal issue

b. Ramos: supplemental jurisdiction was not proper because even though it derived from operative nucleus of fact, the state claims failed (c)(1). There were a lot more state claims brought forth than federal claims and the state claim was a complex issue that was best adjudicated in a state court. Federal anchor claims stayed in federal court and state claims went to state court.

4. Removal Jurisdiction

a. §1441

i. (a): civil action brought in a state court of which the district courts of the US have original jurisdiction may be removed by defendant or defendants into district courts (multiple defendants all have to agree to remove)
ii. (b)(2): Where a lawsuit is removable solely on diversity jurisdiction, it cannot be removed if any defendant in the case is a citizen of the state where the lawsuit was brought.

b. §1447

i. The plaintiff may move the court to remand the action back to state court

ii. Case will be remanded if there is a lack of federal subject matter

ERIE DOCTRINE

1. Comes up only if we are in 

a. (1) federal court 

b. (2) under diversity of citizenship jurisdiction

c. (3) Under supplemental jurisdiction because of the additional state claims added onto the anchor claim

d. (4) Under Smith scenarios from federal question (state law is giving plaintiff right to sue but there some important issue of federal law must be decided even if defendant sit backs and brings forth no defenses)
2. In deciding that issue, must the federal judge apply state law or are they free to ignore state law?

3. Q1: what are these practices that are arguably in conflict? (Federal vs. State practices)

a. Is this federal practice in direct conflict with a state practice AND delineated into the federal constitution, a statute, or a rule?
i. If yes, then apply federal practice as long as it does not violate the constitution or rules enabling act

ii. Sometimes a federal practice can be in the problem but it is not in direct conflict with the state practice, which means Hanna does not apply

b. Ex: of direct conflict:

i. Paper size

ii. Number of days required to serve complaint
c. If the federal constitution, rule, or statute is not in direct conflict with a state practice then the court will have to move onto Q2 and evaluate the relative unguided Erie choice

4. Q2: Is this state practice bound up with state created rights and obligations (substantive law)?

a. If yes, then state practice should be used because it is state substantive law

i. Look for a reason why this is tied up to a broader substantive scheme

1. Byrd: supreme court looked for some evidence in state supreme court explaining why this should be decided by a judge because it was an important part of broader substantive scheme of employment law and judge was worried in this specific employment context juries would be biased for plaintiffs

a. Never found that reasoning and thus it was not considered substantive law 

5. Q3: Is the difference between these two practices outcome determinative in light of twin aims of Erie? 
a. Hanna’s Twin Rules of theory

i. Avoid forum shopping

ii. Avoid the inequitable administration of law
b. Is it something that parties are going to care about so they will work to get in federal court so this law will apply or stay out of federal court so law will not apply? 
c. Is this the kind of thing I’d think about as a lawyer when trying to decide where I would file my case?

i. Guarantee Trust: lawyer wanted federal courts since under state law SoL has passed and thus they forum shopped in federal courts so the case can be brought in
d. If the federal judge ignores this state law, will it cause parties to flock to the federal court (forum shop in the federal court)?

i. If yes, then that is bad and we want to avoid that because it is unfair to in-state citizens who are at disadvantage since they cannot invoke diversity jurisdiction
e. If no, then federal court should apply federal practice

f. If yes, then federal court should apply state practice

i. Byrd exception: countervailing federal interest at stake

1. Ex: 7th amendment, right to jury trial in federal courts. It does not command jury, but it is a federal practice that is a very important part of judicial system and thus should prevail

6. Pre-Erie Era

a. Federal law, (federal/state) general common law, and state law
b. Swift v. Tyson where there is the idea where you must apply state constitutions but in this area of general common law, federal courts can develop their own law

c. State could follow their own law, but idea was they would generally follow general common law

d. They followed federal general common law. Where states and federal were both making law.

7. Erie Railroad v. Tompkins: Tompkins is suing Erie Railroad for tort law (door was left open on one of the train cars and it struck him, severing his arm). Sued in federal court NY under diversity as Tompkins was Pennsylvania citizen and Erie was NY incorporation. Injury occurred in PA and PA state law requires wanton negligence (hard for Tompkins to win) but federal court only requires ordinary negligence.
a. Rule: In diversity cases a federal court must apply state substantive law

i. If this issue is an issue of substantive law, then the federal judge must apply state law in this issue. 

1. Rules of decision act § 1652 of judicial code and constitution 10th amendment

a. The powers that are not given to the federal government in the constitution are retained in the state (10th) in these cases the federal court must apply state law on substantive matters (§ 1652)

8. Post-Erie

a. Federal law, state law

b. Eliminated the general common law

c. Federal courts must follow state substantive law

9. Hanna v. Plumer

a. Case in federal court of Massachusetts and defendant was served through substituted service of process

i. This is okay under Federal rule 4 but in Massachusetts law this is not oaky 

b. Is there a federal provision on point that directly conflicts with state law?

i. Yes, federal rule 4 directly conflicted this state law

1. Thus court says since federal 4 is valid and conflicts with state law, it will be used in this court instead of Massachusetts law

2. If there is a federal rule or statute to govern procedure, courts should follow that as long as it is constitutional

c. If court applied outcome determinative test, then state law would likely apply because it leads to different outcome than federal law on notice

10. Guaranty Trust v. York: Under state law, the case plaintiff filed would be barred under SoL (he waited too long) so under state law the case should be dismissed. Case was brought in Federal Court under diversity jurisdiction and the federal judge wants to ignore the state law. 

a. Since there are no federal rules on SoL, this is an Erie issue and not a Hanna issue

b. Holding: federal judge must apply state law on SoL
c. SoL is “substantive” in Erie purposes

i. Different than Erie which solved substantive issue, this was a procedural issue

ii. Want to prevent vertical forum shopping (federal vs state court)
d. It is substantive because court says SoL is outcome determinative

i. If we use this state law then it will be dismissed, if we do not use it, then the case will proceed which is a different result than if the state rule was followed

11. Byrd v. Blue Ridge: A particular issue under state law was to be decided by judge and no jury. Diversity case under this law- does the federal judge have to follow state law on this? Whether this allocation of authority between judge and jury is a matter of state law?

a. Outcome determinative does not work here because judge and jury could come to same conclusion

b. Holding: if provision/law is not clearly substantive, the federal court should follow state law even if it is not clear, unless the federal court system has some interest in doing it differently

c. Here, there was federal interest in doing it differently. This is a housekeeping matter where federal courts should not be stuck by what state law is

i. Court balanced interests: state has no reason for their rule, but federal system had a good reason to have a jury because they followed 7th amendment and like jury system. Idea of jury system embodied in 7th amendment is one that outweighed state’s interest since they had no reason for their rule

ii. 7th amendment of constitution does not require that a jury decide this issue in federal court, if it did, then it must be followed and this would not have been an Erie issue

iii. Court looked at a precedent supreme court cases in the state and found nothing about the rule of a judge deciding who is an employee has anything to do with state substantive law but rather it is more of just “a form of mode” (procedure) on how to determine immunity

iv. Judge v. jury is not substantive since it has no rationale and thus is simply procedural

12. Hypos

a. We have a case that is filed in federal court under diversity jurisdiction, and it is filed as a class action by plaintiff. Federal Rule 23 would allow this to go as a class action, but state law says that in this kind of claim, the plaintiffs cannot proceed in a class action and must sue individually. Can this case go forward as a class action?

i. Hanna prong: is there a federal provision on point that directly clashes with state law?

1. Yes, Federal Rule 23 

a. Thus, apply Federal Rule 23 if it is valid

i. Under Rules Enabling Act this is arguably procedural according to Supreme Court so it is valid

b. Legislature in state X is worried about health care costs and wants to reduce it so they create a special statute about medical malpractice litigation that says when the plaintiff sues for medical malpractice, before they can go to trial, they must go to arbitration before a panel of doctors, lawyers, and patients. (Plaintiffs do not like to go to arbitration because they usually do not win as much money.) After arbitration, if plaintiff does not like the result, they can come back into litigation stream and go to trial but jury will be told about arbitration result. In this case, citizen of state Y goes to state X for vacation and gets hurt and goes to doctor. They claim state X doctor committed malpractice and sues doctor of state X in federal court under diversity. Must the federal judge in state X apply the state arbitration rule?

i. Hanna prong: No federal provision on point here since no federal rule on medical malpractice

ii. Erie Prong:

1. Is this outcome determinative?

a. Unclear, jury and arbitration panel may come out the same way.

2. Balance interest

a. State has big interest here because they are trying to reduce healthcare cost. Always a federal interest in having jury decide things but here, state law is not eliminating jury entirely but rather delaying it so federal interest in low. State interest much higher here.

3. Twin aims

a. If federal judge ignores state arbitration law, will it cause forum shopping in federal court?

i. Yes, every plaintiff who can get into federal court will do so because they will be able to avoid arbitration. Promotes forum shopping.

b. Will this result in inequitable administration of the law?

i. Yes, because state X plaintiffs cannot get away from arbitration here since a state X plaintiff will not be able to go to federal court for suing a state X doctor

iii. Court will likely apply state arbitration panel here because states interests are higher, it promotes forum shopping, and unfair to citizens of state X who cannot avoid arbitration

PART II
PLEADINGS

I. The Complaint

a. Rule 8

i. 8(a): 1. A statement of jurisdiction (personal, subject matter, etc.) 2. Short and plain statement of the claim. 3. Demand for relief (tell court what you want. damages, injunction, etc.)
ii. See Haddle v. Garrison pleading pg. 366 for ex.
b. Short and plain statement of the claim:

i. Used to have to just put defendant on notice

ii. After Twombly and Iqbal, SCOTUS changed the requirement to be more than notice
1. Twombly: Plaintiff was a class of people who were subscribed to phone and telephone service. They said the services conspired in increasing prices in telephone services. They stated no facts proving this conspiracy of defendants increasing prices. Instead, they alleged parallel conduct (all entities raising prices simultaneously. This is not itself a violation of congress law but could be one fact of the conspiracy). Plaintiff did not sufficiently meet the rule 8 requirement of a “short and plain statement of the claim showing pleader is entitled to relief” this was not possible from their allegation of parallel conduct of entities conspiring to increase trade. It was possible but not plausible
2. Iqbal: Iqbal sued former United States Attorney General John Ashcroft, Federal Bureau of Investigation Director Robert Mueller, and other officials (defendants) in district court. The complaint accused Ashcroft of being the “principal architect” and Mueller of being “instrumental” in the implementation of a discriminatory policy of confining individuals in harsh conditions based solely on their “religion, race, and/or national origin.”
a. US Supreme Court held to survive a motion to dismiss, a complaint must contain sufficient factual matter accepted as true to state a claim to relief that is plausible on its face
b. Courts will always accept as true the facts stated in a pleading claim but will pull out and give no weight to bare assertions such as conclusory statements

i. Facts must show that defendants plausibly created rules that discriminated people post 9/11 due to race and national origin.

iii. Plaintiff must now plead facts supporting a plausible claim
1. If conceivable facts were enough court would be worried that all cases would go into discovery which would create more power to plaintiffs to push for settlements
c. Facts supporting plausible claim: very subjective

i. Court ignores conclusions of law and focuses only on the alleged facts

1. Example: “defendants conspired” is a conclusion so ignore it and only look at facts

ii. Those facts must support a plausible claim, not just a possible claim

iii. To determine plausibility, the judge uses their own experience and common sense
1. Ex: little green men coming down from space to abduct someone. Using common sense this will not be believable and thus not plausible.

2. Ex: female employee does not get promotion and a man gets it instead. Female employee may argue discrimination, but it will be up to the judge deciding the case whether the facts presented were enough to make it plausible (subjective).
II. Ethical Pleadings: Rule 11
a. Aimed at avoiding baseless claims in litigation

b. Applies to all pleadings and other elements except discovery 
c. 11(a): every pleading, written motion, and other paper must be signed by at least 1 attorney record or party personal if they are unrepresented. Must address email or telephone number. Unless specified, it does not need to be verified.

i. Need to show acting ethically and not using this to harass

d. 11(b) When you sign you are certifying to the court you made reasonable inquiry and that document 1: is not for an improper purpose 2: legal contentions are warranted 3: that factual contentions will have evidentiary support 4: denials of factual contentions will also have evidentiary support

i. Signing shows you made reasonable investigation and not for improper purpose and supported by law and facts. Certifying you’ve done your work

ii. Ex: lawyer who has not adequately done research has violated 11(b)(2)
e. Certification is effective every time and continuing throughout the litigation

f. Sanctions for violation of rule 11 are not required. Not entitled to sanctions, can only file for motion which is up to court

g. Motion for sanctions cannot be filed right away, instead you draft motion and serve on other party then give them 21 days to fix the problem. If they fix it within 21 days (safe harbor) then cannot file for sanctions. If they did not fix problem then you can file motion for sanctions
i. 11(c)(2): motion for sanctions made separately and must specifically mention what rule violates 11(b)

h. 11(d) other ways defendants file motions for discovery

III. Allocating Elements of a Claim

a. Two steps in making legal theory:

i. What are basic elements of the claim in order to award relief?

ii. Which party burdens the bear of pleading for each of these elements?

b. Which party has burden of pleading and issue? Burden of production and producing evidence? Burden of persuasion and proof?
i. Pleading is tied to burden of production and burden of persuasion
c. Statues or common law sometimes say who has the burden. They derive from policy
i. Ex: statute “persons shall be liable for injuries caused by failure to take reasonable care, provided that no person shall be liable if plaintiff’s own negligence was the primary cause of injury”

1. Defendant bears burden of pleading injury because of the “provided that…”

ii. Ex: “A person who is not himself negligent but who is injured by the negligence of another has a cause of action against the injurer”

1. Plaintiff bears burden of pleading because it brings in same cause of negligence

d. Jones v. Bock
i. Court is considering where burden of pleading the requirement of exhaustion of remedies that prisoners under the law PLRA must do

ii. Plaintiff jones prisoner is suing defendant bock using 42 USC § 1983

1. The law requires prisoners exhaust their remedies within prison system before they come into federal courts

iii. Issue: who has to plead the issue of exhaustion of remedy

1. Exhaustion is required by PLRA but the statute does not say who has the burden of pleading it. That issue must be decided by the courts because if plaintiff has not exhausted internal prison system grievance procedures then they will not win the case.

iv. Holding: Exhaustion should be considered an affirmative defense meaning defendant has to plead it. Court does not think it is right to heighten expectation of prisoners just because the purpose of PLRA was to weave prisoners out of the court

1. Court acknowledges that congress likely made PLRA with expectation prisoners will have to plead but court thinks that is unfair
v. Policy: burden of pleading should be on defendant because they will have all the record documents and evidence
e. If defendant has to plead affirmative defense, then their 12(b)(6) motion will only be successful on things plaintiff has to plead. 
i. Thus, if defendant does not plead a point they had burden to plead then they waived it and cannot use it as a defense

IV. Defendants Response

a. Gives defendant choice when get sued. Can respond either by:

i. Motion; or

1. Not pleadings
a. Rule 12: Pre answer motion
2. Request for a court order

3. Rule 12(e): motion for more definite statement. Cannot respond because complaint is unintelligible 

4. Rule 12(f): motion to strike. Can be brought by any party which asks court to strike things from pleadings such as scandalous or irrelevant allegations

5. Rule 12(b): (important) can make them in a motion to dismiss based on any of the 7 defenses. Can be asserted either in motion to dismiss or in defendant’s answer as an affirmative defense.

a. 1. subject matter jurisdiction. Does not belong in federal court

b. 2. Personal jurisdiction

c. 3. Improper venue. Case in an improper federal district

d. 4. Improper process. Process consist of summons and a copy of complaint. If there is a problem with either of these documents then it falls here

e. 5. Improper service of process. Here, documents were fine but they were not served properly

f. 6. Failure to state a claim. Plaintiff failed to plead facts supporting a plausible claim (Iqbal and Twombly)
i. Haddle v. Garrison: Haddle was an at-will employee so defendants filed for motion to dismiss for failure to state a claim upon which relief can be granted.

ii. Looks at face of complaint (no evidence)

iii. Twombly and Iqbal rules:

1. Court ignores conclusions of law and looks only at allegations of fact

2. The facts alleged must support a plausible claim

3. To determine plausibility, the judge uses his own experience and common sense (subjective)
g. 7. Failure to join an indispensable party under rule 19.

6. Rule 12(g) and (h): 

a. Rule 12(b)(2), (3), (4), and (5) must be put in your first rule 12 (pre answer motion) response or else they are waived (waivable defenses)
i. If no pre answer motion, can bring these claims in answer for first time
b. Rule 12(b)(6) and (7) can be raised for the first time any time through trial. Do not have to be in first rule 12 response. 
i. Cannot raise them after trial such as during appeal
ii. Protecting these because do not want to waive if defendant has a good defense. If plaintiff truly does not have a claim then why should they win?

c. Rule 12(b)(1) is never waived and can be raised any time, even on appeal.

7. Hypo: Plaintiff sues. Defendant makes the first rule 12 response as a motion to move to dismiss for improper service of process (rule 12(b)(5)). Court denies the motion. Now, defendant files an answer where he says there is no personal jurisdiction and venue is improper.

a. Here, defendant has waived personal jurisdiction and venue because it was not in his first response so cannot bring those up.
8. Hypo: A sues B, before answering, B moves to dismiss for failure to state a claim for which relief can be granted. That motion is denied. Can B now move to dismiss for improper venue?

a. No, because you can only bring one pre answer motion under rule 12(g), which was failure to state a claim. Defense is waived from being omitted from that motion because it is about improper venue which is under rule 12 b (2-5)

b. Can b move for dismissal for failure to join an indispensable party under rule 19? Rule 12(g) accepts only one pre answer motion but under rule 12(h) rule 19 is accepted and can be brought at a later date. This does not mean defendant can bring a second pre answer motion but rather they could bring a motion. They need to answer and bring the motion after an answer

9. Hypo: C sued D, without making a pre answer motion, D answers. The answer consists entirely of the denials of material elements of the complaint. Can D now move for dismissal of improper venue?

a. No, need to bring up procedure of improper venue under rule 12(b)(3) at the same time

ii. Answer

1. Are pleadings

2. Defendant can either go straight to making an answer when first getting sued or first go make a motion and when it is denied, they will have to make an answer

a. Answer within 14 days after motion is denied

3. Two things you do in an answer:

a. Under Rule 8(b) defendant must respond to the complaint

i. Either admit some things

ii. Deny some things

iii. Can also say ‘I don’t know,’ “lack sufficient information to admit or deny” rule 8(b)(5)

1. This is treated as a denial
b. Failure to deny constitutes an admission on any allegation EXCEPT damages

i. Example: plaintiff alleges defendant was intoxicated while driving his car. Defendant files an answer saying plaintiff has no proof he was intoxicated. Defendant has admitted intoxication here because he never denied it. 

1. If you want to deny you must explicitly say “deny”

c. Under rule 8(c) you must raise affirmative defenses

i. Rule 8(c)(1) lists many affirmative defenses that can be listed. 

1. SoL

2. Statute of Frauds

ii. Must plead affirmative defenses (put them in your answer) or else they are waived

iii. Affirmative defenses are injecting and raising new facts that are, if true, you win as a defendant
4. Zielinski v. Philadelphia Piers, Inc.: Court is forcing a defendant who everybody knows is not liable under substantive law to go to trial because they made a general denial in pleading
a. Zielinski plaintiff sued Philadelphia Piers Defendant alleging tort. Zielinski was injured in motor driven fork operated by Philadelphia Piers. The driver of the fork lift, Sandy Johnson, had been transferred to payroll of Carload Contractor. Thus, no longer works for Philadelphia Piers. Thus, Philadelphia Piers owned the forklift but did not operate it. 
b. In this state, law says only operator of forklift is liable 

c. Philadelphia Piers made a general denial of the allegations in the complaint but never specifically clarified what the denial of the facts were 
d. Holding: Philadelphia Piers should have made a specific denial of the parts of the complaint it knew to be false and should have admitted the parts that were true. A specific denial would have warned Zielinski of his mistake. Under Pennsylvania law, when an improper and ineffective answer has been filed and the time allowed to amend the answer has passed, a party will be estopped from denying the allegation and any improper allegations will be deemed as true.
iii. Default Judgment

1. Rule 55: If defendant does nothing then default judgment will go against them and be held
b. Must respond no longer than 21 says after served by process. If served after risk default

i. Under rule 4(d), if you waive formal service, then you have 60 days from the date plaintiff mailed form to respond

V. Amended and Supplemental Pleadings

a. Federal rules allow people to amend rather freely. Want cases to be decided on merits, not technicalities.

b. Amendment pleading:

i. Stating something that happened before case was filed but was just not put in documents before it was filed

ii. Rule 15(a)

1. Plaintiff has right to amend within 21 days after defendant’s serves their first rule 12 response

a. Plaintiff has 21 days after defendant’s service of document (whether it is a motion or answer) to amend 
b. Giving a party the free pass to do it if they know what they need to do and change within 21 days after serving. Can only do this once. If you want to do it a second time you need permission of the court

2. Defendant has right to amend once within 21 days after serving their answer

a. Ex: if defendant serves their answer and then realizes they forgot an affirmative defense, they have a right to amend and add it as long as it is done within 21 days

3. If the 21 days has passed and no longer have a right to amend, then you can ask for court permission (leave to amend)

a. They will usually allow you to amend as long as you have not delayed too long or will not prejudice someone
4. Beeck v. Aquaslide ‘N’ Dive Corp: Beeck plaintiff was injured (tort) on a slide on July 1972, as a matter of pleading he filed a complaint in 1973 alleging that there has been an accident and he has been injured and Aquaslide was manufacturer of the slide. In the pleadings state, Aquaslide filed an answer and in the answer they admitted they are manufacturer of the slide. Then go through process of discovery and in July 1974, the SoL for the plaintiff’s claim runs, afterwards the defendant moves to deny manufacture of the slide to “amend” their pleading

a. During discovery in preparation for deposition, defendant took a look at the slide and realized they did not manufacture it

i. Cannot amend without court because this was long after 21 days after serving

b. Court will usually grant motion to amend unless there is:

i. Bad faith (on moving party)

1. If there is no bad faith and it was delayed just because court was making decision, then court might consider leave to amend

2. Plaintiff’s strongest argument that should not amend its pleading due to bad faith on the part of the moving party is that defendants were careless in not going to look at the slide. Could argue defendants had reason to know this was not their slide and still did not send anyone out there to check it. Need to argue something more than carelessness. 

ii. Undue prejudice against non-moving party

1. SoL has run on defendant’s claim which is pretty harsh

2. Court says maybe there are other theories they can use or use equitable tolling

3. If it truly was not an Aquaslide slide then it would be hard for Aquaslide to litigate and defend something they did not even manufacture
4. Generally, the farther along the case is on the road to trial or to final judgment, the more promptly the movant must act, and the stronger justification she will need for the delay

a. This makes sense, because as the case moves along, it becomes more difficult for the court and the parties to adapt to big changes in the pleadings, as they have already taken significant steps in reliance on the initial pleadings
iii. Repeated failure to cure deficiencies

1. Where the court has already given a party leave to amend, but the party has repeatedly failed to correct deficiencies in the pleading. At some point, a party has received enough opportunities to get it right, and the Court cannot simply permit the party to keep on trying forever
c. Holding: leave to amend is proper because no prejudice against parties to do it, defendant was not acting in bad faith, and there would be undue hardship for defendant to defend against slide they did not manufacture
iii. Rule 15(b)

1. Concerns variance. Where the evidence at trial does not match what was pleaded

2. Variance can only come up at trial

a. Somebody is trying to put evidence of trial that goes beyond what was pleaded

b. Example: plaintiff alleged breach of contract but in trial alleges a tort

c. Example: defendant may have failed to plead an affirmative defense but in trial begins to put evidence on an affirmative defense

3. When variance occurs either:

a. Other party will object to variance; or

i. If it is objected, then the evidence is not admissible

b. Other party will not object to variance

i. If they do not object to variance, then that evidence comes in and you act as if it was pleaded

1. Example: if plaintiff adds evidence of a different claim and defendant does not object, then you simply pretend new claim was in pleading all along and after the case you can amend the pleadings to state that claim

4. Rule 15(b)(1)

a. The party trying to put on evidence may ask for permission to amend to add that new stuff

iv. Rule 15(c)

1. Amendment after the statute of limitations has run

2. Can only do this if the amendment relates back

a. If there was relation back, then you treat amendment as it was filed when original case was filed and therefore can get around SoL
3. If amendment relates back need to then ask: 

a. Is there evidence of bad faith on part of moving party?

b. Is there evidence of undue prejudice against nonmoving party?
4. Two ways this comes up:

a. Rule 15(c)(1)(b): Trying to amend to add a claim

i. “The amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out—or attempted to be set out—in the original pleading”
1. Important one, emphasizes the facts, not legal theories. Talking about conduct transaction or occurrence that was set out in original pleading

ii. Rule 15(c)(1)(b) Example: plaintiff files and serves process on July 1. SoL runs on July 10. Thus, filed on time. However, in August, after SoL has run, plaintiff moves to amend to add a claim. Defendant will argue SoL has run and it is too late to add a claim. However, Rule 15(c)(1)(b) says you can get relation back if that new claim arises from the same conduct, transaction, or occurrence from original complaint. If it does, then it relates back you treat it as it was filed on July 1
iii. Moore v. Baker: Moore sues Dr. Baker for lack of informed consent law. Moore wants to amend her pleading to add an additional legal theory which was negligence in the surgery

1. Issue: whether her amendment can relate back to date of filing of original complaint

a. Plaintiff complained lack of informed consent and now SoL has run and plaintiff now decides to amend to add negligence in surgery

i. Question is whether negligence in surgery related back

2. Holding: Court uses rule 15(c)(1)(B) to say cannot amend because Moore’s original complaint makes reference not to any acts of negligence by Dr. Baker either during or after surgery but instead refers to negligence at different times such as lack of consent and providing information
iv. Bonerb v. Richard J Caron Foundation: Bonerb sued Richard for basketball court negligence maintenance. Plaintiff then moves to amend adding counseling malpractice

1. Issue: whether they arise out of same conduct or occurrence laid out in original complaint under rule 15(c)(1)

2. Holding: Court thinks original complaint was arising out of the same complaint and meets rule 15(c) standard because they are reconcilable 

a. The allegations in the original and amended complaints derive from the same nucleus of operative facts involving injury suffered by plaintiff on November 29, 1991. It is true that a claim for professional malpractice invokes an entirely different duty and conduct on the part of the defendant than does a claim for negligent maintenance of the premises.

v. Why did Moore court not rule on 15(c) but Bonerb did?

1. Focus on factual scenario because we expect discovery to already get information out of there

a. Factual scenario in Bonerb expected the new claim to come forth

2. As time passes there is more prejudice to non-moving party

a. Bonerb was amended much later in discovery phase than in Moore

vi. SoL gives people repose to not worry about lawsuits once SoL has run. How might this understanding of SoL, help us understand why rule 15(c) focuses on transaction, conduct, and occurrence scenario?

1. Because if another claim that is brought that has nothing to do with the facts then it goes against the worriedness and unsettlement SoL tries to get rid of.

2. If the claim has to do with the same facts brought forth through that date then the defendant will feel less unsettled or worried because they may expect it and be on notice

3. Closer factual scenario is, more comfortable we are saying that defendant was on notice and expected what they were being sued for as more information is being brought forth during discovery

b. Rule 15(c)(1)(c): Trying to amend to change the defendant

i. “The amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment:”

1. “(i) received such notice of the action that it will not be prejudiced in defending on the merits; and”
2. “(ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity.”
ii. Applies to new defendants and parties. Very narrow. Allows some claims against new defendants to file back to original complaint but only in narrow circumstances

iii. Rule 15(c)(1)(c) will only work if we sued the wrong defendant first but the right defendant knew about it.

iv. Example: on July 1, plaintiff brought a lawsuit that they slipped and fell in a Sam’s store. Plaintiff sued and served process on Sam’s Inc. Turns out that was wrong defendant and plaintiffs should have sued Sam Co. Limited. But Sam’s Inc. who was served is also the agent for service of process for Sam’s Co. Limited. Plaintiffs want to amend to change defendant to Sam’s Co. Limited. Will it relate back if SoL passed? Yes, it will under rule 15(c)(1)(c) because plaintiff sued wrong defendant first, but the right defendant knew about it.
c. Supplemental Pleadings Rule 15(d)

i. This is where you want to add something that happened after the case was filed

ii. Example: plaintiff sued defendant for breach of contract. After filing the suit, the parties seen each other at a party and defendant walks up to punch plaintiff in the nose. Plaintiff now wants to add this tort claim to the case. This is not an amended pleading because this claim occurred after the case was filed. Thus, plaintiff will ask for permission to add a supplemental pleading.

iii. Must always ask court for permission to add supplemental pleadings.

DISCOVERY

I. Scope of Discovery: Rule 26
a. Relevant: Rule 26(b)(1)

i. First question in discovery analysis: is it relevant?

ii. Relevancy is broad in discovery

iii. Depends on parties claim or defenses

iv. Example of information that would be relevant and discoverable—because likely to lead to admissible evidence—but not directly admissible, consider a deposition in an auto accident case. Plaintiff seeks evidence that the light was red when defendant entered the intersection. Witness has already said he did not observe the color of the light. Lawyer asks, “Did you hear anyone say that he or she saw that the light was red?” At trial, a judge would, if defendant objected, tell the lawyer not to ask that question because it calls for hearsay. But in discovery the question is proper because Witness’s response may well lead to identification of another witness who can say from personal observation whether the light was red.
v. Discovery is relevant under these rules only if it has something to do with what substantive law says matters

1. Substantive laws have certain requirements for claims and defenses

2. Parties in their pleadings will lay out what substantive laws they are using, and which defenses they are using

a. Discovery scope is only what is relevant to this

vi. Discovery is tied to pleading because what is relevant depends on what plead at the outset
vii. Favale v. Roman Catholice Diocese of Bridgeport: Favale is suing Diocese for negligent hiring of supervision. They hired Sister Stobierski who Favale claims sexually harassed her. Plaintiffs used evidence of her anger management history and psychological conditions. Diocese lawyer in deposition says that it is beyond scope of discovery under rule 26(b)(1) to use evidence of anger management history and records

1. Issue: whether to compel the discovery or allow the defendant to not use the evidence?
2. Holding: defendants not required to turn in information because it is not in scope of discovery. Not relevant in claims or defenses or parties. Need to provide causal link

a. Relevance requires substantive law at issue. What plaintiff is proving and what defendant is arguing as law in response. According to law in this jurisdiction, “A defendant does not owe a duty of care to protect a plaintiff from another employee’s tortious acts unless the defendant knew or reasonably should have known of the employee’s propensity to engage in that type of tortious conduct.”
i. Here, defendants knew of anger and psychological but had no evidence of sexual harassment history
b. Proportional: Rule 26(b)(1) (not as important)

i. Not proportional if burden of producing it outweighs likely benefit

ii. Ex: asking for various electronic emails but they are all deleted from the server. Will cost a lot to get it all back. If it is not likely that those emails will help your case then it is not proportional and not worth the expense

iii. Up to the court on proportional. Lot of discretion
c. Nonprivileged: Rule 26(b)(1)

i. Privileged matter is not discoverable

ii. Legal privilege that comes up in various relationships

1. Ex: attorney/client privilege protects confidential communications between a lawyer and client

a. This is privileged information and thus cannot get it

iii. Privilege under 5th amendment self-incrimination

1. Ex: “did you intentionally crash into me with your vehicle?”

a. This is a self-incriminating question and thus privilege
d. Work Product: Rule 26(b)(3) (trial preparation materials)

i. Work product is material that is prepared in anticipation of litigation

ii. Protected from discovery regardless of how relevant and useful it is

iii. Ex: memorandum prepared by attorney in anticipation of litigation

1. Purpose is to avoid “free rider” problem

iv. Hypo: I run charter boat service down at the docks and you come to my service and hire me. You charter my boat and I take you on a 3 hour tour. Mid tour weather goes bad and boat sinks and you are injured by my boat. I anticipated you will sue me so I hired a private investigator who investigated this entire situation (spoke to witnesses, checked weather, checked maintenance of the boat) then wrote a memorandum of the entire situation with this information. If you send a request to produce asking for all relevant documents, then you will expect this memorandum because it is relevant but I will object because it is work product

1. Policy: if you can get this memorandum then you get advantage of work that I paid for

v. Work product can be overridden if:

1. Substantial need

2. Information is not otherwise easily available

3. Ex: memorandum contained various witnesses who are now out of the country and a deposition cannot be taken. Thus, work product may have to be handed over because there is a substantial need for this information and it is not otherwise easily available since the witnesses are in a foreign country so you cannot reach out to them

a. Court may grant part of work product with those witnesses have to be handed over

vi. Work product that is always protected: Rule 26(b)(3)

1. Mental impressions

2. Conclusions, opinions, and legal theories

3. Ex: investigator in memorandum concludes other party is liable and has no defense. This is type of information that will never have to be turned over

vii. Work product can be generated by the party themselves or any representative of the party

1. Does not have to be a lawyer producing the work product

2. Ex: private investigator can make work product if they are representative of party

viii. Hickman v. Taylor: Taylor tug ship sank and killed 5 crew members. Hickman was a representative of one of the dead people. Taylor is owner of the tug company. Fortenbaugh is a lawyer from the firm that was hired by tug owners to defend against potential suits arising out of the event

1. Before suit was filed, Fortenbaugh went out and interviewed people and interviewed the surviving crew members regarding what happened that day. Interviewed other relevant people and wrote up a memorandum reflecting what information he got out of these people

2. In discovery, plaintiff asked for all the information they could get from Defendants using the rules of discovery, such as exact copies of the statements Fortenbaugh got and his memorandum.
a. Defendants refused to provide this information to plaintiffs

b. Plaintiffs in return brought in motion to compel before the judge to compel defendant to turn over the information 
c. This information was privilege and relevant so it was in scope of discovery
3. SCOTUS Holding: Not discoverable because the memorandum is work product. There is a boundary to turning in information. 

a. Plaintiffs cannot get into the thoughts of defendant. It is their own independent thoughts

b. This is an adversarial system and there are limits to what can be obtained

c. Court is protecting work product like memorandums

4. Rule 26(b)(3) was passed post Hickman and codified it. Start with Rule 26(b)(3) analysis and then use Hickman to fill in gaps

a. Hickman protects against mental impressions
ix. Are there situations where work product will still need to be turned over?

1. Would force statements taking from witness rather than thoughts by lawyer

2. Example:

a. (1) list names; addresses of any known witnesses to the sinking

i. Must turn over this information

ii. What if they spent 3 months tracking down a witness? Is it work product?

1. Yes, they will have to supply it. Just because someone works hard does not mean they protect them

b. (2) list any such witnesses who you have interviewed

i. Closer to being work product because it shows the decisions you made of which witness to interview

ii. Uncertain if a court will require this
iii. Under Hickman, may be able to refuse to answer this
c. (3) attach any written descriptions of statements taken

i. May be circumstances where a court would force this situation to be shared
d. (4) attach any memos and thoughts about the interviews

i. Under this example (4) will certainly be protected because it is thoughts of the lawyers

e. Ethics: Rule 26(g)

i. Certification (ethical) requirement

1. Similar to rule 11 but for discovery

2. Certifying documents in discovery are complete and not for improper purpose
II. Automatic (required) Disclosures

a. Rule 26(a): Must produce certain information without request by other party. Must present this information at outset of case.

b. Rule 26(e): Must supplement initial disclosures that are incomplete or incorrect in a timely manner as ordered by the court.
c. Rule 37(c)(1): If a party fails to provide the information or fails to supplement, the party is not allowed to use that information or witness to supply evidence later either on a motion, hearing, or at trial (unless failure was substantially justified or harmless).

d. Rule 26(a)(1): Initial Disclosure

i. Turn this over within 14 days after Rule 26(f) conference

ii. Must identify people with discoverable information that you may use to support your case

iii. Must give copies or descriptions of things you may use to SUPPORT your case

1. Documents, electronic documents, tangible things, etc.

2. If you have documents that hurt your case, it is not something you have to turn over since it does not support your case

iv. Plaintiff must give calculation of damages and defendant must disclose insurance they may have for this case

e. Rule 26(a)(2): Expert Disclosure

i. Happens later in the case

ii. Through discovery, if this is a case where you will have expert testimony, there is certain information you must give up even if other side never asked for it.

f. Rule 26(a)(3): Pretrial Disclosure

i. Close to trial (late in litigation)

ii. Need to provide certain information of what you will raise in trial

III. Discovery Tools: Asking for information, not required

a. Deposition

i. Where a deponent testifies orally under oath and answering questions proposed by the lawyers for the various parties

1. Record, transcribed, live testimony

ii. Rule 30: live oral questions (principal rule)

iii. Rules 27-32

iv. Rule 31: written questions

1. Rare

2. Questions read by court reporter but answer will be live orally under oath

v. Can have a deposition both by a party and a nonparty

1. If taking deposition of a nonparty, then subpoena is required and serving notice is required

a. Subpoena: court order requiring attendance

i. Without it, nonparty does not need to show up

ii. A party does not need a subpoena

b. Interrogatories: Rule 33

i. Written questions answered in writing under oath

1. Have 30 days to answer

ii. Great for good background information and identity of people who may letter be deposed

iii. May not serve more than 25 written interrogatories on another party

iv. Interrogatories can only be sent to parties 

1. Cannot use to get information from not nonparties

c. Request to Produce: Rule 34

i. Written request for access to things such as documents, etc.

ii. Rule 34(c): may use this to get information from nonparties but must subpoena them

1. Rule 45: subpoena for a nonparty

d. Physical and Mental Exams: Rule 35

i. Must get a court order

1. Only one that requires this

2. Hard to get

3. Without court order this can be a rule of harassment

ii. Must show that medical condition is in controversy for this case

iii. Rule 35(a): Must show good cause

iv. Can only get an order to examine a party member or someone in a party’s custody or legal control

1. Narrow: does not include employer/employee

a. If you sue employer and you want medical exam of employee, will not be able to do that because it does not fall under custody or legal control

2. Ex: parent and child. Suppose claim for medical malpractice that harmed child. Child lacks legal capacity to be litigant. Thus, parent sues on behalf of child and will be able to get medical exam of child assuming good cause and in controversy

e. Request for Admission: Rule 36

i. Asks to admit or deny any discoverable matter

ii. Ex: admit or deny you were drinking alcohol while driving. If you do not deny, then you have admitted.

iii. Only available to parties not nonparties

IV. Enforcement of the Discovery Rules

a. Usually, parties work out discovery procedures themselves and follow the rules but if they do not there are 3 ways which a court will step in

i. First need to work it out between the other party. Must certify you tried to work it out first before asking for court assistance

b. Responding party asks for a protective order: Rule 26(c)

i. Asking court to protect you because discovery request subjects you to undue burden, undue request, or anything else under (c)(1)

ii. Court has wide discretion. Can enter order denying discovery all together or limiting discovery on certain terms

iii. Ex: litigation between two businesses and one business asks for discovery of trade secrets. That party may ask court for protective order limiting use of trade secret to this case only and cannot be published out to public marketplace.

1. Allow discovery only for the trade secret which cannot be used beyond this case

c. Responding party responds incompletely

i. Only answering some things but objecting others

ii. If party seeking this discovery thinks the objections are bogus will make a motion to compel which would make that party answer the unanswered questions

iii. Cannot violate this order if court grants motion to compel

1. Can get hit with serious sanctions listed in Rule 37(b)(2) if you violate the order

d. Responding party fails completely

i. Total no show to attend or respond to the discovery tools

ii. Party seeking discovery does not have to make motion to compel answer here

1. Instead, go directly to motion to sanctions under rule 37(d)(1)(A)

2. Rule 37(d)(3) includes serious sanctions

a. Merit sanctions: if you go to trial, cannot put on evidence there

V. Conferences and Judicial Management

a. Rule 16(b): Court must enter a scheduling order. This order is a roadmap for how that litigation will proceed until we get to trial.

i. Roadmap for when discovery will be done and completed, when motions will be completed, etc.

ii. Happens early in the case

b. Before entering the scheduling order, the court can ask for a scheduling conference to bring both parties in to talk it out

c. Rule 26(f): required to meet with other parties and discuss things such as talking about case, possibility of settlement, potential problems of discovery, etc.

d. Parties must put together a very detailed discovery plan and submit it to the court

e. Rule 26(a)(1) required disclosures must also be produced no more than 14 days after the Rule 26(f) meeting and that meeting will then proceed the rule 16(b) scheduling order

f. Pretrial conferences: court can order conferences that demand all parties to be there in order to monitor progress

i. There will be a final pretrial conference usually after discovery and very close to trial

1. This is to discuss what issues will be tried

2. It creates a pretrial conference order that documents what will happen at trial so no surprises will happen in trial

a. If not listed in here cannot have it in trial unless judge grants it

g. No surprises at trial

h. Efficient

i. Encourages settlement

DEFAULT JUDGMENT AND DISMISSAL
I. Default judgments are when someone files a claim against someone else for not engaging in a lawsuit

a. Rule 55

b. Only way to reopen this judgment is through rule 60
c. Defendants on a claim usually lose on a Default judgments
II. Peralta v. Heights Medical Center 

a. Heights medical center is suing Peralta who owed money to the heights medical center. Case went as Peralta was never notified about the lawsuit. Heights argued Peralta was defaulting as she did nothing in regards to the suit and thus filed default judgment. After it was granted Peralta’s real property was attached and sold to pay Heights debt and that is when Peralta came to answer and respond

b. Peralta argued it was wrong to grant default judgment to defendants and he should get out of it

c. State court thinks default judgment should stand

i. Under their state provisions, when you try to get a default judgment, you need to show you have a case to win. Since Peralta has not shown that, they will let Heights win because it would be the same outcome. Without having a defense, Heights would have won regardless.

ii. Peralta did not provide meritorious defense

d. Supreme court disagrees with state court’s holding
i. Even if he was going to lose and did not have meritorious defense the consequences may have been different such as Peralta selling their property themselves, reaching settlement, etc.

ii. Discomfort with judgment when someone does not appear
e. If Peralta had been notified, should that lead to a different result?
i. Even if Peralta was notified, a state can still require they provide a meritorious defense

1. However, some states may not require meritorious defense because our system allows reopening judgments even in narrow circumstances without meritorious defense

a. States split on this
ii. If one concludes that actual notice—though not timely service—occurred, the case to reopen the default judgment becomes harder. If Mr. Peralta received notice but took no steps to answer or otherwise defend the suit, why does it deny him due process to require that he show a meritorious defense as a prerequisite to setting aside the default judgment?

1. The Court’s answer to that question is phrased in terms of “might haves”: Mr. Peralta might have impleaded the employee; he might have worked out a settlement; he might have paid the debt; he might have sold the property himself.
iii. Takeaway:

1. Peralta illustrating discomfort of adjudication without parties involved

2. What are the bases of which someone should get a judgment reopened?
III. Involuntary dismissal

a. It is not enough to file within the SoL and do nothing. Likely case will be dismissed as a result if they fail to engage and comply with the judicial process

b. Rule 41(b): once you’ve adjudicated on the merits, the case is over and cannot simply refile.

i. Big deal for plaintiffs because it means they filed and have lost their shot

c. If plaintiff does not return phone calls, etc. then is that involuntary dismissal?

i. Likely, because they are causing the case to stall and judge may issue order to comply

ii. Need to provide what is needed by this process

d. Allows defendant party to bring a motion to the judge to dismiss the case on prejudice and adjudicate on the merits for the plaintiff not complying

e. Rule 41(a)(1)(B): with prejudice

i. Plaintiff gets 1 time to have a voluntary dismissal on a case but if they refile and ask to dismiss again on the same claim then it will be an involuntary dismissal 

IV. Voluntary Dismissal

a. Rule 41(a)

b. Why would a plaintiff want to voluntary dismiss:

i. They might want more time to negotiate so they can ask for voluntary dismissal which is without prejudice meaning it can be filed for a later date

1. Still need to keep an eye for SoL but it can be re filed

V. Settlements

a. Private agreement (contract) by two parties

i. Cannot bring back to court like a consent decree, rather if broken it is a breach of contract

b. A consent decree means it was approved by the court so the parties can come back to the same court if any party fails to comply with the agreement

c. Can occur between private parties without any outside help

VI. Mediation 

a. An outside party helps with the settlement

b. Ex: judge can be a mediator and can sit down neutrally between the two parties and help facilitate

VII. Arbitration

a. Not a settlement nor designed to obtain settlement, rather it is a private adjudication outside of the courts

b. Can come with a variety of forms and tools

c. Basic idea is it will be more efficient

i. Highly controversial because bigger parties usually have more power than smaller parties here

d. Ex: signing arbitration with credit card companies or with employer

i. If you have any disputes, you do not take it to the courts but rather through a private agreement arbitration

SUMMARY JUDGMENT

I. Do we need to go to trial?

a. Only go to trial if there is a dispute of fact

b. Summary judgment usually brought forth by defendants

c. Discretionary for judge to grant

II. Rule 56(a): the party moving for summary judgment must show two things:

a. No genuine dispute on a material fact

b. Entitled to judgment as a matter of law

III. Examples of written evidence under oath courts consider from both parties (ask is there a dispute of material fact?):

a. Affidavits

b. Declarations

c. Deposition testimony

d. Answers to interrogatories

e. Pleadings are NOT evidence

IV. Hypos:

a. P is hit by a car driven by D then P sues D for tort. P alleges in the complaint he was in cross walk and it was a green light and D ran through a red light. D files an answer in which he denies all of this stuff. After discovery D moves for a motion for summary judgment and his evidence is supported by affidavits by 3 clergymen, all of whom were at the accident seen and saw it. They all saw that D had the greenlight and was driving appropriately and P was the one who J-walked and jumped in front of D’s car.

i. If P puts forth no evidence then court will say based on the evidence there is no dispute of fact and they may enter summary judgment as a matter of law for D

1. To prevent this, P will have to bring forth their own evidence

ii. If P in response for motion to summary judgment does not bring forth evidence but instead relies on its own allegations of complaint:

1. There will be no dispute of fact because pleadings are not evidence

iii. Suppose P adds affidavit from eyewitness, but the eyewitness is a druggie and alcoholic. The affidavit says P had green light and D ran red light

1. Summary judgment motion by D will now be denied because the evidence from both sides create a dispute of material fact and it is a case that needs a trial

2. Does not matter that the eyewitness was not credible because judge cannot assess credibility as a matter of law, instead it is a question of fact

iv. If there were cameras that showed the entire accident then court can grant summary judgment based on that video if the footage shows no dispute of material fact

b. Hypo: imagine that plaintiff sues defendant on a breach of K claim and they say in their pleading “on (date) defendant signed a promissory note owing me $76,000 over 2 years. That time is up and defendant has not paid.” 

i. If defendant brings a motion to dismiss under rule 12(b)(6) (failing to state a claim in which relief can be granted), will that motion be granted or denied?

1. It will be denied because both parties signed a K that is over due and can be paid. 

2. Plaintiff stated a claim that could have relief if true

ii. What if after discovery, suppose plaintiff moves for summary judgement providing their own affidavit (sworn testimony provided to court on paper) stating they saw defendant sign the promissory note that is unpaid and due: “I saw the defendant take a gold tipped pen from his pocket and sign the agreement in which they promised to pay me $76,000 over the court of 2 years, and I never received that payment.”

1. If defendant wants to create dispute preventing summary judgment they will have to respond to motion saying they never signed the promissory note

2. Material fact: if the law says you need a signed note on paper then it is material fact

iii. If defendant instead says they signed promissory note and did not pay but plaintiff is wrong about the pen, I used a silver point pen. Will summary judgment be granted or denied?

1. Motion should be granted because the color of pen is not a material fact. Defendant here did not dispute the material fact here (whether they signed) the dispute here instead is about which pen was used but no law on contracts says what color pen you have to use.

a. If law says it mattered what color pen you use, then the genuine dispute will be met and summary judgment will be denied

V. Celotex Corp. v. Catrett

a. Mrs. Catrett is suing Celotex after the death of her husband for the asbestos by Celotex causing the death

i. Element of tort here is causation: needs to connect husband’s death to exposure of Celotex’s asbestos

ii. Whether exposure to this defendant’s asbestos caused Mr. Catrett’s death

b. Defendants using Rule 56 to ask for motion of summary judgment

i. Argued summary judgment should be granted in their favor because Mrs. Catrett failed to produce any evidence Mr. Catrett was exposed to a Celotex product 

c. How did defendants show summary judgment was in their favor?

i. They are arguing Mrs. Catrett did not provide any evidence such as failing to provide in interrogatories any witnesses who show Mr. Catrett used Celotex asbestos products

d. Celotex did not point nor produce any evidence when moving for summary judgment

i. Instead pointing to plaintiffs lack of evidence

e. Supreme court holding: Defendants do not need to prove evidence because they have no burden of proof to show causation, that is for Mrs. Catrett

i. If nonmoving party bears issue of persuasion at trial then moving party on summary judgment can meet burden of summary judgment either by showing affirmative evidence or by showing nonmoving party failed to show any evidence

ii. Moving party on summary judgment on these facts, does not bear burden on persuasion on issue of causation

iii. If Mrs. Catrett was bringing the summary judgment, she would have to show evidence because she has burden of proof of evidence

f. Now that Celotex was met on moving party burden, now we want to see if summary judgment is met on nonmoving party response

i. Imagine Mrs. Catrett puts affidavit by Mr. Catretts supervisor that says he saw him use it while working

ii. Also has doctor affidavit that Mr. Catrett died from asbestos

iii. Now in this circumstance, after providing evidence, motion for summary judgment will be denied

g. Celotex decision gives judges extra power to make these decisions rather than sending decisions to jury

VI. If party moves for SJ, need to ask: Does the party meet their initial burden on the motion?

a. If no, deny SJ then go to next stage of litigation which is trial

b. If yes, look at nonmoving party’s response to the motion
i. Did they create a “genuine dispute?”
VII. Tolan v. Cotton:

a. John Edwards was patrolling neighborhood when he saw a Nissan vehicle parked in front of a house. Robbie Tolan and his cousin came out of that car. Edwards put the license plate in his vehicle to see if it is stolen but messed up on the number and mistakenly thought it was stolen. Then Edwards came to arrest them. Cotton, a partner of Edwards and policeman, came as well. Tolan and his parents were ordered to get on the ground and comply. Tolan’s mother argued they own the car. 

i. It is disputed how much force was used to get Tolan’s mother to be against the garage. 
1. It is undisputed that force was used but the amount of force was disputed

ii. Tolan told Cotton to get his hands off his mother. Cotton shot Tolan 3 times. Tolan survived but his baseball career was over

b. Cotton arguing defense of qualified immunity. Cotton would only be liable if he engaged in activity if a reasonable officer would have known that he clearly violated the law and powers and rights of an officer. Constituted objectively unreasonable conduct

i. Material fact: would a reasonable officer in these circumstances act in the same manner Cotton did?
c. Cotton moved for summary judgment motion and brought forth affirmative evidence to support his claim to show it was reasonable to shoot Tolan

i. Since Tolan bears burden of persuasion he would have to respond and create a genuine dispute of material fact, otherwise judge will grant SJ

d. Tolan argued that no reasonable officer would have shot and brought forth evidence that created a genuine dispute between Cotton’s affirmative evidence

i. Showed evidence he was not aggressive and not acting like a threat

e. Holding: Supreme court says district court and court of appeals made a mistake because the evidence of the nonmovant is to believed; all justifiable and reasonable inferences should be drawn in the favor of the nonmoving party

VIII. Bias v. Advantage International Inc.: Bias’ estate sued for breach of contract for failure to obtain life insurance policy for Len bias. Seeking damages for what they would have obtained had life insurance contract had been signed. Two days before Len Bias died from overdose, he was picked second overall by the Celtics. Defendant argued Bias would have never gotten the insurance contract because of his drug use which would have cancelled the contract

a. Material fact under the law: whether Bias was a habitual drug user

b. Defendant moved for summary judgment and brought forth the following evidence:
i. Evidence came from testimony from teammates who said he was a cocaine user before his death. Testified they had seen him do drugs on a specific occasion and he had given them drugs.

1. Under Celotex, if Bias does not bring evidence to create genuine dispute then SJ motion will be granted

2. The mere fact that evidence on both sides and a dispute is not enough to go to trial. Need to show genuine dispute

c. Plaintiffs responded by bringing forth several drug tests which had no traces of cocaine in it. Brought in testimony from his parents and coach about how Bias is not a drug user. 

d. Holding: Here, the district court properly held that there was no issue of material fact regarding Bias’s drug use, as the Bias estate offered no evidence to rebut witnesses who testified to specific instances of Bias’s drug use.
i. An example of genuine dispute of material fact would be if other teammates who were at the specific occasion defendants witnesses mentioned, gave testimony they never saw him take drugs at the times the other teammates said they saw him do drugs

ii. The evidence plaintiffs brought forth is not genuine evidence because he could have used drugs at some days but not at the days he got a drug test

iii. Plaintiffs gave general facts but not specific facts of disputing the defendants specific evidence and testimony of witness teammates seeing him take drugs at those certain occasions

RECUSAL AND RIGHT TO JURY TRIAL

I. Recusal

a. Statute § 455

i. Lays out specific scenarios where you have to recuse

ii. In any preceding in which their partiality may reasonably be in question

iii. One might imagine it as broad but in reality it is very narrow

1. Rare cases where you fall outside specific list and court will say there has to be recusal

b. Supreme court has found a few cases where recusal was required as a matter of due process

i. Ex: lobbying by chairman of the defendant company backed by substantial political donations. Certain attorney for supreme court was involved in those political donations so the supreme court said this was a recusal situation

ii. Ex: death penalty case resurfaced 30 years later and the DA in the original case was sitting in state supreme court and the US supreme court said this is recusal

iii. Ex: do not need to recuse yourself if you are black in a case about race or a women about sexual assault

II. Right To Jury Trial

a. 7th amendment

i. Source of jury right in civil cases in federal court

ii. Jury trial provision: 

1. Preserves right to jury trial

2. It preserves only in cases at law, not equity
iii. Right to civil jury depends on whether you would have had it in common law in 1791

b. Rule 38

i. Request of jury can be waved

c. 7th amendment historical test: 
i. Is the claim asserted analogous to a claim asserted in 1791?

1. Answer is usually yes even for more modern claims

ii. Focus on remedy sought

1. Legal remedies vs equitable remedies

a. Law and equity used to be separate court system, today it is combined

iii. Court of law=jury. Court of equity=no jury
iv. Remedy at law: compensatory damages

1. Money to make you whole for harm you suffered at hands at defendant

v. Remedy at equity: injunction

1. Asking other party to perform action. Ex: Specific formation of contract, recission of contract, reformation of contract

JMOL: Judgment as a Matter of Law

I. Needs to be within bounds of rationality to have a jury

a. When evidence is outside of bounds of rationality, judge has power to do something

b. Ex: if evidence is so weak or so strong, no factfinder can think differently
II. Rule 50

a. (a)(1): grant a motion for JMOL/directed verdict (not let jury decide the case) if the judge decides that reasonable people cannot disagree on the result (can only come out one way)

b. (a)(2): can only move for JMOL after the other side has been heard at trial and before the case is submitted to the jury

i. Plaintiff goes first and puts out all their evidence. Defendant may make motion for directed verdict (asking judge to take case from jury) because the plaintiff has been heard. If it has been denied, then defendant puts out their evidence and after that, both parties will be able to make a motion for directed verdict.

c. (b): If court denied the motion for JMOL and case goes to jury who return verdict for one side, the losing side may make a renewed JMOL motion (JNOV: judgment notwithstanding the verdict) and if it is granted, the losing side will win the case

i. Same as JMOL: jury reached conclusion that reasonable people could not have reached

ii. Must move for JNOV within 28 days after entry of judgment

iii. To move for JNOV, you must have moved for JMOL at a proper time at trial, otherwise you have waived renewed JMOL

III. Ex: to win a particular case plaintiff must prove a, b, c, and d. In trial, plaintiff puts forth for evidence for everything except c. Defendant will move for JMOL because there is no evidence for c and thus reasonable people cannot disagree that plaintiff cannot win. Judge may grant JMOL here

a. Like summary judgment except it is in trial

b. Court does not have to grant JMOL as it is discretionary

c. Court should grant JMOL here but if judge denies JMOL and case goes to jury and jury comes back in favor of plaintiff even though evidence of c never came. Defendant can make motion for JNOV and judge will grant it to defendant here.

IV. Hypo: JR has property and cows next to railroad tracks. Railroad has left some of its fence in disrepair. JR sues railroad in negligence for permitting its fence to become in disrepair and making it an easy passage for the cows, one of which allegedly who crossed through the broken down fence and was hit by the train

a. Law: Owner of land must keep any gates closed to the fence and if they do not and an animal strays onto the tracks then railroad is not liable

b. Plaintiff has burden of proof that this disrepair fence led to killing of cow

c. There is a broken down fence along the track and there is evidence of that but there is also a gate along the track

i. Cow was found dead on railroad track in area midway between broken fence and gate

d. When all the evidence is in can the defendant move for judgment as a matter of law under rule 50?

i. Yes, all of the evidence is in so it will be a directed verdict

1. Will this motion be granted?

a. Yes because plaintiff, who has burden of persuasion, does not have any evidence to sway a jury in any side’s favor and thus has not met their burden

i. As if they have no evidence at all

e. What evidence would plaintiff have to bring in to sway a jury in?

i. Train was coming from left side where broken fence was and when the train hit the cow it moved cow towards center of railroad

1. Which direction train was going

ii. Evidence gate was closed

1. Such as chains wrapped around gate, signs that show gate is always closed

iii. Hoof tracks to see where cow was

iv. Bring in any witnesses who can say cow went through the fence

f. What if this evidence above is found and judge denies motion as a matter of law (JMOL)

i. After jury’s verdict defendant can bring in renewed verdict as a matter of law

1. Judge might want to wait for jury to come out with the right and rationale decision however if jury gets it wrong judge can grant this and then change the verdict

a. If JNOV is granted and it goes to appeal and judge on appeal believes JNOV is wrong then they will reinstate jury’s prior verdict

NEW TRIAL
I. New trial brings two things:

a. Can give a judge a chance to say they made a mistake and allows them to correct their mistake
i. Trial judge is convinced there is a mistake in first trial which affected the outcome. Instead of going through appeal, they may want to fix it with a new trial
b. More common bases is “against the great weight of the evidence” language from rule 59

II. Rule 59(a)(1): Must move for trial within 28 days after entry of judgment 

a. Same as JNOV 

i. JNOV is more extreme as it takes victory away from one side and gives it to other side

ii. New trial just takes victory away from other side but then holds a new trial for either party to win

1. Less extreme

III. Lind v. Schenley Industries

a. Lind is alleging defendants offered an increase of pay and defendants have breached that by not paying. Breach of contract.

b. What evidence did Lind bring?

i. Testimony from witnesses saying Lind created this oral contract and offered to pay 

c. What evidence did Schenley bring?

i. They testified they never made such a promise orally

d. Defendant made JNOV after verdict which means they made JMOL before the verdict

i. They alternatively moved for a new trial

1. If JNOV was denied they at least want a new trial under rule 59

a. District court granted JNOV which was wrong because there was evidence from both sides to go either way and there was evidence from nonmoving party which a factfinder might find in their favor

e. New trial procedure is a softer version of JMOL

IV. Remittitur
a. Court orders a new trial unless the plaintiff agrees to accept reduced damages
b. Ex: jury awards $150k but court reduces damages to $75k. Plaintiff either accepts $75k or goes to new trial

V. Additur
a. Court order issued to a party in a lawsuit directing them to increase a jury award for damages that the court considers to be too low.
b. Less common

APPEAL
I. At this point, judgment has been entered and we are in appeal stage and deciding what can be appealed and when

a. Can we get review of what federal district court did at the US court of appeals?

II. Final Judgment Rule: 28 USC § 1291
a. There is a right to appeal “final decisions” from the district court to US court of appeals

i. Final decisions= final judgments

1. Only have right to appeal if it is a final judgment

b. Can only go to court of appeals once district court wraps up the entire case and makes final judgment

c. Timing: To appeal you file notice of appeal in the district court (not court of appeals) within 30 days of the entry of the final judgment (Rule 4)

i. Assessing costs such as attorney fees is not “on the merits” so the case is considered over and you have 30 days to appeal

d. Waiver: Must have raised the issue below in order to use it as basis for appeal 

i. Ex: Must have objected to turn in information in discovery in order to use it as the basis to why judge’s ultimate decision should be overturned in appeal
e. After making this order, does the district court have anything left to do on the merits of the case?

i. If yes, then it is not final judgment and cannot appeal

ii. If no, nothing left to do on merits of case, then it is final judgment and have right to appeal under § 1291

f. Ex: you make motion for summary judgment and district court denies motion, is that appealable?

i. No, court is now in litigation stream and likely has to go to trial

g. Ex: you win the case and party makes motion for new trial which is granted. Can you appeal if you think it is wrong?

i. No, trial court now has to hold a new trial so this is not a final judgment

h. Ex: what if I object to turning over crucial information during discovery and trial judge says that information has to be turned over so you turn in the information.

i. Can you appeal this information right then and there under the final judgment rule?

1. No because the case is not over yet. The case is going to continue going on so you need to wait to bring the appeal

i. Ex: If summary judgment motion is denied can that be appealed immediately?

i. No because if it is denied then the case goes to trial

ii. If it is a summary judgment motion regarding the entire case is granted then you can appeal because case is over

1. Motion to dismiss being granted is the same because case is over
j. Personal Jurisdiction:

i. May make objection on personal jurisdiction grounds but final judgment rule says even if you lose on this, case has to go forward and be fully fought before you can appeal and argue court never had jurisdiction

k. Adversity:

i. Final judgment must be adverse to the party who wants to appeal

ii. If a party received everything they sought then they cannot appeal

iii. Can only appeal if there is something left that did not get 

iv. Ex: I may have fought hard on discovery motion but lost on it, but if I ultimately win the case, I will not be able to appeal judges decision on discovery motion
III. Final Judgment Exception § 1292(a)

a. Injunction 

i. Can immediately be appealed

ii. Telling someone to do or not do something

1. Either permanent injunction or preliminary (temporary) injunction

iii. When court grants or refuses injunction, you have right to appeal even though it is not final judgment
IV. Standard of Review

a. What standard is appellate court going to apply to what district judge did?

i. Depends on what issues are

b. Issues of law

i. Court of appeals reviews issues of law “de novo”

1. De novo: there is no deference to what district judge did. Court of appeals simply substitutes its own interpretation of the law

a. Appellate judge looking at it anew

ii. Includes summary judgment motions, judgment as matter of law, failure to state a claim

iii. What district judge said does not bind court of appeals (no deference) court of appeals in same good position as district judge to rule on questions of law

1. Appellate judges are looking at it anew
c. Findings of fact

i. By the trial judge, appellate court does not review jury decisions

ii. What happened?

1. Ex: was light green or was light red?

iii. If findings of fact was decided by the judge because there was no jury, the court of appeals will affirm unless it was clearly erroneous

1. Differ to what district judge said. District court findings of question of fact as presumed to be correct and will only reverse if clearly erroneous

2. “Clearly erroneous” standard

d. Discretionary decisions by judges in trial court

i. Any decisions that give the judge discretion are reviewed in an “abuse of discretion” standard

ii. Ex: whether to allow amended pleading, whether to order transfer, etc.

1. Most of discovery is in district court discretion

iii. Court of appeals will affirm these discretion matters unless district court abused its discretion

1. Very deferential

2. Will usually say whatever district court did was okay unless it was way out of the ballpark

iv. Power of judges: when judges make discretionary decisions they are only overturned if they abused their discretions
PRECLUSION
I. Preclusion questions

a. Two or more cases

b. Case #1 is over, judgment entered. Case #2 is pending

c. Question for case #2: does judgment from case #1 stop us or preclude us from litigating anything in case #2?

d. Always look for claim preclusion first and if there is none go to issue preclusion

II. What law applies?

a. Full faith and credit doctrine rule: court in case #2 applies the preclusion law of the judicial system that decided case #1
i. Ex: Suppose case #1 is in state court in Kansas, case #2 is in federal court in Florida

1. What law does the federal judge in Florida use?

a. Here, case #1 was decided by state court in Kansas so the Florida judge for case #2 must use Kansas state law of preclusion

ii. Ex: what if case #1 were in federal court of Nevada and case #2 was in West Virginia?

1. Since case #1 was decided in a federal court, it must apply federal preclusion law.

III. Claim Preclusion (Res Judicita)

a. If you have a claim, you only get one case in which to vindicate that claim

i. Cannot sue the same claim twice

b. Four requirements to use claim preclusion

i. Case #1 and case #2 must be brought by same claimant against same defendant. 

1. Same parties in same configuration. Same person suing the other

ii. Show that case #1 ended after a valid, final judgment 

1. Only basis for collateral attack (invalid) are lack of notice and lack of personal jurisdiction (court not having authority to render judgment)
2. Mere error does not make a valid judgment invalid

3. Most jurisdictions and federal system treat a judgment as final for claim preclusion purposes if it conclusively disposes of the lawsuit in the rendering (first court) even if appeal has been taken

iii. On the merits

1. Merit: does not have to be on the merits after a full trial. Rule 41(b): all judgments are on the merits for these purposes unless they were based on jurisdiction, venue, or indispensable parties

a. This is true even if nothing was litigated

i. Ex: default judgment is on the merits

b. Not on the merits if court in case #1 says it is not on the merits

i. Ex: court ends the case with “leave to amend” or “without prejudice” is not on the merits

c. Some states add to this list

i. Ex: dismissal based on SoL may not be on the merits in some states

iv. The claimant asserted the same claim in case #1 and in case #2

1. What is a claim?

a. Majority and Federal test: transaction or occurrence 

i. Broad

ii. You get one lawsuit to vindicate anything that happened to you in that real world transaction or occurrence

iii. Restatement (Second) of Judgments §24: (1) “With respect to all or any part of the transaction, or series of connected transactions, out of which the claim arose.” (2) “whether the facts are related in time, space, origin, or motivation”

1. Events giving rise to the legal theories
2. Same idea as common nucleus of operative fact or rule 15(c)

b. Minority test: same evidence

i. More narrow

ii. You get different claim for each right invaded (different evidence)

1. Whether same evidence is being used for the claims

iii. Can sue more than once within same transaction if each claim brings on different evidence

c. Frier v. City of Vandalia: Mr. Frier lives in City of Vandalia and parked on very narrow street so his car was towed and put in a parking lot for a $10 fee to reclaim

i. Case #1: Frier sued City of Vandalia in state court using remedy replevin saying cars were wrongfully towed and city did not have right to lawfully tow the cars. Judgment for City of Vandalia

ii. Case #2: Frier sued City of Vandalia in federal court under due processes saying the procedure used was unconstitutional

iii. Holding: Frier was precluded under claim preclusion from relitigating his claim

1. Does this appellate court believe Frier actually argued his due process in this action?

a. No, but Frier had the opportunity to litigate due process

2. The actions also involve both the same “common core of operative facts” and the same transactions. Frier argues that the City towed his cars wrongfully.
iv. What law will be applied on case #2?
1. Case #1 was in Illinois state court so this federal court in case #2 will apply Illinois law on what a claim is 

v. Majority definition on a claim: Under transaction test this is the same claim because they both arose out of same transaction or occurrence of the car being towed

vi. Dissent definition on a claim: Need to have same evidence for both claims. Same focus of evidence on all legal theories

1. Due process claim was based on whether he had sufficient process and replevin claim is based on evidence of whether they had right to tow the car

vii. Would it have made any difference if Frier had won the first suit?

1. No, definition of a claim will not depend on outcome of first litigation

2. Law does not say anything about “winning” only has to do with same claim
viii. Transaction or Occurrence test examples:

1. If Frier brought a third suit claiming city has overcharged him on a recent tax bill. Is this preclusion?

a. No, not same claim because different events giving rise to action

2. If Frier brought a third suit claiming police officer when leaving note was so irritated he damaged door of Frier’s house when putting note up

a. Possibly this is same events because it is all about him leaving his car in same place multiple times

b. Can also possibly not be under same claim because the action itself is different between towing car and vandalizing door

c. Maybe timing was sufficiently off so there was a delay, different motivation going on (even though it stems from him leaving car which is same)

ix. Scenarios that cause concern: If the first action by Frier was brought by Municipal court whose jurisdictional limit was $15,000 but Frier was seeking $100,000 in due process claim. Should Frier be precluded by bringing Due Process claim in later action? 
1. If Frier has a choice to file in a court where he can also get $100,000 then he can go there and not limit his relief

2. If Frier has no choice but to file there, then that is unfair and unjust to force him to do that because he cannot get his own relief

d. Pedal Pal Hypo: if Pedal Pal sues Ditsy for negligence and Ditsy was also injured and thinks Pedal is responsible for injuries and caused damages then Ditsy must bring this claim forward now and not later
i. Claim preclusion is both for plaintiff and defendant
e. Hypo: A and B each driving their own car and they collide. Each is injured and each has property damage. Case #1: A sues B for personal injuries from that crash. They litigate and a final valid judgment on the merits is entered. Case #2: A sues B for property damage from the same crash

i. Do we dismiss claim #2 under claim preclusion?

1. Both cases are by the same claimant and against same defendant

a. A suing B

2. Case #1 ended in final valid judgment on the merits

3. Claim definition

a. Majority: both cases were under same transaction or occurrence of the car crash. A is suing B twice under this car crash claim so claim #2 must be dismissed

b. Minority: case #1 and case #2 require different evidence regarding personal injuries and property so they can bring in case #2 and A can sue twice

f. Hypo: same facts as above. Case #1: A sues B, and that case goes to final judgment on the merits. Case #2: B sues A for property damage arising from same wreck.

i. Do we dismiss claim #2 under claim preclusion?

1. Not brought by same claimant and not against same defendant

a. Case #1 is brought by A to B and claim #2 is brought from B to A

g. Why have claim preclusion law?

i. Efficiency argument

ii. Once someone has come to defense on a particular claim, then they should be done with that claim

iii. Court prefers more complex lawsuits first time through then allow for the claims to come out over time in new lawsuits

iv. Broad preclusion law puts pressure on plaintiffs to assert all related theories of relief in first action, which puts pressure on defendants to put all affirmative defenses in this action because they will see preclusion hanging out there

1. Promotes finality

2. Forces overzealous litigants to make overcomplicated cases

3. Claim must be a claim at time of first action in order to have opportunity to raise it

4. Cannot be saved from preclusion if plaintiff does not realize the claim earlier

h. Joinder Rule 13(a) Compulsory Counterclaim. (making preclusion law)

i. “(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:

1. (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and

2. (B) does not require adding another party over whom the court cannot acquire jurisdiction.”

a. Under common law of preclusion you must make all defenses at once so this says defendant must make any claims they have against plaintiff that arise out of same transaction or occurrence at once. Cannot save it for later action

IV. Issue Preclusion (collateral estoppel)

a. Narrower than claim preclusion

i. Claim preclusion: what is scope of the claim?

1. If claim preclusion is applied, case dismissed

ii. Issue preclusion: issue was decided in case #1 and now that same issue comes up in case #2. Issue preclusion does not let that issue be relitigate but simply is established in case #2

1. If issue preclusion applies case #2 will not be dismissed, but an issue in claim #2 will be deemed established

b. Ex: case #1 it was decided that issues a, b, c, and d are all fact. In case #2 comes on a different claim and plaintiff here must prove issues a, x, y, and z. 

i. No claim preclusion because they are different claims

ii. Issue preclusion would mean that in case #2 issue a will not be relitigated and will be deemed establish

1. Narrows scope of trial in case #2. Only need to litigate issues x, y, z

c. Hypo: neighbor drives over lawn and you sue for damages over lawn. Neighbor argues there is an easement on the lawn. Court rules there is no easement and neighbor has to pay damages for lawn. Several years later neighbor drives over lawn and hits the dog this time instead of damaging yard

i. Claim preclusion is not in play because claims are different

ii. Issue preclusion can come into play because the issue is the same: is there an easement over the lawn?

1. Can use issue preclusion from precluding defendant on relitigating the issue of whether they have easement over the lawn

a. Only way defendant can bring this issue forward is if he proves there is a new issue

d. 6 requirements

i. Must show same issue 
1. Can be issue of fact or law

a. Issue of fact: whether someone ran stop sign

b. Issue of law: whether there is negligence 

2. Must look at the facts to see if the same issue is being argued in both cases

3. Ex: fraudulent misrepresentation on loan action. Case #1 civil action by US against the party in a civil case. The burden is preponderance of evidence burden. US may also bring out criminal proceeding against same defendant. Beyond the reasonable doubt burden of proof standard

a. We will not allow a preponderance of evidence standard to be conclusive on beyond reasonable doubt
i. Beyond reasonable doubt a lot higher standard than preponderance of evidence
b. However, if these scenarios were flipped and the criminal proceeding came first and there was beyond of reasonable doubt standard first then the court may apply preclusion on the civil case where the preponderance of evidence burden of proof is much lower

4. Procedural postures can also come into play 
a. If procedural posture is substantially different to where it would seem to be unfair, then same issue cannot be used for preclusion
i. Ex: case #1 brought in a court that had restricted discovery available (lots of restrictions) compared to case #2 where court had many more resources available, more open
b. Difference between state and federal courts is not a sufficiently different procedural posture

i. Not a way of getting a court to say they are not the same issue

ii. Must be a much more restrictive procedural setting

ii. Was actually litigated 

1. Usually means the case went to trial

2. If an issue is not raised in first preceding, then it will not be actually litigated in that preceding

3. If a party stipulates (agrees to something) they are taking it out of litigation and allowing themselves to relitigate it later

a. May be doing this because this particular proceeding is not worth putting a lot of resources in and if the issue is decided against them it can be preclusive against them later

i. If they admit to it without litigating it then they will be able to fight it in a future case if they’d like to

4. If a case is decided very early on: These are examples of issues that were not actually litigated. 

a. Failure to prosecute Rule 41

b. Failure to comply with courts order

c. Default judgment

5. Need to look for facts that parties actually argued and were in dispute in the case

a. Does not necessarily mean they went into trial but rather that they just argued/litigated it

iii. Must have been determined in case #1

1. Refer to Parks case below

iv. Must show case #1 ended in a final valid judgment

1. Same meaning as claim preclusion
v. Must show that issue was essential to judgment in case #1

1. If this issue had been decided the other way, would it effect the outcome of the case?

a. If yes, essential to the judgment

b. If no:
i. Is it because there are alternative bases for the decision? Or;
1. Look at 1st and 2nd Rst.
a. Rst. 1: when you have alternative bases for a decision on final judgment then each of these issues should be given preclusive effect

i. It will be “actually determined” and essential
b. Rst. 2: neither are binding unless there is an appeal taken and one or both are affirmed on appeal. Do not give either of these preclusive effect unless an appeal is take and the judgment with respect to that issue is affirmed on appeal
i. Concern of not enough consideration bc of the alternative bases. Concern of incentive for appeal 

ii. Ex: if you know you will lose on appeal bc you never proved damages, you will still have incentive to appeal because you need to worry about contributory negligence being preclusive

ii. Is it because it was decided at some point in the litigation where the outcome ultimately is for the other party

1. If yes, not essential to the judgment

2. Essential to the judgment concerns

a. look for factual scenarios where you have alternative bases for a decision

b. to find alternative bases ask: if this issue had been decided other way, would the outcome have been different

i. Ex: if jessie had been found not contributorily negligent would the outcome be different? No, because he had been found to not prove damages. 

3. Ruling in favor of one party on an issue (pretrial or trial) but ultimate judgment is in favor of other party

a. Hypo: first action- jessie suing railroad for loss of consortium. The jury finds in special verdict, negligence on part of railroad but no damage for jessie. Or summary judgment granted for jessie on issue of railroad negligence. But Jessie ultimately loses the case because he cannot prove damage. Railroad wins. 

i. In both scenarios, the adjudication determined railroad was negligent but Jessie ultimately lost the case anyways. 

ii. This earlier determined issue was not essential to the judgment. 

1. If it was decided other way, that railroad was not negligent, Jessie would still have lost. 

b. Action 2- Jessie is suing railroad for own damages. Jessie now wants to use issue preclusion to preclude the railroad from relitigating issue of negligence which railroad already lost.

i. Reason why issue preclusion does not apply is because it is not essential to the judgment

ii. Jessie would not be able to use preclusion against the railroad on issue of railroads negligence 

iii. Outcome for railroad because Jessie does not prove damages. This is not essential to the summary judgment issue.
vi. Same Parties? Against whom is issue preclusion used? By whom is issue preclusion asserted?
1. Issue preclusion can ONLY be used against someone who was a party to case #1

a. Required by due process

b. Exception: if you were in privity with a party (represented by a party)

i. Ex: class action cases are in privity so you will be in this exception 

ii. Ex: if I buy your property and you already litigated earlier with neighbor whether there is easement, then you are bound to that easement and early litigation even though you were not a party to that earlier action

2. Not a due process issue so courts vary on this

3. Mutuality: can only use preclusion if you are a party to case #1

4. Lately courts allow nonmutual issue preclusion

a. Being used by someone who is not a party to case #1

b. Nonmutual defensive issue preclusion: nonmutual means the person using it not a party in case #1. Defensive means they are defendant in case #2

i. Being used by someone in case #2 who is not a party in case #1 and they are the defendant in case #2

ii. Courts are usually fine with nonmutual defensive

c. Nonmutual offensive issue preclusion: plaintiff bringing forth issue preclusion but was not party in case #1.

i. Most courts reject this but some will allow as long as it is fair

1. Parklane Hosiery Co. v. Shore: court gives fairness factors to determine whether nonmutual offensive can be used. Discretionary for judge.

a. Defendant in case #2 had a full chance to litigate in case #1 

b. Defendant could foresee multiple suits

i. Ex: unfair if inconvenient forum for a small amount but future forum is a much larger amount

c. Plaintiff could not have joined case #1 easily

d. No inconsistent judgments

i. Judges do not like inconsistent judgments

e. Hypo: A owns a car but A also has a roommate. A lends car to roommate. Under tort law, A is vicariously liable for what roommate does. Roommate collides with B. Case #1: B sues roommate. Roommate wins in trial because court found B was negligent. Case #2: B sues A.

i. A cannot dismiss under claim preclusion because both cases are not by same claimant and same defendant

ii. A will argue issue preclusion because the issue of B’s negligence was decided in claim #1 

1. Case #1 ended in final valid judgment on the merits

2. Negligence was litigated and decided in case #1

3. B’s negligence was essential to the judgment, it is reason why roommate won

4. A is using issue preclusion against B who was a party to case #1

5. Issue preclusion is being used by A

a. Under traditional mutuality approach A cannot bring issue preclusion because A was not party to case #1

b. Majority view today, nonmutual defensive, will allow issue preclusion by A as long as B had a full chance to litigate in case #1

iii. Same facts as above. Case #2: A sues B. A argues their car was damaged in the wreck and from case #1 we know B is at fault and negligent.

1. First 4 requirements are met

2. Requirement 5:

a. Being used nonmutually by someone who was not part of case #1 (A). A is also the plaintiff here so this is nonmutual offensive

i. Most courts reject nonmutual offensive

ii. Nonmutual offensive is allowed as long as it is not unfair

1. B had full chance to litigate

2. B could likely see this suit come up because he knew it was A’s car

3. If A was able to enter case #1 then he should have rather than waiting

4. If there was multiple lawsuits and some B was negligent but others roommate was negligent, then it will be unfair for A to pick only the judgment that benefits him and ignore the others

f. Illinois Central Gulf Railroad v. Parks

i. Event: car (jessie and Bertha) and railroad collided

ii. Case #1: Jessie and Bertha were joined together and sued railroad. Jesse sought loss of consortium damages through negligence and Bertha sought damages to personal injuries

1. What happened in that action?

a. Judgment for Bertha 30k

b. Judgment for railroad on Jessie

iii. Case #2: Jessie sued railroad for damages to personal injuries through negligence

iv. We would expect railroad to use claim preclusion to prevent Jessie from bringing this second action on them

1. Using transaction and occurrence test it would be same claim because it arises out of the same events being what happened that day when the car and railroad collided

2. Court used state law of preclusion in Indiana. Indiana state court does not use transaction or occurrence test. Suing for injuries of person is distinct claim from loss of consortium

a. Thus, railroad could not bring claim preclusion because state of Indiana law did not allow it

v. Issue preclusion: Railroad is trying to preclude Jessie from relitigating an issue they say was already litigated and determined in early action and essential to the judgment

1. The issue was contributory negligence 

vi. Court agrees Issue of contributory negligence was actually litigated in earlier action

1. Even though it was actually litigated, judge says they cannot tell whether Jessie lost because he was contributory negligent or did not prove damages, so he is not precluded from bringing damages

a. Court cannot tell if it was “determined”

b. Cannot see what jury decided. Just know jury found for railroad on Jessie’s consortium claim 

vii. Problem for judge is he cannot tell if contributory negligence was “determined.” Only knows jury determined loss of consortium

viii. In order for it to be “determined” Judge could have asked “do you find Jessie contributory negligent?” 

1. Special verdict

a. Special verdict not always required, sometimes you can tell that an issue was “actually determined” on basis of general verdict

i. Ex: railroad here is barred of relitigating issue of its negligence because in first action they must have decided railroad was negligent because Bertha got 30k and she could have only got that if railroad was negligent thus the same issue was already litigated and determined. 
ix. How would things change if there was a bench trial and judge finds (fact finder) that judgment for the railroad on Jessie’s claim specifically states both Jessie contributorily negligent and no damage

1. Now we know Jessie is contributorily negligent

2. However, these were alternative bases and none was essential to the judgment

3. Because of that you need to look at Rst. (courts split)
g. Parklane Hosiery Co. v. Shore: Rule- A litigant who was not a party to a prior judgment may nonetheless use that judgment offensively to prevent a defendant from relitigating issues resolved in the earlier proceeding, provided that (1) the plaintiff could not easily have joined in the earlier action and (2) use of the judgment will not result in unfairness to the defendant.
i. Case #1: lawsuit by SEC against Parklane for misleading proxy statement. There was judgment for SEC who got some limited injunctive relief out of that

ii. Case #2: Stockholders sued Parklane for a misleading proxy statement. They are seeking damages and a recission of a merger

1. Stockholders want to use issue preclusion to preclude Parklane from relitigating the same issue

a. Nonmutual collateral estoppel (issue preclusion)

iii. Issue: Can issue preclusion preclude any of the issues?

iv. There is no mutuality here since stockholders were not involved in case #1

v. Court says this is an example of offensive nonmutual issue preclusion

1. Same defendant in both cases

a. Defensive nonmutual issue preclusion would be when it is same plaintiff in each case but different defendants (new defendant is trying to use issue preclusion in plaintiff from earlier lawsuit)

i. Blonder-Tongue case is fine with defensive nonmutual because they are fine with new defendant trying to stop the same plaintiff from re litigating an issue already determined 

1. Prevent plaintiff from getting second shot

vi. Court says they will not say plaintiff seeking to use nonmutual issue preclusion will not be allowed

1. Instead, they have hesitation because they might be incentivizing “wait and see” plaintiffs

a. Weary of this issue

b. Creating incentive for plaintiffs to wait out and see if other plaintiffs would win before litigating

vii. If someone is using nonmutual issue preclusion offensively:

1. Must consider whether it was easy for them to join case #1 and whether it is fair or not to hold defendant precluded here (was it anticipated?)

a. Here, cannot be worried about stockholder being “wait and see” plaintiffs since they could not have entered litigation during that time

2. Is it foreseeable for them to expect it to come up in another case (foresee future litigation)

3. Fairness

a. The offensive use of collateral estoppel may be unfair to a defendant in cases where the defendant was sued for nominal damages in the first action and did not vigorously defend, denied certain procedural advantages in the first action, or where the judgment relied upon as a basis for the estoppel is inconsistent with one or more previous judgments in the defendant’s favor.

4. Judges have discretion to decide

5. None of the aforementioned circumstances that would argue against the offensive use of collateral estoppel is present in this case. Firstly, Shore probably could not have joined the SEC’s injunctive action. Secondly, Parklane had every incentive to litigate the SEC lawsuit fully and vigorously due to the seriousness of the allegations. Thirdly, the judgment in the SEC’s action was not inconsistent with any previous decision. Finally, Parklane was not presented with any procedural disadvantages in the first action that might affect the outcome of the second action.

JOINDER
Joinder of Claims
I. Claim Joinder by Plaintiff

a. What claims can a plaintiff assert in this case?

b. Rule 18(a): plaintiff MAY assert any claims they have (permissive)

c. Additional claims: once you have a claim against a party, you can add additional claims against them

i. Ex: if I sue you for negligent driving, I can add on under rule 18 a breach of k, totally unrelated to the first claim. (need relationship of driving and k)

II. Claim Joinder by Defendant

a. Counterclaim: Rule 13(a) and (b)

i. A claim against an opposing party (against someone who has sued you) and is filed in defendant’s answer

1. Ex: defendant suing plaintiff

ii. Rule 13(a)(1): compulsory counterclaim- arises from same transaction or occurrence as the plaintiff’s claim

1. Compulsory: MUST assert in this case or else claim is waived

a. Only compulsory claim in joinder

b. Operates as preclusion

2. Ex: A sues B for breach of K, failure to deliver widgets. B can make compulsory counterclaim if they believe A breached the K by not paying
iii. Rule 13(b): permissive counterclaim- if claim does not arise from same transaction or occurrence then you MAY assert in this case or sue in a separate case

1. Ex: A sues B for breach of K, and B sues A asserting counterclaim that A caused damage when driving over B’s lawn (unrelated, permissive claim)

a. B does not have to bring this claim now but may do so under this rule

i. If A wants to bring a counterclaim to this claim by B, they will have to do it now under rule 13(a) or else they will be precluded from doing so since it is under same transaction or occurrence
b. Cross Claim 

i. Rule 13(g): Claim against a co-party that arises from same transaction or occurrence as underlying case

1. Not compulsory. MAY bring it in this case

2. Once there is a crossclaim, the party who was served the crossclaim can answer back with a counter claim (13(a) or (b))

a. Can be permissive or compulsory

ii. Rule 13(h): provision for other parties to be joined. Joining Additional Parties. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

1. If you have counterclaim or cross claim, saying you can bring someone else in here as a party to counterclaim as long as it meets rule 19 or 20

2. Ex: plaintiff joined two defendants under Rule 20 and one defendant has a claim against other defendant and they arise under same transaction or occurrence
iii. Hypo: 3-way car crash. P is a citizen of Arizona and wants to sue other two drivers, D1 is a citizen of New York and D2 is a citizen of New York. Amount in controversy over $75,000 and involves state law. This case got into federal court through diversity jurisdiction.

1. Plaintiff brought both defendants under Rule 20(a)(2) both defendants are brought since claims rose from same transaction or occurrence and raised at least one common issue

2. What claims may D2 file in this case?

a. Using rule 13(a), D2 should file a compulsory counterclaim against P (if he does not here, then D2 can never bring up the claim against P later)

i. Subject matter jurisdiction met, invokes diversity

b. Using rule 13(g), D2 may also file a crossclaim against D1. They are co-parties, and it arises out of same transaction or occurrence. (Can bring it later, not compulsory)

i. Subject Matter?

1. No federal question (car wreck) or diversity since they are both NY citizens.

2. Supplemental jurisdiction: 1367(a) will allow this claim to anchor onto the other cases here as long as they derive under common nucleus of operative fact, which they do in this case. 1367(b)’s diversity exception will not apply here since it is a defendant bringing forth the claim, not a plaintiff.

3. Since supplemental jurisdiction is met, there will be subject matter 

iv. Hypo: Plaintiff files a complaint against an automobile Dealer and an automobile Manufacturer. The complaint, which is properly before the court under diversity jurisdiction, alleges that Plaintiff was injured in an accident caused by a defect in the vehicle’s steering mechanism.

1. Manufacturer wants to assert that the vehicle was not defective when delivered to Dealer and that any defect must have been introduced by Dealer when the vehicle was being prepared for delivery to customer. What pleading, if any, should Manufacturer file?

a. To have a claim need to be asking for something for yourself. Here, manufacturer just wants to assert it is not defective so denying negligence. In pleading, just need to file and answer and deny

2. Manufacturer wants to assert that Dealer has failed to pay for several vehicles that Manufacturer delivered to Dealer (not including the vehicle at issue in the action). Can it bring a claim against Dealer in this case?

a. No, not same transaction or occurrence. Limitation to crossclaim in rule 13(g)

3. Dealer wants to assert that Plaintiff owes Dealer money for a breach of contract that has no relationship whatsoever to the vehicle or accident at issue in Plaintiff’s complaint (perhaps a repair to another vehicle owned by Plaintiff). Can Dealer do so? What pleading, if any, should it use?

a. In pleading stage, can deny and assert a permissive counterclaim in their answer under rule 13(b)

4. Dealer and Manufacturer both want to assert that there was no defect in the vehicle and that the accident was solely the result of Plaintiff’s negligence. What pleading, if any, should Dealer and Manufacturer use?

a. Answer, this is contributory negligence. Need to decide who bears the burden. If in jurisdiction that says contributory negligence is an affirmative defense then defendant has to affirmatively plead it, but if it is not then all defendant has to do is deny.
Joinder of Parties
III. Proper Parties

a. Rule 20(a): parties who MAY be joined in a case

b. Ex: 3 people get in a taxi and the taxi gets into a car accident injuring all 3 passengers. Each passenger can sue the taxi driver individually, but they also could all sue together as co-plaintiffs

i. Rule 20(a)(1): their claims must arise from same transaction or occurrence and raise at least one common question of law or fact

ii. Rule 20(a)(2): Co-defendants. Plaintiff can sue 2 defendants in one case because the claims against those 2 arise from same transaction or occurrence and raise at least one common question

1. Can plaintiff add on the taxi company as a co-defendant? Yes.
c. Hypo: imagine pulling out of driveway on way to school and sideswipe garbage truck by City of LA. You get a ride with your friend and they are swiped by a city of LA bus. Can you and your friend join your two claims for damage with respect to your vehicles against city of LA? Can they be joined under rule 20(a)(1)?

i. Seems like these plaintiffs only share a defendant so unlikely to be enough. Looks like isolated incidents by two people driving who happen to have same defendants

d. Mosley v. General Motors Corp.: Brought by 10 plaintiffs brought under rule 20 alleging rights denied by GM
i. Issue: could the plaintiffs join together under rule 20?

ii. Why would joinder be improper here under rule 20?

1. The plaintiffs were discriminated against individually with different types of sufferings and different individual decision makers discriminated

2. Only thing they have in common is the defendant

3. Thus, no series of transaction or occurrence 

iii. Why would joinder be proper here under rule 20?

1. Transaction: it is about GM as an entity and what they have been doing with respect to discrimination

a. A company-wide policy purportedly designed to discriminate against blacks in employment similarly arises out of the same series of transactions or occurrences.

i. Not a policy of discrimination, but there is a practice of discrimination

2. An issue of law or fact must be in common to plaintiffs being joined: Employment discrimination, discriminatory character of GM’s conduct

iv. Judge here made transaction or occurrence very broad so if plaintiffs wanted to bring a claim in the future they may be precluded from doing so 

1. Can lead to consequences

2. Ex: female workers in the future want to bring up maternity discrimination policy may be precluded from doing so

3. Will have to be same parties 
IV. Impleader

a. Rule 14: provides defendant and plaintiff when they are sitting as a defendant (Ex. Counterclaim) to bring party to lawsuit as long as they have secondary or derivative liability to the lawsuit
i. Where a defendant brings in another party (third party defendant)

ii. Defendant brings in third party defendant if they may be liable to defendant for plaintiff’s claim against defendant

1. Ex: A sues B and B thinks C is liable to A’s claim against B
iii. Impleader requires substantive theory of secondary or derivative liability

1. Must have this theory to bring someone in
2. “D2 will owe D1 if D1 owes P” is language that indicates there is a secondary or derivative liability
iv. Ex of substantive theories:

1. Contribution (joint and several liability)

2. Vicarious liability

3. Segregation

4. Warranty

5. Indemnity

b. Ex: Suit #1 P sues D1 and wins. Suit #2 D1 sues D2 for amount D1 owes P

i. Rule 14 allows D1 to bring D2 in this lawsuit rather than waiting to bring in a diff lawsuit

1. Ex: P sues D1 and D1 adds D2 to the claim under rule 14

c. Hypo: P sues D who is one of two joint tortfeasors who injured P. D wants to bring forth D2 since he was also liable, and the joint tortfeasors are both liable under contribution (substantive law)

i. Not a cross claim because they are not co-parties. D is bringing in D2.

ii. P can then bring a claim against D2. D2 can also bring suit against P.

d. Rule 14(a)(3): plaintiff can bring a suit against third party defendant as long as it arises from same transaction or occurrence

e. Rule 14(a)(2) Third Party Defendant

i. May assert any defense against third party plaintiffs claim

ii. Can also assert any defenses to plaintiffs claim

iii. Can sue plaintiff while in the action and can be sued by the plaintiff

iv. (D): third party can bring suit against plaintiff if it arises from same transaction or occurrence

f. Rule 14 reasonings

i. This brings efficiency in courts

ii. Avoids inconsistency in judgments

iii. Without rule 14, preclusion will not stop second lawsuit from finding a different judgment because it is different parties

g. Price v. CTB, INC.: Price, chicken farmer, hires Latco to build chicken house and chicken house has problems. Price sues CTB which is the house provider and Latco who installed it for negligence of installing chicken house and breach of K. Latco wants to bring in nail manufacturer (ITW) because they say the house was defective because of the defective nails

i. Latco could have made argument ITW was responsible, even without ITW being in the case and if they can show that it would be a valid defense

1. Latco wants ITW now because they do not want this issue to come on later on and bringing them now will bring forth preclusion so it cannot be litigated later

ii. Issue: is it proper for Latco to bring in ITW under rule 14?

iii. Holding: Need to find substantive theory to bring ITW in this case. Matter of substantive law.
1. If it was a “him not me” argument then it will not be sufficient under rule 14. Need to find theory of secondary or derivative liability
a. This is not a substantive theory such that they would have a rule 14 claim

iv. Looks at Alabama law and finds the substantive law of the theory of indemnity

1. Alabama law says a third party has impliedly agreed to indemnify a seller when the seller is without fault

v. For rule 14 to be used, Latco and ITW had to have indemnity in their contract, which they did, this is how contract formed

vi. Can ITW bring in steel company under rule 14 for defective steel?

1. Yes, only if there is a secondary or derivative liability (need to find underlying substantive law)

h. Joinder and personal jurisdiction

i. Rule 4(K)(1)(B): allows defendants to bring third parties in under rule 14 even if they lie within 100 miles outside state border

1. Even if they have no contact within the forum state, jurisdiction will lie under this rule

i. Joinder and subject matter jurisdiction

i. Ex: plaintiff sues defendant and defendant brings in D2 under rule 14. Plaintiff from CA, Defendant Nevada, and D2 is CA/Nevada. These are all state claims and amount of controversy is over 75k

1. There is diversity over plaintiff and defendant but not over defendant and D2

ii. Will need to bring in supplemental jurisdiction and look at 1367(b) since this is solely brought on diversity

1. This is by a defending party, not plaintiff so there is supplemental

iii. Plaintiff can also bring a claim under rule 14(a)(3) joinder to D2 as long as it is under same transaction or occurrence 

1. Supplemental? Need to look at 1367(b) again

a. No. Language says “by plaintiffs” and this is a claim by a plaintiff against person made in lawsuit by rule 14 so this will not work under supplemental

V. Necessary and Indispensable Parties

a. Case has been filed and is pending but in structuring the case, the plaintiff left someone out. Sometimes a court will force the nonparty member into the case if they are necessary (required).

i. Ex: plaintiff has chosen to sue D1 and D1 says cannot go forward in suit unless D2 is involved or if plaintiff 2 is involved

b. Rule 19

i. Is nonparty required for the suit?

1. It will be yes if either of the tests in Rule 19(a)(1) are met:

a. (A) Without nonparty, court cannot accord complete relief among the parties (efficiency)

i. Cannot give what plaintiff wants because someone else has interest in what plaintiff wants such that it wont give full relief

b. (B)(i) Nonparty’s interest may be harmed if she is not joined (focus on nonparty themselves)

c. (B)(ii) Nonparty’s interest may subject defendant to multiple or inconsistent obligations (focus on defendant)

i. Must bring in other defendant if plaintiff cannot get what they want from the other defendant

ii. Inconsistent obligation: I must give this pen to A and B

2. Joint tortfeasors are not necessary to be joined in Rule 19

a. Temple v. Synthes Corp.: Temple sued Synthes, a manufacturer for a screw and plate device, after it was put in temple during surgery. Temple sued for saying it was a defective designed. Temple separately filed doctor for the negligent surgery. Two lawsuits

i. Case #1: Plaintiff suing Synthes for design defect 

ii. Case #2: plaintiff suing Dr. and Hospital for negligence 

iii. District court holding: this is not efficient and should be in one suit together

iv. Synthes argument: plaintiff must sue Dr. and Hospital in this case along with Synthes under rule 19

v. SCOTUS holding: no, do not need to do this. Plaintiff can do as he pleases regardless of efficiency

1. Rule 19 does not force plaintiffs to join defendants together in tortfeasor cases
3. Examples of when Rule 19 is necessary

a. Ex: A owns 1000 shares of stock in xyz corp. B claims that they paid for the stock jointly with A. B sues xyz corp. and asks for order cancelling A’s stock and reissuing it in joint name A and B. A is a nonparty here, are they necessary?

i. (a): yes, if A is not joined, court cannot obtain complete relief and thus A may sue later on

ii. (b)(1): yes, A has interest so they will be harmed if they are not in it because their stock may get cancelled

iii. (b)(2): yes, if A is not brought in then xyz corp. may be subject to multiple and inconsistent obligations and separate suits.

b. Larry is the income beneficiary of a spendthrift trust (which limits the amount of trust funds that a beneficiary can spend), and his children have the remainder interest (whatever remains when Larry dies). The trustee has power to appoint the trust to Larry at any time—allowing him to spend whatever he wants. Larry, a California resident, sues the trustee, an Illinois resident, seeking a declaration that the trustee abused his power by not appointing the trust to him. Any problems?

i. Children are going to be effected. Their right in trust will be effective if court makes a finding with respect to Larry

c. Cases involving an obligation on which more than one person is benefitted or burdened by the obligation but not all joint obligees or joint obligors are parties.

d. Cases involving interests in real or personal property in which a person claiming an interest (for example, a joint owner, lessee, or mortgagee) is not included as a party.

i. A enters a K to purchase property from B and C together who are joint owners and then sue B to rescind sale since they did not provide information necessary. A will have to sue C with B because this was joint ownership

e. Cases involving representative parties in which either the representative or the party being represented is not included.

f. Cases involving claims to a limited fund or pool of assets, such that a potential claimant not a party will find the fund depleted by the time her case is heard.

4. Is joinder of nonparty feasible?

a. Personal Jurisdiction

b. Subject Matter Jurisdiction (diversity jurisdiction exists)

i. If there is personal jurisdiction and subject matter still exist, then joinder is feasible

5. Is joinder of nonparty not feasible? Rule 19(b)

a. If not feasible, court may proceed without nonparty or dismiss the entire case

VI. Intervention: Rule 24

i. Nonparty who wants to be in the case, can bring themselves into the case under Rule 24

ii. Nonparty’s application to intervene must be timely

iii. Nonparty decides whether they want to come in as a plaintiff or defendant

b. Rule 24(a)(2): intervention of right- nonparty has a right to intervene if nonparty’s interest may be harmed if they are not joined. Mandatory right

c. Rule 24(b)(1): permissive intervention- nonparty must show their claim or defense in the pending claim have at least one common question

i. Up to courts discretion whether to let nonparty in

ii. Court may permit anyone to intervene who has a claim or defense that shares with the main action a common issue of law or fact

d. NATURAL RESOURCES DEFENSE COUNCIL v. UNITED STATES NUCLEAR REGULATORY COMMISSION

i. Whether they have right to intervene and what is practical interest being impaired. Why is court saying they are not adequately represented such that case can’t go ahead without them?

ii. Case involved blocking state license in New Mexico for operating uranium mills. Other uranium mill operators in the state who were not getting sued initially sought to intervene because this blockage would later effect them

iii. Rule 24(a)(2): nonparties may intervene in a lawsuit as a matter of right if (1) they have an interest in the subject matter of the litigation, (2) adjudication of the matter could “as a practical matter impair or impede their ability to protect that interest,” and (3) the interest is not adequately represented by existing parties. 

1. (1): Nonparties must have a “significantly protectable interest,” that could be impaired by the outcome of the case.

2. (2): Next, adjudication must “as a practical matter” impair the nonparty’s ability to protect that interest. Impairment may result even if the decision would not have res judicata effect; stare decisis could be enough.

3. (3): Last, intervention should be granted unless existing parties represent the interest. The party seeking intervention must show that the representation is inadequate, but the burden is slight and may be satisfied if the existing parties’ interests are “similar to, but not identical with” the nonparties’ interest. 

iv. Court held parties intervening met all these rules

VII. Interpleader: Rule 22/Fed Statute

a. Ex: A has interest in pen but B and C want it and A knows they cannot give it to only one of them otherwise they’d get sued. Interpleader allows A to put pen in court so everyone who has an interest in it, has to come to A to litigate who has ownership interest in pen so A can properly give the pen to someone without being sued multiple times

VIII. Class Action

a. Rule 23

b. Where a representative sues on behalf of a group

i. Usually a plaintiff class

c. Rule 23(a): prerequisites- in every class action MUST show the following 4 things:

i. Too numerous for practicable joinder (too many people to join)

ii. There is some question in common to all the class members

1. Walmart case: no commonality among class of 1.5 million plaintiffs who alleged sex discrimination because they were discriminated against in different acts of discrimination. No single course of discrimination that effected all of them. Need to focus on a common answer that can decide everything for each class member at once.

iii. Representatives claim must be typical of those of the class member’s

iv. Representative will adequately represent interest of the class

d. Rule 23(b): types of class- 3 types of class actions. Only have to meet one of them

i. (b)(1): mandatory class action

ii. (b)(2): mandatory class action

iii. (b)(3): damages class action usually sued for money damages. 

1. Must show common questions predominate over individual questions 

2. Class action is superior way to resolve the dispute. Best and most efficient option

3. Ex: Mass tort. Bus flying off the road and 80 people injured. There will be individual questions to damages to the people but the predominant question is whether driver was negligent

4. Most common

e. Case is not a class action until court certifies it as such

i. Representative will make motion for class action and it will only be a class action when court certifies it

ii. Judge must appoint class counsel

f. Notice of pendency: all members of class must know about the suit.

i. In (b)(3) class, court must give individual notice to all members reasonably identifiable

1. Only required in (b)(3)

ii. Rule 23(c): must tell members they can opt out of class and if they don’t they are bound by the class action

g. Who is bound by class judgment?

i. All members except those who opt out of a (b)(3) class

1. There is no right to opt out of (b)(1) or (b)(2)

h. Rule 23(e): Settlement or dismissal of a certified class must be approved by the court

i. Subject matter jurisdiction

i. Federal question: class can bring a suit arising under federal law

ii. Diversity: 

1. For citizenship, look only at representative not class members

2. For amount in controversy, look at whether representative’s claim exceeds $75,000

Class Actions
I. Hypo: females at universities believe they prefer men and men sports over women sports in violation of federal law (title 9) which provides equality in sports. Why might a class action be useful for female athletes?

a. Why have a class action?

i. To represent people as a whole more broadly 

ii. Societal implications at stake so due process by including many people over

iii. Can change the story and relief to obtain (injunctive relief)

b. What is scope of class?

i. Broad scope: all female athletes

ii. Narrower scope: only female water polo athletes

c. Typicality?

i. More unique named plaintiffs are, the less typical they will be so want to name broader plaintiffs

ii. People’s rights 

d. Commonality?

i. Whether the practices are illegal under title 9

e. Type of class action? (Rule 23(b))

i. This would fit under 23(b)(2), as the injunctive relief would respect to class as a whole

II. Rule 23(a): plaintiff class actions more likely due to jurisdictional problems

a. (1): scope of class will usually determine numerosity. No specific number but usually over 100 people is enough

b. (2) common to entire class.

c. (3): typicality. Want representatives who have claims that are typical to those in the class

i. The more unique our named plaintiffs are, the less typical they will be in the class. Every added named plaintiff makes it more complex so do not want too many but want enough to show court you chose typical people whose rights will be litigated in the case
ii. Due process. This is not just about efficiency but people’s rights are at stake here and want to have named plaintiffs that properly represent them

d. (4) Adequacy of representation. Do not want named representatives to be biased and want class council to have experience and knowledge.

III. Rule 23(b): Must also certify class within one of categories in (b)

a. (1) inconsistent obligations. Very narrow, similar to rule 19. Notice not required.

i. Ex: pen example with interpleader. Bankruptcy context. Only have so much money to give to folks who have damages. Use class action to bring them all together to get the fund from common defendant where there is only a limited amount
b. (2) injunctive relief respects class as a whole. Notice is not required (it may be required under due process.) Court does have power to direct notice but not required.

i. Hard to opt out of an injunctive relief compared to damage relief

1. Because of this, notice will not be required

ii. No notice makes cost cheaper to bring forth litigation

c. (3) mass tort claims. Question of law or fact common to class members predominate over individual questions and class action is superior to other methods

i. Notice is required, but not actual notice so many people will not be actually notified but they will be able to opt out

ii. Ex: if suing defendant entity and their counterclaim is some class action members failed to pay a lease, then court will deny certification of class actions because the counterclaim turned it individual since some paid and some did not

IV. Subject Matter Jurisdiction

a. Look to only of citizenship of named representatives in the plaintiff class for citizenship component of diversity jurisdiction

i. Each member of class must satisfy amount of controversy requirement

b. Class action fairness act: granted original jurisdiction in federal courts in class actions in which any member of class of plaintiffs posses requisite diversity with respect to any defendant and if aggregate of all claims of class members reaches 5 million dollars in amount of controversy 

i. Makes class actions easier to remove to federal court

ii. State judges were more favorable to class action so this makes it easier to remove to federal court where federal judges are less favorable to class actions

V. Asbestos Case:

a. Multi district litigation system sent case to certain district before certain judge and at that time they were talking about settlement. Came into court seeking class certification

i. Asking for settlement and class certification at same time

b. Defendant in these cases is purchasing relief. Trying to get as many people in the class with least amount possible

c. Judiciary here was trying to solve very practical problem because legislature was not responding to widespread harm that was occurring

i. Courts intersection with government

d. Judge was active in litigation so there was no due process for plaintiffs
