
Personal Jurisdiction
A. Statutory Authority
a. A court must have both constitutional and statutory authority to exercise jurisdiction over a defendant. 
b. Rule 4K provides general federal statutory authority, stating that federal courts have personal jurisdiction over any defendant over whom the state court has personal jurisdiction. 
i. Here, X’s long-arm statute authorizes personal jurisdiction to the full extent the Constitution allows, so constitutional personal jurisdiction must be established. 
c. Exceptions
i. 4K1B: A federal court can reach 100mi beyond its state’s border if Defendant is joined under Rule 14 or 19
ii. 4K1C: Federal statutes authorizing nationwide personal jurisdiction
iii. 4K2: Defendant is foreign. If claim is based on federal law, and no state court has general jurisdiction  
B. [CONSENT] Did the Defendant consent to jurisdiction in the forum state?
C. [MINIMUM CONTACTS] Due process requires that a Defendant have certain “minimum contacts with the forum state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.” (Int'l Shoe)
a. What are the contacts?
D. [GENERAL JURISDICTION] Are Defendant’s contacts so “continuous and systematic” as to render the Defendant essentially at home in the forum state? (Goodyear)
a. Domiciled, state of incorporation, PPB, substantial contacts (Goodyear; Daimler)
If no General Jurisdiction, a court must have specific jurisdiction for a claim to be brought. An analysis first looks at the quality and nature of Defendants contacts…
[SPECIFIC JURISDICTION]
E. [PURPOSEFUL AVAILMENT] Has Defendant purposefully availed itself of the privilege of conducting activities within the state?
a. [INTENT] Did Defendant intend to enter into the forum state, or are Defendant’s contacts with the forum state the result of unilateral action from the Plaintiff?
i. McGee: mailed insurance into the state, intended to do business 
ii. Hanson: customer moved to state, no direct intention to do business there
b. [SUBSTANTIAL / FORESEEABLE] Are Defendant’s contacts with the state substantial enough that it would be foreseeable that it would be sued in that state?
c. [STREAM OF COMMERCE] Is there movement of goods from a manufacturer through a distributor to the consumer?
i. Kennedy: Must be substantial and deliberately target the forum state; not enough that it is foreseeable that the product would end up there
1. Designing product for the state, marketing the product to the state, advertising in the specific state
ii. Ginsburg: Could Defendant foresee that its product would be sold in the forum state?
iii. Breyer: Does the movement of goods establish sufficient minimum contacts as to render jurisdiction constitutional?
F. [RELATEDNESS] Is the claim sufficiently related to Defendant’s contacts?
a. Does the suit “arise out of or relate to” Defendant’s contacts with the forum state? (BMS)
i. Advertising; selling product in state; injury occurring in the state; causal link
G. [REASONABLENESS] Would assertion of jurisdiction over the Defendant by the forum state be reasonable?
a. 5 factors (WWV)
i. [BURDEN / INCONVENIENCE] How hard would it be for Defendant to appear in court?
ii. [PLAINTIFF’S INTEREST] Does Plaintiff have an interest in proceeding in this particular forum?
1. Cost, efficiency, residency
iii. [FORUM STATE’S INTEREST] Does forum state have an interest in adjudicating the dispute
1. Is Plaintiff a citizen? Interest in enforcing its laws
iv. [INTERSTATE JUDICIAL SYSTEM]’s interest in obtaining the most efficient resolution 
1. Is litigation in the state convenient?
2. Location of evidence, witnesses
v. [SHARED INTEREST] of several states in furthering fundamental substantive social policies
1. Only relevant for foreign Defendants 
Subject Matter Jurisdiction

Can the federal court hear this type of claim?

[INDEPENDENT JURISDICTION]
A. [FEDERAL QUESTION JURISDICTION] Does the claim arise under the US Constitution or the laws of the United States? (§1331)
a. [WELL-PLEADED] Does Plaintiff allege that Defendant directly violated the US Constitution / laws? (Mottley)
i. Think: What law is Plaintiff relying on / will give him relief?

b. [SMITH CARVEOUT] If it is a state law claim, is there a federal issue that MUST be resolved in order to resolve the claim?
B. [DIVERSITY JURISDICTION] 
a. [$75K] Does the amount in controversy exceed $75K? (§1332(a))
i. [LEGAL CERTAINTY] Courts generally take the pleading on its face, but can reject if it is “legally” certain the claim is >$75K.
1. [AGGREGATION]
2. P sues D on multiple claims → aggregate 
3. 2 Ps sue a D on their own individual claims → no aggregate
b. (1) Between citizens of different states OR (2) citizen of a state and a foreign country (§1332(a))
i. [INDIVIDUAL] → determined by domicile
1. Physical presence AND
2. State of mind (intent to remain indefinitely) 
a. Voter registration, length of time, activities, possessions
ii. [CORPORATION] → determined by place of incorporation AND principal place of business  (§1332(c))
1. PPB Test → Where the corp’s high-level officers direct, control, and coordinate business activities (“nerve center”) (Hertz)
a. HQ, partnerships (treated as individuals)
[SUPPLEMENTAL JURISDICTION]
Provides jurisdiction over state law claims that a federal court would not have jurisdiction over otherwise. 
A. [INDEPENDENT?] Is there independent jurisdiction? (otherwise, doesn't matter)
B. [ANCHOR] What is the anchor claim? 
C. [RELATED] Is the claim so related to the anchor claim that they form part of the same case or controversy? (§1367(a))
a.  Does the claim “derive from a common nucleus of operative fact” as the anchor claim? (Ameriquest)
b. [ANCHOR DIVERSITY?] Was the anchor claim founded solely on §1332 diversity of citizenship? (§1367(b))
c. If YES → Is the claim made against parties under the §1367(b) rules?
d. If NO…
D. [DECLINE?] Are there other reasons the court may decline supplemental jurisdiction? (§1367(c))
a. Does the claim raise a novel or complex state law issue?
b. Is the state matter more important?
c. Did the district court dismiss all the (federal) claims? 
d. Are there any other “compelling” reasons? 
Notice
Was proper notice given?\
A. [CONSTITUTIONAL] Is notice “reasonably calculated” to give notice of the suit and afford Defendant an opportunity to be heard? (Mullane)
a. Defendant known? ( Generally personal service required

b. Publication notice, mail
B. [RULE 4] Regulates notice in federal courts

a. Mail Waiver of Service to Defendant; if he returns, he waives formal service 
Venue
All about placing cases in federal district courts and application of §1391.
A. [§1391(b)(1)] If all Defendants are residents of the state, claim can be brought in any judicial district where any Defendant resides.
a. Individual → Domicile  → Residency  §1391(c)(1)
b. Corporation  §1391(c)(2)
i. If Defendant → district w/ sufficient contacts to establish personal jurisdiction
ii. If Plaintiff → PPB
iii. If Multiple Districts in the state → any district which would have personal jurisdiction if it were a state OR if not, most significant contacts  §1391(d)
B. [§1391(b)(2)] Judicial district where substantial part of the events giving rise to the claim occurred.
C. [§1391(b)(3)] If there is NO OTHER DISTRICT, claim can be brought in any district where Defendant is subject to personal jurisdiction 
Transfer / FNC
This refers to transfer from one federal court to another. 
A. [§1404] Venue / jurisdiction is proper in this court, but the court is transferring for convenience purposes.
B. [§1406] Venue is improper or court does NOT have jurisdiction (something went wrong)
C. [FORUM NON CONVENIENS] CL doctrine that deals with a FOREIGN forum only 
a. If there is another potential forum which is in another country, a court may dismiss for forum non conveniens 
b. Courts consider factors to make an FNC determination
i. Private 
1. Ease of access to evidence
2. Availability of process to compel witnesses
3. Cost of obtaining witnesses
4. Viewing relevant premises
5. Practical problems of trying a case 
ii. Public
1. Administrative difficulties flowing from court congestion
2. Local interest in deciding the case at home
3. Interest of trying a diversity case 
4. Avoidance of problems with conflict of laws, applying foreign law
5. Unfairness of burdening citizens in an unrelated forum with jury duty 
Removal
Occurs when a Defendant removes from state court (that has jurisdiction) to federal court.
A. [§1441] Federal court MUST have original jurisdiction 
B. [§1441(b)(2)] If original jurisdiction is based solely on diversity jurisdiction, is one of the parties a citizen of the state in which the district court sits? 
C. Do other rules bar removal?
a. Is the claim a type of claim that is not removable? (§1445)
b. Was the issue already remanded by the district court to the state court? [§1447(d)]
ERIE DOCTRINE

1. Is Erie applicable? ( When a federal court is adjudicating a state law claim 
a. Court has diversity jurisdiction (most likely) 
b. Court has supplemental jurisdiction 
c. Smith: State law gives Plaintiff the right to sue, but an important issue of federal law must be decided in the case
2. What are the 2 practices in conflict?

a. If the practice is clearly substantive ( apply State law (example: choice of law)
b. If the practice is clearly procedural ( apply the Federal law

c. If unclear ( continue analysis

i. Common fact patterns:

1. Statute of limitations

2. Notice

3. Judge vs jury determination

3. Is the practice arguably procedural but “bound up in state law created rights or obligations?” (integral)
a. “Part of a larger substantive law scheme”

i. Example: Think about the FTCA if it were on a state level. That requires that there’s a bench trial only, while federal practice is jury trial. Bound up in the substantive FTCA scheme, so would apply the state FTCA practice 

b. If yes ( apply the State law procedural rule

c. If no ( continue below
4. Even if it is not bound up in state rights/obligations, is the state practice outcome determinative?

a. If yes ( apply the State law

b. If no ( apply the Federal law

c. EXCEPTION: Is there a countervailing federal interest (ex 7th amendment right to jury trial) 

PLEADING
· Rule 7
· Complaint
· Answer to the complaint
· Answer to a counterclaim
· Answer to a crossclaim
· 3rd party complaint
· Reply to an answer
· Pleading ( Gives notice to the opposing party about the nature of the claim and the claim itself (avoids surprise) 
A. THE COMPLAINT

a. Rule 8 (General Rules of Pleading) 
A pleading must contain…
i. [Jurisdiction] Short and plain statement that court has jurisdiction 
ii. [Facts/body of law] Relate a set of facts that show pleader is entitled to relief under a body of law 
1. Twombly: the facts presented must show the allegation was plausible
2. Iqbal: remove “conclusory” statements, decide whether the non-conclusory allegations are plausible (not just conceivable) 
iii. [Relief/Damages] Demand for relief sought, including alternative/different types of relief 
B. ETHICAL OBLIGATIONS

a. Rule 11 (All about filing things with the court and ethical lawyering)
All pleadings must be…
i. Signed by an attorney
ii. With signer’s address, email, phone
R11(b) – basically, when a lawyer signs something, it confirms he “did his work” (only pursuing claims with merit, and discouraging harassment litigation)
R11(c) – party has to serve the motion on the other party before going to the court for sanction

Example: A is injured by B and sues B after B’s car swerves off the road.

· A’s complaint alleges B has not had his car serviced for 2 years. B knows this is true, but that it is impossible to prove ( B must admit it
· A’s complaint alleges A was running north. B does not doubt this is true but did not actually see A running. ( B states he does not have enough information (R8b5)
C. ALLOCATING ELEMENTS
Which party bears the burden of pleading each of the issues/elements, produce evidence, and burden of persuasion 
a. Which party is responsible?

i. Sometimes by statute

ii. Procedural rules (R8(c))

iii. Case law

iv. Legislative intent

v. Policy reasons

vi. Usual practice 

b. Why does it matter?

i. Ethical obligations

ii. Who has the burden of production/persuasion?

1. Example: If a D doesn’t raise an affirmative defense in his answer, he may waive it

D. RESPONDING TO THE COMPLAINT

a. Default – D does nothing, fails to respond
i. Rule 55
b. Pre-answer motion (Rule 12)
i. R12(b) – Motion to dismiss for…
1. Lack of SMJ

2. Lack of PJX

3. Improper venue

4. Insufficient process

5. Insufficient service

6. Failure to state a claim upon which relief can be granted (can be brought at any time)
a. “Even if the allegations are true, the law provides no relief” 
b. Twiqbal  – a R12(b)(6) motion only looks at face of complaint, no evidence
i. Court ignores conclusions of law, looks only at allegations of fact
1. If there are conclusions, ignore it
ii. Facts alleged must support a plausible claim (not just a possible claim) based on judge’s own experience and common sense 
7. Failure to join a party under Rule 19

ii. R12(f) – Motion to Strike

1. Motion to dismiss for a single claim/allegation 

iii. R12(g) - if D brings a pre-answer motion, he must bring all the bases in that motion

iv. R12(h) – if D fails to bring a defense in R12(b)2-5 in his pre-answer motion/answer, he waives it
1. Example: A sues B. B moves to dismiss for failure to state a claim upon which relief can be granted. Motion is denied. Can B now move to dismiss for improper venue?

a. No: must raise all defenses/objections available in one motion 
2. Example: A sues B. B answers. Can B later bring a motion for improper venue?

a. No: D failed to make it by pre-answer motion, so the defense is waived
c. Answer
i. Rule 8 – in responding, a party must…
1. State a defense to each claim asserted
2. Admit or deny the allegations asserted 

E. AMENDMENTS
Where a party changes pleading in light of revealed facts 
a. Rule 15
i. Before trial – party can amend pleading once within
1. 21 days after serving it, or
2. 21 days after D files a motion / answer
a. Example: P files complaint, D answers ( P can amend within 21 days
b. Example: P files complaint, D files R12b6 motion ( P can amend within 21 days
ii. After 21 days, party may amend only with…
1. Courts approval (“leave of court, when justice so requires”)
a. Bad faith by moving party
b. Undue prejudice against the nonmoving party 
Example: (Aquaslide) P sues D waterslide manufacturer for product defect. D admits they were the manufacturer after insurance adjusters verify so. After SOL passes, D finds out they were actually not the manufacturer, and moves to amend. Court grants leave, because D did not act in bad faith, and P would be suing the wrong party)
2. Opposition’s approval 
iii. What happens when someone wants to add a claim (as the amendment) on which the statute of limitations has run? 
1. R15(c): when the amendment relates back to the date of the original pleading, then it will be treated as if it was filed on that date 
a. Key: if it arose out of the conduct, transaction, or occurrence set out in the original pleading
b. THINK, is D on notice about what the suit is about?
c. Example: P sues a doctor for lack of informed consent. D files a motion, and P moves to amend her complaint alleging negligent performance of surgery. However, the SOL period has run.
i. Does the amendment arise out of the conduct, transaction, or occurrence of the original pleading? ( NO, the original pleading alleged informed consent, and amendment alleged negligence. Completely different set of facts, so does not arise out of original pleading, and thus amendment is denied. 
DISCOVERY

· Purposes
· Preserve evidence

· Understand the issues (beyond the pleading)

· Gather information about case and strength of opposition

A. SCOPE & LIMITS: RELEVANCE, PRIVILEGE & WORK PRODUCT
a. [Scope] Is the information discoverable?  Rule 26(b)(1)
i. Information does NOT need to be admissible 
ii. Party may obtain any relevant, nonprivileged matter relevant to a party’s claim/defense, proportional to the needs of the case
1. Relevant: information must tend to prove/disprove something in the PLEADING
a. Example: (Diocese anger case) P sued diocese for injuries stemming from sexual harassment by one of the sisters. P (in discovery) sought to compel sister to testify about prior treatment for anger management, and Diocese to overturn any records about anger. Is the information discoverable? 
i. Held, no. Info about anger management was not relevant to sexual harassment claims. (P could have amended the complaint to include anger management, so the info would be relevant)
2. Nonprivileged: information may be relevant but some is privileged to protect communication between individuals (attorney/client; doctor/patient)
a. Example: Counsel asks, “what did you tell your lawyer about that night?” ( privileged 
b. Example: Counsel asks “what did you do that night?” ( maybe not privileged 
3. Proportional: consider the needs of the case (not really covered)
4. Work Product / Trial Preparation Materials: [R26b3] documents/materials prepared in anticipation of litigation are generally NOT discoverable. 
Exception: May be discoverable when…
a. Relevant & nonprivileged 
b. Party shows it has a substantial need for the materials and cannot obtain them otherwise 
Example: (Hickman) In anticipation of litigation, D’s lawyer took interviews/notes of sailors on a ship that sunk. P filed interrogatories asking for statements from crew members. 

( Held, the info was not privileged, and it was relevant. However, it was not discoverable because it was “work product,” and P could have obtained interviews, to discovery was not justified
B. REQUIRED DISCLOSURES
a. Rule 26(a) – information that must be disclosed without the other side requesting it
i. [Initial Disclosures] R26a1 ( info a disclosing party may use to support its claims/defenses
1. Names/locations of people with discoverable info
2. Descriptions/locations of documents
3. Calculations of damages, insurance agreements 
4. Actions exempt from initial disclosures 
Example: In wrongful retaliatory firing suit, P’s lawyer obtains: names of fellow employees that may have been fired for similar reasons, copies of employment reviews P’s version of a convo with a supervisor that contradicts his claim. What must be disclosed in initial disclosures?

--Names of employees – witness that may be used to support claim


--Employment review – documents that may be used to support claim

--Version of convo – don’t need to turn over in initial disclosures because he wont use it to support his claim 
ii. [Expert Witnesses] R26a2( any witnesses party may use
iii. [Pre-Trial Disclosures] R26a3 ( witnesses, depositions, identification of documents 
b. What if a party fails to disclosure something that was a required disclosure? 
i. May be barred from using it under Rule 37 ( a party that fails to provide info is not allowed to use it unless justified or harmless
C. DEVICES
a. Requests for Production (Rule 34 and 35)
i. Documents, tangible things (ex contracts, wills, emails)

ii. Requests can generally be broad
1. Example: “All documents in the custody that relate to X” 
b. Interrogatories (Rule 33)
i. Request for categories of info that can guide further document requests

1. Example: interrogatory to learn the names/addresses of all those involved in the firing (info that might not be contained in documents/tangible things) 
ii. 25 question limit, no follow up questions

iii. Can only be used on parties (not nonparties to the suit) 
c. Depositions (Rule 30, 27-32)
i. Lawyers ask questions, witnesses must answer under oath (exception, privileged info) 

ii. Limit of 10
d. Requests for Admissions (Rule 36)
i. Takes issues out of controversy (eliminates disputes)

1. Party must admit, deny, or explain why they cant admit/deny 

ii. Example: “was D incorporated in Georgia” 
e. Physical / Mental Exams (Rule 35)
i. Usually, person’s health must be at issue 
f. Enforcement / Sanctions (Rule 36, 26)
i. Party must make good faith effort to resolve issue ( if no resolution, court can compel

ii. Sanctions are available for failure to turn over information 
RESOLUTION WITHOUT TRIAL / TRIAL

A. DEFAULT

a. Rule 55
b. Courts don’t like default judgments; discomfort with adjudicating without all parties involved 
c. Where D doesn’t engage in the suit…
i. P makes sure the clerk records the default
ii. P can then apply for a default judgment (by clerk or court) 
d. Overturning 
i. Court has discretion to set aside judgment for good cause (Rule 60(b))
ii. D must show good cause for failing to respond (does not have to provide a meritorious defense) 
B. DISMISSAL

a. INVOLUNTARY DISMISSAL

i. Rule 41(b): if P fails to prosecute (move the case forward after filing), or comply with rules/court order ( D can move to dismiss, P can no longer pursue that action  
1. P files suit and does nothing further
2. P fails to appear at a deposition
ii. Heavily discretionary (by the judge) 
b. VOLUNTARY DISMISSAL 

i. Rule 41(a): P can dismiss at any time if parties agree 
1. Why? Potentially to give P more time 
2. P can move to dismiss one time; if P moves to dismiss a second time, it operates as a dismissal with prejudice (P cannot refile) 
C. SUMMARY JUDGMENT

a. Can come at any state in a lawsuit ( usually at end of discovery, before trial
b. Rule 56
i. Court shall grant SJ if moving party shows there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law 
1. Something that matters to the substantive law 
ii. Basically: SJ should be granted if no reasonable jury could find for the nonmovant 
c. Courts decide based on pleadings, affidavits, depositions, relevant docs (no witnesses or jury) 
d. [ANALYSIS] 
Most common: D moves for SJ, P bears burden of persuasion to prove his claim  
i. Judge asks: Did D meet his “burden?”
1. D points to a lack of evidence that suggests that no reasonable jury would find in P’s favor, or
2. D produces new evidence that suggests that no reasonable jury would find in P’s favor
If D does either of these, he has cleared his burden
If D does not, move to next stage (ie trial) 
ii. P then responds with his own evidence (must be admissible info at trial)

1. Judge must draw all reasonable inferences in favor of nonmoving party 
2. Judge considers the evidence in isolation – doesn’t weigh against D’s evidence
3. Judge assumes the evidence is valid – no credibility judgments 

4. Specific evidence > General evidence 

iii. Judge determines whether there are no genuine disputes of material fact ( if NO, MSJ is granted for moving party (D) as a matter of law 
e. Celotex: P sues D Celotex for the death of her husband caused by D’s chemicals. D moved for SJ, pointing out that P did not provide evidence that D was the cause of death. P had burden of proving D was cause of death, could not provide evidence. Held, MSJ granted for D.
i. Takeaway: if nonmoving party bears burden, moving party can either (1) point to evidence or (2) point to lack of evidence

f. Tolan: P sued D alleging D had exercised excessive force in violation of 4th amendment after shooting P, D asserts qualified immunity. D moves for SJ. D provides evidence suggesting a reasonable officer would have acted the same. P provides evidence that contradicts. Judge must draw all reasonable inferences in favor of nonmoving party (P), which was contradictory evidence that showed a genuine dispute of reasonable fact, and thus SJ was improper.
i. Takeaway: Judge must draw all reasonable inferences in favor of nonmoving party 

g. Bias: P brought suit against D agency for failing to obtain a life insurance policy for her deceased son. D moves for SJ, claiming no damages because the son couldn’t have obtained a policy at all (son was a regular cocaine user, and no insurer would provide a policy). D says there is no issue of material fact about whether he was a drug user, pointing to evidence. P (has burden) provides general evidence; however, the evidence does not contradict the specific evidence provided by D. 
i. Takeaway: specific evidence is taken over general evidence 
D. JUDGES & JURIES

a. Judge Recusal 
i. Where judge served as a lawyer in the matter in controversy
ii. Where he served in govt employment and expressed an opinion on the matter
iii. Judge / his family have a financial interest in the matter 
b. Jury Trials 
i. When does a jury decide (federal cases)
1. At least one party asks for a jury
2. It is a case of the type where parties are entitled to a jury
a. 7th Amendment Historical test – Would the claim be within the jurisdiction of common law courts in 1791?
i. If yes ( right to jury trial
ii. If no, claim would be brought in court of equity ( no right to jury trial 
E. JUDGMENT AS A MATTER OF LAW

a. Rule 50(a) – Directed Verdict (JMOL)
i. BEFORE a case is submitted to a jury, after P has presented his evidence, D can move from JMOL…
1. Judge considers evidence (in light most favorable to nonmovant), and if he finds no reasonable jury would have legally sufficient evidence to find for P on an issue, the judge may:
a. Resolve the issue against the party, and
b. Grant a motion for JMOL against that party 
ii. If motion is denied, D presents his evidence. P can then move for JMOL
Example: At trial, P goes first. After he presents evidence, D can file 50(a) motion, claiming no reasonable jury could find for P in light of P’s evidence. If it denied, D presents all his evidence, and P can then file a 50(a) motion
F. JUDGMENT NOTWITHSTANDING A VERDICT

a. Rule 50(b) – JNOV
i. AFTER case is submitted and jury issued a verdict, a party can file a R50(b) motion ( Asks judge to ignore the jury verdict and rule in his favor 
1. Party must have previously filed a R50(a) motion for JMOL (which was denied) 
2. Filed within 28 days after the verdict
Example: At trial, P presents evidence. D files 50(a) motion, claiming no reasonable jury could find for P in light of P’s evidence. Judge denies the motion, and D presents all his evidence. P can then file a 50(a) motion. Verdict is issued in favor of P. D can file a 50(b) motion asking judge to overturn the verdict. 
G. NEW TRIAL

a. Rule 59
i. Allows judge to toss out an entire case and order a new trial

b. Reasons:

i. Flawed procedures (Judge saying “I made a mistake”)

ii. Flawed verdict (“Against the great weight of the evidence”)
1. Judge cannot substitute his own judgment when he disagrees with the verdict, verdict must be contrary to the evidence

2. In some complex cases, it might make sense for a judge to issue a new trial

Example: P sues D for breach of K, jury finds that there was a K and grants verdict for P. D files a R59 motion for a new trial, which judge grants. Held, granting of new trial is overturned. This was not a complex case, and the jury made a decision in weighing the evidence, thus a new trial was improper
iii. Remittitur ( judge orders a new trial unless P agrees to accept reduced damages

iv. Additur ( judge orders a new trial unless D agrees to accept increased P damages

· Note: Overturning JMOL/JNOV on appeal

· Directed verdict ( must have a new trial

· KNOV ( reinstate the jury’s verdict

RESPECT FOR FORMER JUDGMENTS

A. APPEAL

a. Principles of appeal (barely covered)
i. Final judgment rule – trial judge has to be done with the case, there’s nothing left to do
1. Example: If MSJ is denied, cant be appealed until after it goes to trial
ii. Adversity – final judgment must be adverse to the party who wants to appeal
iii. Timing – request for appeal has to be filed within 30 days of final judgment
iv. Waiver – must have raised the issue in the court below if you want to use it on appeal
v. Standard of Review
1. De Novo: issues of law are reviewed (SJ, JMOL, R12(b)(6))
2. Clearly Erroneous: used to review findings of fact made by lower judges
3. Abuse of Discretion: discretionary decisions made by judges 
B. CLAIM PRECLUSION

“Res judicata”
a. Effect: P’s must bring all claims together, and D’s must raise all defenses together 
b. Prevents relitigation of…
i. The same claim (2 tests)
1. Same transaction or occurrence test
a. Claims arise from the same event

b. Facts are related in time, space, origin
2. Same evidence test
a. Is evidence that would be used to prove the claims substantially similar 
Note: Party must have had the opportunity to litigate the claim, didn’t actually need to have done so 

ii. Between the same parties
iii. After a valid final judgment

1. First case is done (even if on appeal)
2. NOT: lack of notice or PJX
iv. Rendered on the merits 

1. On the merits

a. Trial verdict
b. JMOL

c. SJ

d. Dismissal for failure to prosecute

e. Dismissal for failure to state a claim

2. NOT on the merits
a. Dismissal for SMJ
b. PJX, or 
c. Venue/notice 
Example: P sues in state court alleging cars were wrongfully towed, and court issues judgment for D. P then files a second suit alleging constitutional due process violation. Held, P is claim precluded from litigating the second suit. Same claim (both claims arose from towing P’s cars), same parties, valid final judgment, rendered on the merits. Note, still would have been precluded even if he won the first suit 
C. ISSUE PRECLUSION

“Collateral estoppel” 

a. A party is precluded from relitigating an issue that was already litigated in a prior suit

i. Same issue of fact or law
ii. Issue was actually litigated
1. Facts: parties actually argued about it, “put on” evidence about it
iii. And determined
1. Issue must have been clearly decided 

Example: (Parks) J and B sue D, with J’s claim alleging negligence, and court finds for D on J’s claim. J then brings a second suit, and D tries to preclude J from relitigating the issue of J’s contributory negligence. Held, court finds no issue preclusion because the finding in the first suit could have been due to J’s contributory negligence, or that he failed to prove damages. No clear evidence either way, so did not meet the “determined” bar 
iv. By a valid and final judgment
1. First case is done (even if on appeal)
2. NOT: lack of notice or PJX
v. Issue is essential to the judgment (2 positions)
1. If the issue had been decided the other way, would the outcome have been different? 
a. If YES ( essential 

b. If NO ( not essential 

2. Restatement 1st: when multiple, alternative grounds for a decision exist, both issues are precluded

3. Restatement 2nd: Neither issue is precluded unless it is affirmed on appeal 
vi. Same parties*
1. Mutuality NOT a requirement in all jdx
2. Offensive Collateral Estoppel – NEW P trying to prevent SAME D from relitigating an issue 

a. Could P have easily joined the 1st suit?

b. Did D have a full and fair opportunity to litigating the issue in prior lawsuit? 

3. Defensive Collateral Estoppel – SAME P, NEW D 

a. Courts are generally OK estopping P from relitigating the issue 

Example: First suit SEC v Parklane, court finds against D on issue of proxy statement. Second suit Stockholders v Parkland, NEW P trying to estop SAME D from relitigating proxy issue (offensive). P could not have easily joined the first suit, D had fair chance to litigate the issue, and it was foreseeable that new suits would arise about the same issue. Held, D is precluded.
JOINDER

A. JOINDER OF CLAIMS

a. Rule 18
i. A party may join as many claims as it has against an opposing party
ii. Example: P sues D for breach of K. P can join a claim against D for negligent running into him with a truck. 
b. Rule 13
i. [R13(a)] Compulsory Counterclaim: a pleading MUST state a counterclaim against an opposing party if…
1. Claim arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim (otherwise, party might be precluded)
2. Example: P sues D for negligently injuring him in a skiing accident. D must file a counterclaim against P alleging that P was actually the one negligently skiing, and it was his fault because this claim arises out of the transaction or occurrence

ii. [R13(b)] Permissive Counterclaim: if it is not compulsory, it MAY still be brought as a counterclaim
1. Example: P sues D for breach of K. D wants to sue P for negligently injuring him in a matter completely unrelated to the K claim. D’s pleading may include the negligence counterclaim
iii. [R13(g)] Crossclaim against coparty: a pleading MAY state a crossclaim against a coparty if the crossclaim arises out of the same transaction or occurrence
1. Example: A sues D1 for breach of warranty stemming from a K A and D1 entered into to build a home after the home blows up. A also sues D2, a manufacturer of a water tank that may have caused the incident. D1 can bring a crossclaim against D2 because the claim arises out of the transaction or occurrence that is the subject matter of the original action 

B. JOINDER OF PARTIES

a. Rule 20: “PLAINTIFF’s Rule” - P’s may join in an action…
i. Arising out of the same transaction or occurrence, and
ii. Same question of law or fact arises
Example: (Mosley) 10 P’s joined together in a suit against D employer alleging various civil rights violations. Argument for severing was that each P experienced isolated discriminatory acts, so not the same transaction or occurrence. However, held, joinder was proper because D’s overarching practice of discrimination is the same transaction or occurrence, so affected P’s can join together. 
b. Rule 13(h) 

i. Additional parties can be joined in a counterclaim or crossclaim as long as R19 or R20 (more like R20) rules are met 
c. Rule 14 – Impleader

i. D can bring in an additional D as long as there’s a theory of secondary or derivative liability 
1. KEY: D1 must be able to point to some law that D2 can be held liable under 
2. D1 trying to pass all or part of the liability to D2

Example: (Latco) P sues D for breach of K, negligence from injuries stemming from construction. D wants to implead D2, alleging the nails D2 manufactured were defective which caused the damage. Held, under state law, D2 can be held liable, so D2 can be joined in the suit.
d. Rule 19 – Required Joinder 

i. A party MUST be joined (if feasible)…
1. Court couldn’t provide relief without his presence

2. That person claims an interest in the subject

ii. NOTE: R19 does NOT force P to join multiple tortfeasors 

Example: A enters into a K with B and C. A realizes the product is misrepresented and sues B for misrepresentation/breach of K. C MUST be joined because rescinding the K as to B wouldn’t be effective if it isn’t rescinded as to C as well. 
e. Rule 24 – Intervention 

i. A 3rd party outside the lawsuit wants to become a party where…

1. Intervention of Right: 3rd party’s rights are impaired

2. Permissive Intervention: 3rd party has a claim or defense that shares with the main action a common question of law or fact

C. CLASS ACTIONS

a. Rule 23
i. Prerequisites 
1. Numerosity – there are enough people that make joinder impracticable
2. Commonality – A class of persons sharing characteristics that matter to the substantive law
3. Typicality – the named class representatives are typical of the average class member
4. Adequacy of representation – representative is not biased, class counsel is adequate 
ii. Designates a party to litigate on the class’s behalf, and the parties are bound by the outcome
iii. Essentially a joinder device ( joins parties as passive participants 
iv. Generally settled, rarely go to trial 
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