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XVI. Preclusion

XVII. Class Actions
XVIII. Structure of the Court System 

A. Federal 

1. No courts of general jurisdiction
B. State 

1. Courts of general jurisdiction 

a) Have authority to decide cases not assigned to specific subject matter jurisdiction 

(1) Usually county superior courts

2. In contrast to general personal jurisdiction (general jurisdiction) 

C. Rules and Standards 

1. Rules: precise statements of how to behave 

2. Standards: general principle or goal with no specific way of reaching goal 
XIX. Notifying the Defendant about the lawsuit

A. General Sequence 

1. Plaintiff prepares pleading and complaint 

2. Plaintiff files complaint with court and pays a filing fee 

3. Clerk issues summons and Plaintiff must give summons to Defendant 

4. Plaintiff selects delivery method dependent on identity and locations of Defendant 

5. Plaintiff files documents indication that process has been served 
B. Service of Process 

1. Definitions 

a) Serve: to send document to opposing party according to rules 

b) File: deliver document to court for placement in the court record 

c) Serve Process: “You have been sued” 

d) Action: Lawsuit 

e) Agent: person authorized to act on behalf of another 

f) Court of General Jurisdiction: Has authority to decide cases not assigned to specific subject matter jurisdiction 

2. Alerting a party 

a) General Purpose of Rule 4 

(1) Delivering a copy of the complaint AND a summons to a defendant through service of process 

(2) Rule 4 (c)

(i) Plaintiff has the duty to serve by appropriate process servers 

(ii) Must be served by any non-party that is at least 18 years old 
(iii) Hypo: Plaintiff has someone serve summons to defendant. Proper? [No—you need a complaint along with the summons] 

(iv) Hypo 2: Plaintiff personally serves summons and complaint to defendant neighbor. Proper? [No—must be served by “not a party” so the plaintiff cannot serve personally, must have another person serve on plaintiff’s behalf]. 
(b) For bringing someone into the lawsuit 
b) Summons Requirements – Rule 4 (a) (1)
(1) Name court and parties 

(2) Directed at defendant 

(3) Name and address of plaintiff 

(4) State the time of appearance 

(5) Notify that failure to appear means default judgment 

(6) Signed by clerk 

(7) Court sealed 

c) Issuance 

(1) Clerk must issue the completed summons back to the plaintiff

d) Service 

(1) Must be served with a complaint copy 

(2) Must be 19 years old 
3. Methods of Service allowed under Fed R. Civ. P. 4 

a) Serving Individual Inside USA – Rule 4(e)

(1) Borrow State Law Methods – Rule 4(e)(1) 

(a) Either the state where the district court is located 

OR 

(b) The state where service is made 
(2) Federal Methods – Rule 4(e)(2) 

(a) Personal Service – Rule 4(e)(2)(A) 

(i) Delivering a copy of the complaint to the individual personally

(b) Substituted Service – Rule 4(e)(2)(B)

(i) Leaving a copy at the individuals “dwelling” or “usual place of abode” with someone of “suitable age” and “discretion” who resides there

(ii) Example: Nat’l Development Co. v. Triad Holding Co.  (Khashoggi) Ms. DeSilva was of suitable age and discretion because the court did not address this, and she was a housekeeper residing in Khashoggi’s residence at the time; her discretion could be discerned through her testimony in court. 
(iii) Dwelling/abode: significant indica of permanence; a person can have more than one dwelling (Khashoggi) 
(c) Service on an Agent – Rule 4(e)(2)(C)

(i) To an agent authorized by appointment or law to receive service of process
b) Serving Individual Outside USA – Rule 4(f) 

c) Serving Business Entities – Rule 4(h) 

(1) Entity: non-person (could be business, association) 

(i) Hypo: Seller Corp. v. Buyers Hd. Breach of contract suit; Service was proper because Beverly is officer of company as the president and delivered in person 

d) Service by publication 

(1) Long-established tradition of alerting people through the newspaper

(2) Federal rules of civil procedure do not specify a method for service by publication, but Rule 4 (e) (1) incorporates state law, so it is legal in the states that it is specified. 
4. Waiving Service of Process – Rule 4 (d)
a) Right to proper service of process 

(1) Defendant’s actual knowledge is not a defense to proper service 
b) Theoretically possible to waive service of process

(1) You can waive court fees associated with official summons by responding to the notice of the lawsuit and indicate waiter of service of summons 

(i) More time to answer the complaint 

(ii) May have to pay if they don’t sign the waiver
c) The plaintiff mails two copies of the summons and complaint, and defendant signs and mails back a copy. The waiver is effective when the plaintiff FILES the form with the courthouse, and then it is complete   
5. Serving subsequent documents 

a) Rule 5 

(1) For serving subsequent documents to someone who is already in the lawsuit 

6. If the defendant does not respond 

a) Rule 4 (m) 

(1) If the plaintiff did not properly serve the defendant, then the lawsuit is dismissed 

(a) “Actual notice” (i.e.: the defendant is truly aware of the lawsuit against them) does not matter. If the defendant was not properly served according to the rules, then it is void. 
b) Rule 55 (b) 

(1) If the plaintiff properly serves defendant and the defendant does not respond, plaintiff obtains a default judgment against the defendant. 

(i) Example: Khashoggi had a default judgement against him because he didn’t show up and service was proper.  

7. Deadline 

a) Rule 4 (m) 

(1) Must serve process (complaint and summons) within 90 days of filing with the court 
C. Notice

1. General definition: a standard that imputes a duty to inform a defendant that government action is pending against them
2. Due process clause in Constitution 

a) 5th Amendment (Federal Government) 

b) 14th Amendment (State Government) 

c) California Constitution Article 1, section 7 (a) 

d) Responsibly calculated steps to inform defendant of pending lawsuit 

e) When plaintiff properly informs defendant, but defendant fails to show, default judgement 

(1) Khashoggi
(a) Khashoggi did not make an appearance; defaulted and decision entered in favor of Plaintiff 
3. Adversarial system 

a) Notice is crucial for participation 
4. The Mullane Standard 

a) “Notice reasonably calculated under the circumstances to apprise interested parties of the pending action

(1) Still broad standard 

(2) Summary: plaintiffs must give notice 

(i) Actual notice: defendant received message

(ii) Constructive notice is a legal fiction or presumption that the defendant received actual notice, even if it cannot be proven (cannot prove knowledge) 

(iii) Fed. Procedures don’t require witnessing 

(3) Personal service is always adequate but not required 

(a) Alternatives include: 

(i) First class mail 

(ii) Parking ticket example 
5. Examples 

a) Dusenbery v. U.S. 

(1) Administrative forfeiture based on ownership of property because it was from the proceeds of drug crimes, and the notice was delivered to the jail where the defendant claimed he never received it. 

(2) Takeaway: notice was attempted but even though actual notice may not have occurred, it is okay because the court ruled that certified mail to the prison is reasonable, and you don’t need a “heroic effort” 

(3) Important key fact: someone at the jail signed for it.
b) Jones v. Flowers 

(1) The plaintiff followed the state law for service of process appropriately, but it went on appeal for the constitutionality of the notice and the court reversed the judgement 

(2) Takeaway: If mailed notice is returned unclaimed, then the state must take additional reasonable steps “if it is practicable to do so”

(3) Important key fact: nobody signed for it, instead it went unclaimed (so it is consistent with Dusenbery) 
XX. Rulemaking 

A. Rulemaking Process

1. Constitution gives Congress the authority to dictate federal court procedures 

a) Supreme court has the power to prescribe “general rules of practice” and “rules of evidence” for US District courts and Courts of Appeals 

b) Should not counteract or modify any “substantive right” 

B. Changes to Federal Rules of Civil Procedure 

1. No major changes since 1938 

2. Annual changes of minor capacity 

a) December 2007 – Linguistic Modernization, not intended to change rule operations 

b) December 2009 – Timing project to revise timing rules 
C. General Standard 

1. Considerations 

a) Rule 1 

(1) Scope/Purpose: General principles for competing rule interpretations 

(2) Construed, administered and employed (by parties and court)  as to secure Just, Speedy, Inexpensive determination 
(3) Accuracy: Makes sure outcome is correct so that it is just
(4) Fairness: parties involved maintain trust in the system to adhere to court decisions 
2. Examples 

a) Avista Management 

(1) Rule 30 (a): a party has the power to take depositions even outside the court as long as they testify under oath 

(2) Rule 30 (b) (1): Must give reasonable written notice with a time and place, and the deponents name and address, and if deponent fails to show there are sanctions under Rule 37 (d). 

(3) The parties disagreed on where to hold the deposition of Wausau and the judge made them decide with rock paper scissors. 
D. Calculating Due Dates 

a) Rule 6

b) For period of days: 

(1) Exclude the day of the event that triggers the period 

(2) Count every day, including intermediate Saturdays, Sundays, and legal holidays 

(3) Include the last day of the period, but if the last day is a Saturday, Sunday, or legal holiday, the period continues to run until the end of the next day that is not a Saturday, Sunday, or Legal holiday

c) List of legal holidays – Rule 6 (a) (6) 

(1) New Year’s Day 

(2) Martin Luther King Jr.’s Birthday 

(3) Washington’s Birthday 

(4) Memorial Day 

(5) Independence Day 

(6) Labor Day 

(7) Columbus Day 

(8) Veterans Day 

(9) Thanksgiving Day 

(10) Christmas Day 
d) Courts almost never required to forgive late filings 
XXI. Pleading 

A. Terms 

1. Pleading: NOT any document submitted to court, must describe claims and defenses, NOT evidence, but rather allegations 

a) Complaint, counterclaim, crossclaim, 3rd party complaint
2. Motion: request for judge to take judicial action; may be written or oral 

3. Brief: explains why the motion should be granted or denied, usually included along with a motion 

4. Evidence: information presented by witnesses 
B. Starting a Lawsuit 

1. Commencing an action 

a) Rule 3 

(1) A civil action is commenced by filing a complaint with the court 

b) Rule 7 

(1) Pleadings allowed: a complaint, answer to counterclaim or complaint, answer to crossclaim or third party complaint 

c) Disclosure Statement – Rule 7.1 

(1) Who must file: nongovernmental corporate party must file two copies of a disclosure statement that identifies any parent corporation and any publicly held corporation owning 10% or more of its stock or states that there is no such corporation 

(2) Time to file: with first appearance, pleading, motion, response, or other request, and duty to promptly file a supplemental statement if anything changes 
C. Complaints (plaintiff’s first pleading)
1. Claim for relief to start a lawsuit
a) In General Rule 8 (a)
(1) Grounds for court jurisdiction 

(2) Statement of claim: show that you are entitled to relief supported by a valid legal theory 

(3) Demand for relief sought – can ask for any and all amounts of relief you need 

(4) Pleadings must be construed to do justice 

b) Inconsistencies Rule 8 (d) 

(1) Each allegation must be simple, concise, direct 

(2) Alternative defenses are okay 

(3) May file as many claims or defenses regardless of consistency 

c) Heightened Pleading standards Rule 9 (b) and (c) 

(1) Fraud or mistake must be alleged with particularity, whereas conditions of a person’s mind may be alleged generally 

(a) Purpose: so that claims of fraud will only be made when necessary 

(i) Example: Olson v. MLB the plaintiff failed to allege fraud with particularity, including the speaker and the time and place of the fraud, so it was dismissed. Ordinarily there would be an opportunity to amend the complaint to plead more specifically but here most deficiencies were unable to be cured 
(2) When denying a condition precedent has occurred, a party must do so with particularity, whereas alleging conditions precedent may be done generally 

d) Form of pleading – Rule 10  
2. Notice Pleading 

a) Generally: in 1938 Fed. Rules of Civ. Pro. Abandoned fact-based pleading in favor of “short and plain” statement style (rather than “facts constituting a cause of action”)

b) Leave to amend to refile complaint is customary for first motion to dismiss 
c) Diogaurdi v. Durning
(1) Defendant destroyed some of merchant’s bottles and sold others to the wrong person for the wrong price. Even without stating the precise legal theory

(2) Dioguardi had a sufficient claim backed by substantive law (conversion and treasury regulations) with enough evidentiary support under the notice pleading standard

d) Doe v. Smith
(1) Elements need not be stated directly, they can be implied by the facts 

(2) Tape record of sexual acts between two teenagers was permitted as a claim under the Federal wire-tapping statute because it might have audio along with the visuals and distributing through the internet has interstate implications
e) Conley Standard 

(1) Not enough to simply state a copy of the underlying legal theory 

(2) Rational inferences may be made in light most favorable to plaintiff
3. Plausibility Pleading [Since 2007, must nudge across the line from conceivable to probable]
a) Twombly: Was just about alleging anti-trust more specifically until Iqbal expanded it to be applicable to all complaints 
(1) You can put legal conclusions in a complaint as long as they are plausibly supported 

(2) Plausibility is not in federal rules of civil procedure, but it falls somewhere between possible and probable. 
b) Ashcroft v. Iqbal: Court determined that discrimination was not a plausible conclusion for why Iqbal was arrested and tortured in jail even though he had nothing to do with 9/11. Court said that if there is an alternative that is more likely, then it will not survive and will be dismissed. 
(1) Takeaway: Disregard legal conclusions and implausible allegations in the complaint and then analyze under notice pleading standard 

(2) Not plausible by court because there was a more likely explanation 

(3) Inferences need not be most favorable light to plaintiff 
4. Frivolous filings - Rule 11 

a) Must be signed by 1 attorney 

b) Certification to the best of knowledge, information, belief, and reasonable under the circumstances 

(1) Proper purpose (not to delay) 

(2) Nonfrivolous argument 

(3) Evidentiary support 

(4) Denials are warranted based on evidence or belief of lack of info 
c) Sanctions (when is a losing argument so bad, they deserve to pay more?) 

(1) Both lawyer and firm may be sanctioned, or a party depending on fault 

(2) Client is not held responsible for legal mistakes made by representation/ lawyer 

(3) Unrepresented parties are held to the same standard as a lawyer 

(4) Sanctions are meant to be a deterrence of future conduct, NOT a punishment, so only enough sanctions to deter
(5) Examples 
(a) King v. Whitmer

(i) Must litigate within established parameters of a claim 

(ii) Attorney has obligation to dismiss frivolity 

(iii) Here, the factual allegations did not support the relief sought

(b) Hayes v. Sony Corp

(a) Parts of pleading must be analyzed individually under rule 11 

(i) Lawyer’s failure to use reasonable care in investigation so court granted Sony’s rule 11 motion for sanctions against the school in the claim that there was a manual in violation of common law copyright claim when the manual was written after the abolition of the common copyright law

(c) Hunter v. Earthgrains Co. Bakery 

(i) Lawyer did not cite the 6 preceding court cases, but it was not frivolous under rule 11 because not only was it supported by case law, but also had a non-frivolous argument for extending the law. 

(ii) Rule 11 motions should not be made for minor, inconsequential violations 
(6) 21 day safe-harbor provisions under Rule 11 (c) (2) 

(a) After Rule 11 motion is served on an opponent, there is 21 days to alter complaint before it goes for review by the court, and there cannot be sanctions
(b) If the opponent does NOT amend the complaint in 21 days, then the motion can be brought to the court. 
d) Inapplicability to discovery (does not apply to disclosures and discovery requests, but Rule 26 (g) does 

e) Rule 11 (c) (3) -- Court can start a Rule 11 motion on its own 

(1) Need both notice and opportunity to be heard before imposing sanctions
D. Counterclaims

1. Required 

a) Compulsory Counterclaim – 13 (a) 

(1) Same transaction or occurrence 

(2) Example: King v Blanton
(a) King initially did not file counterclaim to Blanton’s complaint 

(b) Later King sued Blanton, but it was dismissed because it was a compulsory counterclaim that she did not assert in the first lawsuit 

(i) Crash at the same event and moment is the same occurrence, so it is a compulsory counter claim 
2. Permissive 

a) Permissive Counterclaim – 13 (b) 

(1) Against opposing party 
b) Crossclaim Against a Co-party – Rule 13 (g) 

(1) Against a co-party (defendant-defendant or plaintiff-plaintiff) 

(2) No compulsory crossclaim 
E. Joinder

1. Multiple Claims 

a) Permissive Joinder – Rule 18 

(1) Plaintiff or defendant may join as many claims as a party has 

(i) May be independent or alternative claims 

(ii) May be contingent claims 
b) Counterclaims and crossclaims – Rule 13 

(1) Example 

(a) Hohlbein 

(i) Defendant wanted to split into four different claims because each plaintiff had three causes of action against the defendant 

(ii) Motion to sever claims was denied because it involved the same series of occurrences that developed a potential pattern of conduct for fraud and breach of promise by the company 
2. Joinder of Parties – Rule 20 and 13 (h) 

a) Permissive Joinder – Rule 20 (a) 

(1) Same transaction, occurrence, or series of transaction or occurrences with any common law or fact
b) Required Parties – Rule 19 

(1) Generally 

(2) Complex Joinder 

(a) Decide whether absentees should be made parties 

(b) Determine whether joinder is feasible for personal jurisdiction 
(c) What to do if absentee should be joined but cannot be due to jurisdiction – 4 factors to proceed 
c) Misjoinder – Rule 21

(1) NOT grounds for dismissing an action. Court may add or drop party, sever claims

(a) Exception for required parties under rule 21, may dismiss for failure to add a required party 

(b) Example: Torrington v. Yost 

(i) INA was a required party because they had an interest in their employer continuing to work for them (to not receive an injunction), but they couldn’t be added for jurisdictional reasons so the case was dismissed. 
d) Consolidation – Rule 42 

(1) Court may join any actions or make into multiple trials
e) Impleader – Rule 14 (a) and (b) 

(1) Asserting a claim against a non-party by joining as a third-party defendant

(2) Narrower test than basic joinder – must be liable for part or all of the claim against the original defendant 

(3) Timing: 14 days without permission or longer with court permission 

(4) Rule 14 (b): A plaintiff may bring a 3rd party claim if it is in a defense position and a defendant would be able to in that situation
(5) Example: Erkins 

(a) Factors to consider 

(i) Timeliness

(ii) Potential for trial complications 

(iii) Probability of trial delay 

(iv) Potential for plaintiff to be prejudiced by addition of parties 

(b) The claims satisfied this standard because it related to a single injury in the product liability case for failure to warn and the contractors had liability to the people that they hired to do the job, so they could be responsible for part of the claim 

(6) Inappropriate examples 

(a) Mistaken identity: not a third-party complaint because not directly liable to the defendant 

(b) Joint tortfeasors: not directly liable to the defendant, liable to the plaintiff

(i) Example: Temple v. Synthes 
f) Interpleader—Rule 22

(1) Claims that may expose the plaintiff to double or multiple liability may be joined as defendants and required to interplead 

(2) By defendant if exposed to similar liability may seek interpleader through crossclaim or counterclaim

(3) Not necessarily same transaction or occurrence 

(4) Streamlines into the same trial 

(a) Most common example is resource or bank account
g) Intervention – Rule 24 

(1) Right to Intervene if have a specific interest in the claims or the consequences at stake
(a) Example: Grutter v. Bollinger 

(i) The students were allowed to intervene because they had an interest not represented by the parties in the lawsuit and their interest was going to be affected by the lawsuit

(b) Example: Perry v. Schwarzenegger 

(i) Intervenors must have interest that no one else do and the gay rights organization could not intervene because the current plaintiffs were already supported by gay rights activists and organizations and the prop. 8 intervenors were allowed to intervene because the defending party (state) agreed with the plaintiffs that prop 8 was constitutional 
(2) Permissive Intervention 

(3) Intervention denied 

(a) Cannot intervene if the interest is adequately protected by current parties in lawsuit
(b) Immediate appeal 

(i) Denial of application to intervene is a final decision, so it is immediately appealable 

(c) Amicus Briefs 

(i) May file “friend of the court” briefs or limited participation in the lawsuit 

(4) Notice and Pleading Required
F. Remedies 

1. Damages
2. Injunctions – When there is no legal remedy available
a) If violated, can be held in contempt of court

(1) Need to say specifically in the injunction what the person needs to do 

(2) Cannot hold someone in contempt for not following vague instructions
b) Injunctions are proper when there is irreparable harm with no adequate remedy at law 

c) Final Injunctions – Rule 65 (d)

(1) Must state the specific reasons why

(2) Binds the parties, their officers, agents, employees, etc. 

(3) Four steps 

(a) Plaintiff proves that the defendant’s actions are, or will be unlawful 

(b) Plaintiff will suffer irreparable harm without the injunction 

(c) Balance of equities favors injunction 

(d) Consistent with the public interest 
d) Temporary Remedies 

(1) Four steps 

(a) Plaintiff is likely to succeed on the merits 

(b) Likely or probable to suffer irreparable harm without preliminary relief 

(c) Balance of equity tips in their favor 

(d) Injunction is in the public interest 

(2) Alternative, minority approach is the sliding scale approach 
(3) Preliminary Injunction – Rule 65 (a) 

(a) Only with notice 

(b) Court may advance trial on merits and consolidate with hearing 
(c) Less than complete evidence
(4) Temporary Restraining Order – 65 (b) 

(a) With or without written notice 

(b) Need to show immediate and irreparable injury, loss, or damage will result 

(c) Not to exceed 14 days
(d) Lasts long enough for hearing on motion of preliminary injunction 

(5) Ex Parte Temporary Restraining order – Rule 65 (b) 

(a) Without notice to opposing party 

(i) For example, issued when there is risk of retaliation by spouse

e) Example

(a)  Lucy Webb Hayes Hospital v. Geohegen

(i) Action for damages is no solution because the husband is willing to pay whatever hospital would charge for his wife to stay at hospital 

(ii) Injunction was proper in this case because the policy rational was towards moving her out of the hospital when she no longer needed medical care (against public interest to keep her there) 

(b) Winter v. NRDC 

(i) Even if plaintiff had shown irreparable injury, it is outweighed by the public interest in the military 

(ii) Balance tips in the favor of the military interest, so the decision for a preliminary injunction was reversed
XXII. Options after being served

A. Do nothing 

1. Default judgement – Rule 55

2. This is mostly unintentional 
B. Settlement 

1. Write up a contract 

2. Voluntary dismissal – Rule 41 (a) 
a) By plaintiff 

(1) Without court order 

(a) Notice of dismissal before opposing party serves answer or summary judgement motion 

(b) Signed stipulation of dismissal by both parties 

(2) Effect 

(a) Without prejudice unless otherwise stipulated 

b) By court order by plaintiff’s request

C. Litigate

1. Motion to Dismiss – Rules 12 (a) (1), (4), (b), (d), (e), (f), (g), (h)
a) (1) Defendant must serve an answer within 21 days after being served with the summons or complaint or within 60 days after request for timely waived service 


(4) Serving a motion alters the period if the court denies or postpones the disposition until trial, the responsive pleading must be served within 14 days after notice of the court’s action OR if court grants more definite statement, the responsive pleading must be served within 14 days after the more definite statement is served 
b) Dispositive Defenses 

(1) Lack of subject matter jurisdiction 

(2) Lack of personal jurisdiction 

(3) Improper venue 

(4) Insufficient process 

(a) Rarely comes up 

(i) Summons unsigned 

(ii) Did not send both summons and complaint in service of process
(5) Insufficient service of process 

(6) Failure to state legal claim (flipside of Rule 8 (a) (2)) 

(a) Relevant record for motion: allegations of complaint 

(b) Who moves: Defendant 

(c) Timing: Pretrial and anytime until the end of trial 
(d) Example: Naruto v. Slater: even when viewed in the light most favorable to the plaintiff, there was no legal claim because the elements specified human, and the lawsuit was for a monkey 

(e) Granted when allegations in complaint are not plausibly entitled to relief (see Iqbal)
(7) Fail to join a party (Rule 19) 
(a) Timing: Pretrial and anytime until the end of trial 

Note: Must be made before pleading if a responsive pleading is allowed

c) Motion for judgement on the pleadings 

(a) Record for the motion: allegation of complaint, answer, reply 
d) Presenting matters outside the pleadings 

(1) May be converted to summary judgement motion under rule 56 IF the judge chooses not to exclude the matters outside the pleadings 

e) Motion for more definite statement 

(1) Must be before responsive pleading 
f) Motion to strike immaterial, redundant, or scandalous matter

(1) On its own 


OR 

(2) On a motion before responding to the pleading or within 21 days after being served with the pleading if response is not allowed 

g) Joining Motions 

(1) Right to Join – may be joined with any other motion allowed 

(2) Waive the right to further motion if omitted earlier 

h) Waiving defenses 

(1) Defenses in rule 12(b)(2)-(5) are waived if not included in the first 12 (b) motion or responsive pleading, meaning they cannot be brought later if not brought in the first rule 12 response 
(i) Example: Hunter v. Serv-Tech: Filed a pre-answer motion that did not include 12(b)(5) motion to dismiss so could not bring the claim here (waiver trap). Waivable motions cannot be brought later 
2. Answer (Defendant’s first pleading)

a) In general – Rule 8 (b) 

(1) If Pre-answer motion under rule 12 fails, must file an answer 
(2) Must state in short and plain terms its defenses to each claim and admit or deny the allegations asserted against it 

(3) Must state if it lacks the knowledge, and it would have the effect of a denial 

(4) If responsive pleading is required and allegation is not denied then it is considered admitted
(5) Most common defenses 

(i) Wrong court (jurisdiction under Rule 12 (b) (1) or (2) 

(ii) Factual error (Denial in the answer) 

(iii) Not illegal (failure to state a claim under Rule 12 (b) (6) 

(iv) Affirmative defenses “true but” (Include with answer to complaint) 
b) Affirmative Defenses – Rule 8 (c)

(1) Def: a defense that prevails even if the claimant’s allegations are otherwise true 
(2) If mistakenly designated as a counterclaim or vice versa, the court must treat it as correctly designated under Rule 8 (c) (2) 

3. Examples 

a) Reis robotics v. Concept Industries 

(1) 3 part test to affirmative defenses 

(a) Appropriately pled as affirmative defense? 

(b) Adequately pled under rules 8 and 9? 

(c) Sufficient under the 12(b)(6) standard? 

(2) Defendants should have admitted to the contract and put the rest of their allegations in affirmative defenses rather than answers 

(3) Twombly/Iqbal standards apply to all pleadings, including affirmative defenses 

(4) Takeaways: 

(a) Must plead with specific elements to constitute defense

(b) Affirmative defense cannot be restatement of denials 

(c) motions to strike are disfavored for delaying proceedings 

b) State Farm Mutual v. Reilly  

(1) Even legal conclusions must be responded to 

(2) “Speaks for itself” is not a sufficient answer 

(3) Must be ordered in accordance with the numbers of the original complaint
(4) Must amend pleading as a whole, not with supplement

c) Bennett v. LAUSD 

(1) Facts: Bennett claims he was expelled wrongly for a webpage he posted, and in his answer he alleged both denials and affirmative defenses 

(2) Takeaway: if you do not put a defense it is automatically waived, but you can put both a defense and a denial. If you have knowledge, you cannot claim you do not have such knowledge 
XXIII. Amending a pleading – Rule 15 
A. Why amend? 

1. Change complaint 

a) Found out new info 

b) New legal theory 

c) To add a party, remove a party 

d) Respond to 12 motion, add other facts

2. Change answer 

a) Amend pleading to reflect reality 

b) May have new affirmative defense 
B. Before statute of limitation runs – Rule 15 (a) 
1. Without leave of court
a) Once as a matter of course when: 

(1) Within 21 days of serving a document 

OR

(2) If pleading requires responsive pleading (claims, counterclaims, crossclaims), then 21 days after service of a responsive pleading OR 21 days after service of a motion under rule 12 (whichever comes first) 
b) Time for other party to respond to amended pleading
(1) Within remaining time of original pleading 


OR

(2) Within 14 days after service of amended pleading (whichever is later)
2. With leave of court OR opposing party’s consent 

a) Will be granted “if justice so requires” 

(1) Courts are usually liberal about it 
b) Requires motion – Court will decide based on: 

(1) Futility

(a) DCD Programs example, look to the claims and whether the issues were raised 
(2) Prejudice 

(a) The extent to which it will hurt the party or make it hard to prepare for trial 
(3) Undue Delay

(4) Bad Faith
c) Typically parties will give consent for expediency 

3. Examples: 

a) Beeck v. Aquaslide 

(1) Facts: Aquaslide wanted to amend its claim that it wasn’t their own slide, and change admission to denial, and the court of appeals affirmed the ruling that it was acceptable. Aquaslide took some precautions like bringing the insurance company to check the slide so they had done their due diligence. 

b) DCD Programs 

(1) Issues not raised as to substantial assistance to and commission of securities fraud. Undue delay and bad faith lumped together in one argument to dismiss claim as futile. 
C. After a statute of limitations expires – Relating Back Rule 15(c)

1. 15 (c) (1) 

a) Consult statute of limitations: time before action expires in which you can file a complaint  

b) General standard is a claim or defense arising out of the same conduct, transaction, or occurrence which was set out or at least attempted to be set out in the original complaint/pleading. 

(1) Amendment is not futile if it relates back to the original pleading 

(2) Even if not futile, it could still be unfair prejudice, undue delay, or even bad faith 
c) NOT changing parties (15 (c) (1) (B))
(1) If the factual situation remains the same and it regards the same transaction or occurrence, then it relates back and can be amended 

(2) Example: 

(a) Heckman 

(i) Plaintiff claimed that the basketball court was negligently maintained, but later wanted to also sue the counseling within the same organization for making the residents play basketball

(ii) The court allowed the amendment because it related back to the same transaction/occurrence of the injury on the basketball court
d) Changing Parties (15 (c) (1) (C))
(1) Main consideration is whether the party will be put on notice, such as if they are already added into the lawsuit and then another claim is added against them. When they are not a party, it is less likely to satisfy the test of not being prejudiced 

(a) Misnomer mistakes will generally be okay if they correctly make the service unless the typo in the name prejudices the defendant 

(b) Deliberate mistakes will not be tolerated, and and not covered by the rule, such as when a plaintiff deliberately chooses not to name a party 
(2) Example: 

(a) Krupski
(i) Wanted to switch defendants on a cruise line

(ii) Not legally the same cruiseline/name, but it used the same process server and lawyer so the real party was already put on notice about the lawsuit 

(iii) Since the actual (new) party knew or should have known of the mistake, they will not be prejudiced in defending merits 

D. Variance – Rule 15 (b) 

1. Evidence doesn’t match up with the complaint/pleading

a) Other party objects 

(1) Variant evidence is not admissible

(2) Even then, the party trying to put on this evidence may seek to make an amendment (15 (b) (1)) 

(3) Amending the pleading after the statute of limitations has run can be considered under (15 (c)) 
b) Other party does not object/fails to object

(1) Evidence is admitted at trial 

(2) Act as if it was in the pleadings all along

(a) Later, you will amend pleading to reflect that evidence 
XXIV. Discovery – Rule 26-37 and 45 
A. General notes 
1. Discovery requests need not be for evidence that would be admissible at trial as long as it is a logical step in a chain towards evidence that is admissible at trial
2. Any corrections that need to be made may be done through supplements 

a) Rule 26 (g) Duties of Candor and Care 
(1) Applies to disclosures and responses 

(2) Update when you know that a document is incorrect 

(3) Some interrogatories could be corrected by testimony 

(a) Good practice would be to supplement in this scenario 
3. Motions to Resolve Discovery Disputes 

a) Motion to compel (requesting party) 

b) Motion for protective order (responding party) 
4. Court Role

a) Trial and discovery cutoff date (among other dates) 

b) Resolves discovery disputes 

c) All federal courts have assignments so you know your judge throughout 

5. Parties’ Role

a) Initial Disclosures 

b) Party-Driven discovery 

(1) Rule 1: justice, speed, expense 

(2) Rule 26 (g): must be signed, to be certified as complete 

(a) Indicates they are in good faith and 

(b) Proper requests 
c) Expert Witness Disclosures 

d) Discovery cutoff date 

e) Pre-trial disclosures 
B. Scheduling/Timing 
1. Filing Papers – Rule 5 (d) (1) (A) 

a) Filing required papers after the complaint must be filed at reasonable time after service 

(1) Standard, not a set rule

b) Disclosures or discovery requests cannot be filed until after they are used in proceeding or the court specifically orders their filing.
2. Discovery start – Rule 26 (d) (1) 

a) Not to seek discovery from any source before the parties are conferred in accordance with Rule 26 (f)
3. Any Sequence – Rule 26 (d) (3) 

a) Methods may be used in any sequence 

b) Discovery by one party does not require any other party to dely its discovery 
4. Signature required – Rule 26 (g) 

a) Signature required on all disclosures, responses, and objections 
5. Failure to Cooperate – Rule 37 

a) Failure to cooperate in discovery or make disclosures is sanctionable. 
6. Duties of candor and care – Rule 26 (g) 

C. Discoverable Matter (Scope of discovery) 

1. Attorney-Client Privilege 
a) Communication between privileged relationships is protected, but not facts 
(1) Must still answer interrogatories truthfully even if the information came up in a protected conversation with your attorney 

(2) Corporate lawyer-client privilege is narrowed to the employees in control (control group test) 

(3) Public conversations are not in confidence, so they are not protected by the attorney-client privilege 
b) “Confidential and privileged” footnote is not necessary and not necessarily sufficient 
2. Work Product Exception – Rule 26 (b) (3) 
a) Parties cannot generally discover documents (tangible things) prepared in anticipation of litigation 
(1) Exceptions: 
(a) If discoverable under 26 (b) (1) – non-privileged, relevant, proportional, etc. 
(b) If the party has substantial need for the materials to prepare its case and cannot obtain materials without hardship 

(i) Disclosure of mental impressions, legal theories, or opinions of attorney are protected and not discoverable

(2) Approaches
(a) Specific Claim Approach 

(b) Ad hoc approach 

(c) Primary purpose approach 

(i) Routine accident reports are denied
(3) Example: 
(a) Hickman v. Taylor – Lawyers were really aggressive with discovery “tell me what you’re your lawyer did” so it was prohibited from discovery due to the work product exception. Mental impressions are harder to prove a need for because they are more privileged. The plaintiff could alternatively find out the same information from deposition or interrogatory. Lawyers are not witnesses, so the lawyer’s testimony or thoughts about the unusual boating accident with an unusual cause 
3. Non-Privileged Matters – Discoverable under 26 (b) (1) 

a) Not privileged 

(1) Privileged (non-discoverable) information within these relations: 

(a) Lawyer-client

(b) Dr-patient 

(c) Priest-Penitent 

(2) 5th amendment against self-incrimination 

(3) Needs to write out general statement of why requested document is privileged to avoid discovery of it 
b) Relevance

(1) Generally: material that is too remote from potential claims or defenses are prohibited from discovery 

(2) Identify the claim or defense that the discovery relates to and determine if the discovery is relevant to that claim 

(3) Must be reasonably calculated to reveal even if it does not ultimately reveal: 

(a) Information that may demonstrate that a material fact is more or less probable 

(b) Information that might assist in discovering such information 

(4) The relevance of the discovery request depends on what the law is and how it addresses the legal significance of the claim or defense

c) Proportional – Rule 26 (b) (1) 

(1) Multiple factors for proportionality calculus 

(a) Importance of issues at stake/ size of case 

(b) Information Asymmetry (relative access to relevant info) 

(c) Burden of paying for discovery (Parties’ resources) 

(d) Importance of resolving the issues 

(2) Whether the burden or expense of the proposed discovery outweighs the benefit 

(3) Amount in controversy in comparison to the cost of discovery 
(2) Example 



Oxbow v. Union Pacific R.R

(a) $50 M lawsuit with discovery of estimated costs of $85,000 to procure the requested documents from the founder’s electronic records that may reveal market forces were the cause of Oxbow’s low profits. 

(b) Court rules that this is not too burdensome in relation to the potential damages of the lawsuit, and that even though the producing party bears costs of discovery it is not too burdensome given the extent of the lawsuit 

(c) Some factors it considers/reasoning: 

(a) Would have high impact beyond parties 

(b) Cost of complying is lower than damages sought 

(c)  Oxbow doesn’t object on their ability to pay the costs 

(d) Burden does not outweigh benefit 
B. Protective Orders – Rule 26 (c) 
1. Annoyance 
2. Embarrassment 
3. Oppression Rule 26 (c)

a) Example: Rivera v. Nibco
(1) Defendant wanted to know info on employee’s immigration status for defense to discrimination in the workplace lawsuit.

(a) Court allowed the disclosure of marriage status, birth date, education, and criminal history but the immigration status and place of birth was off-limits to discovery, and non-discoverable as oppressive and irrelevant information to the defense

(b) Not particularly relevant, but even if it was, it was oppressive due to potential consequences and retaliation from the employer to those employees due to that information being released about them.  
4. Undue burden 
5. Undue expense 
C. Communication 
1. Generally – Rule 26 (a)
a) Initial Disclosures – Rule 26 (a) (1) (A) 
(1) Mandatory initial disclosures – must be shared or lose the ability to use as evidence

(a) Witnesses 

(b) Documents 

(c) Damages

(d) Insurance 

(2) Mandatory expert witness disclosures 

(3) Pretrial disclosures

(a) Trial witnesses 

(b) Depositions for trial 

(c) Trial exhibits 

(4) Duty to supplement initial disclosures if you have found another document, for example 

(5) Unless exempt under 26 (a) (1) (B), or ordered by the court, a party must provide without request: 
(a) Name, phone, and address (if known) of parties likely to have discoverable information (relevant to claims or defenses) 
(b) Copy or description of all documents, tangible things a disclosing party has, unless impeachment

(c) Computation of each category of damages (made available for inspection and copying) 

b) Does not require turning in “bad documents” on outset 

(1) Will be required if the party asks for them later 

(2) This is because the rule specifies only relevant documents that you will use for your case
D. Informal discovery 

1. In general – before litigation, parties can do reasonable investigation 

a) Allows trial preparation 

b) Prevents surprises 

c) Pleading rule in 1938 shifted the burden of fact gathering from the pleading stage to the discovery stage 
2. Reasonable Inquiry – Rule 11 
a) Reasonable Inquire implies an informal investigation 

b) Ethics rules prohibit lawyers from speaking to represented persons 

c) Testifying expert opinions are discoverable 

d) Non-testifying expert opinions are discoverable only when not obtainable by other means 

e) Consulted but not retained experts are NOT discoverable 

f) All eye-witnesses are discoverable 
E. Formal Discovery Tools 

1. Interrogatories – Rule 33
a) First in sequence of discovery to locate and identify evidence

b) Up to 25 written questions for a party
c) Written question with written answer

(1) Responding party must answer or object within 30 days 
(2) Can object to interrogatories in answer, but must specifically articulate objections 

(3) Requires reasonable inquiry 

d) May postpone contentions in interrogatories until the end of discovery 
2. Requests for production – Rule 34
a) Ask for access to documents or objects that already exist, to collect more information 
(1) Must request with “reasonable particularity” 

(2) Must reply/comply within 30 days or other timeline stipulation of agreement 
3. Physical or Mental Examinations – Rule 35
4. E-Discovery – Rule 34 
a) Example: Zublake

(1) Electronic evidence is no less discoverable than tangible documents 

(a) Electronic data is discoverable

(b) Physically intangible documents are still discoverable “matter” 
(2) Responding party must bear expense 

(a) No cost shifting 

(a) Unless undue burden that outweighs value

(b) For inaccessible data, it is not readily available and appropriate to consider cost-shifting 

(3) Court ordered a sample of backup files before requiring all of them to be discovered because a factual basis is required
5. Depositions – Rules 27-32
a) Use depositions to collect spontaneous evidence (save best for last!) 

(1) Can be used for impeachment purposes, or to cast doubt on the credibility of the witnesses
b) To prepare for depositions: 

(1) Make copies of important documents 

(2) Key witness depositions should come last, after less important 

c) Deposition witnesses do not have a duty to investigate 

d) Depositions are limited to one day of 7 hours
6. Requests for Admission – Rule 36 
a) Asks the party to admit to some allegation/claim 
b) Typically get back denials 
7. Subpeona to Non-Party – Rule 45
a) Non-party subpoenas cannot be asked to admit to things or complete interrogatories  

b) Non-parties who are issued subpoenas need to show up and/or provide documents (cannot take deposition of non-party without a subpoena) 
F. Responding to Discovery Requests 
1. Considerations 

a) What is requested? 

(1) Within the scope of discovery?  
b) What responsive material exists? 

(1) To the extent required and no more

(a) Can be time-consuming
(2) Duty to investigate 

(3) Reviewed by law firm 

(a) Pre-disclosure review 
(i) No work product exception 

(ii) No privileged documents

2. Options

a) Comply

b) Object to request

(1) In whole or part

(a) Judge could motion to compel or protect

(2) Example: 

(a) Fisions; drug manufacturer had incriminating “Dear Dr.” letter evidence of threatening consequences of the drug it manufacturers. Request for production was objected because the letter used the drug name “theopheline” but the document request asked for letters referring to the brand name “somophyllin” 

(iii) Sanctions for defendant

(iv) Try to look for justice, not loopholes
c) Object but also comply 

(1) Answer irrelevant claims despite not being good
(2) Not an option to fail to give documents
II. Trial Bifurcation – Rule 42 
III. Pretrial Resolution 

A. Dismissals 

1. Voluntary Dismissal – Rule 41 (a)
a) By plaintiff (before opposing party has served an answer or motion for summary judgement) 
(1) Without court order 

(a) Notice of dismissal before opposing party serves answer or summary judgement motion 

(b) Signed stipulation of dismissal by both parties 

(2) Effect 

(a) Without prejudice unless otherwise stipulated
(b) Can use for “judge shopping” to get a new court potentially  

(3) Example 
(a) In Re Bath: voluntary dismissal can happen even after a defendant has requested a motion for involuntary dismissal under 12(b)(6) for failure to state a claim because filing under that rule is a notice, not a motion or answer, so it doesn’t cut the timing for voluntary dismissal.

(b) Can use for “judge shopping” to get a new court
b) Second dismissal – Rule 41 (a) (1) (B) 

(1) Dismissal with prejudice 
2. Involuntary Dismissal – Rule 41 (b) 
a) If defendant fails to prosecute or comply with rules

 OR 

b) If plaintiff fails to prosecute 
3. Counterclaim – Rule 41 (c)
a) Before responsive pleading is served

b)  If no responsive pleading is required, then before evidence is introduced
4. Previously Dismissed Action – Rule 41 (d) 
a) Court may order the plaintiff to pay all or part of costs of previous action 

b) Stay proceedings until the plaintiff has complied
B. Summary Judgment – Do we need a trial?
1. Generally – Rule 56

a) Movant must show that there is no genuine dispute as to material fact and the movant is entitled to judgement as a matter of law. 

(1) Genuine dispute if a reasonable jury could return a verdict for the non-moving party (not would, but could) 

(2) Entitled to judgement as a matter of law means that a reasonable jury could only find for that one side given the facts and the law
b) Anytime until 30 days after close of discovery 

c) Viewed most favorably to non-moving party 

d) Only considers evidence that is admissible at trial
(1) Admissions are relevant but not mere allegations or denials

e) Mixed questions of law and fact are typically for the jury, unless so clear that only one inference could be made, and then it is for the judge to decide as a matter of law
2. Timing 

a) May be anytime until 30 days after end of discovery 

b) Usually, but not always after answer

c) Theoretically the court first considers whether moving party meets burden, then it shifts to non-moving party and the court considers whether non-moving party has created a genuine dispute 

d) In reality, courts typically considers brief of moving and non-moving party together in deciding whether genuine dispute of material fact exists
3. Record for motion (SJ is always about a genuine dispute of material fact and entitled as a matter of law)

a) Preview of trial evidence, discovery materials on file 

b) Admissions (Note: Allegations are NOT relevant to summary judgement) 

c) Affidavits (if admissible)

d) Declarations (if admissable) 
4. Judgement on the pleadings – Rule 12 (d)
5. Conversion of Faulty 12(b)(6) motion to Summary Judgement 
a) If matters outside the pleadings are presented in a 12 (b) (6) motion, the court can decide whether to exclude them from the decision or not. If not excluded, the motion is treated as summary judgement

6. Examples

a)  Slaven v. City of Salem
(1) In the response to the summary judgement, the plaintiff did not bring forth sufficient evidence for one of the elements of negligence in which the jailor did know or should have known of the prisoner’s suicidal tendencies, because that would impart a duty on the jailor to remove the prisoner’s belt 

(2) Materials must be admissible in court as evidence to be part of the summary judgement record 
(3) Disbelief of denial or slightest doubt is not enough evidence to be relied on in summary judgement  

b) Tolan v. Cotton

(1) Trial court granted summary judgement for Cotton, a police officer who shot a man who was accused of stealing his own car and then said “get your fucking hands off my mom” which was affirmed by the appellate court 
(2) Supreme court vacated the lower court’s judgement because in the best light towards the plaintiff, there was at least a genuine dispute of fact of whether it was a threat 
(3) Disbelief of denial or slightest doubt is not enough evidence to be relied on in summary judgement  

c) Scott v. Harris
(1) Video evidence makes it harder for defendants to obtain summary judgement, yet the decision of a video recording where the court reasoned left no question of fact, some viewers in a study disagreed 

(2) Video evidence can be used to determine no genuine dispute of fact
C. Default Judgement – Rule 55 (a) 

1. Clerk can give judgement (without judge) if: 

a) Must be for a “sum certain” must be easily calculated 

b) Affidavit included 

c) Defendant has not appeared or been involved in the case in any way 

d) Defendant is not a minor or incompetent

2. Court may have a hearing under 55 (b) (2) 

a) Cannot recover more than indicated in the complaint 

b) Cannot have damages that are different from the original complaint
3. Example: Khashoggi  

a) Failure to plead or otherwise defend will lead to default judgement 
D. Premature Motion – Rule 56 (d) 
1. When facts are unavailable, the court can

a) Defer or deny the motion

b) Allow time to obtain info or any other appropriate order
IV. Jury Trial 

A. By Right: 7th Amendment 
1. Where value of controversy exceeds $20, right to trial by jury is preserved for a remedy at law (not at equity) 

a) Applies to common law, not admiralty or equity cases

b) Only applies to federal courts 

(1) States are free to create the right to a jury or not
c) Even with a right to jury, parties are not required to try cases to jury
d)  If an issue requires both questions of equity and damages, then you will get a jury (center of gravity doesn’t matter, it is issue-by-issue) 
B. By Request: Rule 38 (b) 

1. Must file demand for jury with court and serve on all parties no later than 14 days after service of the last pleading

a) Commonly, parties demand jury trial in complaint or answer

b) If no party wants jury, will be waived by no party requesting it 

(1) Rule 39(b) allows the judge to order jury trial if a party forgets
c) Advance waivers of jury trial may apply through contract 
C. Central Standard – Rule 56 
D. Administering 

E. Perspectives 

V. Promoting Honesty in Litigation (Rules 11, 26 (g) and 37) 
VI. Dispositive Motions During and After Trial  Rule 61 
A. Rule 61: No error is ground for setting aside verdict, granting new trial, or vacating unless justice requires otherwise

1. Plain English translation: let errors go unless they harmed the appellant
B. During Trial 

1. Motion for Judgement as a Matter of Law (JMOL) 

a) Directed Verdict – Rule 50 (a) 

(1) Record for the motion: trial record at the time that the motion was made 
(2) Timing: Can be brought any time after a party has been fully heard on an issue, but before the case is submitted to the jury 
(3) Standard: a reasonable jury could not find legally sufficient evidentiary basis for a motion in the party’s favor. Always discretionary, no right to have it even if it meets that standard. 
(a) Party must convince judge that it should be able to go to the jury.

(b) Legally sufficient evidentiary bases is not described in the rule itself, but they will grant it if reasonable people could not disagree on the result based on the evidence that is so clear. Typically only granted when the chance of reversal is low, to avoid risk of retrial.
(4) Examples
(a) Pennsylvania RR v. Chamberlain
(v) The court reasoned there was no substantial supporting evidence for the plaintiff because the one witness that was presented only heard the accident on the tracks and was physically not in the position to truly see what happened, so the evidence from the witnesses on the other side was a legally sufficient evidentiary basis

(vi) Try to Reasonable people could not disagree that it could not establish that element that the train collision caused the plaintiff to fall out of the train car

(vii) Must not weight the evidence or credibility of the witnesses (but this case gets dangerously close to doing so) 

(b) Example: Lane v. Hardee’s Food Systems

(i) Lane did not meet burden of sufficient evidence because it was not the only conclusion possible, only a permissive one given the most favorable reading of the timeline of the mopping, so it reversed the JMOL that was granted by the lower court in favor of the defendant, and allowed it to go to jury because the plaintiff had a possible grounds for a claim
D. After Trial 

1. Renewed Motion for Judgement as a Matter of Law 


a) JNOV – Rule 50 (b) and (c) 

(1) Record for the motion: entire trial record, including defendant’s evidence 

(2) Timing: within 28 days after entry of judgement, and must have moved for JMOL under Rule 50 (a) at a proper time at trial
(3) Standard: a reasonable jury could not find legally sufficient evidentiary basis for a motion in the party’s favor, so the verdict made must not have been reasonable

(a) When a jury reached a conclusion that reasonable people could not have reached

(b) Because the verdict requires an initial 50 (a) motion that was brought during the trial, before the jury deliberations, the judge conditionally submits the case to the jury and can reassess after the verdict (legal fiction)

b) If granted, then judge must conditionally rule on motion for new trial and state grounds for conditional ruling (conditional granting does not affect finality) 

c) If denied, may assert error in that denial

d) Example: Trivedi v. Cooper
(1) Defendant moved for directed verdict on 2 of 3 claims because the plaintiff had paranoid schizophrenia and no evidence of a dispute

(2) Jury rendered verdict for plaintiff 

(3) Motion for new trial, court is free to weigh evidence itself and need not view in light most favorable to verdict winner

(4) Since it depended critically on the credibility, this judge decided that it is inappropriate to grant new trial, so instead chose remittitur 

(5) Remittitur: the process that a court compels a plaintiff to choose between a reduction of excessive verdict and a new trial, which may have three different approaches: 

(a) Lowest amount supported 

(b) Highest amount supported – Trivedi 

(c) Reasonable amount 
XXV. Post-Trial Motions for Relief

A. Motion for New Trial – Rule 59 

1. New trial altering or amending a judgement, must be tried to new jury 

2. Standard of review for verdict errors: not supported by the weight of the evidence (Here, judge actually weighs evidence) 

a) Newly discovered evidence 

b) Not viewed in light most favorable to the non-moving party 

(1) Judge has a firm and definite conviction that the verdict was wrong 

(2) Usually presented together with JMOL motion in the alternative
3. Process: error in conduct of trial or jury’s deliberations, or new evidence where the losing party finds new evidence

a) Legal errors by trial judge 

(1) Jury instructions 

(2) Incorrect evidentiary rulings 

b) Attorney Misconduct 

(1) Improper argument 

(2) Alluding to inadmissible evidence 

c) Jury tampering 

4. When: no later than 28 days after entry of judgement
B. Motion to Vacate Judgement – Rule 60 (b) 

1. Viable reasons 

a) Mistake 

(1) Inadvertent mistake 

(2) Surprise 

(3) Excusable neglect (uncommon, just sue the lawyer for malpractice) 

b) Newly discovered evidence that could not have reasonably discovered in time to move for new trial under 59 (b) 

c) Fraud
d) Judgement is void 

e) Judgement is based on earlier judgement that has been reversed or vacated 

f) Any other justifiable reason for relief 

2. Record for the motion : trial record, dispositive motion record, witness statements, declarations, exhibitions 

3. Standard for review: grant motion depending on the standards for that error (case law) 

4. Examples 

a) Karak v. Bursaw Oil Co.
(1) You have to explain why you didn’t discovery the first time, as in this case the discovery was late 

(2) 60 (b) is not a substitute to an appeal, you must put effort into the trail first 

b) Toole 

(1) Show us that the missing evidence was significant 

(2) Need good evidence to vacate judgement 

(3) Fraud claim 

(a) Evidence was not clear and convincing 

(b) Misconduct prevented fair prepration or presentation 

(c) More evidence is needed 
XXVI. Appeals 

A. Jurisdiction – 28 U.S.C. 1291 delineates jurisdiction
B. Final Judgement: appeals are postponed until final judgement on a case 
1. In general: 

a) Notice of appeal must be filed with trial court within 30 days of final judgement

b) Not the same as a retrial 

(1) No witnesses 

(2) Don’t go looking for problems, only the specific issues brought up by the appellant
2. Single Claims 

3. Multiple Claims or Parties 


a) Partial Judgement – Rule 54 (b) 

(1) Court may direct entry of final judgement as to one or more but not all claims or party

(2) Such decision does not end the actions of the rest 
C. Standards of Appellate Review

1. Appealability/Reviewability requirements

a) Can only review a final decision 

(1) Reasoning: don’t want “piecemeal” appeals, need to wait and see if there is an aggrieved party 
(2) Exceptions 

(a) Partial judgement 

(b) Injunction appeal 

(c) Certified Question 

(d) Class certification 

(e) Collateral order under 28 U.S.C. 1291

(3) Example 

(a) Liberty Mutual
(i) No final decision because they did not go through requested remedies or issue a final judgement document. 

(ii) Exceptions did not apply because it was a single claim, not a partial judgement type of claim, no injunction that can be appealed right away, no issue of interlocutory review here 
b) Prejudicial 

(1) Only appeal things that could actually affect the outcome 

(2) Only an “aggrieved” party may appeal 

(a) Not aggrieved if won on everything 

(b) May be aggrieved if you lost on one thing

(c) Unlikely to be aggrieved if damages were just lower than you wanted but you won on everything 
c) Must be preserved below by objecting during trial 

(1) Can present in a different phrasing, but cannot use new legal theories or facts entirely 
(2) Exceptions: 

(a) Pure questions of law 

(b) No opportunity to raise 

(c) Substantial justice at stake 

(d) Proper resolution is beyond any doubt 

(e) Significant questions of impact or great public concern 

(3) Example 

(a) MacArthur 
(i) Did not object to failure to instruct on title VII retaliation, so it was not preserved below during trial and waived the right to discuss on review 
d) Presented about 

e) Cross appeal is required to support judgement modification but arguments that support entered judgement may be made without a cross-appeal 

2. Standards of review 

a) De Novo for pure legal questions with only one correct answer (least deference to trial court)
(1) Plenary/ Independent 

(a) Failure to state claim 

(b) Summary judgement 

(c) Judgement as a matter of law 

b) Clearly erroneous standard for factual findings (moat deference to trial court) 
(1) Deference to demeanor evidence, trial courts ability to judge witness credibility 

(2) Make factual findings regarding 

(a) Jurisdiction 

(b) Venue 

(c) Service of process 

(d) Non-merits defenses 

c) Abuse of discretion for judgement calls within range of answers
(1) case management and scheduling decisions 

(2) Less deferential in default judgement/severity 

d) Mixed Questions of law and fact 

(1) Drawing an inference from other facts doesn’t always fall under one consistent standard 

(a) Mostly legal -> De novo 

(b) Mostly issue of fact -> clear error 
3. Exception for final judgement 

a) Interlocutory review – 28 U.S.C. (b) and (e)

(1) 28 U.S.C. b: When a judge believes that an issue has a substantial ground for difference in opinion AND an immediate appeal may advance the end of litigation, a court of appeals may permit review of that issue 

(2) 28 U.S.C. e: The Supreme Court may prescribe rules not otherwise specified for interlocutory decisions

XXVII. Subject Matter Jurisdiction 

A. SMJ in General 

1. Not waivable (unlike venue and PJ) 

2. Judged at the time of the complaint
3. SMJ of State Courts 

a) 
State courts have broad SMJ over most (not all), and handle the majority of cases 
4. SMJ of Fed. Courts 

a) 
Limited/narrow SMJ and ability to hear cases that implicate national interest 

b) Main types: 

(1) Fed. Question Jurisdiction 

(a) Note: having FQ jurisdiction does not withdraw from state court automatically, but only allows Fed. Jurisdiction over the claims 

(b) Some exceptions, maritime and copyright have exclusive federal jurisdiction 
(2) Diversity Jurisdiction

5. Concurrent Jurisdiction: plaintiff has choice to file in federal or state court 

(1) Just because it can be filed there doesn’t mean it has to be 

(2) Exception: exclusive federal when Congress specifically says so 

(a) Antitrust 

(b) Bankruptcy 

(c) Copyright 

(d) Patent 

(3) Exclusively state when no federal statute at all and no diversity 
6. Tactical Considerations 

a) Convenience 

b) Familiarity 

c) Jury Pools 

d) Speed 

(1) Fed courts resolve more quickly 

(2) State courts have different speeds and potential backlog 

e) Case Assignment 

(1) Fed courts often appoint one judge from start to finish 

(2) Some state court systems are not assigned to judge 

(3) Cases with complex issues favor one presiding judge 

(4) Politically unpopular interests favor fed. Judge 

f) Attorney Control – State often leaves scheduling decisions to att. 

g) Out-of-State Litigants – Prefer fed. Because less bias 

h) Judges expertise 

i) Other 

(1) Rules of evidence and discovery 

(2) Jury pool size and unanimous verdicts 
B. Diversity 

1. Four ways to establish diversity jurisdiction 

a) Citizens of different states

b) Citizen of a state and subjects of foreign states 

c) Of different states and subject of foreign state as a third party

d) A foreign state as a plaintiff  

2. Diversity Statute 1332 

a) More like a rule than a standard 

3. Establishing Citizenship 

a) Corporations – in every state of incorporation and PPB 

(1) State of Incorporation 

(2) Principle place of business – competing tests 

(a) Nerve center: where the majority of the high-level decisions occur, often where the headquarters is located 

(i) Hertz Corp. v. Friend

(a) HQ 

(b) Executory power 

(c) High level decision makers 

(d) Direct, control, and coordinate activities 
(b) Daily operations: Choose the state with the most business activity 
b) Partnerships/Collections of Individuals
(1) Carden Rule: Any state where the shareholder is domiciled/every state where it has members (not employees).

(2) Allows more citizenship states than corporations 
c) Individuals

(1) Mas v. Perry 

(a) Permanent test 

(2) Susan Gordon Case 

(a) Intent to stay indefinitely 

(b) Expressed not wanting to go back to PA, and had apt. in ID 

4. Amount in Controversy 
a) Amount in controversy = amount alleged in complaint – legal certainty not available – interests and court costs 

(1) Unavailable to a legal certainty 

(a) Determined by substantive law 

(b) Examples 

(i) Attorney’s fees aren’t available unless authorized by contract or statute 

(ii) Punitive damages not available in some jurisdictions
b) Over $75,000 diversity  jurisdictional requirement 

(1) Difenthal v. CAB 

(a) No proof of damages, even emotional, even after modifying the complaint 

(b) Must allege with particularity and with support if challenged 

(c) Takeaway: must have some support for claimed damages other than attestation 
c) Costs: expenses of the prevailing party that the losing party must reimburse, according to state rule 

(1) Filing Fee

(2) Printing Fees

d) Components of Monetary Judgement 

(1) Damages 

(a) General 

(b) Special

(c) Punitive

(d) Nominal

(2) Attorney Fees 

(a) American Rule 

(b) If authorized by contract or statute 

(3) Costs 

(4) Pre-Judgement Interest 

(5) Judgement and Post-Judgement Interest 

e) Aggregating Claims

(1) If the same plaintiff against same defendant

(a) Counterclaims are not aggregated with plaintiff’s claims 
(2) Exception: joint rules of liability 

(a) Undivided interest: rare, but two plaintiff’s act as one 
(3) N/A to class actions

5. Complete Diversity 

a) Plaintiff must be diverse from all the citizenships of a defendant corp.
C. Federal Question 

1. Arise under: Fed. Law creates plaintiff’s entitlement to a remedy 
a) The issue of the case directly implicates federal law 

b) As alleged in a “well-pleaded complaint” 
(1) Not sneaky

(2) Don’t look at the federal issues that the defendant is likely going to raise
2. Involve federal law is not sufficient for FQ jurisdiction 

a) Federal law is used to resolve the case

b) Cannot amend complaint to “arise under” if it merely implicates or involves Fed Law to solve

(1) Mottley

(a) Cannot anticipate the defenses in the complaint 

(b) Must relate to the complaint itself and not the potential response 
D. Supplemental: Second plaintiff can be added if first plaintiff’s claims meets the requirement 
1. Can add a fed claim to a non-fed claim when arising under the same facts

2. Constitution implicitly authorizes jurisdiction over related claims 

a) United Mine Workers v. Gibbs 

(1) Hurn Test: Only appropriate if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law

(2) Doctrine of Discretion 

(a) Not a “right” to hear if it is under the same facts 

(b) Reasons to decline to hear 

(i) Fed Claim drops out early 

(ii) State issues predominate 

(iii) Surer footed readings of the law/novel or complex issues of law 

(iv) Likelihood of jury confusion 
E. Removal

1. Exclusive and Concurrent 

a) Removeable

(1) Must be concurrent, with NO in-state defendants
(2) If exclusively federal, must be removed to federal to satisfy 

(a) Deadline for removal – 30 days after receiving pleading/service  OR receipt of a paper that made the case removeable after the pleading 

(i) Papers that make the case removable include: amount in controversy raised, adding a party, amended pleadings, dismissed a party 

(ii) If removal is based on diversity, cannot occur later than 1 year after action began, unless plaintiff acted in bad faith to prevent removal (Exception: fraudulent joinder).n
(b) Deadline for remand – 30 days after removal for personal choice/defects other than SMJ, anytime for SMJ defects 
b) Concurrent stays in state court if the defendant doesn’t want to remove it 

c) Usually, plaintiff chooses the forum 

(1) If Fed. Statute, maybe Fed. Would do a better job

(2) If either parties prefer fed court 

d) General Removal Statute 

(1) Brought in state court which originated in district court, may be removed to district court if it could have been filed there originally 

(2) Civil action brough in state court and could be filed as original action and no statute forbids removal 

e) All defendants who have been served need to agree on removal 

(1) Must agree

(2) Must provide notice 

(a) File in Fed. District court 

(b) Should also notify state court 
(3) No permission necessary, unilateral activity 
f) In-State defendant exception 

(1) Defendants from the same state doesn’t get to remove because they already have the advantage 

(2) Avitts Case 

(a) Complaint alleged “violated federal law” 

(b) Motion for more definite statement 

(c) Damage calculation statute rather than rules for liability 

(d) Not diverse and never raised a fed question issue

(e) Removal is based on the complaint 
XXVIII. Personal Jurisdiction

A. Long-Arm Statutes

1. Establish PJ in each state 

2. Types 

a) Laundry List 

(1) Example: Florida 

b) Constitutional Maxim 

(1) Example: CA 

3. Traditional Bases – care about gov. power 
a) Physical Presence 

b) Domicile 

c) Consent 

d) In-State Agent 

4. Modern PJ law – resolves problem with corporations 

a) Statute/law/long arm stating it is proper 

b) Must be constitutional 

c) Reasonableness factors 

(1) Judicial efficiency 

(2) Burden on the defendant 

(3) Plaintiff’s interest in obtaining convenient and effective relief 

(4) State’s interest in adjudicating the matter 

(5) Shared states’ interest in furthering substantive policy – Caplan says we can ignore this prong 
B. Minimum Contacts 

1. Out of state defendant is okay if contact with the state 

a) Reasons to care about Defendant’s contacts 

(1) Reciprocity – Diff. here because not necessarily “availment, benefits and burdens 

(2) Probable Locations of Witnesses 

(a) Defendant’s control over its fate 

(b) Fair warning to the defendant 

(c) Forum state’s interest in accountability and law enforcement 
2. Notions of fair play and substantial justice 

a) Example: Ticket from Carnival Cruise, passenger has consened to PJ 

b) Constitutional Amendments 5 and 14 

c) Rule 4(k)(1)(A)

3. Underlying values/policy arguments behind PJ (use to distinguish hard cases) 

a) Reciprocity 

b) Fair Notice 

c) Defendant consent and control 
C. International Shoe 

1. Purposeful availment 

2. Gained benefits from Washington State

3. Moved away from Pennoyer standard which needed physical presence, whereas here there were only salespeople hired by Int’l Shoe 

4. Specific jurisdiction in Washington state to be sued for tax arising out of this particular issue 
D. Contracts 

1. Burger King Case

a) Contract alone cannot satisfy PJ 

b) Purposefully directed and established a long-term contractual relationship enough to satisfy PJ 
c) Two-Step 

(1) Minimal, purposeful contacts 

(2) Holistically reasonable, making PJ reasonable. 
E. Intentional Torts

1. Purposeful direction, more applicable for torts 

a) Directed activities at the forum state or residents in the forum 

b) Even in absence of physical contacts 

2. Calder v. Jones 

a) Effects test: 

(1) Committed intentional act 

(2) Expressly aimed at the forum state 

(3) Causing harm that the defendant knows is likely to be suffered in the forum state 

3. Walden v. Fiore 

a) Plaintiff’s contact with the forum state is not determinative of the defendant’s due process 

b) Must still meet the purposeful prong, just in direction not availment

c) Here was more beneficial to the defendants, not that they intended specifically to harm the plaintiffs, look at the intent 

4. Burdick v. Sup. Ct. 

a) Defamation case over social media, but simply knowing the location of the plaintiff is not sufficient for PJ 

(1) Not enough purposeful contacts 

(2) Used the effects test but no aiming here, unlike Calder where the reputation effects were connected to the STATE, not just the plaintiff themselves. 

5. Internet Mediated Torts 

a) Ex: posted likeness on website, available anywhere, not targeted towards Nebraska, but it must be directed at the state, not just a defendant within the state 

b) Youtbue HQ in CA, and mostly directed at Ohio, would probably not have standing in CA. 

c) In the case where the site owner did not know about the plaintiff, there was no purposeful contact
F. Product Liability 

1. Step 1: Minimum purposeful case-related contacts between defendant and forum state (not just defendant) 

a) Stream of Commerce Method 

(1) Delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state 

(2) Alternative Interpretations

(a) Brennan

(i) Defendant is aware that final product is sold in the forum state 

(b) O’Conner 

(i) Defendant had “intent or purpose” to serve the market in the forum state. 

(3) Options for applying in a fact pattern 

(a) Standard X is correct and here’s why we win under Standard X 

(b) Win under any standard, and the ct. doesn’t have to choose between which one. (both interpretations are available for the exam). 
2. Step 2: Even if enough contacts, would PJ be unreasonable? 

a) Unreasonableness standard from Asahi case 

(1) Exchanging between Taiwan and Japan bank accounts 

(2) Not much plaintiff burden, points towards unreasonableness in private factors 

(3) Public Factors

(a) Plaintiff not a CA citizen (no state interest) 

(b) Violate CA law? (original case vs. contribution action) 

(4) Forum state wants to make its courts available for its citizens 

(5) Not talking about helping get justice 

(6) Judicial efficiency 

(a) Want to keep all the claims together, in favor of keeping in CA is slight 

(7) Burden on defendant is high 
b) Not always unreasonable to sue a foreign company, it could be reasonable if the burden is not too great 

(1) Not determinative 

(2) Maybe unreasonable if the burden is too great to have a fair trial 

3. Relevant values to contacts inquiry 
a) Reciprocity (benefitting from CA’s economy) 

b) Defendant’s control over its fate 

c) Fair warning to defendant 

d) Probable location of evidence and witnesses 

e) Forum state’s interest in accountability and law enforcement (make state safe for citizens) 
G. General vs. Specific PJ
1. General 
a) Don’t ask about reasonableness OR purposeful contacts here

b) Need only be “generally at home,” traditional bases PJ = General PJ 

(1) Natural Persons

(a) Domicile

(b) Individuals only have one domicile 
(2) Corporations 

(a) Where they are “essentially at home” 

(b) Includes HQ, place of incorporation, and potentially anywhere where their activities are so clearly indicating that they are at home, although not much case law on this. 

c) Relevant Sup. Ct. Case Law 

(1) Perkins v. Benguet 

(a) Special circumstances/context of WWII in Japan

(b) “Exceptional” case where they were determined to be essentially at home 

(c) Working out of living room in Ohio, even though not incorporated or technically HQ there 
(2) Helicopters v. Hall

(a) Straightforward Example 
(3) Goodyear v. Brown 

(a) Ohio-based, but factories in many places 

(b) Effects test is not good enough for specific jurisdiction here (not satisfied) 

(c) No stream of commerce theory here because it never got to the forum. 

(d) Ruled to be “essentially at home” in NC 
(4) Daimler AG v. Bauman – Modern Approach to General PJ 
(a) Plaintiff has aggressive theory that Mercedes is a CA Co. and that the parent co. is Daimler, when it actually happened in Argentina 

(b) Only 2.4% of sales in CA, and not enough relative to the contacts in the rest of the world

(c) HQ/PPB and state of incorporation are not necessarily the ONLY place for General PJ (some wiggle room) but we don’t have case law to support this theory yet
2. Specific 

a) Relatedness: arises out of or relates to the purposeful contacts 

b) May have both general and specific PJ but if doubts, look to case-related contact 
H. Bandemer v. Ford 
1. Ford 

a) Sup. Ct. has been trying to help big corp. for PJ matters

(1) The Usual Solution: The appropriate balance of interests will be reached if we focus on Defendant’s purposeful case-related contacts. 

(2) Policy concerns point in the same direction as the contacts inquiry for Ford. 
b) Reasonable and fair 
c) Contacts: Specific Jurisdiction is for case-linked jurisdiction 

(1) Arises out of/is related to = relatedness
(a) How related does it have to be? 

(i) Substantial factor - sold other cars, dealerships that serviced Ford vehicles, promoted resale market of Fords 

(ii) Fact finder could reasonably conclude that creating an attractive market for cars in Minnesota that the plaintiff’s were motivated to buy a Ford and drive it there. Need not have “but-for” or strictly causal relationship. 

(iii) Does it arise out of the contacts/causal? 

(i) But-for established because car owner may never have bought them without Ford’s purposeful contacts 

(ii) However, less than straightforward causal relationship 
(b) Takeaway: Ford was playing causation word games, but there was enough of a relationship that it is reasonable

(2) Is there enough contact? 

(a) Compare to other cases

(i) Worldwide VW (1980) 

(a) Facts: Defendant sold car in NY and plaintiff drove to OK (buyer’s unilateral decisions) 

(b) Distinguish: Distinguish: Local car dealership got sued when customer bought car from there and drove it to OK. Defendant in Ford is not situated as the small retailer in VW, not the manufacturer. 
(c) Analogize: 
(ii) Walden v. Fiore 

(a) Facts: took gambling funds from citizens of NV when they were at the airport in GA 
(b) Distinguish: Defendant’s contacts were in GA, no contacts in NV that we could see. 
(c) Analogize: 
(iii) Bristol-Myers Squibb

(a) Facts: already being sued in CA about the same drug, but the people that took the drug in OH is not related to the contacts of the manufacturer in CA. 
(b) Distinguish: In Ford the plaintiff is complaining about things that happened in MN, but not a connection here because cars are sold and used differently from drugs sold and used. Cars move around and value for contact with different states, but it is not analogous for drugs. Potential forum shopping. 
(c) Analogize: Relation between the mere coincidence that they were not in the state of company’s general PJ. 
(b) Think about policy issues

(i) Reciprocity 

(ii) Fair notice 
2. Reasonableness Factors 
a) Private Factors 

(1) Burden on Defendant 

(2) Plaintiff’s interest in access to local court 
b) Public Factors

(1) Forum state’s interest in adjudicating the case 

(2) Judicial efficiency across jurisdictions 

3. PJ’s Two Underlying Concerns 

a) Fairness to Parties 

b) Governmental Power Contest 

(1) Justice Kagan’s opinion 

(a) Infringing on sovereignty of another state? 
XXIX. Venue

A. Original Venue

B. Statutory Transfer of venue

C. Forum Non Conveniens: remove with permission to file in another system 
D. Forum choice 

1. Choice of Law differs from forum choice 

a) 
Erie Rule: fed. Courts cannot create their own substantive common law for diversity cases 

b) Choice of law rule in the state where the Fed. Court geographically sits (Klaxon) 
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