Under 14th amendment, no state shall deprive any person without due process of the law.

I. 
Ineffective Assistance of Counsel 
Under the 6th Amendment, in all criminal prosecutions, the accused shall enjoy the right to have assistance for his defense. Right to counsel exists at any critical stage and applies when punishment would possibly be jail time. 
Gideon v. Wainwright: right to counsel in the states. 

Standard for Ineffective Assistance: you are entitled to reasonably competent defense (not best). Did counsel’s defense fall below reasonable?

Strickland 2 prong test:

1. Identify Specific error/deficient performance

a. Below professional level of representation (objective)
b. Strategy v. Objectives (we give deference to trial atty’s strategy but client gets to decide objectives (plea guilty/not guilty, testify or not, jury or bench)

2. Was the D prejudiced at trial?

a. Prejudice = reasonably probability that but for the error/deficiency, the outcome would have been different. 

i. Objective standard: would a reasonable trier of fact, if confronted with new evidence/better legal argument/better strategies have come to a different outcome (can be hung jury). 

ii. Do not need to show innocence, just that deficient performance deprived D of fair trial. 

b. Prejudice generally not presumed. 

Hypo: video shows person stealing money from bank. Failed to speak to mom who said she was alibi. Meets prong one but likely fails on prejudice because video coverage of him at store and ppl would think mom is just trying to help son. 
· What if you didn’t check if client was in prison when crime happened? That would meet Strickland test. 

Chronic Per-se violations

1. No counsel

2. State interference with counsel

3. Counsel with conflict

4. Counsel who does nothing

Client gets to chose objective of rep (guilty/not guilty, whether to take stand or not, and bench or jury trial) and atty decides strategy. 

Florida v. Nixon: Counsel decided to counsel to spare life. Explaining strategy met with silence can meet Strickland. Here, it was not unreasonable to go forward with plea because it was part of strategy and atty tried to get consent multiple times. 
McCoy v. LA: client said he was innocent and wanted to fight charges. Atty confessed and focused on sparing life in mitigation. Ct said IAC- went against clients dignity/autonomy. 

IAC at plea bargaining: Must show:

1. Deficient performance at plea bargaining

2. Prejudice: reasonable probability that but for deficient legal advice at plea bargaining stage, D would have taken a better deal or would have not plead guilty/not guilty.

Examples of IAC at plea: 
1. Missouri v. Frye: doesn’t present plea offer 
2. Lafler v. Cooper: Doesn’t know law for trial 
3. Hill v. Lockhart: wrong parole advice 
· Atty said eligible for parole after serving 1/3 term but it was ½. Ct rejected because no showing of prejudice. 

4. Padilla v. Kentucky: Wrongful immigration advice
Right to self-rep

Faretta: Competency to waive counsel:
1. Does D understand the charges and proceedings and can D prepare and present a defense at trial? 
Did D intelligently and knowingly waive counsel? 


Ct will look at effect, likely cannot get rid of counsel half way through trial. 

Standby counsel – there if you need them. 

Dusky: Competency to stand trial

1. Can D understand the charges and proceedings?

2. Can D rationally assist counsel in preparing and presenting a trial? 

ID protective class
Prove discrimination. 


Show discriminatory purpose and effect. 

II. 
Brady Obligation
Pros has duty to disclose material exculpatory or impeachment evidence, irrespective of the good or bad faith. 

· Exculpatory/impeachment: evidence tending to show innocence or lesser degree crime. 

· Evidence suggesting someone else committed the crime
· Prior inconsistent statements of witnesses

· Evidence of witness motive to lie

· Information undercutting police and lab witnesses

· Evidence supporting defense theory. 

· Material: reasonable probability that had the evidence been disclosed, the result would have been different. 

· Take all withheld evidence cumulatively to see if it would leave to a different result.
No Brady for guilty pleas. No requirement to disclose impeachment evidence. 

Giglio: Adds impeachment to brady. Witnesses who received a benefit must disclose the benefit they received because it goes to credibility. 

· Jailhouse informants can testify but you need to disclose they are jailhouse bc they are expecting something in return. 

· Cal Crim 336: View the testimony of an in-custody informant against the D with caution or close scrutiny. In evaluating such testimony, you should consider the extent to which it may have been influenced by the receipt of, or expectation of, any benefits

Kyles v. Whitley: pros is responsible for cops, crime labs, anyone else helping pros. Look at brady violations together if there are multiple and see if, when combined, they meet the materiality standard. 
Trombetta: duty to preserve exculpatory evidence on its face. 

AZ v. Youngblood: Failure to preserve potentially exculpatory evidence is not a violation of DP unless it is done in bad faith. 

· Bad faith means deliberate in hopes for prosecution to have a better case. 

Pitchess Motion: motion too discover misconduct in police file made by either PD or DA.
Coerce confession, committed perjury, illegal searches, belong to Dept. Gang 

Mark furman using N word. 

· Must show good cause and materiality for motion and only records available are within 5 years bc of 5 year SOL on acts of misconduct. Pitchess discovery is confidential. 
· Good cause: plausible scenario of police misconduct. 

· Material: relate misconduct to defense 
· Ct balances officers right to privacy with need to discover relevant evidence. 
Cant share Pitchess info. 

Dauber motion: argue that expert should not be treated as expert. 
Brady Violation: does not need a motion, constitutional obligation. 
III. 
Substantive Trial Rights
6th amend:
1. RIGHT TO CONFRONTATION
a. Witness is physically present. 

b. Testifying under oath

c. Subject to cross exam

d. Fact finder can observe the demeanor of the witness 
Coy: Screens violate right to confrontation. Cannot observe demeanor. 
Maryland v. Craig – court said 1 way closed circuit TV is good enough, no 6th amend violation. Must balance child’s right to not be re-traumatized. Law can give individualized protections. 

Examination of victims of sexual crimes

· 15 years of age or less-can ask the prelim hearing being recorded and used for trial if harm to victim

· 13 years of age or less-by motion can ask the court for victim to testify other location beside inside the court room if standard is met

Crawford v. Washington: no testimonial hearsay statements at trial unless D had prior opportunity to cross examine D. What is testimonial?
· Prior hearing testimony

· Preliminary hearing testimony

· Grand jury testimony

· Prior trail test 

· Deposition 

· Sworn affidavit. 

To determine if something is testimonial, use primary purpose test:

1. Does this person think they are speaking in a legal context or do they have a different primary purpose (getting ambulance to come ASAP). If PP is something else, not testimonial. 
2. RIGHT TO SUBPOENA WITNESSESS
3. RIGHT TO COUNSEL
4. RIGHT TO BE PRESENT AT TRIAL
Illinois v. Allen: you have the right to be present at trial, but D can be removed when conduct is disruptive. Judge can hold you in contempt, gagging, removal.  

Deck v. Missouri: Right not to appear in prison garb or shackles. Right to not have visual shackles, even if at penalty phase. 
· Now we used modern shackles (not punishment, administrative). 
Counsel must show prejudice:

· Jurors heard chains or saw shackles

· Jurors thought D was dangerous due to high security

· D felt he could not take the witness stand bc jury would know he was shackled

· D’s fear of being shackled prohibited him from meaningfully interaction with counsel. 

5. RIGHT TO JURY TRIAL: right to a 1) speedy trial, 2)public trial by an 3) impartial jury. 

(Apprendi- required for all new elements that inc maximum). 

Importance of jury? 

Judge has formed beliefs already from previous cases. We want a buffer between gov and community. Issues are that verdicts are often arbitrary, don’t make sense. 
Under Duncan v. Louisiana, right to jury trial applies to all serious criminal offenses (punishable by over 6 months in prison for ANY ONE CHARGE). Cannot stack petty offenses to get you jury trial. 

i. Williams v. FL: No requirement for 12 person jury, but 5 person was not allowed. 6 approved. 

ii. Ramos v. LA: Requires unanimous verdict. Either all say guilty, or all say not. If no decision, hung jury. Judge will encourage jury to keep deliberating. 

Impartial jury: accused is owed a representative venire, not petite jury. 

· Venire: pool of jurors

· Petite jury: selected jurors. 

· Challenges for cause: for bias, unlimited

· Peremptory challenges: limited, discretionary (definition is arbitrary). 

· Batson challenge: peremptory strikes cannot be discriminatory

· 1) D shows inference of discrimination (show gave similar answers but treated differently), 2) DA offers race neutral response, then 3) court decides credibility of DA’s explanation. 

Taylor v. LA: No women bc women had to opt-in to. Jury service. 

· Violates 6 amend bc D has right to jury from the community. 

Right to publicity: 

D has right to public trial, but pretrial publicity can lead to prejudiced jury. Juveniles have closed trials. 

PRIOR RESTRAINTS on media NOT ALLOWED - COLLIDE WITH 1ST AMEND RIGHT. Press should be able to report on issue of public importance like crime. 
· Judge can issue continuance, change of venue, voir dire, sequester jury etc, gag order on parties 
Speedy trial rights
Post charing: 6th amendment guarantees the right to a speedy and public trial. (does not apply to pre-charging delays)
Speedy trial: trial must be within 70 days of indictment or charge. Delay due pre-trial motions, unavailability of D, or when necessary in interest of justice are excludable time. 

6th amend gives right to contest delay. court will balance Barker v. Wingo factors: 
1. Length of delay

2. Reason for delay

3. D’s assertion of right

4. Prejudice to D 

b. Doggett v. US 

i. Length of delay—8.5 years (beyond bare minimum needed) 
ii. Reason for delay 

1. Official negligence 

2. No bad faith, the government could’ve been more diligent. 

iii. Assertion of right 

1. Cannot assert if you don’t know 

2. Doggett got a pass because he didn’t know there was an active case going on. 

iv. Prejudice 

1. Can create rebuttable presumption
 In Brillon – client had gone through 6 appointed defense attys. Lost on speedy trial violation – ct said it was clients fault that he kept needing new attys. 

Dogget: fugitive wasn’t informed he was wanted when he re-entered the country, didn’t go to trial for 8.5 years, prosecutorial negligence led to dismissal even without a real showing of prejudice
Pre charging:

US v. Marion
1. 1.Delay caused prejudice to defense, such as a good witness died in the delay

2. 2.The delay was done in bad faith to gain an advantage (intent is very hard to prove, just like Youngblood)
Even if you win, they can re-charge. 
Remedy for Speedy trial rights is dismissal with prejudice.

5 AMEND: 
6. PRIVILAGE AGAINST SELF INCRIMINATION: 
· Police must stop interrogation if D invokes his right to remain silent (Miranda rights). 
· Prohibits D from being called as a witness at trial. Gov cannot comment on D taking the 5th and jury cannot draw inferences about D not testifying. 
7. PRERSUMPTION OF INNOCENCE
8. BURDEN OF PROOF 
a. Proof Beyond a reasonable doubt. Same standard for juveniles but no right to jury trial. 
DOUBLE JEOPARDY: no person shall be subject for the same offense to be twice put in liberty of life or limb. Requires conviction or acquittal. 

· “Same offense” if both are criminal charges (2 possible tests) 
· Blockburger = same elements test
· If each offense requires proof of an additional element that the other does not, NO double jeopardy problem because they are not the same offense. 

· FEDERAL COURT ONLY USES THIS.

· Grady = same conduct test – widely rejected

· Is this the same conduct? If YES, DJ. 

· Example: DUI + Vehicular Manslaughter 

· Blockburger----OK, because DUI you don’t have to kill and VM you do. 

· Grady------NOT OK, same transaction. 

DJ does not apply for dismissal on procedural grounds. 

· Can there be a RETRIAL IF: 

· Acquittal by Jury: NO 

· Acquittal by judge: NO 

· JNOW by judge: YES (you made motion, you invited) 

· Pretrial by Dismissal: YES 

· Mistrial: DEPENDS (if prosecution forces mistrial, NO) 

· Hung Jury: YES (Jury never reached verdict) 

· Successful Appeal: YES (unless appellate court held insufficient evidence to hold you guilty) 

· Separate Sovereign Doctrine: 

· DJ EXCEPTION

· Federal rule: no DJ for separate sovereigns – can retry case even if same elements under different sovereign laws
GRAND JURY/PRELIM

Under the 5th amendment, no person shall be held to answer for a serious crime (not misdemeanor) unless there has been an indictment by a grand jury or prelim hearing. 

Grand jury: 

· just need to show probable cause
· Costello v. US: rules of evidence do not apply
· only hears from Pros, D or counsel cannot be in the room 

· U.S v. Williams: exculpatory evidence does not need to be presented. 

To dismiss for GJ violation, there must be a showing of prejudice. 

Prelim 

· Judge, no jury

· D and counsel are present, can cross examine, present witnesses

· Probable cause. 
IV. 
Federal Sentencing: sentencing guidelines 
Purposes of punishment: retribution, incapacitation, deterrence, rehabilitation. 
Federal uses determinate sentencing: limits judge discretion. Mandatory minimums. 
Under Booker, some discretion is returned to the judge (no potted plant). You can explain guidelines, then say why you are asking lower or higher. OR say guidelines are right.
Departures from guidelines

Relevant: 

· Age (Young = mitigating)
· Mental health (Bad = mitigation)
· Military service (Mitigating)
· Criminal activity as a livelihood (Both)
· Criminal history (None = mitigation)
· Role in the offense (Significant = aggravating)
Not Relevant 

· Education 

· Addition 

· Employment record 

· Family ties 

· Race, national origin 

· Lack of guidance during youth 

· Prior charity, public service, good works 

Grounds for Departure: 

Section 5K1.1 motion—cooperating witness, because of your cooperation, the government will move for the judge to go below the guidelines and mandatory minimums.
· A defendant’s refusal to assist authorities in the investigation of other persons may not be considered as an aggravating sentencing factor.
Horizontal row: criminal history (if no offenses, 0 in crim history). 

Vertical: offense level 

Impose sentence within the range.
Acceptance of Responsibility: 
If the D clearly demonstrates acceptance of responsibility for his offense, decrease the offense level by 2. 

If the offense is level 16 or greater, and upon motion of the gov stating that the D assisted authorities in the investigation or prosecutor of his own misconduct by timely notifying authorities of his intention to enter a plea thereby permitted the gov to avoid preparing for trial, then decrease the level by 1 additional level. 

Zona A -- straight probation 

Zone B -- combo of probation + detention as condition of probation (home detention, community confinement, etc) 

Zone C -- imprisonment + detention as a condition of supervised release (short time in prison, then maybe halfway house) 

Zone D -- straight imprisonment, not eligible for probation 
Under Aprendi: Any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt. (in apprendi, judge added hate crime to the offense- this had to go to jury and be proved BRD). 
8th amendment – No cruel and unusual punishment. 

How to decide if sentence disproportional (Solem v. Helm)
1. Gravity of offense

2. Compare to penalty for other crimes in same jur

3. Compare to penalty for similar crimes in other jur 

Harmelin v. Michigan: Evolving standards of decency – we look to what other places are doing. 
Roper v. Simmons: 8th amend analysis for juveniles. 
· Categorical Ban on death penalty for juveniles and imposition of Life without parole in non-homicide cases. 
What is unusual?

1. Not established by law and custom (issue is that bad things come through customs)

2. Shocks the conscious. 
3 strikes do not violate C&U punishment. 

After you calculative, you have to propose a fair and just sentence. But that is not the sentence I am imposing because …. Or you say the ADVISORY guidelines are right because….
Apprendi no more? 

V. 
Restorative justice and Marcy’s law 
You cannot stop recidivism without addressing the root causes of violent crime-untreated trauma. 

RJ usually limited to non-violent, but it may be most useful in violent systems. 
Criminal focuses on: what crime has been committed? Who committed? What is the appropriate punishment?
· Issue is that abusers deny abuse. Abusers need a space to come forward and be resourced/supported. Avoid burden of trial for all (think victim). 

· Rape is the least reported crime. Trial re-traumatizes victims. The way the system works, the victims cannot be empowered bc of D’s rights. Pros interest not same as victim.  
Restorative: Who was hurt? What are those needs? Whose obligations are these? 
Marsy’s Law provides victims with the following enumerated rights:

1. To be treated with fairness and respect for his or her privacy and dignity, and to be free from intimidation, harassment, and abuse, throughout the criminal or juvenile justice process.

2. To be reasonably protected from the defendant and persons acting on behalf of the defendant.

3. To have the safety of the victim and the victim’s family considered in fixing the amount of bail and release conditions for the defendant.

4. To prevent the disclosure of confidential information or records to the defendant, the defendant’s attorney, or any other person acting on behalf of the defendant, which could be used to locate or harass the victim or the victim’s family or which disclose confidential communications made in the course of medical or counseling treatment, or which are otherwise privileged or confidential by law.

5. To refuse an interview, deposition, or discovery request by the defendant, the defendant’s attorney, or any other person acting on behalf of the defendant, and to set reasonable conditions on the conduct of any such interview to which the victim consents.

6. To reasonable notice of and to reasonably confer with the prosecuting agency, upon request, regarding, the arrest of the defendant if known by the prosecutor, the charges filed, the determination whether to extradite the defendant, and, upon request, to be notified of and informed before any pretrial disposition of the case.

7. To reasonable notice of all public proceedings, including delinquency proceedings, upon request, at which the defendant and the prosecutor are entitled to be present and of all parole or other post-conviction release proceedings, and to be present at all such proceedings.

8. To be heard, upon request, at any proceeding, including any delinquency proceeding, involving a post-arrest release decision, plea, sentencing, post-conviction release decision, or any proceeding in which a right of the victim is at issue.

9. To a speedy trial and a prompt and final conclusion of the case and any related post-judgment proceedings.

10. To provide information to a probation department official conducting a pre-sentence investigation concerning the impact of the offense on the victim and the victim’s family and any sentencing recommendations before the sentencing of the defendant.

11. To receive, upon request, the pre-sentence report when available to the defendant, except for those portions made confidential by law.

12. To be informed, upon request, of the conviction, sentence, place and time of incarceration, or other disposition of the defendant, the scheduled release date of the defendant, and the release of or the escape by the defendant from custody.

13. To restitution.

14. It is the unequivocal intention of the People of the State of California that all persons who suffer losses as a result of criminal activity shall have the right to seek and secure restitution from the persons convicted of the crimes causing the losses they suffer.

15. Restitution shall be ordered from the convicted wrongdoer in every case, regardless of the sentence or disposition imposed, in which a crime victim suffers a loss.

16. All monetary payments, monies, and property collected from any person who has been ordered to make restitution shall be first applied to pay the amounts ordered as restitution to the victim.

17. To the prompt return of property when no longer needed as evidence.

18. To be informed of all parole procedures, to participate in the parole process, to provide information to the parole authority to be considered before the parole of the offender, and to be notified, upon request, of the parole or other release of the offender.

19. To have the safety of the victim, the victim’s family, and the general public considered before any parole or other post-judgment release decision is made.

20. To be informed of the rights enumerated in paragraphs (1) through (16).

