Adjudicative Criminal Procedure
Right to Counsel

One of the most basic criminal rights

Every defendant has the right to counsel, however only indigent defendants have the right to court appointed counsel

Considered a Due Process (DP) right incorporated onto the states through the 14th amendment

Previously, only the most serious charges were provided with counsel
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Scottsboro (Powell) was the first case to bring this to attention as a right within states, not just federal

Betts led to a case-by-case determination of when counsel would be provided

Gideon v. Wainwright, 1963

· SCOTUS held that the right to counsel is fundamental and inseparable from DP, reasoning that anyone who can afford a lawyer obtains one

· Since the prosecution is deemed essential for the public, the defense should be too

· Given a retrial and was acquitted

“Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence.” – Powell v. Alabama
When does it expressly apply? FELONIES, DEATH PENALTY, and MISDEMEANORS W/ JAIL
Post-indictment pretrial lineups + Preliminary hearings + post-indictment interrogations + arraignments + first appearance before a judge after a formal trial + sentencing +  first appeal of right (direct appeal)

When does it not apply? 

civil cases + habeas + parole or probation hearings

In CA, you may make a Marsden motion for a change in counsel but after the first alternate PD appointment, you go before a panel
Right to Affective Counsel

This affects everyone and dovetails with malpractice

Counsel chooses strategy but client chooses objectives
People are entitled to a reasonable defense, not the best possible one

A Ford Taurus defense, not a Cadillac

It is on you to investigate the competency of your client and raise this issue

Strickland v. Washington, 1984
· SCOTUS ruling that established the standard and test for affective counsel

· Issue: when does counsel’s conduct so undermine the proper functioning of the adversarial process that the trial cannot be relied upon as having produced a just result?

· Holding: the counsel’s performance must have been deficient and the deficiency caused prejudice
· Deficient performance
· Counsel did not act as a reasonably competent attorney would have, in the given situation, at the time of trial

· Generally, counsel gets great deference for their strategic decisions which is why it’s based on a reasonable professional standard

· Prejudice
· There must be a reasonable probability that, but for the error, the outcome would have been different

· This is an objective standard based on what would have happened had a reasonable lawyer in that situation been representing the client

· Most IAC claims fail on this prong

Why is the prejudice prong so hard to prove?

Courts always aim for finality because of false ides of safety, efficiency, and the credibility of the system

There four per se violations (Cronic) that prove both elements and shift the burden onto the prosecution to show that the deficiency did not lead to prejudice

No Counsel  +  State Interference w/ Counsel  +  Counsel w/ Conflict-of-Interest  +  Counsel Who Does Nothing

Florida v. Nixon

· Counsel entered a guilty plea without the express consent of their client

· This was a strategic decision so that counsel could focus on the penalty phase and attempt to avoid the death penalty

· Strategy depends on the facts and circumstances of each individual case

· Client did not object but they also did not agree, but deference was given to counsel’s decision

· Attempted to keep grisly evidence out of the proceeding and keep the judge happy

There are no set rules about strategic decisions but the ABA standards can be used as a good guide

Contrast FL v. Nixon against McCoy v. LA:

McCoy v. Louisiana

· Counsel conceded client’s guilt during trial 

· Client was unambiguous and repeatedly objected to this strategy

· IAC because this about a client’s objective NOT about legal strategy
· Considered a new per se violation that does not require a showing of prejudice

Right to Self-Representation

“Any man who represents himself has a fool for a client.”
This is not explicitly in the constitution, but SCOTUS has held that it is implied/contemplated in it

Relates to ideas of dignity and self-determination, but concerns of inadequate justice and efficient trial
Faretta v. California

· SCOTUS holding that you have a right to self-representation but there are some caveats 
· You must have a colloquy with the judge

· This is required so that the court can be sure that you 1) know/understand what you’re doing and 2) explicitly waiving the right to counsel

· Dusky requirement + “Knowing & Intelligent Waiver of the 6th Am. Right to Counsel”

· Also established Faretta Co-Counsel
· Client is in the number one seat but there is still a co-counsel present at trial who does not appear on the record
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Indiana v. Edwards

· The defendant must be competent to represent themselves

· A slightly higher standard than Dusky
· Dusky: must rationally and functionally understand the proceedings, such as the charges, what court is, that you have a lawyer. Sufficiently present ability to consult w/ counsel w/ a reasonable degree of rational understanding such that you could assist your lawyer in preparing your defense. Decided by a judge.
· Held that Dusky is the same for competency to waive counsel and to self-represent to plead guilty HOWEVER
· This does not mean that you are competent to self-represent at trial
· Only guidance offered is “severe mental illness” affects this analysis, but does not offer a specific test

Phases
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Formal Charging Mechanisms

Can be Grand Jury ( rare, often only still used for sensitive cases

Grand Jury issues an Indictment that includes the charges

More likely will be approved of in a Preliminary Hearing in front of a judge

Prosecutor presents some information and the judge determines if it is sufficient to move forward

Unlike for Grand Jury where the defendant would only be present to testify, the defendant AND their counsel is present at the preliminary hearing

Judge will issue an Information that approves the charges have merit

There will be two Arraignments, one right after arrest and one after the Information/Indictment is issues
Defendant is formally informed of the charges, their factual basis, and then they enter a plea
Three plea options: not guilty or guilty or, rarely, no lo contender
No lo is like pleading guilty but it cannot be used against you in civil cases, unlike a guilty plea

Over 95% of cases are resolved with a plea deal, which goes up to 97% in the federal system

After the arraignment, comes bail
Bail

Release on own recognizance can be with or without bail, but it means that if you don’t show up then you will owe them money and a warrant will be issued for your arrest

US v. Salerno

· Challenged bail as detention without a trial for future, uncommitted crimes that are implicit in the “danger to the community” standard
· SCOTUS said that DP is not required because pretrial detention isn’t punitive but regulatory
· Reaffirmed the standard as flight risk and danger to the community
Prosecution gives proffers for proposed bail and release conditions
Defense can respond to these

Judge will ultimately decide whether the bail/release conditions are appropriate, or if they will remain in pre-trial detention

Depends on: seriousness of case, strength of evidence, prior record, ties to the community, and others
After the second arraignment comes discovery
Discovery

Investigation is what you do yourself, discovery is what the prosecution gives you

Statutory

Statutory discovery is always a two-way street

You must give certain things to the prosecution, and they must give certain things to you

	Prosecution
	Defense

	16(a)

· Tangible evidence

· Reports from exams and tests

· Expert reports 

· D’s statements

· D’s prior record

· No requirement to disclose exculpatory evidence
	16(b)

· Tangible evidence
· Reports from exams and tests

12.1

· Notice of alibi (Williams v. FL)

12.2

· Notice of mental defense

	Jencks Act (26.2)

· Requires the prosecution to turn over all witness statements from witnesses that will appear at trial
· BUT there is no timing requirement, so this can be done immediately before they appear
· Judges will often override this and issue a continuance

	Sanctions for Non-Disclosure
· Ordered inspection

· Continuance

· Evidence will be excluded (Taylor v. IL)

· Other, such as jury instructions


California has their own statutes as well

	CA Discovery Rules, Pen Code 1054.1

	· Names and addresses of witnesses (but not victims)
· Felony records of witnesses

· Exculpatory evidence

· Witness statements

· Test and exam results

· ALL are reciprocal


Constitutional Discovery (Due Process)
Considered a part of DP

A long line of cases including ones where the prosecution knows or should know (that a reasonable prosecutor would know) that a witness is giving false testimony

This is still true, but the standard for defense counsel is slightly lower (knowingly)
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**17 years after Youngblood’s arrest, the DNA was testable with new technology and he was exonerated
Brady Test:
1. Withholding of exculpatory or impeaching evidence

2. Reasonable probability outcome would have been different

“reasonable probability” is defined as probability sufficient to undermine confidence in the outcome 
Essential the flipside of Strickland, but for errors made by the prosecution

Kyles also added that determinations of materiality should be based on the sum of the evidence, not on individual pieces

REMEMBER: burden is “beyond a reasonable doubt” and *different outcome can mean a hung jury or a lesser sentence, does NOT have to be acquittal

	Examples of Brady/Giglio/Bagley Evidence

	Evidence suggesting someone else committed the crime

Prior inconsistent witness statements

Evidence of witness having a motive to lie

Information that undercuts police or lab witnesses

Evidence that supports the defense’s theory


There are some types of pretrial motions that relate to discovering evidence, such as suppression
Pitchess is a motion made by the defense to access a law enforcement officer’s personnel information, based on a CA SC case named for Sheriff

After the decision, law enforcement got so mad that they destroyed all their records

To succeed on a Pitchess motion you must show good cause which is to articulate a plausible scenario of police misconduct that is factually specific enough to avoid dismissal AND demonstrate the materiality of the evidence to your defense (nexus between misconduct and specific defense), that it could show prejudice or bias or impeach testimony

Motion ( Hearing w/ judge and police lawyer ( In camera review ( Disclosure

The in camera review is done by the judge who combs the files to determine if there is a “hit”

If there is, then you get a name and a date, and you must track them down

If they don’t want to talk or you can’t find them then you go back to court and file a motion to obtain the file itself

There is a 5 year SoL on the files and this is only done by request (technically the prosecution can also request this)

If you fail at a Pitchess motion, you can always try for Brady!

Trial Rights

Stem from the 5th, 6th, and 14th amendments

Speedy Trial (6th Am., Due Process, and Statutory)
Very strong remedy of dismissal with prejudice makes it hard to prove

Two types: pre-charging and post-charging and both must be brought before trial
However, there is no right to speedy sentencing (Betterman v. MT) because the speedy rights are attached to innocence
But you do get the time credited to your sentence

	Pre-Charging
	Post-Charging

	These delays implicate due process
	These delays implicate 6th Am. and Statutes

	When you have committed a crime and the gov’t waits to charge you, sometimes for years
	When you have been charged, pleaded, and there is a delay between plea and trial

	Statute of Limitations are supposed to prevent these

General federal SoL is 5 years, state is 3 years

No SoL on capital crimes
	The clock starts as soon as you are formally charged
Unwaivable, but there is “excludable time” such as COVID, but this can still be challenged

	Why?
· Building a bigger case, or its complex

· High-profile case that they want to be sure they get right

· Prosecutorial priorities

· Cold-case unites, developing tech
	18 USC 3161, Speedy Trial Act

· From the day of arrest or charge (whichever is later) the gov’t has 70 days to take you to trial

· If they don’t do it in time, you can move to dismiss

· Puts pressure on everyone in the courtroom, can be a weapon for the defense (can force a better bargain if p isn’t ready for trial)
· Court decides if dismissal is with or without prejudice

	How do you fight this?
· It’s going to be very hard (generally) and especially if it’s within the SoL

· US v. Marion gives us a two-prong element test

· If you win, they can re-charge the case without prejudice
	6th Amendment
· No exact definition of “speedy,” makes it much more common to bring because of vagueness

· Barker v. Wingo is a four-factor weighing test

· Only remedied by dismissal with prejudice, meaning it cannot be retried

	US v. Marion
1. Delay caused prejudice to defense, such as a good witness died in the delay
AND

2. The delay was done in bad faith to gain an advantage (intent is very hard to prove, just like Youngblood)
	Barker v. Wingo
1. Length of delay (one year is suspicious)

2. Reason for delay

3. Whether, when, and how the D asserted his right

4. Prejudice

Argue all four, but focus on the best ones


Doggett v. US: fugitive wasn’t informed he was wanted when he re-entered the country, didn’t go to trial for 8.5 years, prosecutorial negligence led to dismissal even without a real showing of prejudice
VT v. Brillon: client went through six different counsels, leading to a 3 year delay, his last lawyer filed a speedy trial motion, court held that while systemic breakdown within the PD system could mean the gov’t was responsible for the delay, but ultimately decided it was on Brillon

SCOTUS had another chance to address PD delays but then rescinded their cert
Right to Jury Trial (Art. III § 2, and 6th Am.)
What is their role? When does it attach? What are the requirements? 

Supposed to act as a barrier between governmental abuse and a way to educate citizenry about gov’t function

Aids in legitimacy and adds common sense into the law, potentially simplifying it

Duncan v. LA
· SCOTUS, 1968 said the 14th Am. incorporated the constitutional fundamental right to jury trial onto all criminal offenses except for petty offenses (6 months or less of incarceration)

· Followed by a series of cases that further illuminated when this right applies

· Baldwin: anytime there is a possible sentence greater than 6 months

· Blanton: losing your license is not enough

· Nachtigal: heavy fine is not enough

· Lewis: stacking up petty offenses is not enough, even if the total possible sentence goes over 6 months

Williams v. FL
· Turns out that 12 jurors is not a constitutional right to be incorporated onto the states (but it is required in CA)
· However, it is seen as implicit in the 6th Am. and therefore it is a requirement for federal juries

· They approved of a six person jury but declined to state whether that was a minimum or not

· Until Ballew v. GA when GA tried to use five people and SCOTUS said that wasn’t enough

· Too low to allow for meaningful discussion and disagreement

· Not enough to be a representative cross-section

· Larger pool means that more people have to be convinced, gives more confidence to the verdict and less emotional burden on each juror

Apodaca v. OR
· NO LONGER THE LAW

· SCOTUS (plurality) said that 10-2 and 11-1 splits are sufficient for conviction, and that total unanimity is not necesarry 

· However, unanimity was still required for federal courts

Overrule by…

Ramos v. LA
· 2020 SCOTUS revisited and held that a less-than-unanimous verdict is unconstitutional

· OR and LA were the only two states left not using unanimous verdicts but now they will have to

· Referred to as a “Jim Crow-era reform” meant to keep “those people” from ruining jury verdicts
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Rights at Trial

1. Right of confrontation (6th Am.)

2. Right to subpoena witnesses

3. Right to be present at trial (6th Am. and FRCr.P 43)

4. Privilege against self-incrimination (5th Am.)
5. Presumption of innocence (DP)
6. Burden of proof (DP)
7. Right to jury verdict
Confrontation
The witness must be (1) physically present to testify under (2) oath and be (3) cross-examined

Called the “engine of truth” as it is much harder to answer questions from an adversary

Gives the fact-finder the invaluable ability to observe the witness (4) demeanor and body language

However, there are issues with tough cases such as child sex abuse ( balance re-traumatization with the right to a fair trial

Craig v. MD: accused child sex abuser, eventually acquitted

· 1-way closed circuit tv was used, victim and counsels went into another room to question the victim while judge, jury, and accused stayed in the courtroom

· Factors 2, 3, and 4 are met

· Divided court but ultimately held that it was good enough because of the real attempts to preserve the 6th am. rights 

· Not across the board, must be an individualized determination based on the victim and the trauma, not on a presumption

CA has rules for victims of sexual crimes: 15 or less can ask for prelim hearing to be recorded and used at trial if there will be harm to the victim, 13 or less can motion for victim to testify in another location beside inside the courtroom if “standard” is met

Crawford and Evidence
Present at Trial

There are some limits on this if the dignity and decorum of the proceeding is being disturbed, it is not absolute
There are other options besides ejection that should be attempted because not being present can bias the jury against them
IL v. Allen: right to be present is part of the right to confront, but it is not absolute and you do not have a right to disrupt the proceedings

Deck v. MO: right to not have visual shackles or prison garb, even at the penalty phase of a death penalty case AND there is no “routine use” based on security concerns, you must challenge this answer and determine if there is an individualized reason for the security risk
Options allowed instead of ejection: contempt, gagging or stun belt/vest/cuffs, closed circuit viewing
To challenge, you must show prejudice

· Jurors heard the chains or saw the “shackles”

· Jurors thought D was dangerous due to high security

· D felt he could not testify because his restraints would be visible

· D’s fear of being shocked kept him from meaningfully interacting with counsel

· Stun devices are especially vulnerable to mistrial bc of bodily reactions

Self-Incrimination

Cannot be forced to testify against yourself, but if you take the stand you have waived this and must answer all questions

Refusal to talk to police or to testify cannot be used against you in a criminal trial, but it can be in a civil trial

Griffin v. CA: P argued in front of the jury that D would know what happened and tried to push the D to testify, SCOTUS said this is essentially punishing the D for exercising their 5th am. right and therefore not allowed ( no coercion or threats based on refusal to testify, cannot be addressed before a jury

Right to Present a Defense (5th Am.)

Defendant has the right to a meaningful opportunity to present a complete defense, and that right overrides state evidence rules (Chambers)

They are allowed to cross-examine their own witnesses and impeach the witness’s credibility

They also have a right to present evidence implicating a third-parties guilt, even if it does not exculpate themselves (Holmes)

Burden of Proof

In criminal cases, the standard is beyond a reasonable doubt, it does not have to eliminate every possibility, just doubts based upon reason and common sense not ones based in pure speculation
Public Trial/Media Rights

6th Am. guarantees a right to a public trial, and the 1st Am. guarantees freedom of the press

Constitutional collision makes it hard to weigh a fair trial with both of these

We will not restrict the press so the focus is on controlling the jury

	Options for ensuring fair trial and media rights

	· Change of venue (Irwin v. Dowd)

· Pre-trial questionnaires for the venire to determine their knowledge, counsel has a few days to look it over

· Sequestration, which is almost never, never used but they are always given instructions not to take in media about the case

· Occasionally gag-orders for clients, witnesses, or professionals will be issued but never for the press

· UK uses “prior restraints” that restrict the media until the trial is over, but those are not used here


Irwin v. Dowd: change of venue authorized for a heavily saturated small town, also mentioned that continuances are appropriate, D claimed the saturation was so great that it interfered with his right to a fair trial and the court agreed

Skilling v. US: Enron case tried in Houston, appealed saying there was prejudice, court said no because he didn’t prove that the high saturation actually caused prejudice, they didn’t convict him on all counts, there was extensive voir dire and questionnaire, just because there is saturation does not mean there is prejudice
Courtrooms are very rarely closed to reporters, but the way theyre allowed to be present may be restricted

Courtrooms are often closed during pretrial motions because the point is often to exclude evidence

There will often be a designated row for the press and another room with CCTV for the larger press pool

Two exceptions for closure are juvenile trials and gov’t informants whose identity must be kept secret

Sheppard v. Maxwell: unrestrained press les to a chaotic “circus” in the courtroom, so present that they could even hear off-the-record asides, judge took no steps to restrain them (continuance, change of venue, sequestration, or a new trial), did not even bar witnesses from talking to the press about their testimony, D’s habeas petition was approved
NE Press Assoc. v. Stuart: prior restraint requested by both parties, court approved, but SCOTUS said no

Gentile v. State Bar of NV: held a press conference saying that the real criminals were the crooked cops, Clark Cnty prosecutors filed a complaint, led to ABA drafting rules* that go further than SCOTUS rules about talking to press but they are guidelines, SCOTUS said that D did nothing wrong because he was speaking out in defense of his client

All states allow some amount of broadcasting of proceedings, in CA media can make a request and the judge decides whether to allow it and rules of engagement such as who can be on camera

Open proceedings are meant to hold elected prosecutors accountable, as well as reign in defense tactics, and keep the elite from deciding cases in the shadows

Talking to the press is risky, but prosecutors and police do it more frequently, so by staying silent you are allowing them to craft the narrative

*ABA prohibits statements that have a substantial likelihood of prejudicing the preceedings

Sentencing

Retribution + Deterrence + Incapacitation + Rehabilitation

	Determinate
	Indeterminate

	· Used in the federal system
· Specific amount of time you must serve, no parole

· But time can be taken off for good behavior

· Statutory range of discretion the judge selects from

· Mandatory minimums act as a legislative override on this discretion, supposed to be leveling
	· Used to be the majority system before the war on drugs
· Judges have full discretion to impose any sentence up to a certain statutory max

OR

· Can be a sentence without a specific time period, such as “life” or “25 to life” meaning you are eligible for parole after 25 years ( discretion shifts to parole board


	CA Sentencing

	· Triad Crimes: low, middle, and high terms the judge can decide between, with the presumptive being the middle

· We also have indeterminate sentences and parole boards, called “elephants”

· Mandatory minimums for child porn, drug laws, and gun use

· Very fond of enhancements: gang, use of weapon, victim type, recidivism

· Mitigation can be used in serious cases or to get low end of the triad, and enhancements may be stricken

· Three strikes: second eligible conviction gets you double the base offense, and third gets 25-to-life


Federal system has guidelines based on a table, with an index of crimes and their base offenses

Then there are “specific offense characteristics” that will increase the offense level which is the vertical axis
Criminal history is on the horizontal axis and is based on qualifying offenses, including any juvenile sentences

Where the two meet gives you the range of discretion that the judge has in determining sentence length

There are also zones, which tell you what the actual punishment could be

A. Straight Probation

B. Combination of probation + detention as a condition of probation, such as intermittent, community or home detention

C. Imprisonment + detention as a condition of supervised release

D. Straight imprisonment

Downward adjustments of the offense level are also possible, for things like accepting responsibility, aiding investigation, timely pleas

There are statutorily authorized factors that allow for departure from guidelines:

Age + Mental Health + Military Service + Criminal Activity as Livelihood + Criminal History + Role in the Offense
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“The court shall impose a sentence sufficient, but not greater than necessary, to achieve just punishment.” 18 USC § 3553
This feeds directly into the 8th Am. limitation of no cruel and unusual punishment

Interpretations of the 8th have changed a lot over time, but the current standard is based on “evolving standards of decency”

	“Evolving Standards of Decency” Test from Harmelin/Solem

	· Gravity of the offense

· Compare the penalty with other crimes in the same jurisdiction (intrajurisdictional)

· Compare the penalty for similar crimes in other jurisdictions (interjurisdictional)


Ewing v. CA: held that three strike laws are constitutional as long as the gravity of the other strikes is considered when evaluating the gravity of the “triggering” offense, can turn some crimes into wobblers (meaning chargeable as a misdemeanor or a felony)

Starting in 2005, there was a series of cases spurred by increased knowledge of youth brain development and the chemical inability of juveniles to comprehend or mitigate risk:
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Most Supervision to Least





Hallmark Factors of Youth: immaturity, impetuosity, failure to appreciate risks


Family and Home Life


Circumstances of the Crime: role in the offense, family or peer pressure


Incompetence of Youth: inability to deal with authority or understand risk of trial


Possibility of Rehabilitation: experts can be used








