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Vocabulary:

· Testate: decedent dies with will

· Testator: the person who died, with a will

· Beneficiary: person designated to receive property in a decedent’s will (or trust)

· Devise: distribution of real property via a will. Recipient/beneficiary is a devisee

· Legatee: recipient/beneficiary of personal property under a will

· Intestate: decedent dies without a will

· Partial intestacy: decedent leaves will/trust that disposes of only part of the probate estate. Other part passes by intestacy (can be resolved with a pour-over will)
· Distributee: individuals who will receive a decedent’s property through intestacy

· Heir: person who inherits, or has a right of inheritance in, the property of one who has died without leaving a valid will

· Personal representative: person vested with the legal authority to marshal the decedent’s assets, perform the payment of debts and taxes, and ultimately transfer title
· Executor: personal representative who is appointed by the decedent in their will

· Administrator: personal representative who is appointed by the court (usually in cases where the decedent died intestate, or if the person appointed is different from the nominee in the decedent’s will)
· Issue: direct lineal descendants of the decedent (children, grandchildren, great-grandchildren, etc.)

Probate Process:
1. Filing of petition for probate

a. Go through probate in state of domicile at death AND every state where property owned

i. Primary probate filed in state of domicile

ii. Ancillary probate filed in other jurisdictions where there is real property

b. Who can file for probate
i. Nominated executor; beneficiary; creditor
c. Asking for court to establish probate proceeding

i. To invest powers in representative/executor to start administration process

2. Personal representative must give notice to other beneficiaries, heirs, creditors
3. Receive order for probate

a. Letters issued: gives authority to reach out to banks to access funds and place into estate account

i. Testamentary letters

ii. Letters of administration

4. Inventory and appraisal of assets

5. Payment of debts and taxes (creditor claims; sale of real property)

6. Closing probate proceedings (final report and accounting; order for distribution)
a. Fees: statutory fees for attorney and executor calculated based on gross value of the estate

i. Can request extraordinary fees from court if complicated estate (i.e., litigation, etc.)
Non-probate assets: POD contracts; multi-party bank accounts; joint tenancies; revocable trusts

Conditional gifts: if conditions start encroaching on personal freedoms, good to discuss freedom of disposition vs. public policy considerations
· CA specifically prohibits restraints upon marriage
Choice of law: which state’s probate laws will be used
· Real property: where property is located
· Personal property: where decedent is domiciled at death (living somewhere with intent to remain indefinitely)
Intestacy

Intestacy meant to carry out the probable intent of the typical intestate decedent
· Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs as prescribed below:
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Share of the Surviving Spouse
1. Community Property: all real and personal property, wherever situated, which was acquired during a valid marriage, while domiciled in California
a. Quasi-community property: all personal property, wherever situated and all real property situated in California, acquired by decedent while domiciled elsewhere, that would have been community property of the decedent and surviving spouse, had the decedent acquired it while living in this state
b. Separate property: all property acquired before marriage, after separation or dissolution of marriage, or at any time by gift or bequest

c. Shares in intestacy:
i. CP and quasi-CP that belonged to decedent ( ½ is intestate share of surviving spouse
ii. SP
1. 100% to surviving spouse if decedent didn’t leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister

2. ½ to surviving spouse if:
a. Decedent leaves only 1 child or the issue of one deceased child

3. Decedent leaves no issue, but leaves parent(s) or their issue (siblings) or the issue of either of them
4. ⅓ to surviving spouse if:

a. Decedent leaves 2+ children

b. Decadent leaves 1 child + issue of one or more deceased children
c. Decedent leaves issue of 2+ deceased children

Note: don’t distinguish if children are from the same spouse. If children from previous marriage, those will also be accounted for in this count
d. For shares not passing to surviving spouse
i. Surviving children/issue of the decedent
ii. If none, decedent’s surviving parent(s)
iii. If none, issue of parents (brothers/sisters, nieces/nephews, great grand-nieces/nephews)
iv. If none, surviving grandparents or issue of grandparents (aunts/uncles, first cousins)
v. If none, stepchildren from predeceased spouse
vi. If none, surviving great grandparents/great-great grandparents or their issue
vii. If none, surviving in-laws or their issue

viii. If none, estate escheats to sate of CA

2. Survival Period: a person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for the purpose of intestate succession
a. If can’t be established by clear and convincing evidence that a person who’d otherwise be an heir has survived the decedent by 120 hours ( deemed person failed to survive for the required period
3. Simultaneous Death:

a. If both spouses die simultaneously (can’t be proven with clear and convincing evidence) ( each estate receives ½ of the CP and quasi-CP (still subject to the 120-hour rule)
i. Note: if have documents containing survival provisions, those govern instead
1. Ex: will has 30-day survival period

b. Gift conditioned on survival of another: if beneficiary’s gift conditioned upon them surviving another person, and cannot be established by clear and convincing evidence that they did ( beneficiary deemed not to have survived other person
i. If the beneficiary must survive multiple beneficiaries, and it CANNOT be established by C&C evidence that they did ( divide the property equally among the named beneficiaries (with each beneficiary’s estate receiving a portion)
c. Joint tenants: if property is held by multiple joint tenants who die simultaneously (or it can’t be proven using C&C evidence who died first) ( joint tenancy property will be divided into as many portions as there are joint tenants, with each joint tenant’s share being administered as if that joint tenant had survived the others
d. Insured & beneficiary: if insured and beneficiary under a life insurance or AD&D policy have died simultaneously (or it can’t be proven by C&C evidence who died first) ( policy proceeds shall be distributed as if the insured had survived the beneficiary (treating the beneficiary as predeceased) [policy may have list]
i. Except: if the policy is CP or quasi-CP of the insured & and her spouse, and no alternative beneficiary is otherwise named on the policy ( go back up to 3(a)
e. Uniform Simultaneous Death Act: if there is no sufficient evidence of survivorship, beneficiary deemed to have predeceased the donor
f. UPC: claimant must establish survivorship by 120 hours by clear and convincing evidence

Share of Descendants

1. Unequal Degree of Kinship: issue do not take equally if they are of unequal degree of kinship
a. Classic/strict per stirpes: start at 1st generational line below the decedent, assign an equal share to those members who are alive, or deceased leaving issue. If any of the members on that line are deceased, go to their generational line and assign their share equally to their issue

i. Also “English per stirpes” or “by right of representation”

ii. Vertical equality

iii. Most commonly drafted in CA
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b. Modern per stirpes: start at 1st generational line below the decedent with at least one person alive. Assign everyone on that line (alive or dead) an equal share of the estate, then assign any of those deceased persons’ share to their surviving issue
i. Would only diverge from classic if a whole generation has died

ii. Default in CA if no contrary intention (if saying “to my issue,” will default to modern per stirpes)
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c. Per capita by generation: start at 1st generational line below the decedent with at least one person is alive (just like in modern per stirpes), however each taker at each generation is treated equally (i.e., all grandchildren of the decedent take an equal amount to each other)
i. Horizontal equality, each taker at each generation treated equally
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Children

1. For the purpose of interstate succession, relationship between parent and child exists:
a. Between person and the person’s natural parents, regardless of marital status of natural parents

b. Between an adopted person and the person’s adopting parent(s)
2. Adoption: severs relationship of natural parent and child UNLESS
a. Natural parent and adopted person lived together as parent/child OR 
Natural parent was married to/cohabiting with the other natural parent at the time the child was conceived and died before the person’s birth
AND
b. Adoption was
By spouse of either of the natural parents (step-parent) OR 
After the death of either of the natural parents

i. Hypo 1: child never lived with either parent, and both parents relinquished the child for adoption ( severed with both natural parents
ii. Hypo 2: child’s parents were married to each other. Child lives with both parents. Parent 1 dies. Parent 2 relinquishes child for adoption ( both prongs satisfied, adopted child remains member of both P1’s family and P2’s family
c. Note: if satisfied, child retains original inheritance rights from natural parents and new inheritance rights from adopted parents

d. Natural parent wouldn’t be able to inherit from the adopted person if (a) and (b) are satisfied…nor relative except for wholeblood brother or sister or their issue
3. Halfbloods: relatives of the halfblood inherit the same share they would inherit if they were of the whole blood
4. Posthumous Children: relatives of decedent conceived before his death but born after inherit as if they’d already been born during the decedent’s lifetime
5. Child conceived after death of genetic parent: child will be considered born in the lifetime of the decedent if:

a. Decedent in writing specified that the genetic material shall be used for the posthumous conception of a child of the decedent, and

b. Child was in utero within 2 years of decedent’s death

6. Parents being cut off (dead-beat parent): does not inherit from child (and deemed predeceased) if
a. Parent’s parental rights were terminated and not judicially reestablished
b. Parent didn’t acknowledge child, or

c. Parent left during child’s minority without paying child support or communicating for at least 7 consecutive years, with intent to abandon the child
7. Presumption of parentage: presumption of natural parent/child relationship created if
a. Presumed parent and natural mother married and child born during the marriage or within 300 days after termination of marriage
b. Presumed parent and natural mother attempted to marry before child’s birth and child’s birth is during the attempted marriage or within 300 days after
c. Presumed parent and natural mother attempted to marry after child’s birth and (1) presumed parent consented to being named as parent on the child’s birth certificate, or (2) presumed parent obligated to support the child under voluntary written promise or court order
d. Presumed parent receives the child into their home AND openly holds the child out as his natural child
8. Establishing parentage after father’s death
a. Court order was entered during the parent’s lifetime declaring parentage, or

b. Parentage is established by C&C evidence that the parent has openly held out the child as their own, or

c. Impossible for the parent to hold out the child as their own and parentage is established by C&C evidence (ex: DNA testing)
9. Foster and stepchildren: will be valid relationship for purposes of intestacy if 
a. Relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster/stepparent, AND
b. Established by C&C evidence that the foster/stepparent would’ve adopted the person but for a legal barrier (persisting until death) 
i. Ex: natural parent refusing to consent to adoption. If natural parent stops refusing and foster parent doesn’t adopt, can’t win on this prong; or if after 18 years old, child doesn’t need natural parents’ consent and still didn’t go through with formal adoption
Advancements, Slayer Rule, and Disclaimers
1. Advancement: the right to give part of an heir’s inheritance to them before death. Value is accounted for in distributing decedent’s estate
a. If a person dies intestate as to all or part of his estate, property the decedent gave during lifetime to an heir is treated as an advancement against that heir’s share of the intestate estate only if one of the following conditions is satisfied:

i. The decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate or that its value is to be deducted from the value of the heir’s share of the estate, or

ii. The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir’s share of the estate
1. Doesn’t have to be contemporaneous

b. Advanced property is valued as of the time heir came into possession OR the time of death of the decedent, whichever is first

c. If value is expressed in the contemporaneous writing OR in an acknowledgement of the heir made contemporaneously with the advancement, that value is conclusive

d. If recipient of advanced property fails to survive decedent, property is not accounted in computing the intestate share to be received by the recipient’s issue unless the declaration or acknowledgment provides otherwise
2. Slayer Rule: 
a. Someone who feloniously and intentionally kills the decedent is not entitled to:
i. Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust

ii. Any property of the decedent by intestate succession

iii. Any of the decedent’s quasi-CP the killer would otherwise acquire upon the death of the decedent
iv. Any property of the decedent that would pass as non-probate transfers (CP; multi-party accounts; POD accounts)

v. Any property of the decedent such as homesteads and set-asides
( property passes/nominations interpreted as if killer predeceased decedent
b. Joint tenant who feloniously and intentionally kills another joint tenant severs the interest of the decedent ( converts joint tenancy to a tenancy in common
c. Named beneficiary of a bond, life insurance policy, or other contractual agreement who feloniously and intentionally kills the policyholder not entitled to any benefit ( becomes payable as though killer predeceased decedent
d. Final judgment of conviction of felonious and intentional killing is conclusive for this
i. Court may still determine by a preponderance of evidence whether killing was felonious and intentional (burden of proof on party seeking to establish it was)
3. Disclaimer: heir/devisee declining to take property (typically to reduce taxes or to keep property from creditors). Can disclaim just part of a gift or the whole thing, can disclaim powers
a. Disclaimer shall be in writing, shall be signed by the disclaimant, and shall:

i. Identify the creator of the interest

ii. Describe the interest to be disclaimed

iii. State the disclaimer and the extent of the disclaimer
b. Shall be filed within a reasonable time after the person able to disclaim acquires knowledge of the interest (reasonable if filed within 9mo after death of creator or 9mo after interest vested)
c. Disclaimant treated as though pre-deceased

i. Once disclaimed, ex-beneficiary can’t direct alternative distribution of the gift
d. Typically works against creditors: if disclaimed, creditors can’t reach into disclaimed property (not IRS or for child support)

e. If bankruptcy petition filed before debtor disclaims, courts usually hold the disclaimer ineffective
Wills

1. Requirements of a valid will
a. Testamentary capacity

i. Legal

ii. Mental

b. Testamentary intent

i. Lack of undue influence

ii. Lack of duress

iii. Lack of fraud

iv. Lack of mistake

c. Compliance with formalities of execution

i. Valid attested will
ii. Valid holographic will

2. Will disposes of:
a. 100% of testator’s SP

b. 100% of testator’s interest in CP/quasi-CP (50% of total community)

3. Will contests: must attack the will based on lack of capacity, lack of present testamentary intent, or failure to comply with formalities (harder to win on this since harmless error)
a. When to file contest:

i. Any time before the hearing on the petition for probate, or

ii. Within 120 days after will was admitted to probate (a post-probate/belated will contest is technically a petition to revoke probate)

Can’t do both, must pick one
b. Who has standing to contest:

i. Any interested person: a person with a direct interest in the will, who will benefit economically if the will were to be set aside
1. Direct heir at law (not remote)
2. Beneficiary under the will whose share was reduced/taken away by current will

c. No contest clauses: if you contest my estate plan, you will lose the gift under the will initially left to you
i. There needs to be a significant enough gift to the potential contester in the will to make him think twice

ii. If probable cause that sketchy stuff going on (e.g., lack of testamentary intent), then no contest clause inapplicable

4. Levels of compliance: depends on jurisdiction
a. Strict compliance: all formalities must be followed exactly. If not, will presumed invalid
b. Substantial compliance: focuses on whether the manner in which the will was executed satisfied the purposes of the formalities
i. Does the noncomplying document express the decedent’s testamentary intent?
ii. Is the will close enough to being valid/following the formalities?
c. Harmless error (CA): although not executed in accordance with the formalities, if testator’s intent can be established by C&C evidence, the will stands
i. Need to establish that at the time testator signed the will, he intended the will to constitute his will

ii. Does not apply to codicils or words of revocation

iii. In re Estate of Hall: H and W went to attorney’s office to draft a new will a year before H died. H asked attorney for this will to be valid until they finalized it. Attorney notarized it on the spot (without any witnesses present). H told W to tear up the old will when they got home

1. Holding: H intended the new will to be legit since he asked for the previous one to be destroyed. No evidence showing alternate intent, just a lack of formalities
Testamentary Capacity

1. Legal Capacity
a. An individual 18+ years who is of sound mind
b. A conservator authorized by a court
2. Mental Capacity
a. Minimum capacity test: an individual isn’t mentally competent to make a will if at the time of making the will any of the following is true
i. The individual doesn’t have sufficient mental capacity to be able to

1. Understand the nature of the testamentary act
2. Understand and recollect the nature and situation of the individual’s property, or

3. Remember and understand the individual’s relations to living descendants, spouse, and parents, and those whose interests are affected by the will
a. “Natural objects of your bounty”
ii. To have sufficient mental capacity, must have all 3

iii. In re Wright’s Estate: testimony alone that testator was strange not sufficient to say someone doesn’t have capacity; would need some medical or other proof
b. Insane delusion test: testator suffers from an insane delusion if
i. T is operating under a false AND unfounded belief
1. If ANY evidence to support T’s delusion, delusion is not insane
ii. T adheres to the mistaken belief against all evidence, argument, and reason to the contrary, and
iii. The insane delusion affects the will
c. Lucid interval: person who is mentally incapacitated part of the time but who has lucid intervals during which he meets the standard for mental capacity can, in the absence of an adjudication or statute that has contrary effect, make a valid will or a valid inter vivos donative transfer, provided such will or transfer is made during a lucid interval
d. Breeden v. Stone: decedent got in a hit and run, then committed suicide. Wrote a holographic will leaving everything to a friend, which conflicted with his previous will/codicil

i. Guy was a regular coke and alcohol user. Was schizo, thinking people were out to get him. Court went through the two tests. Found that he was of sound mind at the time he executed the holographic will, insane delusions did not materially affect or influence the will’s provisions
3. Analysis:

a. T sufficiently mentally competent when attorney drafting will?
i. Minimum capacity test

ii. Insane delusion test (if necessary)

iii. Within a lucid interval?

b. Who has burden of proof in proving incapacity: person attacking the will

i. How? Medical records

c. Result if T lacked mental capacity at time of execution

i. If there is a prior will ( prior will controls

ii. If no prior will ( intestacy

Testamentary Intent

Testator must presently intend for the subject document to be his will, and for that will to be effective when he signs it
The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence
Undue Influence

1. A donative transfer is procured by undue influence if the influence exerted over the donor overcame the donor’s free will and caused the donor to make a donative transfer that the donor would not otherwise have made
a. A person exerts abnormal influence over T
i. Very fact driven; more than just suggesting, must cross the line
b. The influence is so strong that it subverts and overpowers T’s mind at the time the T executes the will, and

c. Influence causes T to execute a will that reflects the wishes of the influencer and not that of T
2. Hard to prove undue influence because lack of witnesses/influence usually in private; T is dead/can’t use their testimony; no direct evidence it exists
3. 3 Separate Analyses to go through for undue influence:
a. Disqualified Beneficiaries: 
i. If gift to any of the following in an instrument, presumed to be a product of fraud or undue influence: 
1. The person who drafted the instrument

2. A person in a fiduciary relationship with the transferor who transcribed the instrument or caused it to be transcribed

3. A care custodian (if executed ± 90 days of providing services)
4. A relative or cohabitant/employee of any of 3 above
5. A partner, shareholder, or employee of a law firm in which the person described in (i) and (ii) has an ownership interest
ii. Presumption may be rebutted with C&C evidence that gift was not a product of fraud or undue influence

1. Conclusive presumption if gift to person who drafted, relative/employee of drafter, or associated with the law firm
iii. Certificate of Independent Review: above does not apply if instrument is reviewed by independent attorney who counsels transferor out of the presence of any heir/proposed beneficiary about:
1. Nature and consequences of the intended transfer

2. Attempts to determine if the intended transfer is the result of fraud/undue influence, and

3. Signs and delivers to the transferor an original certificate
Note: same attorney who drafted can review and certify only for gifts to a care custodian
iv. If gift fails under this part, the instrument in making the gift shall operate as if the beneficiary had predeceased the transferor without spouse or issue
b. Common Law Rule (burden shifting): initial burden of proof on opponent of the will showing
i. Unnatural distribution
ii. Confidential relationship to testator, and
iii. Active participation by the 3rd party

Upon showing all 3, get presumption

Burden then shifts to person accused of undue influence to show there wasn’t any

c. Statutory Undue Influence: looking at the relationship between influence and testator
i. Motive: money
ii. Unnatural distribution: drastic departure from T’s previous wills
iii. Opportunity and access: influencer near and able to visit T
iv. Susceptibility: T physically dependent/mentally low capacity
v. Confidential relationship to testator

vi. Active participation: influencer’s involvement in procuring will
If contest is successful, T deemed to have lacked testamentary intent and will fails
If prior will ( it will control
If no prior will ( constructive trust or intestacy

4. In re Estate of Sharis: grandson went to live with grandparents. Didn’t make any monetary contributions but drove grandma to her medical appointments. Would forge checks on their behalf. Got gma to sign a power of attorney; got a will made for her and got her to sign it in front of nursing home employees, basically leaving him mostly everything

a. No independent counsel, secrecy (no one else was aware gma executed a will), susceptibility to grandson’s influence ( undue influence
5. In re Will of Moses: decedent had a new lover (who was a lawyer), who was 15 years younger than her. Had a ton of health problems and died. During that time, had another lawyer draft her a will leaving everything to lover and didn’t tell him about it

a. Not enough evidence to overcome presumption of undue influence ( will not entered into probate. Attorney drafting the will didn’t provide any independent counsel or ask questions. He just drafted it exactly how she wanted it
6. Lipper v. Weslow: will left estate to her 2 children and nothing to her grandchildren by her deceased son. One of the beneficiaries of the will was who prepared the will. Had a provision in the will explaining why she didn’t leave anything to her deceased son’s wife and kids—they never came around, were distant, and mean

a. Not enough evidence that there was undue influence. Decedent had told multiple people she wasn’t going to leave anything to her deceased son’s family
Duress

1. Donative transfer is procured by duress if the wrongdoer:
a. Threatened to perform, or

b. Did perform a wrongful act
c. That coerced the donor into making a donative transfer that the donor would not otherwise have made
2. Restitution by way of constructive trust: traditional response to wrongful interference that prevents a donative transfer, given the inability of probate to enforce an intended disposition that was never carried out
a. Wrongful interference may prevent either making or revocation of a will
b. If a person can show who the intended beneficiary was, the court can use a constructive trust remedy to save the gift for the intended beneficiary (act as if the influencer held the property in trust for the intended beneficiary)

i. Must be able to prove who T’s intended beneficiary was; and

ii. The fraud, duress, or undue influence prevented the execution or revocation of a will
3. Latham v. Father Divine: decedent intended to change her will go give stuff to her first cousins, but when she expressed desire to do so, she was killed by the cult she was a part of (and had initially written out her will to) ( court called for constructive trust
Fraud

1. Fraud: wrongdoer knowingly or recklessly made a false representation to the donor about a material fact that was intended to and did lead the donor to make a donative transfer that the donor would otherwise not have made
a. Fraud in execution: person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent
i. T asks heir to bring their will to sign it, heir purposely brings the wrong document that T signs. If no testamentary intent in the fraudulent document, fraudulent terms invalidated (if particular provisions are through fraud); prior will controls (if full document through fraud); or intestacy (if full document and no prior)
b. Fraud in inducement: intentional misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer’s favor
i. If preventing a change ( constructive trust remedy

2. In re Carson’s Estate: apparently got married, W had left her estate to H and died. But they weren’t legally married, and H had been married already and concealed that. The question is whether the testator would’ve made that gift had she known what the truth was. Question for the jury

3. In re Estate of Richmond: H & W thought they got married, but due to mistake, H didn’t know he was still married to his ex. W left her estate to “my husband [H]”

a. Holding: no evidence that H did this fraudulently. After 20 years of marriage, W likely would’ve still wanted to leave estate to H

Mistake

Majority rules:
· Plain meaning rule/no extrinsic evidence rule: if through the document itself, there is ambiguity, then extrinsic evidence can be brought in. But if no ambiguity in actual document, no extrinsic allowed

· No reformation: if there’s nothing wrong in the language, cannot rewrite it

Types of mistakes:

1. Mistake in execution: testator has intent to make a will and mistakenly believed he complied with the formalities, when in reality he didn’t

2. Mistake in inducement: mistaken belief induced the testator to make/change his will

a. Ex: was told that son died, so changed will accordingly (child wasn’t actually dead)

b. General rule: courts generally don’t fix mistakes in the inducement

i. Exception (CA): if the face of the will also includes what the gift would’ve been but for the mistake, the court will allow extrinsic evidence that prove that the mistake happened (and reform will)

1. Ex: clause states, “I was going to give my son Michael 50% of my estate, but because I witnessed him involved in a drug deal, I’m giving him nothing

2. Practically, can avoid using ambiguities (like “my friend, Steve”) in case the testator ends up eventually having a fight with Steve and no longer being friends. Wouldn’t be attacked on the ambiguity, would just give Steve his share

3. Mistake regarding living children: testator was unaware a child of theirs was alive or was ever born

a. General rule: courts generally don’t permit mistakes regarding living children to reform a will or defeat the probate of a will

i. Exception (CA): if at time of execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would’ve received if the decedent had died intestate

4. Mistake with respect to description of terms in a will: will mistakenly or ambiguously describes terms

a. General rule (“plain meaning rule”): when the words of a will are clear and understandable, extrinsic evidence is NOT admissible to show or explain the testator’s meaning or to show that he actually intended to describe a different person or piece of property
i. Exception (CA): extrinsic evidence is admissible to determine whether a document constitutes an attested/holographic will, or to determine the meaning of a will or a portion of a will if the meaning is unclear
ii. In re Estate of Duke: H bequeathed his property to his W and that if they die at the same time to be given to charity. Didn’t account for situation where wife predeceases him
1. Meaning wasn’t unclear here. Would go via intestacy since the situation was not accounted for, but court threw a curveball and wanted to admit extrinsic evidence to try to get to testator’s intent
2. Allowing extrinsic evidence even when there isn’t an ambiguity on the face of the document (allowing extrinsic to show the ambiguity)
iii. Hypo: “To my favorite nephew, John, I leave my car.” At date of death, T has 2 cars, a Honda and a Bugatti ( there is an ambiguity, but not on the face of the document (clearly says he would get a car)

1. While not on the face of document, may be possible to bring in extrinsic evidence
5. Mahoney v. Grainger: T wanted to leave stuff to her 25 cousins, attorney drafted as “heirs at law.” Didn’t know that actually meant aunt. Court took non-reformation stance. Cousins could try to seek recourse by suing attorney for malpractice
6. In Re Estate of Cole: will bequeathed friend “two hundred thousand dollars ($25,000).” Affidavit that the attorney preparing the will had copy pasted the sentence, changed the $ amount, but forgot to change the words. Court affirms that extrinsic evidence of the affidavit is okay to consider since there is ambiguity on the face of the document
Compliance with Formalities of Execution

Attested Will

1. Requirements:
a. In writing

b. Signed

i. By the testator,

ii. In the testator’s name by some other person in the testator’s presence at the testator’s direction, or
iii. By a conservator

c. Witnessed by being signed, during the testator’s lifetime, by at least 2 people who
i. Being present at the same time, witnessed the signing of the will or the testator’s acknowledgement of the signature or of the will, and 
ii. Understand that the instrument they sign is the testator’s will
2. Signature of testator: 
a. By testator:

i. Should be how testator normally signs other documents

1. If different, may require a showing of proof they signed like that in the past

ii. Signature by mark (“X”): permitted to sign with a mark, if intended to be signature, if (1) the document is also signed by least 2 witnesses; (2) one witness signs/prints your name next to the mark and (3) signs their own name as the one who wrote your name in
b. In the testator’s name by some other person in the testator’s presence at the testator’s direction:
i. Same test to determine “presence” applies
c. By a conservator pursuant to a court order
3. “Presence” of witnesses
a. Line of sight test: testator capable of seeing the witnesses while testator in the act of signing (will and both witnesses within testator’s eyesight at all times during the act of signing)
b. Conscious presence (CA): testator, through sight, hearing, or general consciousness of events, comprehends that witness is present while testator signs
i. Signing via zoom? Not sure yet
4. Who can be a witness:
a. Any person generally competent (legal adult, 18+ or emancipated minor)
b. Will or any provision not invalid because signed by an interested witness
i. Interested witness: someone having a financial interest in a will, being a beneficiary/potential beneficiary
c. Unless 2 disinterested witnesses, presumption arises that the interested witness procured the devise by duress, menace, fraud, or undue influence
i. If interested witness fails to rebut the presumption, would just take a portion as does not exceed the share of the estate as would’ve taken if will wasn’t established (amount based on intestacy, prior valid will, etc.)
ii. Presumption doesn’t arise if devise is solely in a fiduciary capacity (trustee)
Holographic Will

1. Requirements:

a. Signature and material provisions must all be in the testator’s handwriting
b. Testamentary intent

2. Signature:

a. Signature can be the testator’s full name, nickname, initials, or any other “signature” that indicates that the testator intended to sign the document and that the testator normally signs documents in that way.

3. Material Provisions: includes any dispositive gifts under the will; any designation of beneficiaries; any designation of an executor or guardian
a. If terms & signature/date noticeably written in different handwriting ( invalid holographic will
b. Tractor Fender Will: farmer got pinned by a tractor and wrote on the tractor fender with a knife “in case I die, I leave everything to my wife.” His handwriting was proven by affidavit and the knife was later found on his body ( admitted into probate

i. Will doesn’t have to be written on pen & paper
4. Intent: testator must intend for the document to be the testator’s will
a. Any statement about intent can be handwritten or typed out on a commercially printed form
i. “I hereby declare this as my will” etc. can be printed on the form
b. If established that testator lacked testamentary capacity at any time will might have been executed ( will invalid UNLESS established it was executed when T had testamentary capacity

i. Burden on proponent of will to establish T had capacity

c. In re Kimmel: father wrote 2 sons a letter naming them as beneficiaries, then died later that day

i. Question of whether the letter had testamentary intent—court says yes, because the father put the condition in the letter “if anything happens to me,” and also said “keep this letter and keep it somewhere safe”

ii. Even though signed just as “Father” and not with his name, held it was his intent to close the letter as father, that was sufficient as signature
5. Date: should contain a date of execution
a. If date omitted and results in doubt about its provisions/inconsistent provisions of another will ( holographic will invalid to the extent of the inconsistency UNLESS the time of its execution is established to be after the date of execution of the other will
i. If inconsistent with another will/codicil, last valid will/codicil controls
b. If 2 or more undated holographic writings:

i. If there are no inconsistencies between the wills ( both wills are valid
ii. If inconsistencies exist, and you don’t know which will came first ( the inconsistent terms cancel each other out

c. If 2 or more holographic writings and can’t prove date on one of them ( dated one controls
d. Can be proven with extrinsic evidence

Hypo: Will dated 11/15/06 gives BMW to A; jewelry to B; IBM stock to C. Undated will gives BMW to A; jewelry to D; IBM stock to E. 
i. If you can prove that the undated will was executed after 11/15/06 will, the undated will controls, otherwise the 11/15/06 will controls
6. Estate of Williams: questions regarding holographic will in the handwriting of decedent
a. Location of signature: decedent had just written “Last Will of Homer Williams” at the top of the note. Court said it was okay. Not required in CA to be at the bottom of the document + signature can be anything intended to be signature

b. Form of signature: signature was in block letters and not in an actual signature form. Court says it was okay, the way a testator signs a holographic will doesn’t need to be identical to a signature used to sign other legal documents

c. Testamentary Intent: court says the text of the note indicates that the intent of the decedent was to dispose of his property upon his death and that text that is confusing or extraneous can be ignored

i. Intent demonstrated by using the words “Last Will,” naming an executor, and disposing of identified property

d. Doesn’t dispose of entirety of estate: holographic will doesn’t have to dispose of everything

e. Date: document not dated. Determined approximate date of when the house’s value was the amount noted in the will
Wills executed outside California:

· Valid if the exaction of the will complies with the law of the place where at the time of execution or at the time of death the testator is domiciled
Codicils

1. A document which is executed with testamentary formalities which modifies/updates a prior will
a. Must conform to the same rules as wills concerning testamentary capacity, intent, and formalities of execution
2. Any act of revocation performed on a codicil revokes the codicil, but does not revoke the underlying will

3. If the underlying will is revoked, the codicil is also revoked because a codicil, by definition, is a modification of a prior will. 

a. If the prior will is revoked, it no longer exists, thus there is nothing for the codicil to modify
Revocation of Wills
1. A will or any part of it is revoked if:
a. Subsequent writing (will or codicil) which revokes the prior will or part expressly or by inconsistency
b. Burned, torn, canceled, obliterated, or destroyed (physical acts), with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction

2. Express Revocation: 
a. Testator’s words in the will/codicil must
i. Indicate a present intent to revoke the earlier will, and

ii. Do the revocation by themselves
1. “I hereby revoke”

b. Note: this will/codicil must meet will formalities (attested/holographic)
3. Implied Revocation:

a. Revocation by inconsistency:
i. If later testamentary instrument does not expressly revoke an earlier will ( treated as a codicil

ii. Later instrument revokes the previous will only to the extent that its provisions are inconsistent with the previous will

iii. If the later testamentary instrument is entirely inconsistent with the earlier will ( earlier will is revoked in its entirety
4. Physical Acts:
a. Analysis:
i. (1) Was the physical act sufficient to revoke the will?

1. Burning: burning any part of the will with the intent to revoke the will is sufficient

2. Tearing: must tear at least part of a word on the will with intent to revoke

3. Cancellation: 2 ways

a. Drawing lines through the will
b. By writing text such as “revoked” or “void” across the will
i. Technically sufficient to just put revoked on first page, but could be an argument that only intended to revoke just that particular page
4. Obliteration: e.g., inking out the entire document by scribbling all over it.

5. Destruction
6. Block out or cut out signature

ii. (2) Did the testator intend to revoke the will by the physical act?
1. Usually, T intends to revoke if they perform the physical act

2. But accidents happen (ex: accidentally spilling coffee on will)

iii. (3) Was the act by the testator, or another person in the testator’s presence and by the testator’s direction?
b. Thompson v. Royall: instead of destroying older will, wanted to keep in case needed for reference in the future, so on the back of the paper wrote that this will is null and void
i. Holding: revocation not effective, because none of the pages were actually destroyed or any of the writing crossed out
c. Harrison v. Bird: T had executed a will, with a copy kept by her attorney. At one point, she called her attorney and told them she wanted to revoke. They tore up the pieces and mailed them to her for her to confirm it was destroyed. After death, torn pieces not found in the home

i. Holding: facts existed to create presumption that decedent destroyed her will and thus revoked it. Burden shifted to alleged beneficiary to present evidence to rebut the presumption—that absence of will from decedent’s personal effects after death wasn’t due to her destroying/revoking the will ( no sufficient evidence

d. Duplicates: have original signatures on it (distinguished from copy)
i. Revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed with the intent and for the purpose of revoking it by the testator or another person in the testator’s presence and by his direction (don’t need to track down all the duplicates)
e. Lost will: if T’s will was last in the his possession, T was competent until death, and neither the will nor a duplicate original of the will can be found after T’s death (presumed that T destroyed the will with intent to revoke it
i. Analysis:

1. Testator was the last one in possession of the will

2. Testator was competent until death, and

3. Neither the original will nor a duplicate original can be found after the testator’s death
ii. Proponent of the will can produce proof counter to the statute (and overcome the presumption of revocation), and then prove (by extrinsic evidence) what the will’s terms were
Hypo: in 2011, T executes a will giving ALL her property to A. In 2016, T executes a will giving her diamond ring to B and car to C
· If T destroys the 2016 codicil, portions of the 2011 will that were revoked are now revived

· If T only destroys the 2011 will, 2016 codicil will hold for the items mentions, rest would go through intestacy
Dependent Relative Revocation (DRR)

1. Attempt to bring a will back from the dead if there was a mistake in revocation
2. Requirements:

a. Valid act of revocation is performed upon a valid testamentary instrument (holographic or attested)

b. T had a mistaken belief that another distribution is valid (either a whole new will, or a distribution within a new a will)

c. Alternative distribution is ineffective

d. To cancel the revocation, court must determine the result would be consistent with the testator’s probable intent
i. Court still has discretion whether to cancel revocation, even if all the elements are met
3. Whole will revoked: doctrine states that when a T revokes a will upon the belief that a new will is valid, but for some reason, the new will is invalid, the revocation can be canceled if probating the revoked will would carry out the T’s intent more closely than letting the property pass by intestacy

4. Specific gift revoked: doctrine states that when a T revokes a specific distribution upon the belief that another distribution will be valid, and the other distribution is not valid, the revocation can be canceled if restoring the original gift would carry out the T’s intent more closely than having the original gift fail and the B takes nothing

Hypo: 2/10/2005, T typed a will: “I give my estate: ½ to A; ½ to B” (signed by 2 witnesses and the testator). 6/10/2005, T typed a will: “I give my estate: 1/3 to A; 1/3 to B; and 1/3 to C” (signed by 1 witness, & testator). Prior to writing this will, T ripped up the earlier
· W1 valid ( revocation valid ( W2 has issues/invalid
· If you knew W2 wasn’t going to work, would you prefer we go with W1 or intestacy

Hypo: T executed a valid will leaving $10,000 to Jack. T later draws a line through the last 0

· Is the original will valid? Yes
· Could this be a codicil? No because doesn’t follow formalities of a will

· Revocation of $9000? Can do partial revocation, but was it her intention to revoke? Maybe pen accidentally slipped and make a mark
Hypo: T executed a valid will leaving $10,000 to Jack. T later draws a line through the $10,000 and handwrites $15,000 above it
· Is the original will valid? Yes

· Could this be a codicil? No because not signed + not all material provisions handwritten (just amount, not to whom)
· Revocation of 10k? Can be, but 15k wouldn’t be able to be added. Argument against revocation is lack of intent to revoke 10k
· Even if gift considered revoked, can try for DRR to bring back 10k since closer to intent
Hypo: T executed a valid will leaving $10,000 to Jack. T later draws a line through Jack and inserts Emily
· Is the original will valid? Yes

· Could this be a codicil? No because not signed + not all material provisions handwritten (just amount, not to whom)

· Revocation of 10k? Can be, but Emily wouldn’t be able to be added. Argument for revocation is changing the person
Revival of Revoked Wills

1. Revival if just 2 wills:
a. T has a 2nd will that revoked the 1st will (in whole or in part)

b. Then T revokes the second will

c. 1st will is presumed revoked unless extrinsic evidence shows that by revoking the 2nd will, the T intended to revive the 1st will

W1 ( W1 revoked by W2 ( revocation of W2 ( if evidence with contemptuous/subsequent declarations T intended W1 to take effect, W1 is revived

2. Revival with 3 wills:

a. T has a 2nd will that revoked the 1st will (in whole or in part)

b. Then 2nd will is revoked by a 3rd will

c. 1st will is presumed revoked except to the extent it appears from the terms of the 3rd will that the T intended the 1st will to take effect
i. No extrinsic evidence admissible. W3 must state intent to revive W1

ii. If no inconsistent terms in W3 and W1 ( both admitted

iii. If inconsistent terms in W3 and W1 ( W3 controls (last in time)

W1 ( W1 revoked by W2 ( W2 revoked by W3 ( W1 revoked, unless terms in W3 that T intended W1 to take effect then revived

Revocation by Operation of Law
1. Unless stated otherwise in the will, if T’s marriage/domestic partnership is dissolved/annulled after executing a will, any disposition of property and any provision naming former spouse as executor, trustee, conservator, or guardian is revoked
a. Former spouse would be considered predeceased for purpose of gifts/appointments
i. Nonprobate transfers will also fail, unless C&C evidence T intended to preserve the nonprobate transfer to the former spouse or court order
ii. Note: joint tenancy severed into TIC

b. Decree of legal separation that does not termination the marital status of spouses is not a dissolution
c. If T re-marries former spouse, any revocation due to divorce is revived

Components of a Will

1. Integration of wills: deciding what makes up the will itself (since can be on more than 1 piece of paper)
a. External integration: total collection of documents available that, when taken together, comprise the testator’s will. Wills, codicils, documents that are incorporated by reference

b. Internal integration: making sure each document contains everything it’s supposed to contain (look at will itself to make sure it contains the exact number of pages as when the T executed it)
c. To avoid issues for attested wills, may be best to initial each page, make sure signatures and handwriting in blue ink, fasten all pages together with staples/rivets, use the same color/weight/size paper

d. Difficult to avoid integration issues for holographic wills (since different paper, ink color)
2. Republication by codicil: a valid codicil to a will has the legal effect of republishing the will and updating the date of the will to the date the codicil was executed (the will is treated as if re-executed as of the date of the codicil)

a. Codicil doesn’t have to mention the underlying will for the republication to be valid

b. If underlying will is never valid to begin with, the date can’t be republished by a valid codicil
i. But court can treat codicil as a valid will and incorporate by reference the prior “will” if it existed when the codicil was created, sufficiently identified in the codicil, and T intended to incorporate by reference
ii. Ex: If a state doesn’t allow republication of revoked will by codicil, try arguing that the codicil is a new will incorporating W1 by reference
1. Hypo: T creates W1; T then creates W2 which revokes W1; T then executes a codicil to W1 (which was previously revoked)
3. Incorporation by reference: a writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification

a. Can make a reference to an outside writing that doesn’t have to follow any of the Probate Code formalities

b. Elements:

i. Existence: document to be incorporated must have existed at the time will is executed

ii. Description: document must be sufficiently described in the will to clearly identify it

iii. Intent: testator must have intent to incorporate the writing

1. Look at the dates of both the will and outside document

a. If outside doc dated after, not valid

b. Mentions something that was bought/added after? Invalid

2. Document location: was it located where the testator said it would be?

3. Ultimately, what proof exists that the outside document is the one testator intended to incorporate?

c. Terms of an incorporated document are FROZEN at the time the testator executes the will. Any changes made to the document AFTER the testator executes the will are NOT controlling

d. Clark v. Greenhaldge: T wrote out memo with list of personal property to be passed out, then executed will by mentioning the property to be distributed based on memo. Did not mention a million-dollar painting in the memo/will, but years later wrote down that painting would go to friend in a notebook. Then executed 2 separate codicils. Question of whether notebook incorporates by reference to be included in what’s considered “mom”
i. Holding: notebook validly incorporated. Codicils republished will, making notebook in existence at the time of execution

e. Tangible personal property: allows a testator to incorporate a document disposing of tangible personal property produced AFTER the will is executed, if certain conditions are met:

i. Conditions:

1. An unrevoked will refers to the writing

2. Writing is dated, and either in the handwriting of the testator, or signed by the testator

3. Writing describes the items and the recipients of the property with reasonable certainty
4. The total value of all property disposed of by the writing shall not exceed $25,000. An individual item can’t exceed $5,000 (otherwise will be distributed as residue)

a. Unclear at what point the value will be calculated 

ii. Doesn’t include real property, currency, intangible property (bank accounts, monetary deposits, documents of title)
iii. Hypo: A executes will in 2018 giving B $100k minus any gifts she makes to him during A’s lifetime, as reported on her federal gift tax returns. A filed taxes on 2019 and 2020, and died in 2022. B will argue documents came after will was executed. But the documents don’t say who gets the gift, they’re just the formula of how much ( no issues
4. Acts of independent significance: will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether the acts and events occur before/after the execution of the will or before/after the testator’s death
a. If there are independent reasons for changes, then gift will be valid
b. If making changes because you know there’s a provision in the will and want to avoid having to formally update, then the provision will be invalidated
c. Example: to A, my primary residence when I die

i. End up selling house because it was flooding and buy a new one right before dying ( gift to A still valid
ii. Sell house and buy a cheap shack because you don’t want A to get the large primary residence ( gift may be invalidated
d. Look for vague descriptions of who’s the person getting a gift, or what the gift is. If easily manipulated solely for the purpose of changing estate plan, may not be an act of independent significance and distribution will not be valid
i. “My residence when I die”

ii. “People who work for me when I die”

Contracts Relating to Wills
1. A contract to make a will or devise, or not to revoke a will or devise, or to die intestate can be established only by one of the following:
a. Provisions of a will or other instrument stating the material provisions of the contract
b. An expressed reference in a will or other instrument to a contract & extrinsic evidence proving the terms of the contract
c. A writing signed by the decedent evidencing the contract
d. C&C evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity
e. C&C evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity
2. K to include in will or K to not revoke a will
a. May not be enforceable in probate context, but enforceable as a contract. Will still be probated, but now have contractual argument that owed money (basically approaching as a creditor, saying you’re owed)
3. Common scenarios this comes up:
a. Married couples w/ joint wills: spouses agree not to change anything in their wills
i. Better to just have language in trust with own spouse’s portion
b. Caregiving aspect: you’ll take care of me, I’ll agree to write you into my will
i. Wouldn’t be applicable for spouses, already have legal requirement for care, need new consideration
ii. Note that the compensation may be for services. That would be treated as taxable income, not inheritance
Conditional Wills

1. Conditional will: a will that is made expressly conditional upon the happening of a certain event. If the condition doesn’t occur, then the will doesn’t go into effect

2. Condition affecting the entire will: entire will stands/fails based on whether the T intended for the condition to be binding

3. Condition attached to a specific gift: specific gift within a will stands or fails based on whether a condition set forth in the will is satisfied
a. If condition is met ( will goes into effect

b. If condition is not met:

i. If condition was just a motive for drafting the gift ( gift goes into effect

ii. If T intended for the language to be a binding condition ( gift fails for lack of testamentary intent
Changes in Property After Execution of Will

After testator executes a will, but before testator dies, certain assets change, triggering the following:
1. Ademption by extinction: failure of a specific gift because the property is not in the testator’s estate when the testator dies (sold, used up, given away, destroyed, etc.)
a. Majority Rule (identity view): if the exact item that the testator attempted to give away in the will is not in the testator’s estate at death ( the gift is adeemed & the beneficiary gets nothing
b. Minority (CA) Rule (intent view): presumes testator did not intend to revoke the specific gift ( look at Probate Code §21133 to see if beneficiary can take something else upon the testator’s death
i. Analysis §21133:

1. If property that was to be gifted was sold and still has pending payments from 3rd party, beneficiary can get the balance of that still owed money from 3P
2. If outstanding eminent domain award is still unpaid at the time of distribution, the beneficiary of that property can claim the unpaid eminent domain award
a. If paid in full, gift adeemed

3. If proceeds unpaid from fire or property insurance, beneficiary can get unpaid balance
a. T leaves gift of car but crashes it and dies. B can claim the car insurance proceeds from the wreck

b. T leaves diamond ring but dies and ring lost. B can claim insurance proceeds from the ring
ii. If that doesn’t work, go through tracing theory: if the missing asset can be traced to another asset that exists in the testator’s estate at the testator’s death (i.e., the missing asset merely changed in form), the beneficiary may be able to claim the asset in its changed form
1. If the specific gift changes in substance, and becomes another type of asset, it likely cannot be traced, and gift would be adeemed ( beneficiary gets nothing
a. T gifts B a savings account at Bank of America. T, after the execution of the will, closes that account and transfers money to new account at Wells Fargo. When T dies, the Bank of America account is not in T’s estate ( B can still argue that the substance of the gift was to give her a savings account, and since the Bank of America account became a Wells Fargo account (change in form only), B should get the Wells Fargo account instead
b. But if instead of opening Wells Fargo account, T used money to buy stocks ( change in substance, no tracing allowed
iii. If tracing doesn’t work, gift is adeemed & beneficiary gets nothing
iv. Asset sold during period of incapacity: take funds that remain after sale of asset because testator didn’t intentionally sell the asset/didn’t have the choice
2. Increase of gift:
a. Securities: if a gift of securities and # increases, beneficiary gets any additional shares that would result from T’s ownership of the securities (i.e., stock splits, mergers, dividends)
i. If gift was for 100 shares and T bought more through lifetime, B just going to get 100
Remainder fall into residue (if not gifted to anyone else)
3. Satisfaction:
a. T, during his lifetime, giving property to beneficiary is treated as a satisfaction of an at-death transfer if one of the following is satisfied:
i. Instrument provides for deduction of the lifetime gift from the at-death transfer
ii. Transferor declares in a contemporaneous writing that gift is in satisfaction or its value is to be deducted from the remaining gifts to beneficiary
iii. Transferee acknowledges in writing that it’s a satisfaction or value is to be deducted, or
iv. Property given is the same property that is the subject of a specific gift to that person
b. Regarding value if partial satisfaction:
i. Valued as of the time the transferee came into possession, or as of the time of death of T, whichever comes first

ii. If value was written in contemporaneous writing/acknowledgement, that value is conclusive
iii. If transferee predeceases T, gift treated as full/partial satisfaction for purposes of anti-lapse
c. Similar to advancements, but that was for intestacy and this is for testamentary gifts
Testator dies. During probate, the following may need to be applied:

1. Abatement: the reduction of gifts to beneficiaries because the estate contains insufficient funds to satisfy estate debts, expenses, and gifts
a. Before beneficiaries receive any gifts, all debts and expenses of administration must be paid
b. Gifts reduced in the following order (order of abatement):
i. Property not disposed of by the instrument (failed residuary, intestate)
ii. Residuary gifts

iii. General gifts to people other than the transferor’s relatives

iv. General gifts to transferor’s relatives

v. Specific gifts to people other than the transferor’s relatives

vi. Specific gifts to the transferor’s relatives

c. Shares of beneficiaries abate pro rata within each class
d. Order of Abatement for Creditors: who gets paid first
i. IRS/Franchise Tax Board (income tax, capital gains, estate tax)

ii. Administration expenses

iii. Mortgage/secured creditors
iv. Funeral expenses

v. Medical expenses

vi. Family allowances: making distributions to family members in need during probate
vii. Wage claims (garnishment)

viii. General debts (e.g., credit card)
Debt is not inherited—may reduce inheritance, but debt itself won’t be inherited
In CA, creditors have 1 year to bring action against decedent
By default, property passed subject to any mortgage/lien (can will to have it pass free & clear)
2. Property increase-in-value after testator’s death

a. Real estate: beneficiary entitled to that income generated by real estate from date of death to date of distribution MINUS any typical expenses from maintaining that property (ins., property tax, maintenance & upkeep, mortgage pmts.)

b. Financial title accounts that accrue interest (e.g., bank acct. or bonds): a beneficiary of a specific gift of a financial account is entitled to the interest earned on that specific gift from date of death to date of distribution

c. General gift beneficiaries NOT entitled to increases in value UNTIL 1 year after probate is opened (interest if paid after 1 year)
Protection of Spouse and Children
Protection of Surviving Spouse
1. Marital Assets
a. Elective share (majority): spouses own separately all earnings and acquisitions from earnings during marriage (aka forced share). Upon death, surviving spouse can either take whatever is left on the will or elect for the statutory portion of decedent’s estate (usually 1/3)
i. Sullivan v. Burkin: W exercised right to elective share on deceased H’s estate. H had trust (H sole trustee), question of whether that should be included in estate. Holding: trust set up during the marriage of decedent would be considered as part of estate
ii. In re Estate of Myers: W had checking account, certificate of deposit, and an annuity payable on her death to her daughters (POD accounts). Holding: state statute didn’t explicitly mention POD assets to be included in elective shares, so shouldn’t be included ( won’t go to H
b. Community Property (minority/CA): spouses retain separate ownership of property brought to the marriage, but own all earnings and acquisitions from earnings during marriage in equal, undivided shares
i. Migrating couples:

1. Law of situs controls: situs = where assets reside for purpose of jurisdiction

2. Law of marital domicile at the time that personal property is acquired controls

a. CA: allows for quasi-community property

3. Law of marital domicile at the death of one spouse controls the survivor’s rights

2. Pre-Marital Agreements: can agree to changes from marital defaults
a. PMA can contain waiver: not exercising right to certain rights (e.g., elective share)
b. Can do waiver by agreement (without PMA): waiving property that would pass by intestacy/will, family allowances, statutory share of omitted spouse, right to appointed personal representative non-probate transfers
i. Not waiving/giving up own portion, giving up what they would inherit

3. Unintentional Omission of Spouse:
a. If decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent AFTER the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive:
i. ½ of CP that belongs to the decedent
ii. ½ of quasi-CP that belongs to the decedent
iii. Share of SP spouse would’ve gotten if decedent died intestate
b. Manner of satisfying share of omitted spouse:
i. First taken from decedent’s estate not disposed of by will/trust
ii. If not enough, then from beneficiaries equally in proportion
1. But if this would conflict with decedent’s intent that beneficiary get a specific gift, then that gift can be exempted from the apportionment, and a different apportionment adopted consistent with decadent’s intent
c. If testator executes a codicil AFTER the marriage and doesn’t mention the spouse, (a) does not apply
d. Omitted spouse will not receive share if:

i. Decedent intentionally omitted, intent clear in instruments

ii. Decedent provided for spouse by a transfer outside of the estate passing through decedent’s testamentary instruments AND the intent that the transfer be in lieu of a provision shown by

1. Decedent’s statements, or

2. From the amount of the transfer, or

3. By other evidence

iii. Spouse validly waived the right to a share (either waiver alone or in a PMA)
4. Intentional Omission of Spouse (before marriage):

a. Must be in writing, in the testamentary document, and must name the spouse (a general disinheritance clause does not cover an omitted spouse)
Omission of Children
1. Intentional omission: US doesn’t require leaving child anything
2. Protection against unintentional omission:
a. Child born/adopted AFTER execution of will/trust: if decedent fails to provide for child born after execution of ALL testamentary instruments, omitted child shall receive share in the estate equal in value to that which the child would’ve received in intestacy
i. Doesn’t revoke rest of will. The rest passes the way it originally would’ve
1. Child’s share first taken from decedent’s estate not disposed of by will/trust
2. Then from beneficiaries equally in proportion
a. But if this would conflict with decedent’s intent that beneficiary get a specific gift, then that gift can be exempted from the apportionment, and a different apportionment adopted consistent with decadent’s intent
ii. Child won’t receive if:
1. Decedent intentionally omitted, intent clear in instruments

2. Decedent had 1 or more children and devised/directed the disposition of all the estate to the other parent of the omitted child, or
3. Decedent provided for the child by a transfer outside of the estate passing through decedent’s testamentary instruments AND the intent that the transfer be in lieu of a provision shown by
a. Decedent’s statements, or

b. From the amount of the transfer, or

c. By other evidence

b. Mistake regarding living children: if decedent failed to provide for a living child solely because they believed the child was dead OR was unaware of the child’s birth ( child gets his intestate share
i. Otherwise, no way an omitted child who was living when the parent executed his will/trust can receive a share of that parent’s estate
Death of Beneficiary Before Death of Testator

Applies to BOTH wills AND trusts

At common law, if a devisee does not survive the testator, the devise fails, and is said to have “lapsed,” because of the common law rule that all gifts made by will are subject to the condition that the devisee survive the testator, unless the testator specifies otherwise (failed gift goes to residue)
· However, anti-lapse statutes (active in nearly all states) operate to substitute another beneficiary, in place of the predeceased devisee, if certain conditions are met
1. Type of gifts
a. Specific gift: particular item of property distinct from all other objects in the estate (e.g., “my Rolex”)
b. General gift: general economic benefit paid out of the estate’s general assets (cash)
c. Demonstrative gift: specific type of general gift payable first from a particular item of property, and then if insufficient, from estate’s general assets
i. Ex: $10k to Peter, to be taken from my 100 Apple stocks. If executor sold the 100 stocks first/if insufficient to reach $10k ( gift satisfied through general assets
d. Residual gift: remainder of estate assets after paying specific gifts, general gifts, debts, expenses, and taxes

Gift Priority: 

Specific ( demonstrative ( general ( residual (after all of testator’s expenses, debts, and costs)
2. Anti-Lapse Statutes: if transferee is dead when the will/trust is executed or predeceases the testator, anti-lapse statute allows the gift to go to transferee’s issue instead of lapsing
a. (1) Determine where anti-lapse statute applies if:
i. Gift fails because beneficiary was dead when will/trust was executed or predeceased testator

ii. Will/trust doesn’t make an alternative distribution of B’s gift (residuary Bs don’t count)
iii. Will/trust doesn’t express a contrary intent, and

1. If survival of B is a condition = contrary intent
iv. Deceased B is kindred (blood relative) to T or T’s spouse
b. (2) If anti-lapse statute applies:

i. If predeceased B has issue ( issue take the gift as modern per stirpes

ii. If not, gift fails and the common law lapse rule applies
1. Specific gift fails ( gift falls into residue

2. General gift fails ( gift falls into residue

3. Residual gift fails
a. Only 1 residuary B (deceased) ( gift goes to T’s heirs at law (intestacy)
Or if state follows no-residue-of-a-residue rule (
b. 2+ residual Bs ( deceased B’s share divided evenly between remaining Bs

4. If no residue ( lapsed gift passes via intestacy

3. Class Gifts: a gift made to a group of beneficiaries using a label to designate the group, not using individual names
a. Must determine who was in the class at the time the will was executed, then possible anti-lapse
i. Class starts when the will is written, but remains open until the testator dies

ii. If testator knew a member of a class was deceased at time of execution, that person will be excluded from the class

Analysis:

1. B’s gift lapsed. Does anti-lapse statute apply?
a. Yes ( distribute to B’s issue

b. No

2. If no, is B’s gift part of a class gift?

a. Yes ( reallocate the gift among the other class members

b. No

3. If no ( determine where gift goes depending on its type
Trusts
Vocabulary:
· Trust: a relationship whereby a trustee manages property for a beneficiary

· Not an entity, it is a relationship

· Can create a trust inadvertently. Don’t need written trust agreement
· Settlor/Trustor/Grantor: person who owns the assets before the trust is created

· Trust corpus: property within the trust (also known as trust res or principal)
· Trustee: individual(s)/entity that holds legal title to the trust property
· Owes fiduciary duties to the trust beneficiaries

· Can do everything the original settlor could

· Can be individual, multiple individuals (co-trustees), bank
· Beneficiary: holds equitable title to trust property

· Has enforceable rights against the trustee

· Irrevocable trust: once create, trust may not be revoked by the settlor
· Revocable trust: settlor has power to amend/revoke trust during lifetime

· Becomes irrevocable upon settlor’s death

Trust types:
· Express

· Private

· Inter vivos trust: established during settlor’s lifetime (revocable or irrevocable)
· Testamentary trust: established through the settlor’s will, after settlor’s death

· Revocable during settlor’s life, irrevocable at death

· Charitable

· Inter vivos trust: law requires to be irrevocable (due to tax benefits)
· Testamentary trust

· By operation of law

· Resulting trust: failed trust

· Constructive trust: remedy, not really a trust

Creation of a Valid Trust
1. Requirements:
a. Present intent
b. Identifiable corpus
c. Ascertainable beneficiary/ies
d. Proper purpose: 

i. Designated to effectuate some purpose prohibited by public policy?
e. Mechanics of creation:

i. How was trust created? Sufficient split of legal/equitable title? Verbally, in writing, both?
f. Jimenez v. Lee: grandmother purchased bond and savings account made for grandkids to be used for their education. Father cashed that money and bought stocks as “custodian” (less fid duties than trustee). Holding: even though savings account not called a trust/the donors did not expressly direct father to hold the gifts in trust, gifts were made with the intent to vest the beneficial ownership on a 3rd person
2. Present Intent: intent to create the trust NOW
a. Intention must be manifested while trustor owns the property

b. Intent to create a trust must be definitive
i. NOT “hope” “desire” “wish” “recommend”

ii. Don’t need to include the words “trust,” “trustee”
c. 3 ways to show trustor intended to create a trust

i. Oral Declaration of trust: created with words. ONLY FOR PERSONAL PROPERTY (not real)

1. Elements:

a. Purported trust not in writing

b. No delivery of assets to a 3rd party trustee, and

c. No change in title to the property

2. Issue: proving existence of oral trust later is difficult
3. In re Estate of Fournier: decedent asked a couple friends to hold $400k for him, and upon his death, to deliver to his sister (intent, ascertainable beneficiary) ( held he created oral trust by delivering the cash (corpus) in which the couple would hold and deliver to sister upon his death

ii. Written instrument: created with a written instrument. CAN BE USED FOR REAL & PERSONAL

1. Required for real property to satisfy Statute of Frauds

a. Writing can be less formal than what’s required for will. Must be on paper and satisfy the requirements of a valid trust

b. Title to real property should be changed to reflect trust’s ownership

2. Benefit: easier to prove intent to create trust

iii. Delivery of assets
3. Identifiable Corpus: assets that will be subject to the trust must be in the settlor’s possession at the time the trust is created

a. Settlor must designate property that is clear & specific, to which the trust duties can apply, by:

i. Separating assets from general assets; or
ii. Setting aside the entire estate to be the property of the trust

b. Once there is no more trust property, the trust ceases to exist
c. Trust for care of a domestic animal: allowed in CA, considered a lawful noncharitable purpose
i. Allows for organizations that focus on animal welfare (PETA) to request accounting
ii. Companion animals considered personal property in CA. Can’t be beneficiaries
d. Unthank v. Rippstein: Craft, before dying, wrote Rippstein a note that he would give her $200 a week for 5 years, but didn’t specify from which funds ( no trust formed, at most an intention to make monthly gifts
e. Estate of Heggstad: H created a trust with son as beneficiary and attached Schedule A identifying property to be a part of the estate. Didn’t actually change the title of his house (but was on Sched A), so the question was whether the house would pass through intestacy or would be part of the trust/if mention in Sched A was sufficient ( allowed to be in the trust
i. If there are assets not in trust, have to go through Heggstad process

1. Petition to court to transfer property into trust because it was intention that it be in the trust and was adequately described (not guaranteed judge will approve)
2. Alternative to Sched A if not transferring title of each is general assignment form (not all companies would accept)
4. Ascertainable Beneficiaries: settlor must designate specific beneficiary/ies at the time of creation of the trust or provide adequate standards for their identification in the future (ascertainable within RAP period)
a. Once there are no more beneficiaries, trust ends

b. Issues:
i. Description of beneficiary too vague

ii. Description from a group that is too large

iii. Use of an indefinite standard in selecting beneficiaries

c. Clark v. Campbell: set up trust for trustees to distribute property among the decedent’s “friends” (didn’t name who the friends were) ( too indefinite about who the friends are
5. Proper Purpose
a. Private trust: any purpose is proper unless it is illegal

b. Charitable trust: must be formed for some charitable purpose that benefits the community
i. Require a sufficiently large/indefinite class of beneficiaries so that the actual beneficiary of the trust is the public
1. Can’t be TOO vague though. Have to have a way to be able to ascertain the group
2. “Trust to pay for the medical care and housing expenses of victims of 9/11” ✓
ii. Proceeds of a trust may be illegal, but trust would be valid so long as its purpose is proper
6. Mechanics of creation: legal title held by trustee, equitable title held by beneficiary. Must be split in order to create a valid trust
a. Ways to split title:

i. 3-party trust: settlor transfers legal title to trustee, equitable title to one or more beneficiaries
1. Trust document for real property must be in writing (oral ok for personal)
2. Trustor MUST deliver assets to trustee (actual, constructive, symbolic [putting trustee’s name on legal document])
3. Trustee doesn’t need to accept position as trustee, but must’ve accepted for fid duties to arise

4. Beneficiaries don’t need to be notified of trust’s existence. But can turn down trust benefits when notified

ii. 2-party trust: settlor retains legal title (as trustee), transfers equitable title to one or more beneficiaries

1. Trust for real property must be in writing (oral ok for personal). Deed needs to reflect change of title to trust
2. No delivery of assets required

iii. Settlor transfers legal title to trustee, and retains equitable title (as beneficiary)
iv. Settlor transfers legal title to trustee, and equitable title to trustee (as beneficiary) and another beneficiary

v. Settlor transfers legal title to 2 trustees (one is also sole beneficiary, so holding equitable title)

1. If trustee who isn’t beneficiary dies ( legal & equitable titles merge and transfer becomes a gift, not trust

2. Merger doctrine: if trustee and beneficiary are the same, trust merges and no longer. To avoid, have contingent beneficiaries. That way, settlor can have all 3 roles, but trust would still be valid as long as there are contingent beneficiaries
vi. Revocable living trust: settlor retains legal and equitable title, and designates people as contingent beneficiaries

1. Settlor = trustee AND beneficiary. At death, remainder goes to contingents

2. Can use pour over will: a valid will saying upon my death, if there are any assets that weren’t in my trust during my life, they go into my trust at my death
a. If for some reason trust is revoked, can have provision in pour over that it incorporates by reference the terms of the original trust
3. If revocable, trustee only owes fiduciary duties to settlor, not beneficiaries

4. If settlor has revocable trust, creditors can reach in for debts
b. Insufficient split of trust title: if trustor transfers both equitable and legal title to the same person ( gift, not a trust
7. Semi-Secret & Secret Trusts

a. Semi-secret trusts: a bequest in a will attempting to create a testamentary trust that is incomplete (usually missing some key information, such as an ascertainable beneficiary)

i. “Semi-secret” because we know there was an attempt to create a trust, but at least one key component of the trust is not disclosed on the face of the document (hence, a “secret”)
ii. T will have separate verbal conversation (side convo) with the proposed trustee, giving the trustee the missing information to complete the trust (in trust: “I want to create trust with Steve as trustee. I’ll tell Steve how I want stuff distributed”)
iii. Majority: will generally fail for lack of ascertainable beneficiaries (extrinsic evidence inadmissible to prove existence)
iv. Minority (CA): court will allow extrinsic evidence to determine intended beneficiaries, and court has discretion to complete the document based on that evidence, and decide to enforce the trust as a constructive trust
b. Secret trusts: will that makes a gift to a beneficiary, without reference to an oral agreement to keep the gift in trust
i. “Secret” because it looks like a normal gift in a will, and the existence of the trust is entirely missing from the face of the document (in trust: “I give my residue of my estate to A.” Behind the scenes, there was an oral agreement between T and A to hold it in trust for a specific beneficiary)
ii. Majority (CA): extrinsic evidence admissible to determine if an oral trust agreement existed between T and beneficiary, and impose constructive trust
c. Exam Tip: look either for a side conversation without a mention of it in the will, or intent to create a trust in a will with a piece of missing info
8. Common Trust Structures:

a. Singleton Trust: revocable trust

i. When settlor dies ( irrevocable
1. Can be distributed outright

2. Can go into trust for child (will be irrevocable, can no longer be changed)

b. A Trust: married couple. When 1 spouse dies, goes into continuing survivor’s trust (revocable)

i. If surviving spouse doesn’t change, goes to kids when surviving spouse dies
ii. Gives surviving spouse greatest amount of flexibility, can change however they want

c. A Trust (with Disclaimer): same as A Trust, but if surviving spouse makes qualified disclaimer of any property, can put property in irrevocable trust for survivor’s benefit
i. More tax efficient to do 2 trust system
ii. Disclaimed assets may be better shielded from creditors
d. AB Trust:

i. A = survivor’s trust, continuing revocable trust for survivor
ii. B = irrevocable trust up to exemption amount (goes to predetermined beneficiaries)
1. Try to max this out to not incur estate tax (up to $13mil), then leave rest in A trust

e. ABC Trust:

i. C = excess of B trust goes into this irrevocable marital trust for survivor’s benefit
1. Taxed differently than A

f. ABC Trust w/ GST:

i. GST = generation skipping transfer. Splitting children’s shares into an exempt and non-exempt trusts
Trust Provisions
Classification of trust asset distributions:
· Principal (cash held in bank accounts, stock shares, real property, etc.)

· Income (bank interest, dividends, rental income, etc.)

1. Mandatory v. Discretionary Provisions:
a. Mandatory: trustee doesn’t have control over the distribution to the beneficiary

b. Discretionary: trustee has discretion to decide when the beneficiary receives payment, usually based on some ascertainable standard

i. Ascertainable standards: a way for settlor to limit the trustee’s discretion to distribute trust funds for specific, defined purposes. If trustee distributes for a purpose other than those specified in the trust ( liable for breach of trust
1. HEMS standard (health, education, maintenance [food, maintain accustomed manner of living], and support [food, clothing, shelter, rent])

c. Type of provision would be best based on the circumstances of the beneficiaries

i. Ex: if beneficiaries are little kids, best not to have mandatory provisions for them while they’re still young, no need to give them cash outright

2. Protection against Creditors and Assignees

a. Absent a statutory provision or trust provision to the contrary, a beneficiary’s interest is freely transferable + obtainable by the beneficiary’s creditors
1. BUT a beneficiary’s interest is not assignable and creditors cannot reach assets before the trustee exercises discretion to make payments of trust income or principal to the beneficiary
2. OR once a trustee makes a forced election, creditor can attach beneficiary’s right and compel the trustee to make payments directly to the creditor
ii. If the trustee is limited to making distributions to beneficiary for specific purposes (health, education, etc.) ( creditor can ONLY attach beneficiary’s right to receive that distribution if creditor related to that purpose
b. Spendthrift Provision: prohibits beneficiaries from assigning any trust interest to a creditor
i. If trust has this provision & beneficiary assigns their interest to a creditor before it is distributed to them, trustee cannot give distribution to assignee when time comes to give distribution to beneficiary
ii. But once beneficiary gets the distribution, they can assign it away/creditor can intercept
1. If mandatory distribution, creditor may attach and seize payment before it goes to beneficiary
2. If discretionary, trustee can elect not to make distribution to protect beneficiary’s money
iii. Doesn’t apply to super-creditors:

1. IRS

2. State franchise board

3. Child/spousal support

4. Creditors who have supplied necessities of life (food, clothing, shelter, maybe healthcare)
iv. Scheffel v. Krueger: W sued H for tort of sexually assaulting their daughter, got judgment of 500k in damages. To pay for the judgment, P sought an attachment of the D’s beneficial interest in his irrevocable trust (set up by his grandma). Trust had discretionary provision; W wanted to reach into full principal amount (instead of waiting each quarter for the distributions) ( held cannot reach into the trust because it has spendthrift provision
3. Asset Protection Trust: self-settled irrevocable trust to put money into to be protected against creditors (set up for own benefit; sole beneficiary)
a. Only a few states allow it; includes spendthrift provision
b. Huber v. Huber: self-settled trust set up in Alaska with intent to protect assets while still domiciled in Washington, assets in WA, beneficiaries in WA. Trust would’ve been upheld in Alaska if Alaska has substantial relation to the trust; but not the case here, and WA choice of law governs ( self-settled trust not accepted in WA, trust void (creditors can reach in)
i. Fraudulent transfer: acted with intent to hinder, delay, or defraud creditors

4. Planning for Beneficiaries receiving Public Benefits:

a. If someone is receiving public benefits and is a beneficiary of a trust, the distribution may make them ineligible for public benefits. Need work arounds to ensure beneficiary remains eligible

i. Needs-based benefits: benefits that have income/asset/resource requirement for eligibility

1. Includes CalFresh, Medi-Cal, SSI

2. Doesn’t include SSDI, Medicare, social security
b. 3rd Party Special Needs Trusts (SNTs): beneficiary has special needs and don’t want to leave them with all that cash

i. Trustee can’t make distributions that would make beneficiary ineligible for public benefits

c. Self-Settled Special Needs Trusts
i. Can create own special needs trust if court approves if there’s a settlement coming in and require long-term care

d. Alternatives (e.g., pooled SNTs, ABLE Accounts)

i. ABLE account: allow special kind of savings account for up to a particular amount for people receiving public benefits to not make them ineligible for public benefit

Trust Modification

1. Revocable Trust: settlor has the power to modify/terminate the trust at any time during their lifetime, provided the settlor has capacity

a. Revocable trust can be revoked: 
i. By compliance with any method of revocation provided in the trust instrument,
ii. By a writing, other than a will, signed by the settlor and delivered to trustee during the lifetime of the settlor (if no exclusive method of revocation in the trust)
2. Irrevocable trust: settlor generally gives up the power to modify the substantive terms of the trust

3. A trustee who isn’t the settlor of the trust CANNOT modify the substantive terms of a trust

a. Doctrine of changed circumstances: trustee can use this doctrine to petition the court for authority to modify the administrative terms of a trust if:
i. Compliance with the existing terms of the trust would defeat or substantially impair the accomplishment of the trust purposes, or if the trustor didn’t know or anticipate the circumstances, and
ii. NOT to merely benefit a beneficiary
b. In re Riddell: trustee petitioned to create SNT for beneficiary, who is schizophrenic. Trust was set up by grandparents to say once kids die, the trust will terminate and remainder will be disbursed to grandchildren when they reach age 35. One of the grandchildren was schizo and almost 35 (to receive 700k) and was receiving government assistance and had large medical bills: fear that she would be disqualified, and funds would be seized by creditors

i. Should depend on settlor’s intent. Here, grandparents didn’t know their grandchild was going to be schizo and intent was just for general support ( allowed SNT to be set up
ii. Equitable deviation test:

1. Circumstances have changed

2. Modification advances trust purposes

c. Hypo: trustor puts 10 apartments in trust to never be sold and income be used for the benefit of children. Through time, property value plummets and rental income decreases. With Doctrine of Changed Circumstances, trustee can ask court for permission to sell to accomplish trust purposes
4. Claflin Doctrine (majority + CA): 
a. Permits modification or termination of trust by the beneficiaries if

i. All beneficiaries consent, and

ii. Modification/termination will not interfere with the material purpose of the trust

b. If a beneficiary minor/unborn, can petition for guardian ad litem to represent
c. Court decides whether material purpose still exists

d. If trust has spendthrift provision, court will hold material purpose would be interfered with by termination
i. BUT if trustor is alive and joins all beneficiaries in petition to court ( deemed to be a waiver of material purpose

e. Hypo: income to A till age 30 until he finishes school, then full principal. If A finishes school at 25, can try to petition that material purpose has been fulfilled
5. Trust Termination: trustee can terminate a trust when

a. There is an end point for distributing the trust assets (e.g., principal to be disbursed to beneficiary at age 30)

b. Trust purpose has been accomplished (e.g., trust for education, children finish school)
c. It is uneconomical to continue the trust (e.g., trust administration cost too high; trustee can petition the court to terminate)
6. Trust Decanting: can pour assets from irrevocable Trust 1 to irrevocable Trust 2 with different provisions
a. Depends on jurisdiction
Charitable Trust
1. Requirements for creation of valid charitable trust
a. Present intent

b. Identifiable corpus

c. Ascertainable beneficiaries: must have sufficiently large or changing group of beneficiaries so actual beneficiary is public/community at large (must be indefinite, not specific person)
d. Proper purpose: charitable purpose (education, poverty, health, government, religion, etc.)
e. Mechanics of creation

2. Charitable purpose: court has discretion to determine if charitable purpose exists

a. Education, poverty, health, government, religion automatically recognized as charitable

i. Government ex: firefighters, police

b. If purpose doesn’t fall into one of these, court considers totality of facts to determine if charitable purpose exists

c. Shenandoah Valley National Bank v. Taylor: settlor’s intent was for income from trust to be paid to 1st, 2nd, and 3rd graders at a specific school each Easter and Christmas “for the furtherance of their education” ( not a valid charitable trust because not educational purpose. Giving money in the hands of those kids—they likely won’t use it for education purposes

i. If trust not charitable, still valid trust? No, didn’t satisfy RAP
3. Cy Pres: when a charitable trust’s purpose has been accomplished or becomes impossible or impractical to carry out, court can alter charitable purpose/beneficiary to remain as true to trustor’s original goal as possible IF IT DETERMINES TRUSTOR HAD A GENERAL CHARITABLE INTENT
a. Requirements:
i. Charitable trust

ii. Purpose accomplished, impractical or impossible

iii. General charitable intent: can look at document itself or extrinsic evidence to determine
1. If court determines specific intent and not general, trust property will return to trustor’s estate

b. In re Neher’s Will: settlor gave property to the city to be used as hospital. City eventually came back to say they don’t have the resources to be able to establish and maintain a hospital on the property ( more of a general charitable purpose than a particular one. Provision could be reformed to carry out the general charitable purpose (like using it as a clinic instead)
c. Hypo: charitable trust created to fund towards development of smallpox vaccine. Smallpox eradicated. Court might use doctrine to reallocate to monkeypox vaccine

Power of Appointment
Vocabulary:
· Donor/settlor/grantor/trustor: creator of POA

· Donee/power holder: party who can exercise POA

· Objects/permissible appointees: persons in whose favor the power may be exercised

· General power of appointment: POA exercisable in favor of any 1 or more of the following:

· The PH

· PH’s estate

· PH’s creditors

· Creditors of PH’s estate

· Special/limited power of appointment: POA NOT exercisable in favor of any of those listed in general

Gives child/beneficiary ability to change the ultimate beneficiary
1. Power of appointment: ability of a party to direct distributions from a trust in a non-fiduciary capacity
a. General power of appointment (GPOA)
i. Equivalent of full ownership

ii. Arguably reachable by creditors

iii. Part of PH’s taxable estate

b. Special/limited power of appointment (LPOA)

i. Less than full ownership

ii. Not reachable by creditors

iii. Excluded from PH’s taxable estate
c. Hypos: Eve has revocable trust. Upon her death, trust divides into sub-trusts for each of her children, Cain and Abel
i. Cain’s trust states he has power to appoint trust assets to any individual/charity as he selects ( general POA

ii. Abel’s trust states that he has power to appoint trust assets to Cain or any of Cain’s issue ( special POA
iii. Abel’s trust states he has power to appoint trust assets to any of Eve’s issue ( general

iv. Cain’s trust states he has power to appoint assets to his lawful spouse ( special
v. Abel’s trust states he has power to appoint trust assets to any individual/charity as Cain selects, other than Cain himself, Cain’s creditors, or the creditors of his estate ( general power for Cain. Cain is the actual PH here since he gets to select, and can still appoint to his own estate
2. How to create POA:

a. Expressly giving a POA as a provision in the trust document
b. Created through a distribution provision

c. Backdoor GPOA

i. Ex: A established irrevocable trust for benefit of B. Trust states that trustee can distribute to B as much income and principal as the trustee deems necessary for B’s general comfort and happiness
1. If someone other than B is trustee ( no GPOA

2. If B is own trustee ( GPOA (since non-ascertainable standard here, just general comfort and happiness)
a. If there is ascertainable HEMS standard ( no GPOA
ii. Irwin Union Bank v. Long: irrevocable trust granted Long right to withdraw 4% from the principal amount each year. Long never exercised his right to that annual 4%
1. Modern rule: property that is subject to a GPOA is treated as belonging to the PH, even if the power has never been exercised

a. But if GPOA is released/lapses, a creditor of the PH can no longer make a claim against the property subject to the power
i. Ex: can only withdraw Jan 1-30. GPOA lapses as of Feb 1
3. Exercise of POA:

a. For a valid exercise

i. PH must manifest an intent to exercise

ii. PH must satisfy the formal requirements

iii. Must be a permissible exercise (within scope of power given)

b. Manifestation of intent: 

i. Majority: residuary clause not enough

1. Just saying “I want the rest of my estate to go to B” is not enough to show that you’re exercising POA. This residuary clause is specific to just your estate

ii. Blanket provisions regarding exercising or not sufficient for manifestation:
1. “I refrain from exercising any testamentary power of appointment that I may have at the time of my death”
2. “I am beneficiary of irrevocable trust and have POA, I intend to exercise POA as follows…”
c. Formal requirements imposed by donor:

i. Tend to be:
1. Nature of the instrument required to exercise: need to write out a doc or talk about it in will
2. Specific reference to the power: need to specifically refer to the power to exercise
“My daughter may, by her will, appoint, making specific reference the power herein granted…”

ii. Cessac v. Stevens: decedent left 3 trusts for Cessac; didn’t mention any powers of appointment held by decedent. Trust had a power of appointment in it to allow for decedent to exercise her power and decide who to appoint to. Didn’t exercise in her lifetime/will ( because she didn’t, property in the trusts were not part of the estate
d. Permissible exercise:

i. Ex: Gloria has power to appoint any portion of the trust principal to any one or more of Gloria’s issue, as Gloria may designate. Gloria exercises the POA in favor of her spouse
1. Overshot the scope of power, can only appoint to issue ( not valid
Rule Against Perpetuities
1. Serves as a time limit on the duration of trusts
Nonvested property interest is invalid unless:
a. When the interest is created, it is certain to vest or terminate no later than 21 years after the death of a life in being, or

b. Interest either vests or terminates within 90 years after its creation
i. Compare: some states have perpetual trusts instead of following RAP, where they allow the interest to be valid up to __ amount of years (varies depending on state, some have up to 1000 years)

2. Life in being = any person alive, generally testator’s/trustor’s issue or descendants then alive at the date of the trust instrument
a. Perpetuities period begins when interest originally becomes irrevocable
i. Ex: A creates revocable trust on 11/1/1973, dies on 7/25/1982. Perpetuities period begins to run from 7/25/1982
ii. Ex: A executes will on 8/1/1982, dies 12/31/2009. Perpetuities period begins to run from 12/31/2009
iii. Ex: A executes revocable trust on 11/1/1973, dies on 7/25/1982. Terms of trust create irrevocable trust for benefit of B, and B has SPOA. B executes his will on 8/1/1982, with a provision validly exercising the SPOA. B dies 12/31/2009. Perpetuities period begins to run from 7/25/1982
3. Doctrines arising from RAP:
a. Fertile octogenarian: conclusive presumption of fertility, regardless of age, extending distribution beyond RAP period (regarding picking the life in being, closed class)

b. Unborn widow: widow may not be born at death of testator, extending beyond RAP period

c. Slothful executor: administration of estate could extend beyond RAP period

d. Savings Clauses: include in trust that unless terminated earlier, the trust will terminate 21 years after death of named life in being in trust document
4. CA Probate code:

a. GPOA/LPOA can be invalid because of RAP
b. For RAP & POA, possibility that a child will be born after an individual’s death is disregarded

c. If provision violates RAP, just that provision is invalid. Rest of trust/will ok
Trust Administration & Fiduciary Duties

Trustee powers:

· To collect and hold property

· To invest trust assets

· To open stock and bond accounts

· To enter into leases on behalf of trust

· To vote on shares

· To purchase and sell securities
· To hire agents in assisting in running the trust

· To buy insurance

· To settle claims against trust or file lawsuits on behalf of trust

· To loan trust funds to beneficiaries

· To pay trust expenses

· To borrow money on behalf of trust

Trustee duties: trustee owes fiduciary duties to the beneficiary in exercising their powers. The trustee is personally liable of breaches of his fiduciary duties

· Duty of loyalty

· Duty to avoid self-dealing
· Duty to avoid conflict of interest

· Duty of care

· Duty to properly title

· Duty not to commingle trust assets

· Duty not to delegate [away trustee authority]
· Can hire bookkeepers, accountants, etc., but not to the extent that you delegate your own duties away

· Duty to make trust assets productive

· Duty to properly invest trust assets

· Duty of impartiality

· Duty to keep and render accounts; allocate principal and income

1. Duty to faithfully carry out terms of trust
a. Trustee has a duty to administer the trust according to the terms of the trust and, when not inconsistent, trust law

i. Strict compliance with all mandatory trust terms

ii. For discretionary provisions: not exceeding the scope of trustee’s discretion

2. Duty of loyalty: trustee must act in an unselfish and undivided way to the beneficiaries of the trust. All trustees are held to the same standard
a. Duty to avoid self-dealing: trustee may not derive any personal gain from administering the trust
i. Ex (may be amended in trust documents):

1. Sell their own property to the trust

2. Purchase trust assets with their own funds

3. Make personal loans to the trust

4. Borrow money from the trust
ii. Strict liability, in breach regardless of motives, honesty, or good faith
iii. Trustee must give the trust any profit earned or reimburse the trust for any losses incurred

iv. Exceptions of where self-dealing is permitted:

1. Trust document authorizes self-dealing

2. All effected beneficiaries consent BEFORE transaction takes place, after full disclosure by the trustee (but court can still review the transaction to determine if it was fair to the beneficiary)

a. If minor or unborn, need guardian ad litem appointment + their consent

3. Court approves the self-dealing BEFORE the transaction occurs
v. Hartman v. Hartle: will required executors to sell real estate and divide the proceeds. Wife of an executor bought the decedent’s house below FMV and resold for a profit ( breach, needed to give other siblings their share of profit
vi. In re Gleeson’s Will: decedent had leased farmland to C before her death. C was named executor/trustee after her death. Just renewed the lease for himself for another year. Should’ve either consulted with beneficiaries first (if there was a concern about not being able to find another lessee in time) or rejected the appointment
b. Duty to avoid conflicts of interest
i. 2 kinds:
1. Trustee personally benefits from the conflict of interest

2. Transaction involves the trustee choosing one beneficiary over another one

ii. Good faith defense: key difference between this and the duty to avoid self-dealing is that the trustee is allowed to justify and defend their conduct

1. If trustee claims good faith, court will look at the trustee’s motives and whether trustee’s behavior was reasonable in the transaction 

iii. In re Rothko: trustees sold paintings at extremely low prices, others at historically high consignment fees (50% vs. 10% previously). Breaches because 1 trustee was selling to the gallery he works at, 2nd was trying to further his own career, and the 3rd wasn’t benefiting financially but knew what was going on and turned a blind eye (not a breach of loyalty, but of duty of care)
1. If acting as co-trustee, not absolved of own duties because others violating theirs
2. Trustees found personally liable

3. Duty of care:
a. Trustee has a duty to perform such acts as a reasonable prudent businessperson would do to protect trust property:

i. Recording any type of trust document necessary to protect the trust’s interest

ii. Safeguarding trust assets (depositing valuables in safe/secure location)

iii. Depositing cash and other liquid assets in accredited financial institutions with FDIC insurance

iv. Insurance: obtaining fire and liability insurance on trust assets

v. Make such repairs to buildings on trust property as necessary to prevent deterioration
b. Prudent Investor Rule: trustee must manage trust assets as a prudent investor would
i. Trust portfolio evaluated as a whole, having risk/return objectives reasonably suited to the true

ii. Duty to diversify
1. If you come in as trustee and there’s just a shit ton of 1 stock, you don’t have to sell it immediately to satisfy duty to diversify. Can do it slowly over time
2. In re Estate of Janes: 71% of estate was Kodak stock. Stock price plummeted through the years and trustee didn’t sell. Failure to diversity was imprudent
a. Duty to diversify is determined whether prudent person would diversify. Trustee has to weigh all factors, like how investment will impact whole portfolio and beneficiaries

b. Damages would be calculated by difference of property when it should’ve been sold vs. when it was sold
c. Marsman v. Nasca: trustee was to make discretionary payments to beneficiary for support and maintenance. Only made 1 payment. In breach; trustee had a duty of inquiry into the needs of the beneficiary; duty of distribution because trust allowed for distributions in accordance with standard of living before becoming beneficiary
i. Constructive trust imposed for the amounts that should’ve been distributed to beneficiary
ii. Trust document had an exculpatory clause, exculpating trustee unless there was willful neglect. No evidence here that that clause was solicited through abuse by the trustee/drafter
4. Duty to collect and protect trust property:
a. Trustee should take the necessary steps to appraise, secure, and insure (change locks on house, put jewelry in safe places, etc.)
5. Duty to property title assets: 
a. Trustee should put trust assets in the trust’s name, or in the trustee’s name to reflect that the trustee has legal title to the asset
i. Guards against duty to not commingle since legal title in trustee’s name (and not personal name) [name of trustee, name of trust, date of trust]
ii. Should be performed for all assets
6. Duty not to commingle:
a. Trustee shall not commingle personal assets with trust assets

7. Duty of impartiality:
a. Trustee has a duty to be fair to all beneficiaries, whether income or principal

i. Duty to deal with both the income and the principal beneficiaries and the remaindermen impartially

ii. Trust property must produce a reasonable income while being preserved for the remainderman (unless trust says otherwise)

b. Overlaps with other fiduciary duties (i.e., duty to properly handle trust assets)

c. Impartiality does NOT necessarily mean equally
d. In re Heller: H’s trust provision allowed for a distribution to W, the primary beneficiary, the greater of $40k or all of the income. Average annual income was $190k. Remainder beneficiaries filed to have a different statutory formula be used (otherwise, the money in the account was going to be drained by the time it was their turn)
8. Duty to inform and keep/render accounts:
a. Trustee has a duty to account to beneficiaries annually

b. Accounting must include:

i. Principal assets at beginning of year/end of year

ii. Monies dispersed on behalf of beneficiary (expenses, agents, accountants)

iii. Monies paid to the trust during the year
iv. Assets at the end of the year

c. If beneficiary doesn’t reject an accounting once received ( deemed approved

i. BUT a beneficiary can always object later if they determine the accounting was based on misinformation

d. Wilson v. Wilson: trust document stated that trustee doesn’t need to provide accounting to beneficiaries. But the information sought by beneficiaries was reasonably necessary to enable them to enforce their rights under the trust and legally could not be withheld 
e. Allard v. Pacific National Bank: sole asset in the trust. Property had a right of first refusal by the lessee. Lessee offered 200k and trustee accepted off the bat. Breach: trustee failed to obtain an appraisal or place on the open market, didn’t properly manage trust
i. Should’ve also disclosed the offer to the beneficiaries before proceeding
f. National Academy of Sciences v. Cambridge: trust income to be paid to wife so long as she remained unmarried. If wife remarried, beneficiary designation would transfer to a charity. [note: this condition would be void in CA since we don’t allow restrictions on marriage] Wife ended up remarrying but never told trustee. Trust continued sending her monthly checks

i. Trustee found out about her second marriage and sues to recover payments. Trustee found liable for never inquiring as to whether conditions were still being met

ii. If there’s a condition imposed in the trust, trustee has duty of inquiry
9. Duty not to delegate:
a. Trustee cannot delegate away those responsibilities that the trustor is vesting in the trustee

b. Can delegate ministerial acts, but not discretionary acts

i. Discretionary act: an act requiring the judgment of the trustee (e.g., buying/selling property, distributing income and principal to beneficiary, etc.)
ii. Ministerial act: doesn’t require judgment of the trustee (e.g., record keeping, secretarial duties, etc.)
1. If rental property, trustee can hire management company to help run property, but trustee has to decide when to raise rent, make expensive repairs, etc.

10. Duty to make trust assets productive:
a. Trustee has a duty to invest the trust assets properly

b. Old rule: prudent investor standard
c. Modern rule: approves trustee of using the modern portfolio theory, which is using an appropriate level of volatility and risk to establish a total return for the whole portfolio, and provides factors to determine whether the trustee properly invested trust assets. Factors:

i. Duty to diversify

ii. Duty to obtain reasonable yield

iii. Right to invest in all asset types

iv. Right to offset gains and losses in trust portfolio

v. Must look at who beneficiary is and appropriately plan for volatility/risk of investment
d. Trustee can delegate investing on a day-to-day basis to stockbrokers
11. Duty not to require beneficiary to relieve the trustee of liability:
a. Trustee cannot require a beneficiary to waive their rights as a condition of distribution

Misc.:

Choosing a trustee

· Individual trustees

· Corporate trustees (banks, financial institutions)

· Trust companies

· Private professional fiduciaries

· Individual, can meet face to face

· Can make medical/care decisions (corporate trustees/trust companies do not)

Alternative Trust doctrines

· Resulting trust: arises when a person intends to create a trust relationship, but for some reason the formalities of creating a trust were not followed

· An equitable reversionary interest that arises by operation of law:

· If an express trust fails or makes an incomplete disposition

· Trustor devises property to X to pay income to B for life, and B’s death, to B’s issue. B has no issue. Resulting trust for T’s heirs (or devisees)

· Purchase money resulting trust

· Susie purchases Blackacre with money provided by Mom. Unless S can show that M intended to make a gift to S, S holds title in resulting trust for M

· Constructive trust: arises as a remedy for some form of wrongdoing or breach of trust by the trustee

· Used as remedy for unjust enrichments

· 2 additional applications of constructive trust:

· Oral inter vivos trust in land

· Even though disposition doesn’t work because of not satisfying Statute of Frauds, court may still enforce through constructive trust to avoid unjust enrichment

· Oral trusts for disposition at death—secret and semi-secret trusts

· Honorary trust: arises when a trust is established that had neither a charitable purpose, nor a private beneficiary to enforce the trust 

When amending trust, need to do a new pour-over will

If trust is amended but no new will, will does not count as republished

If for some reason trust fails, incorporating trust by reference into pour over will

When amending trust, need to execute new pour over will
Will does NOT affect: 


-Joint tenancy (JT supersedes will)


-POD accounts (beneficiary designation supersedes)


-Assets in trust (trust document controls property in the trust)





Follows same path if failed





Based on irrevocable trust that isn’t self-settled





If there’s a duty of loyalty issue on exam, just bring up both self-dealing and conflict of interest
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