Sports Law Outline
Date: 8/23/2022
Class: 1 (rewatched) 
Topic: What is Sports Law?
Assigned Reading(s): none
Cases: n/a
Sports Law: the practice of law pertaining to the business of sport and sports-related clients.
· The European Sports Charter defines sports as all forms of physical activity which, through casual or organized participation, aim at expressing or improving physical fitness and mental well-being, forming social relationships, or obtaining results in competition at all levels.
Competition seems to be a key theme. 
Key: the definition of a sport may vary depending on the circumstances and how you are framing the issue in front of you. 
_____________________________________________________________
Date: 8/30/2022
Class: 2 (rewatched)
Topic: Amateur Sports
Assigned Reading(s): CB 719-733; 787-882
Cases: NCAA v. Tarkanian; Parish v. NCAA; Ganden v. NCAA; University of Louisville Public Infractions Appeals Committee Report; UNC Public Infractions Decision; Bloom v. NCAA; Oliver v. NCAA
Amateur Sports:
· Do sponsorships, television coverage, fans, affiliation, or the person making the determination between professional and amateur determine whether something is an amateur sport?
· These factors could all play a role in amateurism, but none by itself would seem to be conclusive. 
· Law Insider: all activities and experiences in which an individual chooses to participate in their leisure time and includes, but is NOT limited to, athletic, physical, historical, natural science, cultural, social, and intellectual activities, experiences, and programs.
Ted Stephens Olympic & Amateur Sports Act: an amateur athlete means an athlete who meets the eligibility standards established by the national governing body or paralympic sports organization for the sport in which the athlete competes. 
· Amateur Athletic Competition: a contest, game, match, meet, tournament, regatta, or other event in which amateur athletes compete. 
· Amateur Sports Organization: not-for-profit corporation, association, or other group organized in the U.S. that sponsors or arranges an amateur athletic competition. 
The most influential sports entity in the U.S. is the U.S. Olympic & Paralympic Committee. 
· They govern all national governing bodies. 
· Codified by the Ted Stephens Amateur Sports Act. 
· Congress essentially told them they can create the rules. 
The Structure of Amateur Sports: each stage adheres to the rules set from the stage above. 
1. U.S. Olympic & Paralympic Committee
2. National Governing Body
3. Local Affiliated Organizations
· (ex) AYSO Soccer
4. Club Team
The NCAA Structure: each stage adheres to the rules set from the stage above. 
1. NCAA
2. Athletic Conferences
· (ex) SEC, Big 10, ACC
3. Member Institutions
· (ex) Alabama, UNC, Duke
4. Individual Sports
· Member institutions may have different rules for their different sports teams.
· (ex) The # of scholarships may vary per sport team. 
An amateur sports league/organization, such as the NCAA, has the ability to create their own set of rules. 
Cases:
· NCAA v. Tarkanian: when you’re in an amateur sports organization, you kind of set your own rules. 
· The NCAA keeps saying they are only there to promote amateurism. 
· The source of legislation adopted by the NCAA is not NV but collective membership, speaking through an organization that is independent of any particular state. 
· The Court thinks the NCAA is providing guidelines here, not rules. 
· Parish v. NCAA: 1.600 Rule withstands the denial of equal protection because it has a rational relationship to legitimate State (or national) purposes. 
· The rule ensures that the athlete be an integral part of the student body and to maintain intercollegiate athletics as an integral part of the student body of the education program.
· Different time period back then—nowadays, you may be able to argue there was discrimination that contributed to the test scores. 
· The rule is to prevent schools from granting scholarships to those students who, after taking part in testing procedures, do not show a possibility of attaining a degree before entering college. 
· Leopolus: Is this okay, though?
· Again, the key is that the NCAA could set their own standards. 
· Ganden v. NCAA: Title III does NOT require the NCAA to simply abandon its eligibility requirements, but only to make reasonable modifications to them. They did so here. 
· A modification is unreasonable if it imposes an undue financial and administrative burden or requires a fundamental alteration in the nature of the privilege or program. 
· The eligibility requirements (1) ensure that student athletes are representative of the college community and not recruited solely for athletics, (2) ensure that a student-athlete is academically prepared to succeed at college; and (3) preserve amateurism in intercollegiate sports. 
· University of Louisville Public Infractions Appeals Committee Report: the NCAA has the ability to set their own rules. 
· The NCAA has some ability to govern themselves and their amateur sports organization. 
· The NCAA called the “stripping” benefit an additional benefit that other students didn’t have access to. 
· UNC Public Infractions Decision: 
· UNC had paper courses that were loosely supervised. 
· However, other students could take these courses as well. 
· This was an infraction by a member institution. 
· The tutors were basically doing the homework for the athletes. 
· Bloom v. NCAA: court thinks that Bloom’s collegiate football presence, not olympic skiing (which is questionable), had influenced his endorsement opportunities. 
· The clear import of the bylaws is that, although student-athletes have the right to be professional athletes, they do not have the right to simultaneously engage in endorsement or paid media activity and maintain their eligibility to participate in amateur comp. And the Court does not want to disregard the clear meaning of bylaws simply because they may disproportionately affect those who participate in individual professional sports.
· Oliver v. NCAA: court finally begins to say, “NCAA, we don’t like some of your rules.”
· These rules attempt to say to the student-athlete that he or she can consult with an attorney but that the attorney cannot negotiate a contract with a professional sport’s team.
· How would the student-athletes know what the lawyers do? 


· Bylaw 12.3.2.1 is unreliable and illogical and indeed stifles what attorneys are trained and retained to do. 
_____________________________________________________________
Date: 9/6/2022
Class: 3
Topic: The Olympic Model
Assigned Reading(s): CB 981 – 1046
Cases: [Defranz; Reynolds; Linland; Pechstein; Zubkov; Chand]
The Olympics:
· Technically a private enterprise, but the government does have their hands in it. 
· More nations participate than there are officially recognized nations. 
· Politics have found their way in the Olympics.
· (ex) 1968 Mexico City; 1980 Moscow (U.S. Boycott)
Who Pays for the Olympic Games?: the host city pays for the Olympics. 
· Most of the time, the host city loses money. 
· There are thousands of events in a span of three weeks. 
· The International Olympic Committee decides what city is awarded the Olympics. 
· Think about the winners and losers when a host city is determined.
· (ex) Winners may be hotels, restaurants, possibly politicians if you can make a profit. 
· (ex) Losers may be poor performing athletes, politicians if it is a sham, locals because of traffic. 
The most influential sports entity in the U.S. is the Olympic and Paralympic Committee. 
· Codified by the Ted Stevens Amateur Sports Act. 
· Governs all National Governing Bodies (“NGBs”).
· They get to set the rules because Congress said so. 
The Structure of the U.S. Olympic Movement: 
1. International Olympic Committee 
· The world-wide leader in Olympic rights. 
2. U.S. Olympic and Paralympic Committee
3. National Governing Body 
· (ex) U.S.A. Volleyball
4. Local Group
· (ex) Southern California Volleyball Association
· They are subject to all the rules above them. 
5. Local Club
· (ex) Laguna Beach Volleyball Club
U.S. Center for Safesport: all about protecting the athletes.
· Think about sexual harassment training.
· High schools have to comply with Safesport. 
Court of Arbitration for Sport (CAS): private entity that is contracted by all 206 participating countries. 
· Everyone agrees to take their disputes to CAS. 
· Only sports-focused cases are brought here. 
· Important to note that there are NOT only Olympic cases.
· There is contractually created authority. 
· The purpose is to have consistent rulings worldwide. 
World Anti-Doping Agency (“WADA”): in charge of doping protocols and sets the international doping rules. 
· All NOCs are required to follow. 
· The U.S. Anti-Doping Association sets U.S. rules using WADA standards.
· Athletes are responsible for what goes into their bodies. 
Cases:
· Defranz v. U.S. Olympic Committee: USOC (previously) had the authority to determine whether to send an American team to the Olympics. 
· The athletes are arguing that the Committee cannot tell them they can’t go to the Olympics (boycott of U.S.S.R.) because it was not for sports-related reasons. 
· If Congress intended to limit or deny the USOC powers it already enjoyed as a National Olympic Committee, such limitation or denial would be clear and explicit.
· Raises the question: Should we assume these are your rights or are NOT your rights? 
· Reynolds v. IAAF: this is about personal jurisdiction—it is simply an unacceptable position that the courts of this country cannot protect the individual rights of U.S. citizens where those rights are threatened by an association which has significant contacts with this country, which exercises significant control over both athletes and athletic events in this country, which acts through an agent organization in this country, and which gains significant revenue from its contracts with U.S. companies.
· IAAF is required to set the standards; there is a contractual agreement—they didn’t even show up. 
· The Court says if you (IAAF) don’t say we apply, you’re (IAAF) saying your athletes are outside of the Court’s system. The Court does NOT like this. 
· Reynolds won in arbitration, but the IAAF basically threw that aside. 
· And then doesn’t show up to court. 
· Linland v. U.S. Wrestling Association: The Stevens Act does not authorize arb. about the propriety of another arb.’s decision. 
· If it did, this would create an enduring turmoil and nothing would be accomplished.
· The order binds the USOC. 
· Linland won the match, but the U.S. wanted to send S because they probably thought he was better. 
· Pechstein v. International Skating Union: A true court of arb. by which access to the court of law can be effectively excluded can only exist in cases where the arb. court called upon to decide the particular case represents an independent and neutral instance. CAS does this. The Court is focusing on having a fair process while also accounting that different countries have different laws. 
· The Court thought CAS was fair, so they said to just listen to them. 
· This legitimized CAS on an international scale. 
· The German court said that if it appears CAS isn’t being fair, then they’ll step in. But it seemed fair to them. 
· Zubkov v. IOC: reasonable comfortability standard of proof → this surrounds Russian doping. 
· The standard is NOT more likely than not—CAS operates internationally. 
· Instead, they look at the totality of the circumstances. 
· Greater than a mere balance of probability but less than proof beyond a reasonable doubt. 
· Chand v. IAAF: The evidence showing a relationship between enhanced testosterone levels and improved athletic performance is not strong enough to justify excluding female athletes with naturally high levels of testosterone from competition.
· The IAAF had to (and failed to) establish that the characteristic in question confers such a significant performance advantage over other members of the category that allowing individuals with that characteristic to compete would prevent a level playing field.
· Keep in mind the Olympics are a hybrid between amateur and professionals. 
_____________________________________________________________
Date: 9/13/2022
Class: 4
Topic: The NCAA & NIL
Assigned Reading(s): NCAA v. Alston; NIL Certified
Cases: NCAA v. Alston
The NCAA was founded in 1906, largely in response to a large number of severe injuries. 
· This was an attempt to codify rules and to level the playing field. 
· The “Sanity Code” established prohibition on the “pay-for-play” ideal.
· It was an attempt to level the playing field. 
The Amateurism Model: established to maintain the focus of collegiate athletics giving collegiate athletes an opportunity to receive an education while also developing as an athlete. 
· Interestingly, the NCAA NEVER defined the term “amateur.” Yet, they used it in most of their arguments.  
· Essentially, the NCAA just didn’t want to pay these kids to play sports. 
NIL: really just a marketing act. 
· Schools have a limited right to use their athletes’ name, image, and likeness. 
· (ex) Think about banners outside the school. 
Employment Issues: a school CANNOT guarantee NIL money, but can suggest the players speak to “X.” 
· NIL money CANNOT be based on your performance;
· NIL money CANNOT be based on what school you’re going to.
· “You can get ___ but only if you attend ___.” 
Cases:
· NCAA v. Alston: 
· The NCAA kept using the term “educated-related expenses” but never defined it. 
· Alston’s lawyers are saying the NCAA is suppressing the market of labor.
· This is an antitrust case. The schools are making so much money off these kids and they are basically getting nothing.
· The NCAA has a monopoly and market power. 
· The student-athletes show that there is anti-competitiveness going on → the NCAA responds → the student-athletes say there is a less restrictive means to go about this. 
· Concurrence: the NCAA has a lot of looming issues ahead—don’t come back; fix this. 
_____________________________________________________________
Date: 9/20/2022
Class: 5
Topic: Professional League Setup & Commissioner Powers
Assigned Reading(s): CB 3-68
Cases: Milwaukee Amer. Ass’n v. Landis; Charles O. Finley v. Bowie Kuhn; In the Matter of New Orleans Saints Pay-for-Performance (“Bountygate”)
Professional League Setup: this is kind of a circular setup. 
· A typical professional league is set up as a nonprofit or unincorporated association. 
· The league is driven by head-to-head competition. 
· They are a cartel → they set the standards across the whole industry. 
· There are committees and subcommittees that vote. 
· However, professional leagues are unlike other enterprises because the member organizations are competing with one another at the same time as they depend on one another. 
· They almost function like a single entity. 
·  (ex) Fast food franchise model similarities. 
· (ex) Have to buy all the machines from McDonalds, follow all the stringent requirements, can’t put another restaurant within “X” miles of the next, etc. 
The Role of the League: to provide structure for independent businesses that rely on one another for survival. 
· This includes setting the playing rules, industry standards, etc. 
· (ex) Game times, training officials, making sure the playing surfaces are up to par, etc. 
· There are “pooled rights.”
· (ex) Billion dollar TV deals. 
· There is limited access for inclusion. 
· Often anti-competitive (as horizontal agreements), but permitted as a legal cartel. 
· (ex) Salary Caps, Monday Night Football, rookie drafts, etc. 
The Commissioner: the Commissioner is very powerful. 
· The first professional sports Commissioner was Landis (MLB). 
· He wanted lifetime tenure.
· “Best Interest of the Sport” clause. 
“Best Interest of the Sport Clause”: permitted the league to take whatever action it deemed in order to protect the sport and to do what was in the best interest of the sport. 
· (ex) removing an owner, banning someone for life, etc. 
League Setup & Commissioner Powers: rules and enforcement are collectively bargained and have a lot of voices involved in procedures (owners, league personnel, collective bargaining partners, etc.).
· Can discuss hotly contested issues such as doping, discipline, and salary. 
Other roles of the league and the commissioner include:
· Growing the sport;
· Increasing the team value across the board;
· Strategic vision;
· Handling public relations within the sport;
· Sometimes, this means taking the hit. Oftentimes, the league will do so. 
· Maintaining the integrity of the sport;
· Developing league-wide marketing initiatives; 
· (ex) League-wide sponsorships, TV deals, etc. 
· Maintaining legal standing and leverage.
· This likely means spreading the risks evenly. 
Cases: 
· Milwaukee Amer. Ass’n v. Landis: it was in the best interest of baseball for Bennett to become a free agent—the league did not want owners hiding/stashing players on other teams they own. 
· While the team challenges this, the Court essentially tells them, “You agreed to this (for the Commissioner to have this power).”
· You guys gave the Commissioner these rights—you agreed to it.
· You agreed to arbitrate all this stuff through the Commish.’s office. 
· You all gave him all this power. 
· The Major-Minor League agreement recognizes the office of the Commissioner and the jurisdiction aforesaid and provides that, in case of any dispute between any major and minor league club, the disputants may certify the dispute to the commissioner for decision, and that his determination shall be final. 
· Charles O. Finley v. Bowie Kuhn: Kuhn (Commissioner) had the power to make this decision (Best Interest of Baseball clause). 
· The A’s were trading away impending free agents Rudi, Fingers, and Blue.
· The Commissioner disproved the assignments as inconsistent with the best interests of baseball, the integrity of the game and the maintenance of public confidence in it.
· The evidence fully supported that the Commish acted in good faith, after investigation, consultation and deliberation, in a manner which he determined to be in the best interests of baseball and that whether he was right or wrong is beyond the competence and jurisdiction of this court to decide. 
· This doesn’t need to be fair to O’Finley—the Commissioner works for the owners, and the owners oversee him → get the votes and change it. 
· Also, both parties are on generally equal footing. 
· In the Matter of New Orleans Saints Pay-for-Performance (“Bountygate”): the bottom line is the Commissioner has so much power.
· This was probably bad for the league and against the spirit of the NFL if everyone is getting hurt intentionally. 
_____________________________________________________________
Date: 9/27/2022
Class: 6
Topic: Franchise Ownership & Relocation
Assigned Reading(s): BS Articles
Cases:
Why do Teams Relocate?:
· More money;
· Better venues;
· Long-term thinking.
· “Would you rather be in L.A. in 1930 or Detroit now?”
How can Teams Relocate?: team owners are not always the bad guys—but they will likely take the hardest hit in the public’s eye. 
· League bylaws may permit relocation;
· (ex) Governing documents in leagues permit them to relocate in certain situations. 
· This would probably entail buying your way out of a market and into a new one. 
· Circumstances may change;
· Contracts with venues or municipalities may be up; 
· Or perhaps your stadium is in really bad shape at the moment.
· If this is the case, the team could buy out the remaining years on the lease.
· When you have a contract with a municipality, you are essentially at their control. They are your landlord.
· “We want to have a concert in the stadium every day you’re not using it.” 
· Bonds are used to fund publicly funded stadiums. 
· Private-public partnerships are very common as well. 
Obviously, you have to have a lot of cash on hand to buy a sports franchise. 
Revenue Streams: 
· League pooled rights;
· Think about television deals here (TNT, TBS, ESPN, etc.)
· Ticket sales;
· Special events;
· (ex) Concerts 
· Sponsorships;
· Real estate;
· (ex) SoFi area
· Parking;
· Merchandise;
· Concessions; 
· Venue rentals;
· (ex) Concerts, birthday parties; tournaments, weddings, etc.
Limits: 
· League Charter/Governing Documents;
· There might be potential city ordinances. 
· Pooled revenues; 
· (ex) Each team makes a portion of the league revenue (maybe from merchandise, for example, or TV deals).
· Public relations;
· (ex) How much alcohol should the team sell? 
· Other business interests of the owners;
· Taxes;
· Liabilities (not just payroll);
· Market forces;
· (ex) What if there is a recession?
· Poor performance—if the team is horrible every year, attendance is likely poor. 
IPOs: taking a company public and selling/buying shares on the stock exchange.
· Leagues don’t like this approach because IPOs chase quarterly reports.
· How are the Pirates supposed to hit their mark in December? 
· However, some corporate team ownership is becoming more common. 
_____________________________________________________________
Date: 10/11/2022
Class: 7
Topic: Labor Law/Collective Bargaining
Assigned Reading(s): 
Cases: Zinn v. Parrish; Detroit Lions & Billy Simms v. Arogvitz; Speaker of Sports, Inc. v. ProServ, Inc.; Collins v. NBPA & Gratham; Barry Rona and Major League Baseball Players Association Arbitration (1993), NFLPA
Triangle Shirtwaist Fire: essentially, this led to some changes in labor law. 
· Owners were charged with manslaughter;
· Many people died;
· 20,000+ workers went on strike—this was basically the first big strike in America.
Lockout: the company’s management denies its workers physical access to their place of employment.
· They may replace their workers in their absence. 
· After good-faith negotiations, there is some sort of impasse. 
Strike: a work stoppage or a refusal to work initiated by the company’s workers due to caused employee grievances. 
· (ex) not making enough money; too dangerous of a job.
Governing Law: labor law is governed by the National Labor Relations Board. They handle
· The ability to organize as a collective body;
· Voting on forming a union;
· Protecting the right to organize; 
· To have a vote. 
· Hear and adjudicate claims;
· Overseeing the collective bargaining process and complaints. 
This is outside the purview of antitrust laws. 
Essentially, the governing law oversees labor negotiations. 
Role of a Union: labor unions were set up to collectively bargain against employers. 
1. Bargain for the whole of the membership;
· View the company as the client here. 
2. Protect the union members in disciplinary hearings, filing of workplace-related lawsuits, etc. 
· (ex) NFLPA getting the Dolphins’ doctor fired after Tua’s injury. 
· (ex) recent Kyrie news
3. Provide other benefits to the members; 
· (ex) potential speaking opportunities; investing Union dollars into start-up companies; etc. 
4. Provide a more equal footing when negotiating employment terms with an employer.
· The dynamic between players and owners could be uneven at times. 
Replacement players are NOT part of the Union. 
Other Union Rights: 
· Setting standards for those working with union members; 
· (ex) agent rules
· Charge dues and use those dues in a manner consistent with the union charter and the union’s purpose;
· Negotiate with the employers of the union’s members (employment terms only).
Other Union Limits: 
· Cannot make hiring or firing decisions;
· (ex) the NFLPA can’t stop a team from signing Antonio Brown. 
· No individual representation in other matters;
· However, the players’ association could sue the league on the players’ behalf. 
· There may be conflicts of interest with other union members;
· May ONLY act in a manner that follows the union charter and is authorized by the members. 
Cases:
· Speaker of Sport, Inc. v. ProServ, Inc.: Competition is fine—there is generally nothing wrong with one sports agent trying to take a client from another if this can be done without precipitating a breach of contract. 
· Court believes that competition is good for business. 
· Puffery is okay.
· The promise of endorsements was puffing not in the most common sense of a cascade of extravagant adjectives but in the equally valid sense of a sales pitch that is intended, and that a reasonable person in the position of the “promisee” would understand, to be aspirational rather than enforceable—an expression of hope rather than a commitment. 
· Agents have to follow the guidelines the Union sets. 
· Collins v. NBPA: the association is allowed to set the rules. 
· The NBPA’s regulations governing agent certification are within the statutory exemption from antitrust regulation. 
· The NBPA established the Regulations, a comprehensive system of agent certification and regulation, to ensure that all players would receive agent services that meet minimum standards of quality at uniform rates.
· Barry Rona: as an association, you have to follow your own rules. 
· Rona applies for an agency license with the MLBPA, but is declined.
· The MLBPA doesn’t like that Rona worked on the other side before applying. They thought he hadn’t worked in the best interest of the players. 
· The Court thinks there is no reason to believe that Rona would not represent his players in the future to the best of his ability. 
· This is what is required per the MLBPA charter. 
· U.S. v. Walters:
· Walters kind of gets off free for mail fraud.
· University didn’t lose money → they were going to give those scholarships away regardless.
· The athletes didn’t lose money → they received money and cars. 
· The U.S. didn’t lose any money either. 
How do Unions Deal with Competing Interests?: contact the governance committee and figure out what position you are going to take—have the internal discussions first. 
· Trade-offs: for example, the Players’ Association might agree to draft slot guarantees that are anticompetitive in exchange for a guaranteed minimum salary. 
_____________________________________________________________
Date: 10/18/2022
Class: 8 (reviewed) 
Topic: Agent Representation
Assigned Reading(s): 
Cases: Zinn v. Parrish; Williams v. CWI, Inc.; Brown v. Woolf; Detroit Lions & Billy Sims v. Argovitz
Agent Representation: based on the general agency principles. 
· Athlete agents are governed by the Uniform Athlete Agent Act.
· They are also governed by Union-specific regulations.
· However, this may not be the case for individual sports that do NOT have a union.
· (ex) Tennis, frisbee, etc.
· Fiduciary Duty exists → the agent has a duty to do what is in the best interest of their client. 
· Agent must register with each state the agent is conducting business. 
· Agents must register with each college/university an agent is recruiting/representing players. 
An agent is acting on behalf of the principal with the requisite authority (actual, apparent, contractual, etc.). 
How do Agents Make Money?: Generally, the player pays the agent. 
· A % of the on-field revenue;
· This is usually about 1.5—5% (depending on the sport). 
· This cannot exceed the maximum amount the Players’ Association sets out for each sport. 
· A % of the marketing revenue sourced;
· This is usually 10—20%.
· (ex) Endorsements, commercials, etc. 
· Referral fee agreements;
· This could be from other agents or other agencies (perhaps in another region/country).
· Loans; 
· (ex) Athletes have to train (before they make a lot of money) and have to be in certain places → the agent may pay for this, but in return, wants an interest-bearing loan.
· Speaking engagements; 
· (ex) Writing a book, podcasts, etc.
· Other business interests.
· Oftentimes, agents may have another line of income. 
· Might be another type of lawyer. 
How to Become an Agent:
1. For sports with Players Unions, an agent has to pass the agent exam;
· Each Union will have a first-year agent exam;
· There will also be a background check.
2. Pay the necessary fee;
3. Represent the players in the sports/league;
4. Remain in good standing;
· (ex) Don’t violate the rules or steal money from clients.
5. Recruit, recruit, recruit!
Cases: 
· Zinn v. Parrish: here, the court says that it looks like Zinn did his job and fulfilled his duties. 
· This is the 1970s → there aren’t the same regulations around sports agents as today. 
· One thing Zinn tells Parrish is that he’ll provide Parrish with business investment advice. 
· However, the problem is, Zinn isn’t a registered investment adviser. 
· Parrish establishes himself in the NFL, and gets a nice raise through a new contract. 
· Parrish doesn’t want to pay Zinn his 10% fee. 
· Williams v. CWI, Inc.:
· Williams failed to do any due diligence. 
· This case is being discussed under agency because financial advisers also have a fiduciary duty. 
· Hunt had a duty to manage the money prudently. 
· Williams got the $50k back plus attorney fees, what they owed in taxes (and misappropriated taxes) and $50k in punitive damages. 
· Brown v. Woolf:
· Woolf failed to do any due diligence on the new league. 
· Woolf should have made sure that the league would be able to pay his client. 
· Probably a breach of fiduciary duty. 
· Brown avers that he received only $185,000.00 of the total $800,000.00 compensation under the Racer contract but that defendant received his full $40,000.00 fee (5% of the contract) from the Racers.
· Detroit Lions & Billy Sims v. Argovitz: If an agent breaches his fiduciary duty to a player by placing himself in an adverse position to the player, the contract between them is voidable by the player.
· Breach of fiduciary duty → Argovitz is negotiating with the Lions while also owning a stake in the Houston Gamblers (USFL).
_____________________________________________________________
Date: 10/25/2022
Class: 9 (reviewed)
Topic: How the Money Works—Taxes & Pay
Assigned Reading(s): The Jock Tax: How the NFL Can Level the Playing Field; Jock Taxes: A Sack to Professional Athletes; A Comprehensive Analysis of Subsidies for Professional Sports Stadiums in the U.S. Using the Moda Center; Labor Lockouts in the NBA and their Effect on Large & Small Market Team Attendance & Revenue
Cases: 
Jock Tax: paying a tax in another state for the income you generated in that state. 
· The taxation laws of nonresidents performing work outside of their resident state.
· An attempt to “hometown” Michael Jordan by California after the 1991 NBA Finals. 
· Numerous states, municipalities, and cities have their own jock tax. 
Note: Professional athletes are paying numerous advisors/individuals a large amount of money.
· (ex) Sports Agents; Marketing Agents; CPAs; Business Managers; Financial Advisers; Lawyers; Trainers; etc. 
What are the effects if you’re someone who’s trying to just make the team? 
Why Would Professional Leagues Add New Teams?: the total pie gets bigger.
· Broadcasting deals are the biggest/easiest way to make big money.
· More inventory (games) to sell. 
· New teams have a buy-in fee.
Team Revenue Sources: broadcast rights; ticket sales; sponsorships; merchandise sales; suite/VIP services; concessions; parking; ancillary sales opportunities (selling anything you possibly can); venue rentals; public appearances; etc. 
Team Expenses: player salaries; staff salaries; venue expenses; utilities; security; concessions; insurance; transportation; hotels; advertising; advisors; professional services; taxes; loan repayment.
Assigned Reading(s): 
· The Jock Tax: How the NFL Can Level the Playing Field: it seems as if the jock tax targets these athletes because of their high net worth and income. 
· There is a competitive advantage that makes teams more attractive to NFL free agents because of the overall value of the contract after considering the taxes a player is forced to play based on their salary, schedule, and location.
· One idea is to alter the current divisional makeup of the NFL.
· Second option is to alter the scheduling of games. 
· Final option was a floating salary cap based on a team’s yearly effective tax rate. 
· Jock Taxes: A Sack to Professional Athletes:
· Duty Days Approach: This method distributes income using a ratio that compares the number of days that an athlete is present in the state to the number of days that he has to work throughout the season.
· The “games played approach” formula takes the number of games played in a specific foreign state and divides it by the total number of games played in the season.
· A Comprehensive Analysis of Subsidies for Professional Sports Stadiums in the U.S. Using the Moda Center: the economic conditions of the region, the primary team(s) success in an economic sense, as well as the impact the stadium can make given certain opportunities and capabilities of the stadium itself; all are relevant factors that determine the worth of the stadium relative to its public funding. 
· If the stadium is able to provide other opportunities, meaning host events outside its principle duty of holding games for its primary team(s); then it is automatically more suited to be “worth it”. 
· The biggest factor is the price of the stadium. 
· Labor Lockouts in the NBA and their Effect on Large & Small Market Team Attendance & Revenue:
· The volatility of new sports leagues are pretty high. 
· They don’t have the brand recognition or the history of an NFL, NBA, MLB, etc. 
· Also, think about the locations of a lot of these leagues.
· Oftentimes, it is in the middle of nowhere. 
· Studies have shown that lockouts had negative short-term effects on fan support.
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Copyrights & Trademarks are the basics for intellectual property (“IP”) rights. 
Trademarks: seeking to avoid a likelihood of confusion. They typically protect brand names and logos used on goods and services. 
· Really only useful if you are using a trademark in commerce. 
· This helps identify where the product came from. 
· Helps the buyer create an expectation for what they’re getting. 
An important question is, “Who owns the logo?”
· This may depend largely on who created it. 
Broadcasts: the broadcast itself is an art medium. 
· Therefore, the broadcast itself is protected, but NOT the athletic competition itself. 
· The broadcast adds announcers, wardrobe, logos, etc.
Athletic Contests are NOT considered art because it enhances competition. 
· (ex) Other teams need to be able to implement plays. 
Sports are NOT original works of authorships. 
· What authorship there is in a sports event MUST be open to copying by competitors if fans are to be attracted. 
· (ex) The opposing team needs the other team to also run plays in order to be an exciting game. 
· This is just competition. 
Statistics: once they are in the public domain, statistics rapidly lose their value. 
· Because of newsworthiness, anyone can use them. 
Copyrights: protects an original, artistic or literary work. 
Remedies for Infringement: 
· Monetary Damages;
· This includes the disgorgement of profits (the money made while selling when infringing).
· Attorney Fees;
· This applies if you have a registered trademark at the federal level. 
· Injunction;
· This stops the infringer from using your IP. 
Cases: 
· C.B.C. Distribution & Marketing, Inc. v. MLB Advanced Media, L.P.: the court thinks the First Amendment trumps the right of publicity state law action here.
· The information CBC uses is available in the public domain (for fantasy baseball).
· Also, the recitation and discussion of factual data concerning the athletic performance of players on MLB’s website command a substantial public interest, and, therefore, is a form of expression due substantial constitutional protection. 
· In re NCAA Student-Athlete Name & Likeness Licensing Litigation: if your name, image, and likeness has value, you have the right to promote your NIL as you see fit. Right of publicity protects the celebrity, not the consumer. 
· Keller has a substantial following—more than the average person. 
· Transformative Use: does the work in question add significant creative elements so as to be transformed into something more than a mere celebrity likeness or imitation?
· Under the transformative use test, EA’s use does NOT qualify for First Amendment protection as a matter of law because it literally recreates Keller in the very setting in which he has achieved renown.
· Morris Communications Corporation v. PGA Tour: if you want to keep the scores a secret, then keep it secret.
· Once you put the scores out there on the scoreboard, you are publicizing it. 
· Think of the immediacy of statistics. 
· This is different from publicizing trade secrets. 
· The PGA Tour has the right to sell or license its product, championship golf, and its derivative product, golf scores, on the Internet in the same way the PGA Tour currently sells its rights to TV broadcasting stations.
· The PGA Tour has a property right in the scores compiled by the use of the RTSS, but that property right vanishes when the scores are in the public domain.
· NBA v. Motorola: The value of a statistic is fleeting. 
· If you are going to broadcast it, you have to expect other people will tell others about it.
· The underlying basketball games do NOT fall within the subject matter of federal copyright protection because they do NOT constitute original works of authorship.
· There is no underlying script. 
· Motorola & STATS did NOT infringe NBA’s copyright because they reproduced only facts from the broadcasts, not the expression or description of the game that constitutes the broadcast. 
· Motorola adds an extra element here. 
· The primary product of the NBA is to produce basketball games for live attendance and television broadcast. 
· The collection and retransmission of factual, statistical data about those games is an entirely different product. 
· Pittsburgh Athletic Co. v. KQV Broadcasting Co.: the PAC, by reason of its creation of the game, its control of the park, and its restriction of the dissemination of news therefrom, has a property right in such news, and the right to control the use thereof for a reasonable time following the games.
· The Pirates have the right to determine how and where they market their event. 
· This is a case of unfair competition. Are they in the same field of business? 
· KQV argues that there was no unfair competition because it did not receive any compensation from a sponsor for broadcasting the games. 

· However, KQV readily admits that its purpose of the broadcasts was to win the good will of the public for its radio station.
· Indianapolis Colts v. Metropolitan Baltimore Football Club: here, there is a high probability of confusion. 
· There is no continuity, links contractual or otherwise, nothing but a geographical sight in common, between the Baltimore Colts and the CFL team that would like to use its name. 
· Any suggestion that there is such a continuity is false and potentially misleading. 
· If individuals believe that the “Baltimore CFL Colts” are the “real” Baltimore Colts, the NFL will lose revenue. Some people might even purchase merchandise featuring the “Baltimore CFL Colts” believing it is the same team as it has been for years prior to the move. 
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Antitrust: laws that are put in place to promote competition and set standards for “fair competition” and minimize power. 
· Aimed at preventing collusion as well. 
For an antitrust claim, we must:
1. Determine the market; and 
2. Determine if market power exists. 
An important question to ask when dealing with antitrust cases is: “Who is being harmed by the act in question? Consumers? Employees? 
Market Power: the ability to raise prices above those that would be charged in a competitive market. 
· Regardless of how high/low the company changes their price, it won’t affect them. 
· (ex) Amazon → they have the flexibility to do whatever they want because of their resources. 
· (ex) Airports raising food prices. 
Monopoly: the power to control prices or exclude competition for a significant period without erosion by a new entity or expansion. 
· This has to be true for a significant period of time. 
· Essentially, the company owns EVERYTHING about the market. 
· The market power has to be dominant. 
Market: a defined product/service within a geographic area that pertains to the product/service being sold. 
· Obviously, the market includes price. 
· If you are trying to advocate a violation of an antitrust law, you want to define the market as narrow as possible.
· And vice versa if you are defending an alleged antitrust violation. 
· A market has to matter to consumers. It has to have some value. 
Two Types of Monopoly Power:
1. Horizontal Mergers: either (1) the firms in a market are acting in a coordinated way on some competitive dimension or (2) one firm in a market is buying all of its competitors. 
2. Vertical Mergers: one firm owns everything in the supply chain. 
· (ex) If a firm owns an essential ingredient in a product, they can choose to sell that ingredient to their competitors at an extremely high price, and eventually drive them out. 
Cases: 
· NCAA v. Board of Regents of the Univ. of Oklahoma & Univ. of Georgia Athletic Ass’n: the Court says the NCAA is suppressing the market of televised college football games. 
· The NCAA signed a deal with CBS and ABC to air a limited amount of games for the season. 
· Oklahoma & Georgia didn’t like this—they wanted to market/negotiate their own television deals. 
· By the NCAA limiting the amount of games on the air, they can jack up their prices. 
· The NCAA was organizing a horizontal restraint. 
· American Needle, Inc. v. NFL: the Court defined the market as NFL licensed headwear. 
· The NFL decided to license to Reebok exclusively. 
· The NFL argued they were one, single entity. 
· But here, separate marks, logos, and team equipment is being sold. 
· The Court says the NFL is NOT one, single entity. 
· When each NFL team markets its intellectual property, it seeks to further its own individual interests.
· Consequently, a decision made by all of the teams to grant an exclusive license to one vendor stifles competition.
· Here, the NFLP’s agreement to be the sole agent in charge of licensing the teams’ logos is the only thing preventing each separate team from managing its own licensing of trademarks.
· Philadelphia World Hockey Club v. Philadelphia Hockey Club: the court said that the market here was labor for professional hockey players. 
· The WHL is suing the NHL to stop them from stopping them (WHL) from taking NHL players. 
· The NHL and its minor league members wanted to preclude any other potential competitor’s possible access to its reservoir of players. 
· Through its use of Clause 17, its agreements with the minor league hockey leagues, and the agreements between other semi-professional hockey leagues, it is clear that the NHL controls the supply of players available to play and thus enjoys monopoly power in that respect.
· Courts are generally against non-competes. 
· Here, the workers (players) are harmed if they aren’t allowed to jump. 
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Competition: the process by which market forces operate freely to assure that society’s scarce resources are employed as efficiently as possible to maximize total economic welfare. 
· The purpose of antitrust laws is to protect competition, NOT competitors. 
Anti-Competitive Agreements: 
· Price Fixing: an agreement to raise, free, or lower prices. 
· All competitors agree to change the prices of a product by a certain amount.
· Group Boycotts:
· (ex) Every team in the NFL agreeing not to sign Kap. 
· Exclusionary Exclusive Dealing Contracts or Trade Association Rules: 
· (ex) Philly owner owns the team AND Fanatics. 
Horizontal Agreements: unreasonable when competitors interact to such a degree that they are NO longer acting independently, or when collaborating gives competitors the ability to wield market power together. 
· The goal is to kick others out of the industry. 
· Certain acts are considered so harmful to competition that they are almost always illegal. 
· (ex) fixing prices, dividing markets, rigging bids, etc. 
Market Divide: plain agreements among competitors to divide sales territories or assign customers are almost always illegal (not always, but always anti-competitive). 
· (ex) Think about the A’s moving to SF. 
Bid Rigging: competitors agree in advance who will submit the winning bid on a contract being let through the competitive bidding process. 
· It is NOT necessary for all the bidders to participate in the conspiracy. 
Single Firm Conduct:  it is unlawful for a company to monopolize or attempt to monopolize trade. 
· Meaning a firm with market power cannot act to maintain or acquire a  dominant position by excluding competitors or preventing new entry. 
· Think of this as vertical agreements. 
A company violates the law only if it tries to maintain or acquire a monopoly through unreasonable methods. 
· If it is reasonable, then it is only anti-competitive and not an issue. 
Cases: 
· NCAA v. Board of Regents of the Univ. of Oklahoma & Univ. of Georgia Athletic Ass’n: this could be argued as unreasonable → the restraint places a limit on the number of games member universities may televise and thus creates a limit on the quantity of televised football that is available to broadcasters and fans.
· Could it be argued that the NCAA doesn’t have market power here? 
· YES → there are so many channels on TV.
· NO → say the market is televised collegiate football. 
· The Court looks at the effect on price and what that does for consumers. 
· American Needle, Inc. v. NFL: pretty clearly some anti-competitive conduct.
· Could be an example of concerted activity → all 32 teams agreed to this. 
· Each of these separate teams should be able to license their products to whoever they want. 
· When each NFL team markets its intellectual property, it seeks to further its own individual interests. 
· Consequently, a decision made by all of the teams to grant an exclusive license to one vendor stifles competition.
· Philadelphia World Hockey Club v. Philadelphia Hockey Club: NHL is trying to force the other leagues out of business by taking away the market of high-level hockey players. 
· Are you using the monopoly power to squash the competition? 
· The NHL and its minor league members wanted to preclude any other potential competitor’s possible access to its reservoir of players. 
· Through its use of Clause 17, its agreements with the minor league hockey leagues, and the agreements between other semi-professional hockey leagues, it is clear that the NHL controls the supply of players available to play and thus enjoys monopoly power in that respect.
· Hastings v. NFL:
· Could this be pro-consumer? → If consumers want something, they know where to go. 
· Remember, it has to be unreasonable in order to violate antitrust laws. 
· The teams together are allowing Fanatics to charge high prices. 
· The owners of all those teams own part of Fanatics. 
· Example of a vertical agreement.
· Are Fanatics and the NFL colluding to monopolize the market?
Unreasonable Example: perhaps Fanatics offering a 30% discount for Black Friday beginning in September. 
· Perhaps Fanatics could get creative here and justify lowering the prices?
Can you:
1. Establish the market;
2. Show the party has market power?
3. Show the party’s act is unreasonable?
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Inherent Risks in Sports: 
· Certain injuries;
· (ex) NFL players are inherently risking concussions when they play. 
· Loss of money;
· (ex) If a player gets injured or cut. 
· (ex) Blown perfect game for Armando Gallerega.
· Bad calls: there is no property right in having the officials get every call right. 
Liability Waivers: you can only waive known risks.  
· It is hard to waive unknown risks. 
· Courts are generally pretty lenient on the waiver responsibility. 
There is NO cause of action for fans if a game gets played.
There is NO contractual right to see a certain outcome, starting lineup, or specific player. 
· (ex) If LeBron decides to sit out the game tonight, you cannot sue the Lakers. 
There is NO cause of action against officials for bad calls. 
Venue Liability: a plaintiff must show that a dangerous condition existed that the owner had a duty to warn/correct and the failure to do so caused the harm. 
Cases: 
· Hackbart v. Cincinnati Bengals: an NFL player assumes the risk in playing a known, violent sport and thus will not prevail in a tort claim based on an injury received during a game.
· The Court told Hackbart that he assumed the risk here → injuries such as this one are common and inherent in the NFL. 
· It is uncharacteristic to refer to an NFL player’s duty to an opposing player when he has been trained and motivated to sack, block, or tackle that opposing player without thought to possible injury to himself.
· The level of violence and the frequency of emotional outbursts in NFL games are such that Hackbart must have recognized and accepted the risk that he would be injured by such an act committed by Clark.
· If the courts were to become involved in every questionable hit occurring during such games, the amount of litigation would be enormous.
· Regina v. McSorley:
· If the guy hits you in the head with a stick (rather than the shoulder or the knee), he probably is trying to knock him out. This isn’t part of the game. 
· Can’t justify “going for the puck here.” 
· Similar to a baseball player charging the mound swinging a bat. 
· An NHL player wouldn’t miss this poorly—Brashear was struck in the head on purpose. 
· There are written and unwritten rules → the written rules prohibit slashing with the stick, but the unwritten code says that slashing is permissible as long as it is during play, and not the head.
· Everyone agreed that stick blows to the head were not permitted in either the written rules, or the unwritten code.
· Jane Costa v. The Boston Red Sox Baseball Club: the duty to warn does NOT extend to dangers that would be obvious to a person of average intelligence.
· Darren Lewis hit a line drive foul ball into the stands along the first base line that struck Costa in the face, causing severe, permanent injuries.
· Krueger v. S.F. 49ers: Deceit may occur through suppression of information that one has a duty to disclose.
· The intentional concealment of a material fact is fraud if there is a fiduciary relationship giving rise to a duty to disclose the fact. 
· Under state law, doctors have a duty of full disclosure to patients. 
· Krueger did not give informed consent to keep playing through his injury because he didn’t know completely about it. 
· Krueger testified that he was never informed that he was missing a ligament in his knee.
· Krueger testified that he never was advised by the team’s medical staff that such injections could lead to rupturing of tendons, weakening of joints and cartilage, and destruction of capillaries and blood vessels.
· Sanchez v. Hillerich & Bradsby Co.:
· Sanchez probably didn’t assume that risk—the risk of the balls flying off the bats quicker and harder. 
· Sanchez was only given a reaction time of .32 to .37 seconds to avoid the ball, below the minimum reaction time accepted by the NCAA and other organizations (.39 seconds).
· Logic would dictate that the ball coming off an Air Attack 2 bat reached Sanchez sooner than a ball that would have come off another aluminum or wooden bat.
· One can only disclose/waive known risks. 
· Bush v. St. Louis Rams:
· This seemed to be foreseeable on the Rams part—the cement is slippery when an athlete is running fast wearing plastic cleats. 
· Bush didn’t assume the risk of the cement → Bush probably assumed that the working conditions were safe. 
· Knapp v. Northwestern University: an impairment that interferes with a student-athlete’s ability to play intercollegiate athletics, but does not significantly decrease that student’s ability to obtain a satisfactory education otherwise, does not substantially limit the major life activity of learning under the Rehabilitation Act.
· There is no property right to play basketball here. 
· This isn't part of the given educational experience. 
· Knapp is getting every other benefit of being on the team except playing basketball. 
· An impairment that interferes with an individual’s ability to perform a particular function, but does not significantly decrease that individual’s ability to obtain a satisfactory education otherwise, does not substantially limit the major life activity of learning.
· Section 794 of the Act requires that an “otherwise qualified” disabled person must not be excluded from participation in a federally funded program solely based on the disability. 
· However, a significant risk of personal injury can disqualify a person if the risk cannot be eliminated.
· Montalvo v. Radcliffe: An individual diagnosed with AIDS may be prohibited from participating in combat-oriented karate classes if no reasonable modification can be made to eliminate the risk of transmission.
· You need to make reasonable accommodations. 
· Perhaps just let the kid practice. 
· A place of public accommodation is entitled to exclude a disabled individual if the individual poses a direct threat to the health and safety of others.
· A failure to make a reasonable modification is itself an act of discrimination unless the business can demonstrate that implementing the modification would fundamentally alter the nature of the program. 
· PGA Tour, Inc. v. Martin: The use of a golf cart by a professional golfer at a PGA Tour event does not fundamentally alter the tournament and is an allowable activity under Title III of the Americans with Disabilities Act.
· The Court said walking may be part of the sport, but is not the essence of the sport. 
· The fundamental essence of the game of golf is shot making—the ability to use a club to cause a ball to go in a hole in as few strokes as possible.  
