
Land Use Regulation - Final Outline (Fall 2022)
I.  An Introduction to Land Use and Development
A. An Introduction to the Land Development Process
· Land Ownership in the U.S. 
· (1) Privately owned ≈ 60%
· (2) Owned by federal government ≈ 28%
· (3) Owned by states ≈ 8%
· Demographic Shifts
· Demographic shifts = huge driver of development / land use regulation b/c: 
· More migration → more of a need for development
· Urban v. Suburban Populations: Who Lives Where and Why? 
· (1) Natural evolution theory: flock to available land
· More land and cheaper land available to develop 
· Want more space
· (2) Flight to homogeneity: (high social costs, etc.)  
· Homogeneity - want to be around similar class and type of people 
· Access to social resources without experiencing redistributive taxes 
· Recurring Issues / Themes in Land Use Regulation
· (1) Is Government Regulation of Land Use a Good Idea?
· Or, would private regulation be better?
· (2) What’s the Appropriate Level of Government to Regulate Land Use? 
· Local, state, federal?
· (3) Who Is Likely to Be Benefited and Who Harmed by Regulations?
· (4) Development v. Environmentalism
· (5) Government Regulation v. Constitutional Protection of Landowners Right to Use Land
· (6) Future Consequences of Present Development
B. Some Theoretical Perspectives on Land Use Regulation
· Economic Analyses 
· Lindbloom, Intelligence of Democracy 
· Central planning is not the only way to go about things; people coordinate and cooperate without planning through mutual adjustment → contrasts with the central theme of this class that central planning is best
· Examples: language, pedestrians crossing the street, development of common law
· Komesar, Housing, Zoning, & Public Interest
· Discusses three  decision-making models: 
· (1) Omniscient Dictator
· He would presumably impose the one-acre, single-family restriction, but refuse the more stringent “open-space” restriction
· (2) Majoritarian Model
· More likely that the more stringent open space restriction would be imposed 
· (3) The Influence Model
· Dictator bases decisions solely based on the arguments of the interested parties
· Possible that no restriction will be imposed
· Externalities: What makes an external effect an externality? 
· Has to be uneconomic for people to take it into account
· Common examples: 
· (a) Poor smells
· (b) Pollution, traffic
· (c) Increase in property values
· Altogether, externalities can create a market failure. Can possibly be prevented by: 
· (a) making a rule (i.e., through zoning)
· (b) suing for nuisance
· (c) eminent  domain
· Fishel, Homevoter Hypothesis 
·  Homeowners: most concerned with policies that increase or protect their property values
· Homes are often their largest and most valuable asset 
· Lemar, The Role of States in Liberalizing Land Use Regulations
· How do we still impose locally undesirable land uses (LULUs) contrary to homeowners? 
· Should go up to state level → they then won’t have as much of a sway on policy-making if we take decision-making away from local governments
C. An Introduction to Zoning and Some Theoretical and Empirical Perspectives 
· Zoning Legislation
· Standard Zoning Enabling Act (SZEA)
· SZEA: adopted in whole or in part by all 50 states 
· Allows local government to regulate and restrict 
· (a) the height, 
· (b) # of stories, and size of buildings & other structures, 
· (c) the % of a lot that may be occupied,
· (d) the size of yards, courts, and other open spaces, 
· (e) density of the population, and
· (f) the location, use of buildings, structures & land for trade, industry, or other purpose
· Also discusses health, safety, morals and general welfare (police powers) 
· Other attributes: 
· Local legislatures can divide municipalities into districts (zones)
· Zoning should be made in conjunction with a comprehensive plan and impose regulations to carry out the purposes of the Act 
· Appointment of a zoning commission
· Appointment of zoning board of adjustment 
· Provides municipal remedies against violations 
· SCPEA
· Designed to create planning commissions
· Doesn’t have as big of an impact; their work often merges w/ the work of a zoning commission 
· Flexibility Devices 
· Includes:
· (1) Special exceptions (conditional use permits) 
· (2) Variance (to relieve undue hardship) 
· (3) Planned Use Developments (PUDs - zoning ordinances contemplate a development, but don’t locate it until after an application after which the legislature will rezone)
· (4) Holding Zones (uses temporary low density zoning until a decision is reached as to how the area should be used
· (5) Rezoning
· Interpretation of Ambiguous Zoning Ordinances
· Ex: What is the definition of a single family residence? Why would you want a court to review? Why not?
· I.e.. single family ownership of a residence?  Single family there for long-term rental? 
· Advantage of locality: they’re on the ground, more informed about the specific geographic area
· Advantage of court: more neutral; can prevent any unfair/arbitrary interpretation & judges are more well-versed in interpreting words on paper and interpreting the law 
II. Zoning and the Rights of Owners and Developers
A. An Introduction to the Law of Zoning and the Substantive Due Process Challenge 
· Constitutional Provisions
· Fifth & Fourteenth Amendments & Due Process
· What does due process of law suggest? 
· (a) procedures/safeguards required
· (b) notice + hearing
· (c) substantive significance 
· Major Policy Arguments Asserted in Land Use Cases
· (1) unreasonable or inefficient from a social perspective
· (2) unfairly burdensome or disruptive of settled expectations, and
· (3) violative of the landowner’s or developer’s civil liberties 
· Federal Substantive Due Process Challenges to Zoning
· Village of Euclid v. Ambler Realty Co. : very deferential standard when reviewing zoning ordinances; so long as they are not arbitrary and unreasonable, they will be upheld
· Village adopted comprehensive zoning ordinance dividing the village into 6 “use” districts through a system of cumulative zoning 
· P’s land falls into U2, U3, & U6 which prohibited development of industry → P says the ordinance  reduces the value of the land by approximately 75%
· P sues in court saying it’s a deprivation of property w/out using the administrative process (facial challenge as opposed to “as applied”)
· Standard: Is the ordinance “clearly arbitrary and unreasonable with no substantial relation to the public health, safety, morals and general welfare?”
· No; the ordinance is OK & zoning is generally constitutional → rooted in nuisance prevention b/c one shouldn’t use their property in a way that harms another person’s use of their property 
· Nectow v. City of Cambridge: gov’t right to restrict use of land is not unlimited; zoning ordinance must be substantially related to police power purpose
· Zoning divided into 3 districts: residential, business, and unrestricted with each district also containing sub-classifications
· P’s land fell into R-3 where only dwellings, hotels, clubs, churches, schools, etc. could be built → P has trouble selling the land 
· Holding: P’s substantive due process rights violated b/c the ordinance deprived him of his property since the ordinance doesn’t promote a police power purpose
· Here, the express finding of the master, is that the health, safety, convenience and general welfare of the inhabitants of the part of the city affected will not be promoted by the disposition made by the ordinance of the locus in question → court should not substitute its own judgment 
· A valid exercise of governmental authority must bear a substantial relation to public health, safety, morals or the general welfare.
· Due to its small size and proximity to industrial land uses, the tract of Nectow’s land falling within the residential zoning district would have little value for the limited purposes allowed by the ordinance. 
· Coniston Corp. v. Village of Hoffman Estates: the Constitution does not require legislatures to use adjudicative-type procedures to give reasons for their enactments, or to act "reasonably" in the sense in which courts are required to do; also  the hearing was enough to give the plaintiffs all the process that due process in zoning required.
· Landowner sought to develop plot of land into 5 single-story commercial buildings
· Village’s Plan Committee recommended approval, but Board rejected the plan w/out any reason 
· Court said it’s significant that it’s a legislative decision; Board doesn’t necessarily need to provide a reason 
· State Substantive Due Process  Challenges to Zoning
· Twigg v. County of Will: if the owner’s intended use of the land is supported by evidence that it’s the best use of the land in conjunction with arbitrary application, ordinance may be invalidated 
· Ps wanted to use their land for their family & divide it into 2 10-acre lots, they want to build 4 homes so the parents could live next to their adult children
· But, couldn’t b/c the land is zoned to agricultural use 
· Holding: Enforcement of the ordinance was not substantially related to police powers, based on: 
· Evidence tended to show that the current zoning of the area, including P’s tract, was assigned in an arbitrary manner without considering the several non-conforming uses existing when the land use plan was adopted and the zoning ordinance was enacted 
· Evidence presented established that the highest and best use of the property was E-2
· There was no evidence that the value of surrounding property would be diminished by P’s use 
· Little if any public gain to be realized by enforcing the A-1 classification, and great hardship would be imposed on plaintiffs to deny the zoning change 
· Factors from Twigg
· Eight factors to consider when determining zoning ordinance validity: 
· (1) the uses and zoning of nearby properties; 
· (2) the extent to which property values are diminished by the ordinance; 
· (3) the extent to which the diminishing of the plaintiff’s property values promote the public health, safety, comfort, or welfare; 
· (4) the public’s gain as compared to the plaintiff’s hardship due to the ordinance; 
· (5) the suitability of the property for the zoned purpose; 
· (6) the length of time the property has been vacant as zoned compared with nearby properties; 
· (7) the care involved in the development of the community’s land-use development; and 
· (8) the community need for the plaintiff’s proposed use of the property.
· Cormier v. City of San Luis Obispo:  zoning ordinance not invalid because it was found that commercial development near the highway interchange where property was located justified the rezoning
· Owners wanted to build hotel on their land that was allowed when they bought the land, but land gets rezoned so they can’t build what they wanted 
· Holding: Zoning ordinance not invalid; court gives a lot of deference to the county for deciding whether the rezoning was justified (some protectionism)
· An ordinance is valid if it is fairly debatable as to whether it reasonably relates to the public welfare 
B. Constitutional Constraints on Using Zoning to Limit Competition
· Zoning Ordinances & Competition
· Zoning ordinances: 
· Reduce competition in the market for consumer goods and services by limiting the entry of business firms into geographic areas
· Also reduce competition in the housing market by restricting the supply of housing and raising the cost of entry for new developers
· Case Law
· Sprenger, Grubb & Associates, Inc. v. City of Hailey: Determining where particular business uses shall be allowed to expand in a community is normally an appropriate exercise of the police power 
· Decision by the Hailey City Council to change the zoning classification of certain land owned by SGA from “Business” to “Limited Business” 
· In 1993, the Council adopted Hailey City Ordinance No. 623, rezoning the 12.6 acres to a Limited Business District 
· Holding: We cannot agree with SGA that the only reason for the rezoning was to protect downtown merchants from competition. Decision Hailey City Council to rezone the 12.6 acres to Limited Business = affirmed
· SGA’s protection from competition argument is defective because nothing in the zoning ordinance prevents new retail, restaurant, and entertainment businesses from locating in or around the City’s downtown core and competing with existing businesses
· Island Silver & Spice, Inc. v. Islamorada: failure to indicate a legitimate local purpose to justify the ordinance’s discriminatory effects is sufficient to support the district court’s determination that the formula retail provision is invalid under the DCC
· In January 2002, Islamorada enacted Ordinance 02-02, which prohibited “formula restaurants” and restricted “formula retail” establishments to limited street level frontage and total square footage
· In June 2002, Island Silver entered into a contract to sell its property to a developer seeking to establish a Walgreens drug store in the same footprint of Island Silver’s existing mixed-retail store → developer withdrew from the purchase 
· Holding: Ordinance’s formula retail provision violated the Dormant Commerce Clause
· Even under the balancing approach advocated by Islamorada, the stipulated facts indicate that the formula retail provision’s disproportionate burden on interstate commerce, such as the effective exclusion of interstate formula retailers, clearly outweighs any legitimate local benefits
C. Equal Protection Challenges to Zoning
· Landowners’ and Developers’ Constitutional Rights as Constraints on Zoning Measures that Impose Unfair Burdens 
· Four Fairness Arguments
· (1) Landowner might complain that the line the restriction drew between the restricted owner and other property owners was unfair 
· (2) Landowner could complain that the restriction was imposed on her because of who she is 
· (3) Evidence might show that the town could not justify the restriction by reference to the usual concerns of land use law, such as environmental protection, but rather had designed it solely to capture the value of the owner’s land
· (4) Landowner’s welfare allegedly is being unfairly sacrificed for the benefit of the community at large
· Discriminatory Line-Drawing
· Layne v. Zoning Board of Adjustment: ordinance is sufficiently related to city’s police power b/c serving food implicates the city’s health code → presumptively valid & rational
· Layne wanted to operate her property as a boarding house; property was located in R4 which allows rooming house but no boarding houses b/c boarding houses serve meals 
· Layne argues it’s a denial of equal protection b/c no meaningful difference between boarding houses and rooming houses, so similar groups = being treated differently
· Holding: Ordinance is not invalid; no denial of equal protection (very deferential standard → Dissent argues for closer level of scrutiny) 
· Hypo: Zoning ordinance permits hotels but not motels. Equal protection challenge → is this unlawful discrimination? 
· Probably not; ordinance is connected to police power b/c of public safety rationale → more crime tends to take place in motels 
· Also connected to police power b/c of more traffic, noise, pollution, etc. since motels cater to people with automobiles 
· Hypo: Zoning that permits apartments but excludes dorms. Violation of EPC?
· Probably not; dorms likely have more common areas →might be more of a health risk (e.g., in a time like COVID)
· Dorms might also have dining halls, cafeteria, etc. → implicates more  health codes
· Discrimination Against a Particular Landowner 
· Village of Willowbrook v. Olech: b/c neighbors only had to give 15-foot easements and the Village was requesting 33-foot easement from plaintiffs, sufficient to state a claim for unlawful discrimination under the EPC
· City asked for a 33-foot easement when only a 15-foot easement is required as a condition for Olech’s property being connected to the water supply 
· Olechs, in a separate action, prevailed against the Village in arguing that by requiring a larger easement from them, this was an EPC violation b/c Village was exacting more from them 
· Holding: Allegations = sufficient to state a claim for relief under EPC analysis b/c the complaint alleged that the extra 18-foot easement was “irrational and wholly arbitrary. No showing of ill-will required.
· “Class of one” claim → No alleged membership in a particular group
D. Takings
· Introduction to Takings Clause
· Confiscatory Zoning Classifications (The Takings Issue)
· Mugler v. Kansas: legislation is valid and related to a police powers purpose despite the fact that the legislation prohibiting P’s desired use passed after the purchase of land 
· Kansas amended its Constitution to prohibit the manufacture and sale of intoxicating liquors 
· State then enacts legislation to give effect to the constitutional amendment → places where alcohol is sold/manufactured is to be declared a nuisance 
· Before the amendment, Mugler bought his land to open up a brewery
· Holding: Not a taking. Mugler can’t complain; state did not give any assurance that legislation would remain unchanged 
E. Substantive Due Process and Takings Clause Constraints on Government Regulation that Confiscates Rights in Land
· Regulatory Takings 
· Takings Clause 
· “...nor shall private property be taken for public use, without just compensation” 
· Not an express grant of power, but it’s implicit that the gov’t can take your property 
· Protection landowners; Constitution trying to protect minority interests
· Just compensation - safeguards against government abuse by adding a check on using this power 
· Going Too Far
· Pennsylvania Coal Co. v. Mahon : Gov’t can effect a regulatory taking, Mahons took the land with the risk that subsidence could occur; the Act goes too far & serves as a taking of Penn Coal’s rights in the subsurface. 
· Penn Coal digging for coal → they sell the surface land to the Mahons but retain subsurface rights to excavate; Mahons = owners of “surface estate”
· Act passes → can’t mine in a way that cause that causes subsidence
· Holding: This is a taking. The extent of the diminution is large since they are unable to access the coal, and Penn Coal should be compensated.
· While police powers justifies the Act, it’s not enough to outweigh extent of the taking 
· Public interest is not so high b/c this isn’t a public nuisance
· Dissent: This is just like Mugler; State is seeking to regulate a noxious use
· Flags the denominator problem when assessing the diminution in value b/c the Majority is only concerned about the mineral estate, when it should be considering the diminution of value in relation to all other parts of the land 
· Ad-Hoc Balancing Test
· Penn Central Transportation Co. v. City of New York:  based on factors including: (a) impact of regulation on claimant & the extent to which the regulation has interfered w/ distinct investment backed expectations, and (b) character of the gov’t action → not a taking b/c the Act didn’t completely reduce the value of their property b/c they could continue to use it as a train station
· Landmark Reservation Act passed → designated Grand Central Terminal as a historical landmark (sufficiently related to police powers via general welfare; want to restore and maintain NY’s history & culture)
· Once designated as a landmark, can’t change exterior w/out permission & have a positive duty to maintain the exterior 
· Penn Central sought certificates of no effect and certificate of appropriateness → both denies. Penn Central sues saying the Act effected a taking w/out just compensation 
· Holding: Not a taking. Yes, they were affected by the Act but their loss of air rights was not substantial and they got TDRs in exchange. 
F. Takings Clause II
· Categorical Takings
· Permanent Physical Occupation
· Loretto v. Teleprompter Manhattan CATV Corp.: permanent physical occupation of property can result in a taking despite the minimal encroachment. 
· Loretto owns a townhouse that she rents out to tenants 
· NY legislation required Landlords to install cables on the building and cable services to tenants → Loretto receives nothing in exchange for doing so 
· Justification for the law: encourages spread/dissemination of cable TV (argument to be made that this isn’t substantially related to police powers)
· Holding: This is a taking based on the use of Penn Central factors. 
· Court focuses on the government action → here, Loretto has to suffer a permanent occupation from a third party
· Total Wipeout
· Lucas v. South Carolina Coastal Council: when a regulation declares “off limits” all economically productive or beneficial uses of the land, a taking has occurred [so long as it goes beyond relevant background principles would dictate]. 
· Lucas owns 2 residential beachfront lots & wants to build single family homes
· S.C. enacted the Beachfront Management Act which barred him from building any permanent habitable structures on how two lots 
· Holding: This is a taking contrary to lower court opinion which thinks that this Act is protecting against public harm / a nuisance (a la Mugler).
· Majority = concerned b/c gov’t is reaping a huge benefit and they can continue to use “mitigation of public harm” as their justification without ever having to pay just compensation
· So, it is a taking unless background principles (i.e., nuisance law) reinforces something you can’t already be doing 
· Issues with the Lucas Total Wipeout Rule
· (1) denominator problem - what part of the land is “wiped out”?
· (2) harder to regulate land that should be regulated b/c government knows they’ll have to pay and may feel less incentivized to pass land regulations
· Government Action that Physically Appropriates Property Through Regulation
· Horne v. Dep’t of Agriculture: gov’t mandate to relinquish specific, identifiable property as a “condition: on permission to engage in commerce effects a per se taking.
· Agricultural Marketing Agreement authorizes Sec. of Agriculture to promulgate “marketing orders” to help maintain stable markets for certain products 
· Hornes (both growers and handlers) refused to allocate their raisins to the government in accordance with the agreement → Hornes say this is a per se taking
· Holding: This is a taking. Takings jurisprudence does not only apply to real property, but also to personal property. 
· The government may not avoid the categorical duty to pay just compensation for a physical taking of property by reserving to the property owner a contingent interest in a portion of the value (at the government’s discretion) 
· Just by saying they’ll get something later is not sufficient to take this case of categorical takings and into the land of Penn Central
· Case is distinguishable from Monsanto b/c the burden of the labeling requirement was counterbalanced by the benefit of a license to sell a dangerous product (pesticide). Here, no such dangerous product.
· Cedar Point Nursery v. Hassid: Access regulation appropriates a right to invade the growers’ property and constitutes a per se taking.
· CA Agricultural Relations Act - allows agricultural employees to self-organize and makes it unfair labor practice for employers to interfere with that right 
· Labor organizations could “take access” to an agricultural employer’s property for up to 4 30-day periods in one calendar year (no farmers/workers lived on the property) 
· Rationale for the Act → allows workers to bargain more easily & give them a chance to speak their minds 
· Holding: This is a taking. The Act essentially gives the workers an easement to access the property.
· Regulations CAN work a physical appropriation, not just a mere use restriction
G. Takings Clause III
· Distinguishing Categorical Takings from Those Requiring Balancing
· Impact of Timing on a Takings Claim
· Palazzolo v. Rhode Island: A landowner who acquires land after regulations take effect can still advance a regulatory takings claim.
· SGI initially purchased waterfront/wetland & wanted to develop it → Palazzolo bought 20 acres of land after buying out his associates in SGI
· B/c corp. Taxes weren’t paid, title passed to Palazzolo
· State agency adopted regulations designating an 18-acre plot of land as wetlands → very hard to gain approval for development 
· Regulations passed before he took title, so Palazzolo has no reasonable investment backed expectations a la Penn Central; also has no wipeout claim via Lucas b/c state property law didn’t allow this type of development & he can still use the upland portion of his land 
· Holding: Acquisition of title after effective date of the regulations does not bar a takings claim. 
· Concurrence (O’Connor): timing of  title matters as to whether owner had reasonable investment-backed expectations
· Categorical Rule or Penn Central Balancing? 
· Tahoe-Sierra Preservation Council v. Tahoe Planning Agency: interest in “fairness and justice” will best be served by relying on Penn Central balancing instead of creating a new categorical rule
· City of Tahoe created planning agency to develop land-use plan to regulate economic impact of development 
· Agency entered two moratorium on development while plan was being development
· Combined effect of the moratorium = prohibit development for 32 months
· Ps say this is a taking under both Lucas and Penn Central b/c it deprives them of the economic value of their land 
· Holding: Case better analyzed under Penn Central as opposed to crafting a new categorical rule
· Time = important factor b/c this is a temporary taking (32 months), so it’s not a Lucas taking since you’ll get your value back, and it's not a Loretto taking b/c it’s not permanent  
· Murr v. Wisconsin: when analyzing the denominator problem, look to: (a) treatment of land under local and state law (i.e., how its bounded or divided); (b) physical characteristics of the land; and (c) prospective value of the regulated land
· Parents of Murrs arranged for them to receive ownership of 2 lots → their lots = subject to Wisconsin regulation preventing use of lots as separate building sites unless they have at least one acre of land suitable for development 
· Under the merger provision of the law, unification of lots under common ownership, so they couldn’t sell one lot 
· Murrs say this is a regulatory taking under Lucas b/c they’re being deprived of mostly all of one of their lots (b/c  it can’t be sold or developed separately)
· Holding: Lot should be viewed as a whole, and the regulations did not constitute a taking. Analysis  weigh against a finding of a taking: 
· (a) Merger provision → treated as one lot under state law 
· (b) Lots’ size & topography make it difficult to develop each individual lot 
· (c) combined value of the regulated property = greater than value of combined individual lots 
· Lingle v. Chevron, U.S.A.: The “substantially advances” formula is not a valid takings test
· Oligopoly in oil industry in Hawaii; Chevron owned ≈60% of the market
· Chevron buys land, builds a gas station, and leases it out → Chevron makes money based on this transaction 
· Hawaii enacts law that limits the amount of rent to 15% of dealer’s gross profits + 15% of gross sales of products other than gas 
· Holding: Rejects lower court conclusion that this is a taking based on no state interest being advanced. B/c Chevron only argued for a “substantially advances” theory in support of a takings claim → not entitled to SJ.
· The standard for whether a government land-use regulation constitutes an unlawful taking under the Fifth Amendment turns on the burden to the property owner and not on whether the regulation advances a legitimate state interest. 
· The proper test turns on whether the government has burdened the individual property owner, and not on the government’s interest in the matter
H. Nonconforming Uses, Vested Rights, and Constraints on Zoning that Threaten Civil Liberties
· The Special Problem of Nonconforming Uses and Vested Rights
· Nonconforming Use  & Substantive Due Process
· Amortization Period 
· Designates a period of time granted to owners of nonconforming uses during which they may phase out their operations as they see fit and make other arrangements 
· Village of Valatie v. Smith: An amortization period in an ordinance is reasonable  if it provides owner with adequate time to recover investment for a nonconforming use
· Village enacted law to prohibit placement of mobile homes outside mobile home parks
· Any existing mobile home located outside a park which met certain health standards could remain there as a nonconforming use until ownership pf land or mobile home changed 
· D inherited mobile home from her father → triggers change in ownership
· D advances two arguments in support of SDP claim: 
· (1) length of amortization period must be related to land use objectives of financial needs of owner; 
· (2) local law violates the principle that oning is to regulate land use rather than ownership 
· Holding: Defendant has failed to carry her burden of showing that the local law is unreasonable on its face. 
· The ordinance in question is valid because it permits a significant period of time in which an owner could recover her investment in the mobile home. 
· An amortization period is reasonable if an owner is provided with adequate time to recover her investment. 
· In this case, an owner may not lose anything on her investment, since the ordinance in question concerns mobile homes, which are easily movable to mobile home parks. 
· Vested Rights & Due Process
· Valley View Industrial Park v. City of Redmond: Once VV submitted its plan and continuously tried to comply the the zoning changes, their rights should vest for to comply w/  fairness and due process concerns
· VV intended to develop an industrial park on a 27 acre parcel that had changed zoning on this land from agricultural to light industrial 
· Then, City changes zoning again from light industrial to agricultural
· City decides not to approve VV’s development plan 
· WA’s vesting requirements:
· (1) application must be sufficiently complete, 
· (2) complies w/ existing ordinances and codes, and
· (3) filed during the effective period
· Holding: Even tho prong 2 & 3 not met, the city frustrated VV’s good faith efforts → they get vested rights for 5 buildings
· Zoning That Threatens Civil Liberties 
· Freedom of Religion
· International Church of Foursquare Gospel & City of San Leandro: substantial burden standard requires a showing of more than a “mere inconvenience”; it must be “oppressive” a “significantly great extent”  
· Church wanted to build a new property in an industrial park zoning district, but it forbade assembly uses (which include churches) 
· Rationale: health & safety concerns; IP had many hazardous uses & want to prevent nuisance lawsuits 
· City changed zoning ordinances by (1) making assembly a conditionally permitted use in the Industrial Limited Zoning District, and (2) amendment of zoning map to designate the desired property as IL
· Church says the ordinance is a violation of RLUIPA (federal statute)
· RLUIPA: states “no gov’t shall impose a law that imposes a substantial burden on a religious organization unless the  gov’t demonstrates that the imposition is…
· (a) in furtherance of a compelling gov’t interest, and
· (b) the least restrictive means of furthering that compelling government interest 
· Holding: Church has provided sufficient evidence that the City imposed a substantial burden on its religious exercise 
· Brought testimony from realtor that there were no other suitable properties to build their church
· Also financial motives to keep people employed = not a compelling enough government interest 
· Freedom of Speech
· City of Renton v. Playtime Theatres, Inc.: “content-neutral” time, place and manner regulations are acceptable so long as they are designed to serve a substantial governmental interest and do not unreasonably limit alternative avenues of communication. 
· Ordinance prohibited any “adult motion picture theater” from locating within 1000 ft of any residential zone, single or multiple family dwelling, church, park, or school 
· Ps buy land w/ intention of using it to exhibit adult films 
· Holding:  Ordinance is valid as a time, place, and manner regulation. The ordinance  is content-neutral b/c it is not aimed at the content of films shown at adult theaters, but rather, at the secondary effects of these films. 
· B/c the ordinance is not an outright prohibition on adult theaters, it can be considered a form of time, place, and manner regulation.
· Preventing secondary effects = similar to police powers; want to prevent crime, protect retail trade, property values, etc. 
· Ordinance serves a substantial gov’t interest [preserving the quality of urban life]  in preventing these secondary effects 
· It is clear that the ordinance meets this standard, as many areas exist within the city where theaters could locate without violating the ordinance
· Also, ordinance leaves some 520 acres or more than 5% of the land, open to use as adult theater sites in Renton
· City of Los Angeles v. Alameda Books, Inc.: formulation of burden-shifting procedure ; if Ps cast direct doubt on the government’s rationale, then burden goes back to the municipality to supplement the record with evidence.
· Ordinance passed by LA in which you can’t have entertainment businesses located within 1000 ft of another business, and you can’t have more than one adult entertainment business in the same building 
· Ordinance based on study that led to the conclusion that crime increased around areas where adult entertainment businesses were located 
· Holding: The lower courts erred. The city did not fail to prove that its regulation of multiple-use establishments was designed to serve the city’s interest in reducing crime, as required by Renton 
· In justifying an ordinance that addresses the secondary effects of protected speech, the municipality may rely on any evidence believed to be relevant to demonstrate a connection between the speech and the government's interest. 
· The assumption behind the government’s theory is that having a number of adult operations in 1 single adult establishment draws the same dense foot traffic as having a number of distinct establishments in close proximity 
· Court gives a lot of deference to the City; doing work to connect the evidence to the rationale/logic of the ordinance [preventing secondary effects]
· Dissent: argues for more scrutiny b/c this is content-based; you’re not just regulating secondary effects, but actually regulating the content of the speech itself.
· Municipality should have actual empirical evidence to ameliorate the secondary effects w/out suppression the content of the speech
I. Procedural and Remedial Aspects of Vindicating Constitutional Rights
· Jurisdiction and Reviewability 
· Tucker Act - Takings Claims
· 28 U.S.C. § 1491: Landowner or developer who wishes to bring a takings challenge to any federal regulation limiting the use of land generally must proceed under the Tucker Act
· So, sue under 28 U.S.C. § 1491 if seeking just compensation
· Other Remedies for Constitutional Violations
· 28 U.S.C. § 1331(a): If the challenge to the federal regulation involves a due process, equal protection, or civil liberties claim, the jurisdictional basis for the challenge is 28 U.S.C. Section 1331(a)
· Sue under these statutes for injunctive/declaratory relief if seeking something to be invalidated 
· Works for takings, due process, and equal protection
· 42 U.S.C.  § 1983
· Ripeness
· Williamson County Regional Planning Commission v. Hamilton Bank: A claim that the application of governmental regulations to property constitutes a taking of that property is not ripe if (1) the government has not reached a final decision regarding the property or (2) the plaintiff has not sought compensation through the government’s procedures. 
· Developer wanted to build a golf course and housing development → had to submit a preliminary plat & spent nearly $3.5 million to begin building and for water/sewage
· New zoning changes → Developer can’t build as many unit as initially desired → Developer goes bankrupt → Bank brings a takings claim 
· Holding: Claim is not yet ripe because the takings claim is premature. 
· Don’t yet know the economic impact of the regulation b/c no final action regarding what exactly the Planning Commission will permit
· Unless a P uses the state-provided procedures to seek just compensation, a determination of whether a taking has occurred is impossible b/c there’s been no denial of just compensation
· Knick v. Township of Scott: Takings claim is ripe so long as a taking has occurred. Owner doesn’t have to seek just compensation under state law in state court before bringing a federal takings claim.
· Knicks owners 90 acres of land which included a graveyard where ancestors of her neighbors were buried
· Township passed an ordinance requiring that all cemeteries be kept open and accessible to the general public during daylight hours (whether it was contained in public or private property)
· Ordinance also authorized Township “code enforcement” officers to enter upon any property to determine the existence and location of a cemetery 
· Township officer found several grave markers on Knick’s property and notified her that she was violating the ordinance by failing to open the cemetery to the public during the day
· Knick sought declaratory and injunctive relief in state court on the ground that the ordinance effected a taking. Knick didn’t seek just compensation tho
· Holding: Lower court erred in saying that Knick had to pursue action in state court before filing her federal claim. 
· So, explicitly overruling second requirement in Williamson County that the landowner has to seek just comp. 
· “The state-litigation requirement of Williamson County is overruled. A property owner may bring a takings claim under 1983 upon the taking of his property without just comp. of local gov’t
· First English v. County of Los Angeles’: “invalidation of the ordinance or its successor ordinance after this period of time, though converting the taking into a “temporary one”, is not a sufficient remedy to meet the demands of the Just Compensation Clause
· In 1957, Church (Church) purchased a parcel of land & operated a campsite known as Lutherglen. 
· The area was susceptible to flooding, and in February of 1978, a storm caused extensive flooding and damage to the buildings on Lutherglen. 
· Through adoption of Interim Ordinance No. 11,855 (Ordinance) in January 1979, the County prohibited anyone from placing any buildings or structures within the interim flood protection area. 
· The Church brought suit, claiming that the Ordinance essentially constituted a regulatory taking because it prevented all use of Lutherglen, and seeking a remedy in inverse condemnation. 
· One of the Church’s claims was based on the fact that the ordinance prevented any building 
· Procedurally, part where Church says owed compensation gets stricken bc CA recognized it as a claim for inverse condemnation. 
· The courts below relied on Agins v. Tiburon, in finding that compensation is initially unavailable if a regulatory taking has occurred. 
· Holding: Regardless of whether the taking is temporary or permanent, the Constitution requires the government to pay just compensation for the period of time the landowner is deprived. Mere invalidation of the ordinance without payment of just compensation for the period of interference provides an insufficient remedy to an injured landowner. 
· Dissent: The majority’s holding is not grounded in the Constitution and may cause land-use planners to refrain from implementing important regulations. In light of this, the majority erred in broadly ruling that all temporary regulatory takings of land require the government to pay just compensation.
· Some Statutory Protections
· Wheeler v. City of Pleasant Grove: an owner’s loss is measured by the extent to which governmental action has deprived him of an interest in property 
· Cliff Development contracted w/ the Wheelers to purchase a plot of land intending to build a 120-unit apartment complex
· Pleasant Grove Planning Commission issued a building permit after finding that their plan / proposed land use complied w/ applicable zoning 
· Cliff Development paid the city over $6K for the permit and commenced work in preparation for construction
· Strong community opposition to the proposed development 
· City Council passed Ordinance No. 216 which outlawed construction of apartment complexes in Pleasant Grove
· Holding: The district court’s analysis fails to account for their loss as measured by the formula articulated – the loss in income-producing potential suffered over the 16 months that Ordinance No. 216 was in effect.
· The landowner should be awarded the market rate return computed over the period of the temporary taking on the difference between the property’s FMV without the regulatory restriction and its FMV with the restriction
III. Zoning & the Rights of Others, Especially Neighbors 
A. Constraints on Zoning Changes by Administrative Bodies 
· Background on Government Structure
· Section 7 of the SZEA provided for a single administrative body, denoted the board of adjustment, to fine-tune the local zoning law through three sorts of administrative actions: 
· (1) hearing appeals from the decisions of building inspectors’ initial interpretation of the zoning law’s terms; 
· (2) deciding whether to grant “special exceptions to the terms of the ordinance” where the zoning law provided that specific land uses were entitled to such exceptions; and 
· (3) “authorizing, upon appeal in specific cases, such variance from the terms of the ordinance as will not be contrary to the public interest, where owing to special conditions, a literal enforcement of the provisions of the ordinance will result in unnecessary hardship, and so that the spirit of the ordinance shall be observed and substantial justice done…”
· Variances
· What Is a Variance?
· A variance is a changing of the zoning rules with respect to a particular parcel that would allow an otherwise impermissible use based on the zoning
· Help to avoid a SDP or a takings claim 
· Problems with Variances? 
· (1) might promote favoritism / unequal application of zoning laws
· (2) if too generous granting variances, zoning plans might be rendered futile
· (3) people who grant variances usually have less expertise than planning experts who create the comprehensive zoning plan 
· (4) essentially rewriting the law; administrative agency is overwriting legislature’s laws which defeats the purpose of checks & balances
· Types of Variances
· Use Variance: allows for the use of property in a way that’s otherwise impermissible under zoning (e.g., market in a single-family home use district)
· Requires a showing of unnecessary hardship. Relevant factors: 
· (a) can’t yield reasonable return if used only for purpose allowed in that zone; 
· (b) plight of owner due to unique circumstances and not to general conditions in the neighborhood
· (c) use to be authorized by variance won’t alter character of locality
· Area Variance: allows for use of land that is otherwise restricted based on physical requirements 
· Require a slightly less rigorous showing than one of unnecessary hardship [impractical difficulties]
· Use Variance
· Matthew v. Smith: showing of unnecessary hardship (as required by a use variance) requires data / numbers [very high showing required → presumption against granting]
· Brandts own a tract of land comprising one and one-half plotted lots 
· There already were two houses on the land; each of these buildings was occupied by one residential family as tenants of the Brandts
· Property is zoned for single family residences → the Brandts applied for a variance which would allow them to rent both houses with a single family in each house → Board granted the application
· Matthew (Brandt’ neighbor) sues, saying it was error to grant variance
· Court categorizes this as a use variance (but could also argue it’s an area variance by increasing the density of the parcel by allowing 2 family homes)
· Holding: Board was without authority to grant a use variance. 
· Only evidence on the record was a conclusory opinion that they’d be deprived of a reasonable return if not allowed to rent both houses
· No evidence of land values was offered; no $ proof presented
· Conditional Uses (Special Exceptions)
· Favoring Conditional Use Permits
· Gladden v. DC Board of Zoning Adjustment: strong presumption in favor of granting conditional use permits (in contrast w/ variances where there is a presumption against granting]
· Owner submitted an application to the BZA for a special exception to the zoning laws in order to build a youth rehabilitation home 
· Neighbor opposed the proposed youth home, saying it would have adverse impact on the neighborhood
· BZA nonetheless approved the exception w/ a few conditions: 
· (a) can’t adversely impact character of neighborhood
· (b) no other home w/in 500 ft radius of the prospect
· Court finds both the neighbor’s abscondence rate argument & the argument that there will be a concentration of group homes in the community unpersuasive 
· Holding: The BZA’s decision to grant the special exception is affirmed. 
B. Constraints on Zoning Changes by Legislatures
· BZA v. Legislatures
	BZA
	Legislatures

	· Volunteers

· Usually review/assess the applications
· Make major decisions re: land use
(acting in a quasi-judicial role)
	· Elected officials
· Make the laws 
· SZEA intended for the legislatures to make these major decisions 


· Spot Zoning
· Anti-Spot Zoning Doctrine: Deferential Due Process Protection for Neighbors 
· Doctrine against spot zoning serves roughly the same function for neighbors challenging the deregulation of nearby parcels 
· In theory, if such deregulation singles out a parcel for no purpose beyond benefitting the parcel’s owner at the neighbors’ expense, then such a zoning classification also violates the substantive due process doctrine 
· What Is Spot Zoning? 
· Spot Zoning: zoning of a parcel in which the use in that parcel contrasts with the rest of the area (similar to use variance, but comes from legislature as opposed to BZA)
· May be a display of favoritism – giving one owner a competitive benefit
· External effects that may affect the surrounding parcels in a negative fashion
· Direct benefit to landowner 
· Change in circumstances/landscape make it more logical to alter the zoning
· Griswold v. City of Homer: A zoning decision will be upheld unless it’s the product of prejudice, arbitrary decision-making, or improper motives. Violates SDP if it has no reasonable relationship to a legitimate gov’t purpose
· City of Homer adopted land use plan that established a CBD, but auto sales and services were not a permissible use in the CBD besides uses that were grandfathered in
· Rosi requested CBD be rezoned to allow auto sales → Council adopted ordinance that amends the zoning → Griswold sues saying this is spot zoning 
· Holding: Not spot zoning. Court looks to the following factors: 
· (1) whether the rezoning is compatible/consistent w/ the comprehensive plan or surrounding uses
· There were auto-related uses in the CBD → consistent w/ plan & surrounding uses 
· (2) effect of small parcel zoning on owner & community (look to benefits and detriments to the community & owner) 
· Community: fill in vacancies in the CBD, increase tax base  & employment in the CBD, increase convenience and accessibility → outweighs the costs/neg. Opinion 
· Owner: yes, owner receives benefit but it’s incidental to the community benefit → legit, nondiscriminatory reasons
· (3) size of the rezoned area 
· The larger the area, more likely to benefit the community as opposed to only benefitting the owner
· Here, size of rezoned area = proportionally appropriate to the remaining area of the CBD
· Contract Zoning/Conditional Use Zoning 
· What Is Conditional Use Zoning?
· Conditional Use Zoning: Gov’t body secures a given property owner’s agreement to limit the use of his property to a particular use or to subject his tract to certain restrictions as a precondition to any zoning (unilateral commitment by landowner)
· May pose problems w/ enforcement 
· Has some of the characteristics of spot zoning 
· Allows you to rezone and transition away from the more problematic use 
· Lessens the impact of a more desirable zone, such as residential 
· Chrismon v. Guilford County: very deferential standard; conditional-use zoning is valid and legal if it is reasonable, not arbitrary or unduly discriminatory, and in the public interest. 
· Clapp operated a business on his property selling grain, pesticides, lime, and fertilizer
· Area was zoned for agricultural & farming so the sale of grain was allowed, but sale of pesticides, fertilizer, etc. was not
· Chrismons move next door and Clapp moves part of his business to the lot next to the Chrismons 
· Clapp applies for a rezoning & a conditional use permit which would allow for his sale of pesticides and fertilizer (but not other industrial uses)
· Holding: Rezoning did not constitute illegal spot zoning nor illegal contract zoning and was in the public interest.
· Clapp’s use brought a lot of benefit to the farmers in the area while the Chrismons appeared to be the only people to object to rezoning
· This is also not contract zoning b/c there was no evidence of a bilateral agreement w/ Clapp and the gov’t
C. Procedural Rights
· Procedural Due Process & Procedural Rights
· Interests Served
· (1) Accuracy & efficiency - making the right decision
· (2) Representation - gives interested party an opportunity to participate in filling it up with meaning 
· (3) Dignity - one should have the opportunity to say something and require that government explain its actions to those affected
· Procedural Due Process Balancing 
· Balance the following interests: 
· (a) private interest
· (b) risk of erroneous deprivation of such interest thrush the procedures actually used, and the probable value, if any, of additional or alternative safeguards
· (c) government interest
· Right to Cross Examine
· Korean Buddhist Dae Won Sa Temple v. Sullivan: Full rights of procedural due process present in a court of law (including presentation of witnesses & cross-examination, don’t automatically attach to a quasi-judicial hearing)
· Temple trying to expand the construction of its facility to 66 ft above grade & secure a building permit to do so 
· Temple ends up building the facility to be 74-75 ft (which is more than the plan they submitted and higher than the zoning ordinance allows) 
· Temple filed a variance application → get to hold a public hearing where anyone can come and attend/testify 
· Temple wants to be able to cross-examine the witnesses → they don’t get to do this
· Holding: We hold that the Temple’s inability to cross-examine its neighbors regarding whether they actually “felt” oppressed by the Hall’s size was harmless error. Ample evidence in support of BZA & Director’s decisions. 
· Private interest: right to build according to their religious beliefs
· Risk of erroneous deprivation: liberal addition of things into the record - had ample opportunity at hearing to make their argument
· Gov’t interest: might make it more costly and lengthy to allow for cross-examination of all witnesses
· Procedural Rights: Qualified, Neutral Decision Makers
· 1000 Friends of Oregon v. Wasco County Court: this is a quasi-judicial proceeding; unlike judges, these Board members combine lawmaking w/ administration. It’s also to be expected that they engage in in transactions
· Offer to sell cattle to ranch, asking for prices somewhat higher than market 
· Separately, there was an attempt to incorporate a new municipality; had to have an election in order to do so
· One of the people voting in this election was also involved in the sale of cattle → is this a COI? 
· Board (LUBA): said this was of no significance / there was no COI
· Ct of Appeals: Set aside election b/c 1 participant wasn’t impartial 
· Holding: LUBA’s finding that the individual was not disqualified by financial interest or actual bias is upheld. There’s no legal basis for invalidating the election. Look to 3 variables in supporting that this is quasi-judicial: 
· (1) the more an office or agency purports to act as a court, 
· (2) the closer the issues and interests at stake resemble those in traditional adjudications
· (3) as the disqualifying element moved from appearances thru possible temptation and generic self-interest to actual personal interest in the outcome of the decision 
· Procedural Rights: Well-Defined Standards
· Anderson v. City of Issaquah: While aesthetic criteria are permitted, these criteria must be decipherable for those in the building design industry to be in harmony with 
· Board tells Anderson that his plans don’t fit the aesthetic of the town → tell him to make changes to his plan → Anderson complies & makes the changes
· Anderson goes back to Board → Board tells him it’s still not right / doesn’t fit
· This process continues back and forth numerous times → Anderson sues; argues that the feedback from the Board is too vague and does not provide him any clear guidance or direction
· Holding: The Code is unconstitutionally vague. Anderson’s land certificate should be issued.  
· Here, because the guidelines were so vague, they lent themselves to the tastes of the committee charged with approving the certificates
· Procedural Rights: Environmental Impact Statements
· NEPA: requires that federal agencies: 
· Include in every recommendation or report on proposals for legislation and other federal actions significantly affecting the quality of the human environment, a detailed statement by the responsible official on: 
· (i) the environmental impact of the proposed action 
· (ii) any adverse environmental effects which cannot be avoided should the proposal be implemented
· (iii) alternatives to the proposed action
· Rationale for EIS? 
· Don’t plan too far ahead, so benefit in forcing us to think more about future/long-term consequences
· Developers might not be preoccupied w/ environmental effects of their construction/development 
· Concerns of EIS?
· Do they actually have force? Will they impede a development from actually being constructed?
· Is it adequate? 
· B/c they’re procedural, they don’t lead to an outright conclusion 
· They are on the public and on the record – special interest groups can get ahold of these and grow more hostile toward development 
· Used to stop the development of beneficial things and make it even more costly to construct them (e.g., solar plants, public transportation, etc.) 
· Chinese Staff & Workers Associates v. City of New York: The impacts that a proposed project may have on population patterns or existing community character are physical conditions of the environment that must be considered in an environmental analysis.
· CEQR required the city’s lead agencies to prepare an environmental-impact statement (EIS) for a proposed construction project if, considering the short- and long-term and primary and secondary effects of the project, it might have a significant effect on the environment
· Henry Street Partners applied for a special permit to develop a high-rise luxury condominium in the city’s Chinatown section. 
· The lead agency conducted an environmental review and determined that no EIS was necessary. 
· Relying on this determination, the city granted the special permit. 
· The Chinese Staff and Workers Association (the association), along with other members of the Chinatown community (plaintiffs) challenged the grant of the special permit. 
· Holding: Since respondents did not consider the potential effects of displacement of low-income populations on the environment in their environmental analysis, their determination does not comply with the statutory mandate and therefore is arbitrary and capricious.
· City of New York argues more narrow definition of environment;  environment doesn’t include social and economic effects, just physical impact on the environment → court rejects
· The lead agency conducted its environmental analysis w/out considering the project's potential displacement of low-income businesses & residents or its potential to alter the character of the community → these impacts must be considered in an envir. analysis
IV. Zoning & Social Discrimination
· Use of Zoning to Perpetuate Discrimination 
· Discrimination Against Race
· Falloon v. Schilling: Property law does not restrict the Defendant’s use of his land, if Plaintiffs wanted, they could instead turn to the law of contracts or to the legislature to regulate use of land. You cannot use the common law of property to segregate people by race.*
· D owned a large tract of land → wanted to sell it to P → P rejects → D decides to build tenement homes on both sides of P’s land and fill them with black people
· Holding: D used his property for his own benefit in a legitimate way that created no nuisance. So long as he made a lawful use of his land, courts will not interfere.  
· This is a legitimate use of property; building residences/tenement homes is a right that a property owner can do with his land 
· Also, filling in homes with black people is not a nuisance; a white man can’t prevent his neighbor from renting his home to a black family any more than he can to a German 
· The law makes no distinction on account of race or color
· Buchanan v. Warley: While use of state police powers usually receive a lot of deference, the exercise of the police powers can’t go too far. Using that as your justification to allow for the prevention of property sale and occupancy on the basis of race is not allowed. 
· Legislature in Kentucky enacted a zoning ordinance that black people cannot move into a residence where a greater amount of white people live (also restricts the opposite – white people can’t move to an area that predominantly black) 
· Test case by the NAACP; purchase contract contained a clause that stated: 
·  “it is understood that I am purchasing the above property for purposes of having erected thereon a house which I propose to make my residence, and it is a distinct part of this agreement that I shall not be required to accept a deed to the above property or pay for said property unless I have the right to occupancy the property as a residence”
· Buchanan claims that the ordinance prohibited the sale in violation of the 14th Amdt. Due Process Clause → Buchanan wants the K to be subject to specific enforcement, but Warley resisted b/c of the ordinance 
· Buchanan says that it interferes w/ his right of alienation while City responds saying that this ordinance was passed via state police powers 
· Holding: Attempt to prevent the alienation in question to a person of color is NOT a legitimate exercise of the police powers of the state & is in direct violation of the 14th Amdt. Ordinance cannot stand. 
· In contrast w/ Plessy, because here, property rights are triumphant over legislation. Since legislation doesn’t work → left to law of contracts 
· Proving Proof of Discriminatory Intent/Purpose
· Factors from Village of Arlington Heights
· (a) historical background predating the decision; 
· (b) specific sequence of events leading up to the challenged classifications
· (c)  departure by state actor from normal procedures
· (d) substantive departures (e.g., decision contrary to the strong weight of the facts/evidence) 
· (e) legislative or administrative history surrounding the adoption of the legislative classification
· Village of Arlington Heights v. MHDC: Proof of racially discriminatory intent  or purpose is required to show a violation of the Equal Protection Clause.
· MHDC applied for permit from Arlington to rezone a 15 acre parcel of land from single family to multi family 
· MHDC planned to build racially-integrated complexes featuring 200 units for low- to moderate- income tenants
· MHDC argues that the denial of the permit was in violation of the 14th Amdt. Equal Protection Clause b/c the refusal had a disproportionate impact on blacks 
· Holding: Not a violation of the EPC b/c it’s not motivated by a discriminatory purpose nor has MHDC met its burden that the law has a discriminatory impact. 
· Multiple hearings held → procedurally, this is non-suspect
· Historically, this area had been zoned as a single family residential use
· Nothing in the record at the hearings supported an inference of invidious purpose
· Showing a disparate impact is not sufficient.
· Disparate Impact Claims under the FHA
· Texas Dep’t of Housing & Community Affairs v. Inclusive Communities Project, Inc.: Disparate impact claims are cognizable under the Fair Housing Act.
· Department = state agency that distributes federal tax credits to developers to build low-income housing 
· ICP says the Department’s selection criteria had resulted in a disproportionately high allocation of credits to predominantly black neighborhoods as compared to white neighborhoods → says this practice has a disparate impact on black neighborhoods 
· Holding: Based on textual interpretation of the statute & other cases (Griggs & Smith) disparate impact claims are cognizable under the FHA – not limited to showing a discriminatory intent/purpose. 
· But, can’t be extended if the disparate impact claims are based solely on a showing of a statistical disparity 
· Requires some element of causation (hard to show*) 
· Also, have to give defendants the opportunity to justify why these policies are in place
· Dissent: This might disincentivize people from attempting to provide housing for lower-income communities. May harm the people it’s supported to protect. 
· Affirmatively Furthering Fair Housing
· United States ex rel Antidiscrimination Center of Metro NY, Inc. v. Westchester County: Affordable housing & fair housing are not synonymous; must take race into account when analyzing obstacles to fair housing.
· Consortium of 45 entities in Westchester County applied for federal funding; County had to certify that they’d conduct the grant in conformity with the FHA & Civil Rights Act
· County had to (1) conduct an analysis of any obstacles to fair housing, (2) take appropriate action to overcome the effects of these obstacles, and (3) maintain records reflecting the analysis & actions
· Holding: County has not demonstrated an issue of material fact as to whether it appropriately analyzed race in conducting its analysis → certifications were false. 
· Discrimination Against the Poor 
· Southern Burlington NAACP v. Township of Mount Laurel [Mount Laurel I]: Zoning ordinance cannot effectively make it impossible to prove low- and moderate- income housing. Use of police powers has to provide for the general welfare, not just the municipality.
· 4 zones of single-family residences and roughly 30% of land = zoned for industrial uses
· Did not permit multi-family residences → Ps say they can’t afford to live in Mount Laurel and argue it’s unlawful discrimination against the poor 
· Township: it’s a legitimate exercise of police powers [i.e., better schools thru higher property tax rates, traffic, congestion, etc.]
· Holding: Mount Laurel must amend its ordinance to make it possible for low- and moderate- income housing families to live in the town. 
· The ordinance is not really in the general welfare since municipalities, in their exercise of police powers, aren’t giving enough thought to those outside Mount Laurel 
· Southern Burlington NAACP v. Township of Mount Laurel [Mount Laurel II]: A municipality’s land-use regulations must provide a realistic opportunity for the construction of the municipality’s fair share of the regional lower-income housing need.
· Court cracks down and imposes more affirmative steps / actions → encouraging creation of low to moderate income housing 
· Developers in NJ can get a builder’s remedy if the municipality has not complied w/ Mount Laurel I → Developers in a good position b/c if municipality denies a proposal b/c it violates a zoning code, they can get a builder’s remedy
· Court also selects judges to preside over any future Mount Laurel litigation
· Discrimination Against Unconventional Households
· Village of Belle Terre v. Boraas: Police power is not so confined; an ordinance is valid when related to a police power purpose such as reducing traffic and noise, and promoting safety.
· Village = zoned to single-family units & defines family as persons “related by blood, adoption or marriage, or two unmarried cohabitants” 
· Owners leased their home to 6, unrelated college students → owners in noncompliance
· Owners sue for an injunction declaring the ordinance invalid & push for strict scrutiny review → Court rejects; this is only rational basis review b/c this is an economic/social regulation.
· Rational basis review: ordinance needs only to bear a “rational relationship to a [permissible] state objective”
· Holding: Ordinance is valid and doesn’t violate owner’s constitutional rights. 
· No constitutionally protected interest was implicated by the regulation; it doesn’t burden right to vote, right of association/privacy, etc. 
· Moore v. City of East Cleveland: Ordinance implicating matters of marriage and family isn’t just a mere social / economic regulation. This implicated associational interests & requires more than rational basis review. 
· Zoning ordinance limits occupancy to a single family and defines family very restrictively: “head of household, spouse, unmarried children” and permits a head of household to live w/ “only 1 dependent child and his or her children”
· Moore lives w/ her son and his child, as well as another grandkid from her daughter, who is no longer alive
· City of East Cleveland tries to justify this ordinance under the same police power purposes / arguments advanced in Belle Torre
· Holding: A housing ordinance that limits the occupancy of a dwelling unit to members of a single family and narrowly defines the term “family” to include only a few categories of related individuals violates the Due Process Clause of the 14th Amendment.
· Though zoning ordinances are presumptively lawful, this presumption has limits. 
· The gov’t interest (preventing overcrowding) is valid, but it’s not so compelling given the consequences of this ordinance → more scrutiny if is warranted here
· Discrimination Against People with Disabilities
· City of Cleburne v. Cleburne Living Center: Mentally disabled folks are not entitled to higher scrutiny. Despite that, an ordinance under rational basis review must still be rationally related to a gov’t interest.
· Owners wanted to lease a home that operates as a group home for mentally handicapped people
· Owners seek a special use permit → City rejects; bring suit alleging a violation of the Equal Protection Clause 
· D. Ct: mental handicapped not entitled to higher scrutiny → upheld denial of special use permit
· CoA: bumped up scrutiny to intermediate & held that the denial of the special use permit did not further an important gov’t interest
· Holding: SCOTUS  brought scrutiny back down to rational basis, BUT, held the denial of the special use permit was unconstitutional.
· Scrutiny brought back down b/c there’s legislation passed to protect this group – they’re not as in need of higher scrutiny 
· Also, mentally disabled people = so diverse & don’t share the same characteristics → could pose problems for classifying other groups 
· Difference in treatment is irrelevant because the Center’s proposed home would not threaten legitimate interests of the City in a way that other permitted uses would not. 
· The City’s arguments that the home would create negative attitudes about the mentally disabled in the community, or that it would elicit harassment of residents from children in a nearby school, are rejected as this concern is speculative
V.  Financing Infrastructure
A. Exactions
· Municipal Exactions 
· What Is an Exaction?
· Exaction: demand for benefit in exchange for regulatory approval 
· Costs: labor, material…who pays for them? 
· When developers ask for permits, you can ask for a benefit in exchange for granting one 
· This occurs b/c municipality zones restrictively so developer has to ask for a permit to build something 
· Nollan v. California Coastal Commission: purpose behind a condition must contain  a nexus to a valid gov’t interest.
· Nollans rent beachfront property and had an option to buy it as long as they demolish and repair it → Nollans had to seek a permit 
· Commission sought to offset diminution in access by requesting a deed restriction that would ensure “lateral” access and the right of public to pass through in order to reach the tidelands & ocean (aka, a lateral easement) 
· Commission wanted to maintain public access and prevent “psychological barrier to beach use” 
· Nollans object to the easement b/c the lateral easement isn’t doing anything to alleviate the barrier to visual access 
· Holding: Condition of imposing a lateral easement is not allowed to stand (w/out paying just compensation) b/c there’s not a nexus between the reason for the police power use & the condition imposed 
· The condition here is different from a height limitation, a width restriction, or a ban on fences
· Dissent: This is rationally related to the purpose of the condition; Majority here is giving heightened scrutiny where it should be rational basis [this applies only to exactions]
· Dolan v. City of Tigard: degree of connection between the exactions and the projected impact of the proposed development must be “roughly proportional” – city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development
· The City of Tigard (defendant) granted Dolan’s permit to complete the redevelopment, subject to conditions that required Dolan to: 
· (1) dedicate the portion of the property within the floodplain to a recreational public greenway designed to minimize flood damage, &
· (2) dedicate a segment adjacent to the floodplain to the development of a pedestrian/bicycle pathway in order to reduce traffic congestion in town that may be caused by her larger store. 
· Holding: The findings upon which the city relies do not show the required reasonable relationship between the floodplain easement and the proposed new building. The city has also not met its burden of demonstrating that the additional number of vehicle and bicycle trips generated by the petitioner’s development reasonably relate to the city’s requirement for a dedication of the pedestrian/bicycle pathway easement
· So, court heightens the scrutiny that needs to be given in exactions
· If exaction works a taking → heightened scrutiny 
· Koontz, Jr. v. St. Johns RIver Water Management District: A government’s demand for property from a land-use permit applicant must satisfy the requirements of Nollan and Dolan even when the government denies the permit and its demand is for money.
· Koontz owned land and wanted to develop part of it, but most of his land is largely a protected wetland → he agrees to develop roughly 4 acres and gave the rest as part of a conservation easement in applying for his permit
· District said he’d only be approved if he agreed to: 
· (a) reduce his development to 1 acre and give conservation easement of 14 acres
· (b) the initial proposal, but only if he also agreed to hire contractors to make improvements several miles away ( Koontz has to pay)
· Holding: This is still an exaction even if it’s money involved. 
· Implicates the central concerns of Nollan and Dolan; that gov’t can use its substantial power and discretion in land-use that lack an essential nexus and rough proportionality to the effects of the proposed new use of the specific property at issue → diminishing without justification the value of the property 
· No taking just yet, so monetary award (on a federal level) is not yet available, but it is possible under the state statute 
· Dissent: The Takings Clause has no bearing when the government imposes “an ordinary liability to pay money” 
VI. Environmental Protection and Land Use Regulation
A. Wetlands and Endangered Species
· Background on Wetlands
· Legislation on Wetlands
· Section 404 of the Clean Water Act (CWA) establishes a program to regulate the discharge of dredged or fill material into waters of the U.S., including wetlands
· Wetlands subject to Section 404 are defined as “areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances, do support, a prevalence of vegetation typically adapted for life in saturated soil conditions.
· Activities in waters of the United States regulated under this program include fill for development, water resource projects (such as dams and levees), infrastructure development (such as highways and airports) and mining projects.
· What Is a Wetland?
· Wetlands: a bit nebulous; not clearly defined but all are a combination of: (1) soils, (2) plants, and (3) hydrology 
· Before USA formed, when settlers arrived, wetlands estimated at 220 million acres; in 2009: wetlands estimated to be 100 million acres 
· Generally include swamps, marshes, bogs, and similar areas
· U.S. v. Bailey:  A wetland is adjacent to waters that are navigable in fact
· Bailey built a road thru a parcel of wetlands without obtaining a permit under Section 404 of the Clean Water Act
· “Discharge or dredge or fill material into navigable waters at specified disposal sites (upon issuance of a permit) 
· But, navigable waters is not so explicitly defined. Important b/c this decides whether you trigger 404 requirements and thus have to obtain a permit 
· Bailey argues he doesn’t need a permit b/c it’s not a wetland since it didn’t constitute navigable waters under the Act 
· Holding: Section 404 applies, Bailey needed to secure a permit b/c this constitutes “navigable waters” 
· Court accepts the government’s position that this does constitute navigable waters, using Kennedy’s concurrence in Rapanos
· Note: no “knowing” is required in the CWA so even if Bailey didn’t know it was a wetland, this fact is irrelevant
· Background on Endangered Species 
· Endangered Species Act
· Babbit v. Sweet Home: Chevron deference to agencies and their interpretation/expertise; so long as the scope of what the Secretary picked is acceptable in the interpretation/intent of Congress → reasonable 
· At issue is Section 9 of ESA: specifically the definitions of “take” and “harm” 
· Take: means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct 
· Harm: in the definition of ‘take’ means an act which actually kills or injures wildlife. Such an act may include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essentially behavioral patterns
· Ps: small landowners and logging companies → allege the application of the “harm” regulation to woodpecker and owl (threatened and endangered species) was injuring them economically 
· Holding: Based on the text, structure, and legislative history of the ESA, the secretary reasonably construed the intent of Congress when he defined “harm” to include significant habitat modification or degradation that actually kills or injures wildlife.”

· Even tho the Ps aren’t directly harming the species, the ESA shouldn’t be read/interpreted so restrictively
B. CERCLA
· Background on CERCLA
· What Does CERCLA Do?
· Provides for liability, compensation, cleanup, and emergency response for hazardous substances released into the environment and the cleanup of inactive hazardous waste disposal sites.
· Issues with CERCLA:
· (1) Makes companies / parties responsible; concentrates externalities on the people that are responsible for them 
· (2) Who is responsible and who has to pay? 
· May create an overflow of litigation to determine who is responsible 
· (3) Concerned w/ the threatened release of hazardous waste, not just existing waste
· (4) May unfairly impact and make liable the owner of a parcel who purchased the land that’s contaminated 
· Tanglewood East Homeowners v. Charles-Thomas: Liability for violations of CERCLA is not limited to the party responsible for introducing the contaminants onto the property.
· Wood treatment facility was operated for nearly 25 years →> led to a huge amount of toxic waste accumulation 
· Developers came in and bought the cheap, contaminated land & covered it up and built residences 
· HOA complained about the contamination → EPA gets involved and placed the site on the National Priorities List for cleanup 
· Ds argue that they were not the ones who contaminated the site & that they’re not covered parties under CERCLA
· Holding: Ds may be held liable. Ds reading of CERCLA is too narrow. 
· Also, in United States v. Maryland Bank & Trust Co., the district court ruled that a lending institution could face CERCLA liability as a current owner and operator
· CERCLA makes it so that even homeowners could be liable if they’re owners of the contaminated site. 
· Under CERCLA, those liable are responsible for all costs of removal or remedial action
· GE v. Jackson: To the extent the UAO regime implicates constitutionally protected property interests by imposing compliance costs and threatening fines and punitive damages, it satisfies due process because UAO recipients may obtain a pre-deprivation hearing by refusing to comply and forcing EPA to sue in federal court
· EPA can issue orders, known as unilateral administrative orders (UAOs), which direct companies and others to clean up hazardous waste for which they’re responsible 
· GE has two options (1) comply with the UAO and seek reimbursement, or (2) refuse to comply and wait for EPA to bring an enforcement action 
· GE says the process of UAOs deprives them of procedural due process (since property  is at stake thru the $ expended for cleanup & reputational harm)
· Court rejects reputational harm/goodwill argument as not being protected under procedural due process 
· Holding: No violation of procedural due process b/c UAO recipients may obtain a pre-deprivation hearing by refusing to comply and forcing EPA to sue in federal court 
· Large fines that GE might experience → judicial review is not available regarding this type of deprivation before it occurs
· Also, process of handing out a UAO provides some process; EPA has to make a finding, establish an administrative record, and give notice
· Brownfields v. Greenfields
· Brownfield
· Brownfield: Means real property, the expansion, redevelopment, or reuse of which may be complicated by the presence of a hazardous substance, pollutant, or contaminant 
· Congress has tried to make liability more predictable for buyers purchasing brownfield
· Either by preventing liability, selling the parcel for cheaper prices, or receiving funding to help w/ assessments and cleanup 
· Risks/Challenges Unique to Brownfields:
· (1) liability
· (2) cleanup & timing
· (3) financing
· (4) weak demand 
C. Conservation Easements
· Background on Conservation Easements
· What Is a Conservation Easement?
· Conservation easement: enabled by statute; they restrict the way in which your land can be used to preserve its natural condition
· It’s an easement in gross/negative easement 
· Similar to an equitable servitude / a covenant 
· Come into fruition thru voluntary agreements
· Usually preventing or taking away the right to develop the land/parcel 
· Usually granted to the government, but can also be granted to nonprofits or some dort of trust 
· Usually outline prohibited uses, while also reserving rights to the grantors 
· Benefits/Incentives for Conservation Easements
· (1) Tax benefits 
· As an offset to decline in property value due to the prohibition on development 
· Lower property taxes (since property value is lower) 
· Lower estate tax 
· (2) Help to preserve nature, the environment, wildlife, and natural ecosystems 
· (3) Unlike zoning (b/c broad police powers), you could still get compensation for giving a conservation easement if you get ahead of the zoning 
· (4) Can exclude the public from land 
· (5) Private way of exclusionary zoning
· Can create a natural buffer zone / prevent development of noxious uses 
· Legal/Policy Issues Surrounding Easements
· (1) They’re perpetual in nature/difficult to get rid of → subsequent owners get burdened w/ the term of the easement 
· Can end thru eminent domain 
· Can end if the purpose of the easement is no longer served
· (2) They’re property interests which may be taken under the 5th Amendment
· (3) Enforceability 
· (4) Environmental implications
· How Conservation Easements Work in Practice
· In re Rattee: Provision requiring prior approval for construction or placement of owner residences was part of a voluntary conveyance of property rights to the State
· State of NH bought a conservation easement from the previous owner for $406,000
· Rattee bought the land subject to the conservation easement 
· Rattee wants to build a house, which was prohibited per the easement unless it’s used by family → Rattee says it’s going to be for his home 
· Rattee never sought a permit from the ALPC → he was in violation of the easement b/c what he wanted to build would destroy 2 acres of the land 
· Easement said that approval for construction shall be granted only when it will not defeat or derogate from the intent of this restriction
· Holding: The order of the ALPC is upheld and the restriction in the conservation easement was valid 
· Purpose of the easement was to preserve the soil
· While the APR statute and deed both reserve the right to construct “dwellings to be used for family living,” requiring prior approval for such construction is consistent with the statutory purpose.
· Wooster v. Department of Fish & Game: Mere noncompliance with one of the terms of an easement does not render it null and void.
· P trying to get rid of easement / render it unenforceable b/c the Department didn’t comply with one of the terms/conditions of the easement [to post no hunting/no trespassing signs] 
· Wooster trying to get rid of the easement to get back to the development rights/increase the property value 
· Wooster argues that the sign requirement = a condition subsequent & that this is a defeasible easement 
· The fact that the term wasn’t abided by renders it void 
· Holding: This is a covenant, not a condition subsequent. 
· Mere use of the word “condition” does not make this a condition subsequent
· Wooster’s policy arguments are unpersuasive b/c creating pockets of land where hunting is prevent is in line with preservation & conservation 
D. Clean Air Act
· Background on the Clean Air Act
· How Does It Work?
· Enacted to protect public health and welfare from air pollutants 
· Protects from both stationary sources [e.g., industrial plant] and mobile sources [e.g., cars]
· States have to have implementation  plans that meet EPA’s standards/requirements 
· General Features of the CAA
· EPA sues NAAQs for 6 pollutants: sulfur dioxide, carbon monoxide, particular pollution, NO2, ozone, & lead 
· Primary standard: “requisite to protect public health, including the health of sensitive subpopulations, w/ an adequate margin of safety” 
· States then implement plans
· Then, areas are assessed for whether they meet NAAQS
· Three categories: (1) nonattainment, (2) attainment, (3) unclassifiable
· If attainment or unclassifiable, state plans must provide for “prevent significant deterioration” (PSD)
· So, you have to maintain current levels and avoid nonattainment and you still need pre-construction permit for a major source 
· New Source Performance Standards (NSPS)
· Standards that EPA sets as allowable emissions from new sources 
· Based on the emissions the new source would emit if the new source used the best technology available 
· Agency Deference
· Chevron U.S.A. v. NRDC: If legislative intent is not clear, court must consider whether the agency’s response/action is based on a permissible construction of the statute. Agency receives “Chevron deference” from the judiciary branch unless the response is arbitrary, capricious, or manifestly contrary to the statute [for explicit delegations]. Otherwise, the judiciary is the final authority.
· CAA: requires permits for the construction and operation of new or modified stationary sources 
· Chevron & EPA want to change existing sources of air pollution w/out having to get a permit (“bubble concept”) → for Chevron, makes it less of a hassle & for EPA, fewer permits = better 
· Chevron wants to treat each stack as one source altogether instead of individual stacks 
· NRDC arguing that the source refers to each, individual pollution-emitting piece of equipment → so, a permit is required any time it created a new pollution source or modified an existing source 
· Holding: The EPA’s definition of the term “source” is a permissible construction of the statute which seeks to accommodate progress in reducing air pollution with economic growth. 2 step analysis: 
· (1) Has Congress directly spoken to the precise issue? 
· (2) If not, if statute is silent or ambiguous, the inquiry is whether the agency’s interpretation is a permissible construction of the statute
· Utility Air Regulatory Group v. EPA: Even though agencies receive Chevron deference, you can’t outright contradict the statute/intent of Congress 
· EPA reached the conclusion that b/c greenhouse gasses = air pollutant → could regulate mobile sources
· So, EPA could also regulate greenhouse gasses from stationary sources under the CAA
· But, these sources emit tons & tons of greenhouse gasses since they emit in much larger quantities 
· EPA engaged in rulemaking via tailoring rule, so essentially  rewrote CAA
· When it comes to greenhouse gasses, only going to regulate if a facility emits more than 100,000 tons of greenhouse gasses 
· Holding: We hold that EPA exceeded its statutory authority when it interpreted the Clean Air Act to require PSD and Title V permitting for stationary sources based on their greenhouse-gas emissions.
· So, the rewriting of the CAA = outside the EPA’s authority; can’t rewrite clear statutory provisions 
· B/c the EPA had to rewrite the CAA’s emissions thresholds provision to avoid pulling in too many facilities into the permitting program → impermissible 
· West Virginia v. EPA: “It is a fundamental canon of statutory construction that the words of a statute must be read in their context and with a view to their place in the overall statutory scheme.”
· EPA tasked w/ reducing emissions and ascertaining the degree of emission limitation achievable thru the application and impose an emissions limit on new stationary sources 
· Supposed to use best tech/best system of emission reduction
· EPA says this is generation-shifting
· Holding: EPA exceeded its authority; it’s not plausible that Congress gave EPA authority to adopt on its own such a regulatory scheme in Section III(d)
· Gov’t must, under the major question doctrine, point to “clear congressional authorization” to regulate in that way 
· Clean Power Plan essentially adopted a cap and trade scheme, but, Congress has consistent rejected proposals to amend the CAA to create such a program
