INTRODUCTION TO IMMIGRATION LAW 

HISTORY OF IMMIGRATION IN THE U.S.
I. General Regulation of Immigration 

A. Power to regulate immigration 

1.  Congress has the overall power to regulate immigration

2.  Federal government

1. Department of Homeland Security – created by Homeland Security Act
a. ICE – interior enforcement

b. CPB – border enforcement

c. USCIS – immigration service entity

2. Department of Justice

a. EOIR – adjudication; presides over removal hearings

b. BIA – hears appeals from decisions of IJ or USCIS; their decisions are binding on Ijs

c. Attorney General – controls EOIR; reviews BIA decisions

B. Brief History 

1. First 100 years U.S. had an open-door policy; first attempt was “Alien and Sedition Act”
2. Feds started taking over immigration from 1875-1917; states had tried to pass their own laws and SC overruled
3. Chinese Exclusion Act – 1882, not repealed until 1943
1. U.S. hated Chinese immigrants. 
a. Tai Ping; Gold Rush; taking railroad jobs
4. 1917 – first quota system
5. 1921 – National Origin Quota System
6. Permanent National Quota System
7. 1965-85 – Quota System eliminated; hemisphere quotas created
8. IRCA – 1986 Amnesty
SOURCES OF CONGRESSIONAL IMMIGRATION POWER 

I. Enumerated Powers 

A. Commerce Clause 

1. Congress can regulate commerce, international and within the  states, and immigration substantially affects commerce. 

a. Passenger Cases - head taxes by NY and MA usurp feds power

b. Henderson - dirty Europeans big enough issue for feds to control

c. Head Money - established that federal statutes regulating immigration are okay

B. Migration and Importation Clause 

1. Viewed as effort to permit slave trade until 1808.

C. Naturalization Clause 

1. Authorized congress to establish uniform rules of naturalization, don’t want the states to do their own thing.

2. “naturalization” is a separate process of becoming a citizen so it’s a separate issue from illegal/legal entry into U.S.

D. War Power Act 

1. Gives congress control who comes in and out but only during war time

II. Implied Constitutional Powers (Plenary Power Doctrine) 

A. Inherent power of a sovereign state to exclude 

B. Chae Chin Ping (Chinese Exclusion Act) 

1. Facts: P, Chinese laborer for 12 years under Burlingame Treaty which permitted to come and go as they pleased. In 1882, Chinese Exclusion act was passed. In 1887, CCP left and took a trip to China. While he was gone, US passed the Scott Act, barred reentry even with a certificate. When he tried to reenter, was refused. Sued saying legislation was unconstitutional and violates treaty.
2. Rule 1: two pieces of law that are equal, if they conflict, last expression of the sovereign will control( Scott Act 
3. Rule 2: The source of Congress’ immigration power is inherent in sovereignty. Power is plenary meaning it is not open for judicial review.
4. Main Take away: Court pretty much said that congress has the power to exclude and it is not open to controversy
LIMITS TO THE FEDERAL POWER IN IMMIGRATION 

I. Unlimited Power to Congress (Initially) 

A. Ekiu v. United States (1892) 

1. Facts: Japanese woman excluded at border; said she was married to USC and was going to meet him at a hotel but didn’t have much info; She only had ~$22 and officer said she was going to be a public charge and denied her. Wife argued due process violation.
2. Holding/ Reasoning: sovereign nation can forbid entrance to foreigners on whatever conditions they see fit (fundamental right for a nation).  
a. final power delegated to local officer - they get discretion to judge facts and whatever they say is it = this is enough to amount due process.

b. Note: This tends to be a problem in asylum cases. 
3. Main Take away: No due process issue b/c immigration officers had the discretion to make decisions based on the facts they were told. 
B. Fong Yue Ting (1893) 

1. Facts: Geary Act of 1892 required all Chinese people needed certificate of residence to show lawful presence or if they failed to get that, they had to prove they couldn’t and get testimony of a white witness; FYT, LPR in the US, had certificate but no white witness( deported.

2. Holding: Court held that plenary power included the right to exclude and deport/expel foreigners not naturalized/taking steps towards naturalization – “is as absolute as power” to exclude. 

3. Majority: Deportation is not punishment and treat deportation the same as exclusion because you can’t have one without the other. FYT given some due process, taken before an IJ for determination of the facts that mattered, this is enough. (Congress can entrust final determination to an executive officer)
a. Brewer’s dissent - inherent sovereignty is dangerous; nothing in the Constitution establishes this; deportation is punishment b/c they are getting arrested and depriving people from property and attachments; LPRs are within protection of Constitution b/c they’re on U.S. territory (first time constitutional blanket was mentioned).  
b. Field’s dissent - Deportation cruel and unusual and should be considered different to exclusion; if Congress can take away rights of one group of citizens, this can lead to attacking to other groups and can lead to tyranny. 
4. Main Takeaway: Extends principles from exclusion to deportation. 
II. Procedural Due Process 

A. Knauff v. Shaughnessy – Denied Entry 
1. Facts: P married a USC who was an army veteran but wasn’t an LPR. Sought to enter the US as spouse of a vet. Denied entry & detained at Ellis Island based on confidential reasons. No notice as to why she was being excluded. P raised a DP challenge & wanted a hearing to contest. Govt said, she wasn’t locked up, free to go back to Germany whenever. Admission is a privilege not a right

2. Holding: Gov. argued due to confidential nat’l security reasons no need to give her reason explanation. Gov’t has plenary power & national security is strong interest and tool in plenary power

a. P seeking entry, not on US soil since not admitted( doesn’t get a hearing.
3. Main Take away: “Whatever procedure is authorized by Congress, it is DP as far as an alien denied entry is concerned.” 
B. Shaughnessy v U.S. ex rel. Mezei – Denied Reentry 
1. Facts: ∏ was born to Romanian and Hungarian parents but was LPR in U.S. for 20 years; went to Romania to visit his sick mom but they didn’t allow him in so he was force to go to Hungary (a part of Soviet) where he ended up staying for 19 months; came back to the U.S. and was excluded at Ellis Island; excluded by AG based on “confidential” info (believed to be a Commie) under the Passport Act (gives power to AG to exclude anyone who would prejudicial to the interests of the U.S.). 
2. Holding: ∏ was not admitted into the U.S. 
a. Majority - sovereign power allows exclusion b/c he’s not under the constitutional blanket he can’t demand for anymore rights; Knauff cited; 
i. AG can exclude based on secret evidence; plain old exclusion hearing and ∏’s prior history pretty much irrelevant; Ellis Island was “temporary shelter”
ii. b/c Mezei was out of the country for over 19 months and didn’t have reentry papers, he essentially gave up his LPR status.  
b. Dissent - ∏ was law-abiding and imprisonment deprivation of 5th Amendment rights; give him a fair hearing like any other LPR. 
3. Note: Still good law but usually only applied for its limited fact pattern. 

C. Plasencia – Acknowledged some rights for LPRs 
1. Facts: LPR married to USC departed US for two days, caught at border helping to smuggle Mexican/Salvadorian citizens. After being detained, had hearing where IJ held P had knowingly aided aliens trying to enter US illegally. P excluded from reentering the United States. P files due process complaints: P argued that the exclusionary hearings violate her due process rights. She got 11 hours’ notice to prepare for hearing, didn’t understand her rights to a lawyer.
2. Holding/ Reasoning: LPR seeking re-entry does have a right to due process under 5th amendment (whether her procedure was fair isn’t answered).  
a. LPRs are accorded more constitutional rights than aliens seeking entry into the country for first time. These rights include right to due process at deportation/ exclusion proceedings. While LPRs who leave country for extended periods of time may lose these rights, P only gone for a few days. The requirements of due process vary based on the situation and the interest of both parties. P’s interest is high, as she might lose her right to live with her family in their native country. The government’s interest in securing its borders is also high. Judicial review in the area of immigration has also generally been limited. 
3. Main Take away: (Majority rule) This case made it so most returning LPRs do get a hearing. 
a. Mezei and Plascencia are still good law – Both LPRs BUT Mezei didn’t get due process. Perhaps bc P only gone for 2 days, not connected to communism. Whereas Mezei was gone for 19 months. 
D. Harisiades v Shaughnessy (1952)  
1. Facts: Congress passed law that said that noncitizen commies (current or past ties) could be deported; 3 ex-commie ∏s (previously members of the Communist Party in the U.S.) argued that the laws were unconstitutional. They said that LPRs should have same rights and they challenged it under DP, 1st Amendment, and ex post facto amendment; 
2. Holding: Majority - defers to Congress; commies are a real threat; no 1st Amendment relief b/c they said that their language provoked violence/ communism so they didn’t get relief; no ex post facto relief since they knew we always hated commies so they had warning; these guys had a chance to apply for citizenship and they didn’t so they are disloyal commies.

3. Extreme deference to Congress here
III. Federalism 
A. Regulation of Immigration is a Federal Responsibility, but what does it mean to “regulate”? 

1. Preemption Issues 

a. When states what to take up federal laws within states but don’t have the  power because fed laws preempt.

b. Congress has the power

2. Limitation to Plenary Power (must be implemented in a constitutional manner) 

B. De Canas – No Preemption Issue/ So it’s open for States to Regulate   
1. Facts: Issue was whether CA statute preventing the hiring of noncitizens was unconstitutional. Migrant brought a lawsuit against some farmer contractors b/c they discontinued their employment. They brought this claim to challenge the statute.  
2. Holding/ Reasoning: SC held that States have police power which allows them the ability to regulate on issues of employment; this wasn’t so much about immigration as it was employment; no specific federal statute on hiring illegals at the time, so no infringement/ no federal law that preempts this state statute. 
3. Note: IRCA made this issue moot - IRCA fully addresses employment of unauthorized/ noncitizen workers. Still good law for issues that are not preempted. 
C. Chadha​ – SC Limits Congress’ absolute power 

1. Facts: Chadha was an East Indian who was born in Kenya but held a British passport. He came to the U.S with a non-immigrant student visa and overstayed his visa. AG was going to allow him and a few others to stay and have permanent visas but Congress passed a resolution without debate or recorded vote nor was it signed by the president. P appealed that this was unconstitutional and the SC affirmed. 

2. Main Take away: SC is not giving an absolute power to Congress. Congress must choose a constitutionally permissible means of implementing plenary power. This is when the court is shifting a bit in when and how they review these immigration cases. 
D. Arizona – (2012) ​Federal Law Preempts 
1. Facts: Arizona state attempted to create their own state immigration law under SB-1070 and deter the unlawful entry and presence of undocumented individuals from the state. The federal gov’t argued that federal law preempted this state statute and believed that their power derived from the sovereignty implied power and power over the naturalization process. But the court had issues with 4 sections: 

a. Section 3– created a new state law that made it a misdemeanor to not go through the naturalization process or carry identification (alien documentation requirements). The court had issue with this because there was already a federal law for this and the state law was harsher than the Federal law, making these laws conflict. (PREEMPTED) 

b. Section 5(C)– Made is a misdemeanor if an undocumented person applied for work, solicited employment or performed work as an independent contractor.” The court preempted this because when deciding IRCA, they intentionally refuse to criminalize undocus for seeking work. Allowing this state to law to be enacted would go against the federal gov’t objectives. (PREEMPTED)

c. Section 6​– allowed state officers to arrest individuals without a warrant if they believe they have committed a public offense that makes them removable. The court did not allow this b/c in order to be removable, individuals are given due process and a “notice to appear.” This gave state officers more power than federal officers who have been trained in removals. 

d. Section 2(B) – allows state officers to make a “reasonable attempt to determine the immigration status” of any person they stope, detain, or arrest on some other legitimate basis if “reasonable suspicion exists that the person is an alien and is unlawfully present in the U.S.” State officials would confirm with ICE to determine status which would encourage the sharing of immigration about possible violations. No definitive interpretation from the lower courts of Section (2B) to determine whether it can be construed in a manner that conflicts with federal law. (NOT PREEMPTED) (Note: It was later preempted in a different matter) 

2. Main Take away: A state law that addresses immigration and alien registration is preempted where Congress has completely occupied the entire field. (cited the Supremacy clause) 
IV. Detention 

A. Indefinite Detention - INA §236(a)
1. INA §241(a)(1)(A) - statutory removal period; when alien ordered removed, AG must remove within 90 days.

2. INA §236(a)(6) - alien not removed under above whose removal is unlikely in foreseeable future may be detained for an additional six months only if release threatens national security.

3. INA §214(a)(6) - AG may detain certain aliens beyond their removal period. 

a. Inadmissible

b. deportable on certain crime-related grounds

c. determined by AG to be risk to community or unlikely to comply with removal order.

4. Zadyvdas v Davis – Indefinite Detention & LPRs (Removal Proceedings) 
a. Facts: Deportable LPRs (Zadvydas & Ma) were ordered to be removed but stayed in the gov’ts custody after the 90- day removal period. 

i. Zadvydas – Lithanian parents who immigrated to the U.S. at 8 years old. But he was born in Germany. Had long history of drug crimes, theft, and robbery.  

ii. Ma – Born in Cambodia but immigrated to the U.S. at the age of 7. He was involved in a gang-related shooting where he was charged for manslaughter. (crime of violence with more than 1 yr sentence) 

iii. Both individuals had gone through their immigration proceedings & were ordered to be deported. But both challenged 241(a)(6) which allowed them to be detained beyond removal period; they argued that they could be in detention forever (B/c no state wanted to accept them) so that violates their DP. 

b. Majority - they are in the U.S., not knocking at the door (like Mezei), so they are under Constitutional blanket; using Constitutional Avoidance (if they can read a statute as constitutional, they will) they find there is no indefinite detention; plenary power is subject to limits and it’s up to Court to resolve constitutional questions.

i. Limited to period reasonably necessary to remove alien

ii. Or where the gov’t has shown a justification that outweighs the individual’s private interest in freedom from restraint. 

c. Scalia (Dissent) - no difference between those here and knocking at the door; both inadmissible and removable can be detained on same terms. 
d. For LPRs that are ordered remove, you must follow the statute. ***

5. Clark v. Martinez – Indefinite Detention & Inadmissible Aliens 
i. Facts: Plaintiffs entered the U.S. from Cuba by boat and before the U.S. had any relations with Cuba. They were allowed to temporally stay on humanitarian parole but were later considered to be inadmissible b/c of their criminal convictions. This led to a revocation of their parole & to their final removal orders.  

ii. Rule: Inadmissible aliens ordered removed may be detained for only a period reasonably necessary to secure the alien's removal after the initial 90-day removal period. (no indefinite detention allowed) 
iii. Main Take away: The rule from Zadyvdas was extended to inadmissible aliens (not just deportable LPRs). 

B. Mandatory Detention - INA §236(c)

1. Virtually all immigrants inadmissible or deportable on criminal or national security grounds “when the alien is released without regard to whether the alien is released on parole supervised release, or probation, and without regard to whether the alien may be arrested or imprisoned again for the same offense.” (1996 IRAIRA) 
2. While you fight your case, AG has to take alien into custody if you fall under the grounds listed below & can’t be eligible for bond:

a. Asylum seekers– in the “expedited removal” process until they demonstrate a “credible fear” of persecution. §235(b)(1)(B)(iii)(IV)

i. DHS v. Thuraisigiam– (2020)
1. Facts: ∆ was found 20 feet from the border after illegally entering earlier that day. Although IJ and asylum officer found him credible, they ordered him removed and he tried to file for Judicial review.

2. Holding: Alito (majority) said that even though he was 20 ft into the border, the gov’t did not need to give him due process for judicial review (the limited due process he was given was enough). Alito didn’t acknowledge him to be on U.S. soil (officially) but didn’t explain why. 

b. Other arriving aliens who appear inadmissible for other reasons. §235(b)(2)(A)

i. Removal of aliens inadmissible on security and crime related grounds. – 212(a)(2) & 212(a)(3)
c. Persons ordered removed, for at least 90 day “removal period” §241(a)(2)

d. Noncitizens with convictions; deportable under §237(a)(2)

i. (A)(ii) convicted of two or more CIMT

ii. (C) firearms offense

iii. (D) espionage, treason etc. (terrorist activities) 

iv. 1 CIMT with sentence of more than a year
v. Aggravated felonies? 

vi. Likely to be a threat to the public safety 

3. DOES NOT APPLY TO: 
a. One CIMT with less than one-year sentence

b. High speed flight conviction (smugglers)

c. domestic violence, stalking, crimes against children, violation of protective order. 

4. AG won’t release unless detainee is cooperating with investigation and they will not pose a danger to safety of others and they are likely to appear at proceedings.
5. Denmore v. Kim
a. Facts: Kim was an LPR who immigrated from South Korea. Kim was charged for burglary and petty theft who was then arrested and put in removal proceedings; he argued that his detention violated due process because gov. never proved he was a flight risk and the constitutionality of § 236(c) that it violated his due process; 

b. Arguments: 
i. Because he is on the list, he gets mandatory detention. 

1. He wants an individualized hearing to show that he is not either a flight risk nor a danger to society and, thus, should not be detained. 

ii. People like him (LPRs) should get some due process. 

1. Prior cases show that people who are here get due process; he is an LPR for a dozen years. Like Placentia, Yamataya, LPRs get more process because of their ties to the US. This mandatory detention denies them any process. 

c. Held: Mandatory detention without individualized hearing pending removal is okay. 

i. Court said detention was fine because Congress determined aliens waiting for removal proceedings were a flight risk and not being held indefinitely; if Congress says no bond hearing to try to argue that you are not a flight risk, then that’s what goes

ii. The court relied on the statistics discussed in Congress (1980s) in how there are so many deportable people in the U.S. but can’t be deported b/c they can’t be found. 

iii. It doesn’t violate due process to not get a bond hearing b/c (based on the info they had) these detain hearing only take 30-40 days and doesn’t escalate to the length of what happened in Zadvydas. 

d. Rule: Congress has the authority to require that deportable aliens be detained during the pendency of their removal hearings.
e. Joseph Hearing - an alien may challenge detention through this type of hearing; they must not concede deportability or else they are ineligible for it

i. if alien claims they are not covered by §236(c), they can avoid mandatory detention by showing:

1. they are not an alien

2. they were not convicted of crime at issue

3. there is a reasonable probability that government will fail to establish what they need

ii. Didn’t apply to Kim because he supposedly conceding deportability.

V. Executive Authority 

A. Trump v. Hawaii– “The Muslim Ban” 

1. Facts: Trump (defendant) signed an executive order suspending the entry of foreign nationals from seven countries for 90 days. Each country had been previously identified by Congress or prior administrations as posing heightened terrorism risks. A federal district court entered a temporary restraining order blocking the restrictions. In response, the President signed a similar executive order, which was also challenged in court. Several district courts issued preliminary injunctions barring enforcement of the entry suspension. The appeals courts upheld the injunctions. The Supreme Court granted certiorari. 
a. The temporary restrictions expired before the Court could act, so the Court vacated the lower decisions as moot. 
b. President Trump then ordered federal agencies to conduct a comprehensive evaluation of every country’s compliance with the United States’s risk-assessment baseline. Based on this evaluation, Trump issued a proclamation seeking to improve vetting procedures by identifying deficiencies in the information needed to assess whether nationals from particular countries presented public-safety threats. 
c. The proclamation placed entry restrictions on the nationals of eight foreign countries. The countries were selected by the President because their systems for managing and sharing information about their nationals were deemed inadequate. 
d. The State of Hawaii (plaintiff) brought suit, arguing that the proclamation violated provisions in the Immigration and Nationality Act (the act). Hawaii also argued that the proclamation violated the Establishment Clause of the First Amendment because it was motivated by animus toward Islam. 
e. The trial court granted a nationwide preliminary injunction barring enforcement of the entry restrictions. The appeals court affirmed the decision. The case was then brought before the Supreme Court
2. Holding/ Reasoning: The court held upheld the proclamation/ ban. A presidential proclamation placing entry restrictions on foreign nationals of particular countries is sufficiently justified by national-security concerns to survive rational-basis review. Under § 212(f), the president may suspend the entry of foreign nationals if the president deems such entry to be detrimental to the interests of the United States. 
a. The SC court believed the proclamation to be facially neutral towards religion b/c it included countries who didn’t have Muslim majorities, they acknowledged how the Pres took 3 countries out of the list after receiving their findings. 

b. SC also said that the Pres. Can do this even without complete findings/ without justification. 
c. But it doesn’t allow the President to override the INA. 

d. Dissent: They didn’t think it was neutral and compared it to the Japanese concentration court decision. They believed the EO was based on a lot of religious animus & how the court is turning a blind eye on it. 
B. INA § 212(f)

1. (F) Suspension of entry or imposition of Restrictions by the President 

a. Whenever the President finds that the entry of any aliens or of any class of aliens into the U.S. would be detrimental to the interests of the U.S., he may by proclamation, and for such period as he shall deem necessary, suspend the entry of all aliens or any class of aliens as immigrants or nonimmigrants, or impose on the entry of Aliens any restrictions he may deems to be appropriate. 

b. But the President is limited from override the INA completely. (there’s some limitation/ not just a complete blanket) 

2. What does the statute mean by finds? 

a. It requires some act of research or fact-finding. It can’t just be used arbitrarily by the President. 
C. CDC Title 42 [finish this reading in supp] 

1. Essentially said anyone who came to the U.S. during this pandemic, will be deported b/c of the current health concerns. 
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IMMIGRATION CATEGORIES 

I. Quotas and Preferences (immigrant visas) 

A. To qualify for admission into the U.S., noncitizen must fit into an admission category, most of which are subject to annual quotas; limited by country. [Known as the Preference System] 
B. Exempt from numerical limitations 

1. Certain Special Immigrants– INA § 101(a)(27)
2. Immediate Relatives 

a. Spouses of US citizens

b. Unmarried children under 21 of a U.S. citizens, who is:
i. A child born in wedlock

ii. Stepchild who has not reached 18 at the time of the marriage

iii. An adopted child who was adopted when under 16 and has resided with the parents for 2 years with legal custody to them.
1. Natural parent cannot be accorded any right, privilege or status under this Act. (aka they can’t go back to help their natural parents from immigrating) 

c. Parent of USC sons and daughters over 21

d. Spouses of deceased US citizens 

i. Ex: wife of dead U.S. soldiers but can be any U.S. citizen
3. Persons who receive certain form of discretionary relief from removal
4. People fleeing persecution– INA § 201(b)(1)(B) [they are subject to a special numerical restriction of their own]

5. Parolees–Under INA § 212(d)(5), the AG has the discretion to parole a noncitizen into the U.S. temporarily. A grant of parole is not considered an entry or admission. 

6. Congressional Legislation. Special laws allowing noncitizens to obtain legal residency. (ex: special laws for Cubans/ Haitians) 

C. Categories Subject to Quotas
1. Family Sponsored Immigration

a. 480,000 per year – immediate relatives + unused employment based

2. Employment Based Immigration 

a. 140,000 per year plus leftover family visas

3. Diversity Immigration 

a. 55K per year; NACARA reduces it to 50K

D. Per Country Limits – INA § 202

1. In addition to the worldwide ceilings, individual countries are subject to limits; immigrant is normally charged where they are born, with some exceptions. 
2. Family and employment combined can’t exceed 7% of the combined worldwide limits.
3. For the colony of a foreign country, the figure is 2%.

4. Under diversity immigration, natives of a single country may not receive more than 7% of the visas in the same fiscal year. 

5. Immediate relatives exempt just like in worldwide limits

PREFERENCE SYSTEM & REQUIREMENTS 

I. Terms Defined 
A. Petitioner- The employer/ family member, who must be either the USC or the LPR. 
1. Exceptions 
a. Widows and widowers of USC
b. Battered spouses and children of USC or LPRs
c. American children may petition for themselves 
d. Petitioner can also be business/company 
B. Beneficiary 
1. The relative/employee seeking LPR status, who has one of the indicated relationships to a USC or LPR, or US company. (known as principal beneficiary) 
C. Derivative beneficiary 
1. The spouse and/or child of a principal beneficiary. 

2. Derivative beneficiary cannot qualify ono their own for LPR status. 

3. They can only be issued a visa after one is granted to the principal beneficiary

4. The derivative beneficiary can be accorded the same preference as the principal beneficiary, if accompanying or following to join him or her.

5. These visas are charged to the principle beneficiary preference category.    

D. Priority Date 

1. A priority date is established on the date the Petition for Alien Relative (Form I-30) is filed and accepted by CIS for preferences 1-4. 

2. Immediate relatives 

a. not subject to quota restrictions, priority dates are not normally relevant for them 

b. IR are considered the following:

i. Souses of United States citizens;  

ii. Unmarried children under age of 21 of the United States citizens;

iii. Parents of USC sons and daughters over 21 years of age; 

3. Immigrant visas are issued to preference applicants in chronological order according to their priority dates established for them.
4. Employment cases 

a. The priority date is the date the Labor Certification or Form I-140 Is filed 
E. Unmarried 

1. A beneficiary must be not married at the relevant times;

a. Filing of the petition;

b. Applying for the immigrant visa

c. Date of actual admission to the US as the unmarried child or unmarried son or daughter of the USC or LPR, whether or not previously married 
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II. Family Immigration – INA § 203(a) 

A. General– 
1. Who can petition who? – USC or LPRs can Petition for the following categories. 

2. First, we have Immediate Relatives (Exempt from preference system):

a. Spouses of U.S. citizens;  

b. Unmarried children under age 21 of the U.S. citizen;  

c. Parents of USC sons and daughters over 21 years of age; 

3. Then, the family-based categories, listed below:

B. Family-based Categories 

1. [First] Unmarried sons and daughters of USC (not children, so this means people over 21)
2. [Second] - Spouses and children of LPRs
a. Group 2A - spouses and children under 21 of LPRs

i. 77% of visas.
ii. V Visa/Life Act - nonimmigrant visa that allows you to be U.S. legally, get a work permit
iii. Child Status Protection Act - to deal with aging out problem, Congress passed law to not count administrative processing time against children; beneficiary’s age is frozen as of petition filing date; 
ii. Group 2B - unmarried sons and daughters of LPRs over 21 (23% of the visas)
3. [Third] - married sons and daughters of USC
a. 23,400 visas + any numbers not used in the 1st & 2nd preference. 
4. [Fourth] - brothers and sisters of adult (over 21) USC
a. 65,000 + any numbers not used in categories 1-3
b. What is a sibling for immigration purposes? 
i. Siblings can petition for one another if they meet the definition of a child from one or both parents. 
ii. Half-brothers/ sisters may petition for one another. 
iii. Siblings adopted by another family is not considered a brother or sister for immigrant purposes if the adoption was after age 16. 

C. Filing a Family Petition
1. Petition for Alien Relative (Form I-130) **$560 fee 
a. Must include the following 
b. Birth certificate for Petitioner and Beneficiary; English translation if necessary 

c. Marriage Certificate, if petition is based on marriage 

d. Any divorce decrees 

e. Birth certificates for children of beneficiary 

f. Proof of USC or LPR status 

g. 2 2x2 pictures of Petitioner and Beneficiary,

a. frontal view passport style, No Smiling 

h. Form I-130 A- for married couples; requests biographical information for spouse 

2. Burden of proof is on the petitioner to establish eligibility
3. Once filed and approved, will receive a priority date, will give an idea about how long the  wait will take.
4. Would refer to the visa bulletin
5. C means current (no backlog); U mean unavailable
a. When priority date comes up (becomes C), then you would file the AOS application (green card process). 
6. Can apply through AOS (in the U.S.) or through consular processing in their home country. 

D. To protect children from aging out we get Child Status Protection Act (CSPA) §203(h)
1. When the wait is so long that children would likely age out

2. Applied when beneficiary is a child, this allows them to maintain the category of children even if no longer are when priority date comes

3. Their age is frozen at the time of the application

4. Only applies to the following

a. Immediate relatives

b. Family based

c. VAWA

d. Employment based for derivatives

e. Diversity for derivatives

f. Derivative refugees

g. Derivative asylees

5. Exam Note: If you see a fact pattern where it seems like a child will be aging out, mention how they can potentially use CSPA to avoid this problem. 
E. Spouses/ Marriages 

1. Marriages not recognized, as counter to public policy: 

a. Polygamous marriages;

b. Incestuous marriages;

c. Proxy marriages (not married in each other’s presence & not consummated.) 
d. Sham Marriages 

e. PREVIOUSLY same-sex marriages (now overturned by Zeleniak )

a. Matter of Zeleniak 
i. Facts: In 2010, Zeleniak, a USC, filed a petition for resident status on behalf of a beneficiary, his spouse. Zeleniak and his spouse are both male, and had a valid marriage under the laws of Vermont. The Benefits Center Director denied the petition, and the petitioner appealed the denial to the BIA. In 2012, BIA remanded the record to the Director in order to address two issues: whether the spouses’ marriage was valid under Vermont state law, and whether the marriage qualified as such under the INA. The Director again denied the petition, and Zeleniak again appealed. The Director declined to consider whether the beneficiary qualified as a spouse absent the requirements of the controlling federal statute, the Defense of Marriage Act (DOMA). While the appeal was pending, the Supreme Court decided the case United States v. Windsor, 133 S. Ct. 2675 (2013), which held § 3 of the DOMA unconstitutional as a violation of the Due Process and Equal Protection Clauses. The Board then reconsidered the petition in light of the Supreme Court’s ruling in Windsor.
ii. Rule: The Supreme Court’s ruling in United States v. Windsor that § 3 of the Defense of Marriage Act is unconstitutional applies to immigration cases.
iii. Holding/ Reasoning: In this instance, the Director has already determined that the couple’s marriage was valid under Vermont law. Thus, the visa petition cannot be denied merely because the spouses are the same sex. Accordingly, the Board sustains the petitioner’s appeal and remands the petition to determine whether the marriage is bona fide.
1. The ruling is also applicable to various provisions of the Immigration and Nationality Act that deal with spouses, such as sections regarding fiancé and fiancée visas, immigrant visa petitions, and adjustment of status, among others. 
2. Validity of Marriage 

a. Governed by the law of the jxd where the marriage took place. [Place of celebration rule] 
b. Marriages that will be recognized:
i. Voidable marriages, unless there has been a court order declaring it null and void (i.e. Teenage marriages) 
ii. Common law marriage will be recognized in the state where it occurs, if satisfactorily proven
iii. If previously married, a divorce must be final through a court order
b. Have to prove a bona fide relationship: 
i. They look to the intent of both parties at the time of the marriage
1. Should have common documents
2. Joint finances
3. Lease
4. Taxes
5. Designation for insurance
6. Affidavits of third parties
7. Photos
8. Correspondence with both names on letters; 

c. If petitioner gets a divorce and wants to marry again, there is a 5 year wait before petitioning for a new spouse (prohibitions against serial filings)

i. Exception: death of a spouse, or upon a showing by clear & convincing evidence that the previous marriage was not entered into for the purpose of evading the immigration laws.  
3. Conditional residence - LPR status to person who got status based on marriage if marriage was less than two years old at time person obtained status (time of their interview). INA § 216
a. IMFA - Immigration Marriage Fraud Amendments of 1986; passed to reduce fraud
i. during first two years, AG can terminate status if they think marriage was fraud
b. INA § 216(c) Removal of Conditional Residency 

i. CR has to jointly file petition [Form I-751] to remove status within 90 days BEFORE two-year anniversary; INA §216(c)
1. The gov’t looks to see whether you entered a bona fide marriage. 

ii. Non-citizen children: 

1. Can be included in the I-751 even if they have turned 21 years old and are no longer a “child.” 

c. If no petition is filed with 90 days before 2nd year anniversary, then the CR loses all status in the U.S. (if it’s late you can try writing and explaining “good cause” for failure to timely file) 
d. Upon filing the I-751, CR status is extended until USCIS has adjudicated the Petition. (including employment authorization) 

i. [At first it extended 18 months & now it’s been extended to 24 months] 
e. I- 751 Waivers; §216(c)(4) ​– Can be filed if the marriage has been terminated or the petition spouse is deceased or noncooperative. 
i. Extreme hardship - could be to CR, child, spouse & can use the Matter of Anderson Factors:
1. Age of respondent at time of entry and when relief was filed for
2. Family ties in this country and abroad
3. Length of US residence

4. Health of applicant and qualifying relatives

5. Political and economic conditions in the home country

6. Possibility of other means of adjustment

7. Community ties

8. Immigration history

ii. Good faith - entered into marriage in good faith; CIS looks at evidence to that; CR must prove marriage ended in divorce or annulment
iii. Battered spouse​– must show that the CS spouse and/or child were victims of abuse by the USC/ LPR spouse and/or parent. 
a. Physical, sexual, psychological, mental 

iv. Note: You will be interviewed and they will request evidence. 

4. Children – Unmarried person under the age of 21

a. A child born in wedlock

b. Stepchild who has not reached 18 at the time of the marriage

c. An adopted child who was adopted when under 16 and has resided with the parents for 2 years with legal custody to them.

i. Natural parent cannot be accorded any right, privilege or status under this Act. (aka they can’t go back to help their natural parents from immigrating) 

d. If born in wedlock, recognized as child of either parent

e. But if born out of wedlock, §101(b)(1)(C) distinguishes the relationship   between a mother and father

i. Relationship with natural mother will always be recognized

ii. Relationship with father must establish paternity and a bona fide parent child relationship

iii. Fathers can do legitimation: The act of putting a child born out of wedlock in the same position as a child born of parents in a marriage. (Ex: marriage of the parents, legal action or decree, or formal recognition of paternity) 

1. When father is petitioning and having to prove paternity

a. Look to the state they are from and their rules for legitimating  child, but has to have happened before they turned 18

f. Matter of Mourlion– Step siblings can be legit 

i. Facts: Mourillon was born in the British West Indies. His parents were never married and his mother permanently left the household when he was an infant. Mourillon and his father immigrated to Curacao, where the father remarried Mourillon’s stepmother, who gave birth to the beneficiary, Mourillon’s stepsister. Mourillon and the beneficiary maintained close ties as adults. The beneficiary came to the United States as a student, and was residing with Mourillon at the time the petition was filed. Mourillo petitioned his stepsister, as a sibling to a USC. The Director denied the petition because the stepsiblings did not show that they were children of a common parent. The Director had only examined the siblings’ relationship through their father, and concluded that they were not siblings under the statute because Mourillon was an illegitimate child. (Birth parents never married) 
1. Mourillon argued that he was legitmated through his father and that he had a legitimate relationship with the beneficiary, is step sibling 

ii. Holding: The BIA did not find Mourillo to be legitimated b/c he did not meet the requirements under the law of the Netherlands. But the argument for the sibling relationship did succeed. B/c stepmom married his father when he was 13 yrs old, making him her (stepmom) son and even though they couldn’t determine whether the marriage continued, they were able to determine that the stepsibling relationship continued to exist. 

iii. Rule: In order to qualify as stepsiblings, either (1) the marriage which created the step-relationships must still exist, or (2) where the step-parents have separated, died, or divorced, a family relationship must continue to exist as a matter of fact between the step-siblings. 
iv. Main Take away: When born out of wedlock but father remarried, became her son when married, if done before the child turned 18 yrs.  
g. Matter of Otiende (2013 Case) 
i. Facts: This case pertained to a visa application for marriage. Petitioner married the beneficiary’s mother in 2006. In 2007 he filed visa petitions on behalf of the beneficiary’s mother as his wife and the beneficiary as his stepson. The petition for the wife was ultimately denied under section 204(c) of the Act, 8 U.S.C. § 1154(c) (2006) [AKA she attempted to enter a sham wedding before] so, the director denied the status for the beneficiary stepson because the director believed “his stepparent relationship to the beneficiary was no longer valid.” 

ii. Issue: Is whether the visa petition filed by the petitioner on behalf of his stepson was properly denied based on an application of section 204(c) of the Act. 

iii. Holding: No, it wasn’t properly denied because after looking at the plain meaning of the language, the court stated that the language made no mention to stepchildren or anyone other than the spouse. It only focuses on an individual who “entered into, or conspired or attempted to enter into, a fraudulent marriage” which could not have been the beneficiary at issue because he was only a child. 

iv. Main Takeaway: A barring of status because of a sham marriage affects the spouse, not the children. But still gotta see that there is a step-child and parent relationship. 

5. Adopted Children 

a. Adoption must have occurred before the child turned 16
b. Exception: if adopting a natural sibling of a qualifying child, done before 18
c. Must fulfill a two-year custody. Residency requirement either before or  after adoption. (one parent can even live with the child in a foreign country) 

d. The natural parents of an adopted child cannot obtain immigration benefits through that child

e. Natural siblings are also prohibited from obtaining benefits if the adoption was in accordance with INA § 101(b)(1)(E) 

6. Orphans 

a. Can be classified as an immediate relative if filed before the child’s 16th birthday. 

b. Different from adopted b/c an orphan was separated from their parents by abandonment or death, or whose sole or surviving parent is incapable of caring for the child.

c. No adoption or legal residency requirements. 
F. Establish your Evidence 
1. Primary Evidence 

a. (1) Information in the FAM regarding the availability and reliability of birth registrations in the country of birth during the time period at issue; 
b. (2) the length of time between the birth and the registration; 
c. (3) any credible explanation proffered by the petitioner as to the personal, societal, or historical circumstances that prevented a particular birth certificate from being registered contemporaneously, and any evidence in support of that explanation; 
d. (4) any credible explanation for why a particular birth certificate was lost or destroyed; 
e. (5) any evidence that the parental relationship was independently corroborated prior to the registration of the birth; 
f. (6) the length of time between the birth registration and the filing of the visa petition; and 
g. (7) information regarding whether the document was based on facts that were contemporaneous with the birth or on facts that were more recently established
2. Secondary Evidence 

a. (1) governmental, medical, religious, school, financial, employment, insurance, or residential records that reflect the names of the parent(s) and child;
b. (2) family photographs with notations indicating the persons photographed, as well as the date and place they were taken
c. (3) correspondence, preferably with the original envelope, showing the date written and referring to the parent(s) and child;
d. (4) affidavits by persons who have personal knowledge of the birth; and
e. (5) the results of DNA testing conducted in a prescribed manner, as explained to the petitioner by
3. Matter of Rahman – Primary & Secondary Evidence 

a. Facts: Director denied Petition for Alien Relative that the Petitioner filed on behalf of his brother (beneficiary). The reason for denial was because the beneficiary was born in 1956 but his birth certificate wasn’t registered until 1958. Director found that this didn’t prove parentage of the brother and thus denied the application + that sufficient secondary evidence to support the delayed registered birth certificate was not submitted.  
b. Issue: What needs to be considered when a petitioner seeking to prove familial relationship submits a birth certificate that was not registered contemporaneously with the birth of the beneficiary? 
c. Rule: Petitioner bears the burden of establishing relationship by a preponderance of the evidence. Should first submit primary evidence if available. If not available, they should then submit secondary evidence.  
a. Holding: The case was remanded for further proceedings. The court found that the director didn’t acknowledge the FAM which indicated that birth certificates were not uniformly kept, especially those born around 1947 (partition of India). This fact weighed in favor of the beneficiary given that he was born in 1958. Moreover, the beneficiary registered 2 years after he was born but didn’t apply for status until 52 years after his registration. 
b. Main Takeaway: It is Petitioner’s burden to prove by a preponderance of evidence and we must look at the primary and secondary evidence.  
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II. Employment Based Immigration 

A.  Filing Procedures:

1. Step 1: Employers files for Labor Certification Process through PERM (details listed below) 

2. Step 2: Once PERM App is due, Employer files I-140 Immigrant Petition for Alien Workers (Remember only 180 days before Labor Cert. expires!)

3. Step 3:  If Petition is approved, move forward with AOS or Consular processing. 

B. Labor Certification Process 
1. Very important process needed by EB2 and EB3

2. OLD PROCESS Required: 

a. File forms ETA 750, parts A and B. part a is an offer of employment and part B is a statement of the applicant’s qualifications and is signed by the applicant
b. Forms are filed with the State Workforce Agency (SWA). The SWA acts as an agent of the DOL during the initial stages of processing. They open “job order” post opening, and also instruct employer to initiate 30-day recruitment campaign through print advertisement and internal notice of position
c. Demonstrate the shortage of US workers for that position

d. Must show no interest or qualified workers under the prevailing wage
e. 3 types of recruitment activity required

i. In the medium most likely to attract potential candidates

ii. On-site recruitment

iii. Use of gov assisted recruiting program

3. Reduction in recruitment (RIR) REVISED PROCESS 
i. Shortens the process for the time of adjudicate the labor  certification 
ii. Show that has recruited in a manner normal to the industry   within the previous 6 months

iii. Only few will qualify, if demonstrate

· Little to no us workers available

· App doesn't contain any restrictive requirements

· Job is being offered at the prevailing wage

· Adequate recruitment has been conducted within the last 6 months
4. PERM– CURRENT METHOD
a. To make the process faster; it would allow the employers to do their recruitment before filing their applications & the prevailing wage assessment will be done by the SWA at the same time as the application is reviewed.  
b. Must place ads on 2 different Sundays in the newspaper of general  circulation in the area intended for employment

c. If in a rural area, may use the edition with the widest circulation in the   area of intended employment

d. Just need copies of the newspaper pages

e. Must also do 3 of the following

i. Job fairs

ii. Employer’s website

iii. Job search sites

iv. On-campus recruiting

v. Trade or professional orgs

vi. Private employment firms

vii. Employee referral programs

viii. Campus placement office s

ix. Local and ethic newspapers

x. Radio and tv ads

f. Must prepare a recruitment report that shows who they interviewed and why they were rejected. 

g. Qualifying Criteria 
i. Applications must be filed using the PERM process and adhere to the PERM regulations
ii. Employer must hire the foreign worker as a full-time employee
iii. There must be a bona fide job opening available to US workers
iv. Job requirements must adhere to what is customary required for the occupation in the US and may not be tailored to the workers qualifications. (Using ETA Form 9089)
v. The job opportunity has to be described without unduly restrictive job requirements, unless adequately documented as arising from business necessity. 
vi. The employer must pay at least a prevailing wage for the occupation in the area of intended employment.
· Employer must request this from State Workforce Agency (before filing the ETA Form 9089) 

vii. Once PERM is approved, applicant can file Form I-140, Immigrant Petition for Alien Workers (2nd Step) 

· Labor Certification expires after 180 days 

· Employer must also show that they have the ability to pay the noncitizen worker (submit evidence)

viii. If Approved: Move to the Last Step

· Alien Inside the U.S.: Adjustment of status; give them green card
· Alien Outside of the U.S.: Goes through the consular office. 
5. Matter of Marion Graham – Restrictive Job Requirements w/o Business neces.  
a. Facts: Marion Graham, a United States citizen, (petitioner) submitted an application for labor certification for her employee Gladys Yolanda Ulloa, an immigrant, for a live-in housekeeper position. On the application, Petitioner described the various duties required for the position. One of the conditions of employment was that the housekeeper had to live in Graham’s home and essentially be available to work whenever necessary and be fine with doing a minimum of doing 3 hours of OT per day. 
i. The Department of Labor denied Graham’s application on the basis that the live-in requirement was unduly restrictive, and thus in violation of 20 C.F.R. 656.21(b)(2), which requires that employers wishing to hire aliens on a permanent basis list the potential job without unduly restrictive requirements. 
ii. Under the statute, a requirement that a worker live on the employer’s premises is presumed unduly restrictive. To overcome this presumption, the employer must demonstrate that the requirement arises from a business necessity. 
iii. In a letter of rebuttal, Graham argued that her live-in requirement did in fact arise from a business necessity. She mentioned how the live-in requirement was necessary for the housekeeper to devote 50% of her time with house chores and the other 50% with the child. + very busy household b/c husband was a hospital president & he was on-call 24 hrs a day, and the couple were required to travel constantly for work. 
b. Holding/ Reasoning: Yes, business test can be applied to domestic workers. However, this presumption can be overcome if the employer can demonstrate that the live-in condition arises from a business necessity. This was not established in the present case, and the labor certification was denied. 
c. Main Take away: The business necessity test can apply outside of the commercial context, such as in this instance. To establish the business necessity, the employer must demonstrate that the requirement is essential to perform the required job duties. This is a fact-specific inquiry & cannot be for mere preference.
6. Industrial Holographics, Inc. v. Donovan – Prevailing Wage Req is Permissible 
a. Facts: Industrial Holographics (Industrial) (plaintiff) manufactured machinery used to make rubber tires, and sought to hire an export manager in Michigan. Industrial submitted an application for labor certification for Roger K. Yu, an alien, for the export manager position. 
i. As part of the application, Industrial had to certify that it had complied with the various provisions of 20 C.F.R. 656, which among other things require an employer to post a job both internally and with a state employment service, and to advertise in newspapers. 
ii. Additionally, § 656.21 requires that an employer advertise the job at the “prevailing wage” and “prevailing working conditions.” 
iii. The Department of Labor denied Industrial’s application because Industrial had advertised the export manager salary at $1,000 per month, when the prevailing wage, as determined by the Michigan Employment Security Commission (MESC), was $1,666 per month. 
iv. The MESC contacted five Michigan employers to determine the average wage for export managers, and come up with that sum. Industrial then tried to re-advertise the job at $1,666, but did not post the job internally (which they were required to do). 
b. Rule: The requirement that an employer recruit among American workers at the prevailing wage is a reasonable condition for labor certification under § 212(a)(14) of the Immigration and Nationality Act.
c. Holding/ Analysis: The labor certification was denied.  The requirement that an employer recruit among American workers at the prevailing wage is a reasonable condition for labor certification under § 212(a)(14) of the Immigration and Nationality Act. Under § 212(a)(14), the Secretary of Labor may not grant labor certification to an alien unless the Secretary certifies that employing the alien will not adversely affect the wages and working conditions of American workers. The regulations at issue here, under C.F.R. 656.21, assume that advertising a job below the prevailing wage will adversely affect American workers. 
d. Main Take away: The labor certification process is built to defend the American worker. & it’s important that they hire at the prevailing wage to not displace American workers from being outcompeted by noncitizens. 

B. [First] - EB1– Priority workers - (28% of the visas) § 203(b)(1); 8 CFR § 204.5(h)
1. Extraordinary abilities in science, arts, education, business or athletics
a. Defied as a level of expertise indicating that the individual is one of a small % who has risen to the very top

b. Has to be demonstrated by “Sustained or international acclaim”

c. If applicant doesn’t have Nobel or Pulitzer Prize, then any of the three of the following is sufficient: 
i. Lesser nationally or internationally recognized prizes or awards 

ii. Membership in an association, like bougie

iii. Has major material published about them

iv. Has been a judge of others

v. Original contributions of major significance

vi. Author of scholarly articles in field

vii. Exhibitions or showcases

viii. Performance in leading org or establishment that is distinguished. 
ix. High salary

x. Commercial success

xi. If none of the above: can do other comparable evidence. Remember this is not dispositive. Just establishes the initial evidence. 
d. Ex: David Beckham 

e. No Job offer needed– they can self-petition. 

2. Outstanding professors and researchers

i. Must be internationally recognized as outstanding in a specific field and must meet at least 2 of the following:

· Got a major prize or award for outstanding achievement

· Membership in an association that needs outstanding achievement
· Published material in professional publications

· Judge in others work

· Evidence OG scientific research

· Authorship of scholarly books or articles

ii. Minimum three year’s experience in teaching and/ or research in that field. 
· Can include pre-degree research gained while working on the advanced degree, so long as the applicant completed the degree and the research is considered outstanding. 

iii. Applicant seeks entry to the U.S.:

· In tenure or tenure track teaching position;

· A comparable research position at a university or other institution of higher education;

· A comparable research position with a private employer, if it employs at least 3 persons full-time in research activities and the departmental, division or institution has achieved documented accomplishments in an academic field; 
iv. They cannot self-petition, there must be an employment offer and employer must file the petition. 

3. Certain multinational executives and managers

i. Reserved for execs and managers of foreign companies who are transferred to the same or related company in the U.S. 
ii. Requirements: 

· If they have been employed 1 year (in the last 3) by a “firm or corporation or other legal entity or an affiliate or subsidiary thereof”

· Affiliates owned by same group, in approx. the same share or proportion of each
· Employment must be outside of the US in a managerial or executive capacity for at least 1 of 3 years immediately preceding  the filing of the petition OR  if in the US, 1 of 3 years before entry to the U.S. as a nonimmigrant. 

iii. Managerial capacity
· Manages the org, department, subdiv., ect.
· Supervises work of other supervisors or manages an essential  function

· Has authority to hire and fire or recommend
· Exercises discretion over day to day work (first line supervisors are not considered managers unless the employees they supervise are professional) 

iv. Executive Capacity 

· Directs the management of the org or component or function; 

· Establishes goals and policies
· Exercise wide latitude in discretionary decision making
· Receives only general supervision or direction from higher level executives, board of directors, or stockholders. 

4. Wanted evidence
a. Statement from US company that they worked for 1 of 3 years & the U.S. company has been doing business for one year. 
b. Need to show company is also operating abroad
c. Show not shelf corp. (needs to show that it’s active) 
d. For managerial/ executive position, employer must provide a job offer in the form of a statement describing the duties of the position and the capacity the person will be employed. 
B.  [Second] – EB2 –Members of the Professions holding Advanced degrees or exceptional ability - (28.6 of visas)

1. Members of the Professions Holding Advanced Degrees

a. Can file when job requires an advanced degree and applicant has such degree

i. Baccalaureate or beyond

ii. OR foreign academic plus 5 years of experience = Masters

2. Exceptional Abilities (NOT extraordinary) 
a. Establish three of the following: 

i. An official academic degree or certificate

ii. 10 years of full-time experience in occu.

iii. A license to practice
iv. Evidence they have commanded a salary demonstrating exceptional ability

v. Membership in professional association

vi. Recognition from achievements and significant contribution to industry

vii. Other comparable evidence is also acceptable

3. Labor Certification Required 
a. UNLESS their work will serve the national interest, so the labor certification can be waived (National Interest Waiver § 203(b)(2)(B)) Must show:
i. Area of employment must be one of substantial intrinsic merit
ii. Person’s employment will benefit nation, not just local area
iii. Applicant is substantially better than equivalent American worker
C. [Third] - Skilled workers, professional athletes and others (28.6 of visas)
1. Skilled Workers 

a. Those in positions that require min of 2 years training (Relevant post-secondary education counts as training) 
2. Professional Athletes
a. Must possess BA/BS degree or foreign equivalent
b. And demonstrate that such degree is the normal requirement for entry into the occupation
3. Other Workers 
a. Positions that require less than 2 years of higher ed.
b. Takes longer to get these
4. Labor certification is required for second and third preferences; all about figuring out which immigrants won’t take away jobs from Americans; causes big backlogs
i. PERM program - Department of Labor has restrictions and standards for pre-certifying, rejecting etc.
ii. Matter of Marion Graham - business necessity test for employment visa
D. [Fourth] - Certain special immigrants (7.1% of visas) 
1. Religious workers
a. For two years preceding time of application, person had to be member of religious denomination or bona fide nonprofit religious org. in U.S. AND
i. Must have been paid; not voluntary work. 

ii. & the 2-year period must have been in the U.S.

b. They seek to enter the U.S.: 

i. Solely to carry their vocation as a MINISTER
ii. OR if before 2008 they seek to work in professional capacity in such vocation or occupation (Need BA for profession) 
iii. Has carried such vocation of at least 2 years (not voluntary service) 
iv. 2-year period could be in US
v. For non-ministers ends Sept. 30, 2021
vi. 5,000 worker fiscal limit 

c. Evidence –File Form I-360
i. That the org qualifies as a nonprofit org
· e.g. show your nonprofit is legit with tax form
ii. Letters from authorized officials of the religious org in the U.S. which establishes:
· The individual has the 2-year membership requirement and the skills/ experience for the position. 

iii. Need a job offer

· Needs to show that money from this job is going to support them and won't need to find another job

d. Other Special Immigrants
i. Persons seeking reacquisition of citizenship/ and returning resident 

ii. U.S. employee abroad or employee of American Institute in Taiwan for 15 years 
· Ex: Afghan employees under Afghan SIV Program) which requires:

· (1) Must have worked for at least 1 yr
· (2) Either have experienced or are experiencing threats of harm due to their previous positions 
· Can bring spouses and children under the age of 21
· Note: Coming in as SIVs not Refugees
iii. Panama Canal Treaty Employees 
iv. Foreign medical graduates
v. Commuters from border towns 
vi. Court Dependents (SIJS)

vii. People in armed forces who served honorably 12 years
viii. NATO civilian employees 

ix. Broadcasters entering the U.S. to work for the International Broadcasting Bureau 

E. [Fifth] - Employment creation aka “million-dollar visa” (7.1% of visas)
1. Only 10,000 Visas available; never reached/ rarely used.  

2. No regional program to get assisted by. Gotta do it their own b/c the program sunset. 

3. To qualify, the new enterprise must: 
a. Have invested 1 mil 
i. two or more people can join to make the investment 
ii. But they each have to meet the requirements 
b. Or invested at least $500K in a “targeted employment area” 
c. Benefit the US economy
d. Create 10 full time jobs for U.S. workers 
e. Investor has to have policy making position 
4. Evidence– File I-526
a. Regarding the Enterprise:

i. Article of Incorporation or business organization docs

ii. Authorization to do business in state or municipality; 

b. Regarding Investment:

i.  produce evidence of your assets/financials, that your funding is legit etc.
5. Conditional Grant 

a. If granted, you will get a conditional grant similar to conditional residence for marriages. 

b. Must remove the condition 90 days before the 2nd year anniversary of filing using Form I-829
III. Diversity Immigration (Lottery) § 203(c)
A. Purpose: To allow individuals come to the US from their country that has a low history of immigration, only 55K visas

B. Determination of the country

1. 6 areas are divided and look to the countries with the least amount of immigration, no country can get more than 7% in one fiscal year

2. Nationals from “high admission” countries are precluded from participating, which are: 1) Asia, 2) Europe, 3) NA, 4) Oceania, 4) SA 5) Mexico, 6) CA, 7) Caribbean
C. Requirements

1. Must be a native from an eligible country (family members are eligible)

a. In most cases, this means the country in which you were born. However. There are two other ways you might be able to qualify:
i. (1) Your spouse was born in a country whose natives are eligible, you can claim your spouse’s country at birth. Provided that both you and your spouse are on the selected entry, are issued visas, and enter the US simultaneously.
ii. (2) If you were born in a country whose natives are ineligible, but neither of your parents was born there or resided there at the time of your birth, you may claim nativity in one of your parents’ countries of birth. If it is a country whose natives qualify for DV program. 
2. Must meet either education or work experience requirement

a. Must have a high school diploma or equivalent OR
b. Within 5 years of applying, 2 years of work experience
NONIMMIGRANT VISAS – § 101(a)(15) 
I. Hurdles

A. (1) Establishing qualification under one of the specific statutory categories 

B. (2) avoiding the various affirmative grounds of inadmissibility 

II. Usual Processes

A. (1) Applying for a visa at the appropriate U.S. consulate abroad

B. (2) Presenting the visa to the U.S. customs and Border Protections (USCBP) inspector at the port of entry. (and show you’re not inadmissible) 
C. Typically done as: 

i. Petition based 

ii. Non-Petition based

1. Business Visitors (B-1) 

iii. Hybrid Situations 

III. Four basic procedural paths to nonimmigrant status (not all require a visa): 

A. (1) noncitizen applies for a nonimmigrant visa at a US consulate outside the US 

i. authorizes travel to the US but doesn’t guarantee admission; determined at port of entry 

ii. Petition Based

B. (2) Visa Waiver Program – citizens of about 38 countries may be admitted without a visa as a business visitor or a tourist for up to 90 days (Typically, for 1st World Countries) 
C.  (3) noncitizen admitted into the U.S. and who is maintaining that status may change to a different nonimmigrant status under INA 248 
D. (4) Different rules for citizens of Canada and Mexico 

i. Canada – may be admitted as noncitizens w/out visa for up to 6 months 

ii. Mexico – may be admitted with a Border Crossing Card (allows a stay of up to 30 days within 25-75 miles of the border depending on the point-of-entry) 

IV. Intent: To be admitted as a non-immigrant, you have the burden to prove that you have a foreign residence with no intent to abandon. 

A. Dual intent allowed for H-1B (specialty occupations), L (intra-company transferees)

B. No dual intent for B (temp travel for business and pleasure), F (student)
V. B1 - for business (not for the purpose of being employed) e.g. attending conferences, negotiations, litigation, consulting, research

A. Requirements
i. maintain residence in foreign country they don’t intend to abandon
ii. intend to enter U.S. for time of limited duration
iii. admission solely to engage in legit activities relating to business
1. not allowed to use it to make money
a. exceptions - ministers, servants of USCs living abroad, yachtmen, certain athletes
B. Criteria
i. have cash in the bank 
ii. present realistic plans for contemplated visit
iii. establish with reasonable certainty that you will leave upon completion of temporary visit
iv. don’t express proposed period of stay in terms of the max allowed
v. sufficient ties to home country
vi. adequate support for dependents in home country
C. NAFTA - citizens from Canada or Mexico who meet requirements of §101(a)(15) will be admitted as business visitors under NAFTA
VI. B2 - for pleasure (need legit recreational purpose)
A. Need

i. legit recreational purpose

ii. cash

iii. intent to go home

B. examples

i. tourists

ii. social visits to friends/relatives

iii. health purposes

iv. conventions/social gatherings

v. plays/sporting events

vi. if coming to marry USC (but will depart)

vii. language students

viii. Dependents of US Armed Forces personnel; 

C. Note: Difficult to get B2 if they’re from a 3rd world country or they don’t that they have ties to their country. 

VII. F1 –Students - based on full-time attendance and continued progress towards educational goal

A. Criteria

i. Foreign residence with no intention of abandoning it

ii. Bona fide student qualified to pursue a full course of study

iii. Seeks to enter temporarily and solely for purpose of pursuing education

iv. Applicant will only study at school designated to them and approved by AG; school must meet certain criteria allowed by the SEVIS system. 

v. Will not attend public elementary school or publicly funded adult education program

B. PATRIOT Act - new strict requirements to maintain status or suffer potential lifelong consequences of violating immigration laws (a method of forcing students to maintain status. A program is used to track them to ensure they are meeting all requirements. [SEVIS System]) 

C. Note: Hybrid Visa b/c no petition is filed with the USCIS but the student does need to file a form that is certified by their school. 

VIII. Foreign exchange student (J-1 Visas) 

A. Criteria

i. Bona fide student/scholar/professor/ camp counselor/ summer student travel/ work program; 

ii. Entering U.S. to participate in program designated by DOS

iii. Participation includes teaching/studying/research/consulting/ receiving training; 

iv. Have sufficient funds and fluency in English

v. Maintains sufficient medical insurance for accident and illness for participant and J family members in a min. amount of $50K per accident or illness. 

B. Period of stay differs for different fields (see Act)

i. Post-secondary student, post-doctoral etc.

ii. But summer intern/ workers would only be allowed to stay for 4 months

C. Certain J holders are subject to two-year requirement that they return home upon completion of their training.
i. Waiver available depending on the situation. 
IX. H-1B - Experience in Specialty Occupation

A. Temporary employment for professional workers; processing complicated in recent years due to procedures to protect U.S. workers

B. Requires experience in specialty occupation:

i. One that requires theoretical and practice application of a body of highly specialized knowledge and;

ii. that in the US, requires at least a bachelor’s degree in the particular specialty or its equivalent. 

C. Time Period: 

i. May allow three years initially, three-year extension available (max 6 years) 

D. Criteria for Specialty Occupation:

i. Bachelor’s degree or higher required for minimum entry (must be a degree for a specialty field; Ex: Lawyers) 

ii. Degree requirement is common to industry

iii. Employer normally requires a degree or its equivalent for this position; and 

iv. Duties are specialized and complex that the knowledge required to perform the duties is usually associated with the attainment of a bachelor’s or higher. 

E. Requirements

i. Full state licensure

ii. Completion of U.S. bachelor’s degree in related field or specific specialty (or its foreign equivalent); or

iii. Education/training equivalent to such a degree

F. Labor Condition Application (LCA) required

i. Employer promises

1. It is paying (and will continue to pay) fair/prevailing wages, working conditions won’t adversely affects conditions of similar workers in the area, no strike or labor dispute at place of employment, it posted notice to union rep or if no representative, it has posted notice of filing in at least two conspicuous locations at the place of employment for a period of 10 business days. 

2. Filed with the Department of Labor 

3. The LCA must be certified by the Dept. of Labor before the H-1B petition may be filed. 

ii. Differences to Labor Certification (Work-based): Employer is making the attestations listed above. (not a determination of the labor market) 

G. Special Considerations 

i. 65,000 for normal H-1b and 20,000 cap exemption for U.S. Master Degree or higher per fiscal year. (doesn’t include for profit master programs) 

ii. Matter of Simieo Solutions, LLC, decision requiring amended petition due to change in work location. 

iii. Portability - Congress added provision that would allow H1-Bs to more easily change jobs after arrival

1. Pay a fee, file forms; number limited
X. Country Specific Visas (Carve-outs to H-1B) 
A. H-1B1

i. U.S.– Chile & Singapore through an Agreement 

ii. Like the special occupation in H-1B

iii. Granted in one-year increments 

iv. No USCIS petitioner required 

B. E-3

i. Only for Australian nationals coming to the U.S. to perform services in a specialty occupation 

ii. No USCIS Petition required

XI. H2A - Temporary or seasonal agricultural worker

A. Need labor certification that sufficient U.S. workers cannot be found and NI’s employment will not depress wages/working conditions of U.S. workers

B. Purpose was to fill positions in areas believed there was a need 

C. Agricultural guest works are controversial. Dangers include exploitation of guest worker through low wages, oppressive working conditions, and slavery. 

XII. H2B - Temporary Workers for industries with peak load

A. If capable unemployed persons cannot be found.
B. Admitted up to a year and can get an extension for up to three

C. Need labor certification

i. No USC/LPR workers are available for position;

ii. Wage rates/working conditions will not be adversely affected

iii. Distinguish temporary and part-time jobs

D. Form I-129

XIII. H3 Trainee - Training to benefit beneficiary in pursuing a career outside the U.S. 
A. Fields such as: 
i. Agriculture, Commerce, Communications. Finance, Gov’t, Transportation 

B. Meant to help the overall corporate group but specially a career outside the U.S. 

XIV. TN Visa– Professionals Under NAFTA

A. Only for Mexico and Canada for specific occupations.

B. Professional who is coming to do a specific job that requires a specific degree and they have to hold such a degree

C. This is a treaty type visa. Non-Petition/ Hybrid
D. Mexico needs a petition with consulate showing they have a job
XV. E1/E2 Treaty Traders and Investors

A. Primary work-based visa

B. Treaty-based

C. E1– Treaty trader

i. Treaty exists 

ii. Possesses same nationality as the treaty country

iii. Activities constitute as trade within the rules. 
iv. Needs to be a good amount of trade between both countries

v. Must show they will be here temporarily

D. E2

i. Treaty exists 

ii. Possesses same nationality as the treaty country

iii. Has invested, actively investing or planning to invest

iv. Applicant’s investment is substantial

v. Investments should create investment churn (will promote/ create a lot of jobs) & not just a marginal investment 
vi. Lawful source of funds

vii. Applicant intends to depart the U.S. when the visa terminates 

XVI. Intracompany Transferee (L-1 Visas) 

A. When a foreign business transfers an employee to a U.S. subsidiary.

B. L-1A Requires: 

i. 1-year prior employment w/firm w/in 3 years of appl’n

ii. Transferred as managerial, executive, or involves specialized knowledge (dual intent okay)

1. You have authority to hire and fire

2. Managing day to day 

3. Must manage other professional/ managers (not just reg workers) 

C. can transfer to LPR EB-1 category
D. Petitioner has office and has been doing business in U.S. for one year
E. Applicant wants to enter U.S. temporarily to perform executive type stuff in same company
F. L-1B– Specialized knowledge category
i. Gov’t placed a very strict standard for this category. Must show why this individual is special, even among those within your team or business. (Ex: a part of team that created a patent and is trying to transfer that knowledge to the U.S.) 
G. Note: Petition Bases

XVII. L-1 Blanket

A. For really large companies who had 10 L Petitions approved in the last 12 months; 

i. They get blanket approvals for all their companies that fall within their group

B. Non-petition; files directly with the consulate, not USCIS

XVIII. O-Visa – Athletes, Entertainers Etc. (no cap)
A. O1 - Extraordinary ability in sciences, arts, education, athletics

i. Extraordinary - a level of expertise indicating that the person is one of the small percentage who have risen to the very top of the field of endeavor; high standard for everyone but artists and entertainers
ii. Need an internationally recognized award or at least three of:
1. prize, membership in associations that require outstanding achievement, published material, judging others, original contributions of major significance, articles, distinguished employment, high salary
2. Just b/c you meet 3 reqs. Doesn’t automatically qualify you. 

B. O2 - key support staff with skills for supporting O1s

C. O3– Category is for dependents of aliens in the foregoing categories 

D. Note: Need a sponsor. Usually the agent. 

XIX. P- Visa – More appropriate for short trips or group artists
A. P1 - Professional and high-level amateur athletes, athletic teams, Entertainers

i. International recognition requires 
ii. Known in more than one country. 

B. P3 - Performing artists who are not internationally acclaimed but culturally unique

C. P-4– visas are for dependents. 

D. Note: Need a sponsor. Usually the agent. 

XX. R-1 Visa– Religious Workers (Petition-Based) 
A. Religious workers

B. Strictly for minister or a religious vocation that does not exceed 5 years. 

C. Must be for a religious purpose. (Ex: Choir director is fine, but not like an accountant)

D. Must be recognized as a religious organization. 

XXI. K1 Visa– Fiancé Visa 

A. K1- Fiancées of citizen petitioners to enter U.S. for 90 days to marry

i. Can take longer for processing since it entails submission and consideration of evidence
ii. requirements
1. previously met in person within two years of filing petition
2. bona fide intention to marry
3. legally able and willing to conclude valid marriage in U.S. within 90 days of fiancée’s arrival
B. K2 - Children of fiancées of citizens

i. minor, unmarried children
C. K3 - Spouses and children of citizens (LIFE Act)

i. Allows the spouses of USC and their children who are beneficiaries of pending or approved I-130 visa petitions to be admitted initially as nonimmigrants and adjust status once in the US; because the spouses of USC had to frequently wait as long as one year or more for INS approval of the initial petition and wait for the DOS to issue the immigrant visa. Congress wanted to speed up the entry of the spouse.  
ADMISSION 
I. General: Everyone who is seeking LPR status (ex: after being approved for family based, employment, diversity), you must seek admission. 

II. IF PRESENT OUTSIDE THE U.S.

A. Primary Inspection – § 235(a)
1. Once applied for an immigrant or nonimmigrant visa then to a US port of entry, but once there CBP officers must go through inspection and determine whether they are admissible.
2. Officers empowered to inspect individuals and their documents to see whether they are admissible or LPRs. 

3. Persons subject to Inspection: 
a. Persons present in the US who were not admitted;
b. Persons who arrive in the US even if they are not a designated port of entry;
c. Persons who are interdicted in international waters;
d. Stowaways (persons hidden in boats, compartments, planes, etc.)
e. All persons who are applicants for admission, readmission or transit
B. Secondary Inspection 
1. Occurs if there are any doubts for admission

2. NOTE: You are not in the country, so you don’t have any of the constitutional blankets afforded to you yet. 

3. If unable to demonstrate admissibility can be:

a. Ordered removed in expedited removal §235(b)(1)(A)
b. Paroled in the US for deferred inspection & further processing at a later date;
c. Placed in removal before an IJ

d. Allowed by inspection officer to withdraw app for admission and depart from U.S. 

C. Documents You Must Show:

1. LPR

a. Resident card OR
b. Re-entry permit (when you’re going to be gone for more than 6 months) OR
c. Returning resident visa (when you’ve been outside for more than 6 months & it was justified so this was granted) 

2. Nonimmigrant

a. Passport;
b. valid, unexpired nonimmigrant visa
3. Refugee or Asylee:

a. A refugee travel document 

D. EXPEDITED REMOVAL § 235(B)(1)(A)
1. If noncitizen is found inadmissible, an immigration officer “shall order the alien removed from the US without further hearing or review, unless the alien indicates an  intention to apply for asylum or expresses a fear for persecution” (Provides a credible fear interview) 

a. Leads to inadmissibility for 5 years

b. 20 years if second time or subsequent removal. 
2. Who is subject to ER?

a. Those who arrive at the border

b. AND those who entered without authorization and are apprehended within 14 days for arrival and within 100 miles of the Canadian or Mexican border or by sea. 

i. TRUMP- Tried to expand the entire US and within 2 years (litigation forced the admin. To withdraw this change)
E. WITHDRAWAL OF ENTRY § 235(a)(4)
1. Available at initial inspection, the deferred inspection and even during or near the  conclusion or removal hearing

2. Criteria for CBP Officers to give this option: 

a. Seriousness of immigration violation

i. Ex: Likely will let you go back if your passport is going to expires within 6 months. 

b. Previous findings of inadmissibility

c. Intent of person to violate law

d. Ability to overcome the ground of inadmissibility

e. Age or poor health

f. Other humanitarian or public interest considerations

g. Invalid due to unknown violation

h. If obvious fraud, won’t be given

F. PAROLE § 212(d)(5)
1. May be paroled into the US for “urgent humanitarian reasons or where a grant would  result in a “significant public benefit.”
III. IF PRESENT WITHIN THE U.S.

A. ADJUSTMENT OF STATUS § 245
1. Noncitizen to LPR without having to leave the country b/c they are here lawfully 
2. Requirements §245(a)
a. (1) Must be inspected/ admitted or paroled (See procedure above)

i. EWI, Stowaways, Visa Waiver Program cannot adjust. 

b. (2) Need to be lawfully in the U.S. (immediate relatives and battered spouse exceptions)
c. (3) A visa number must be immediately available at time of filing (look at visa bulletin. 

a. Must file I-485 (AOS), I-765 (employment),

d. (4) Must be eligible and admissible

i. Not eligible if you worked without authorization (unless immediate relative) 

3. 245(c) Limits to Adjustment 

e. 245(c)(2) -- unauthorized employment, unlawful immigration status, or failed to maintain continuously a lawful status since entry = ineligible to adjust (IR are exempted) 

f. 245(c)(7) – an alien seeking an employment-based visa who is “not in lawful nonimmigrant status” = ineligible to adjust

g. 245(c)(8) – employed while an unauthorized alien or otherwise violated the terms of a nonimmigrant visa is ineligible to adjust.

h. Employment-based preference exception, § 245(k), nevertheless may allow adjustment.

i. can adjust under § 245(a) if out of lawful status, or engaged in unlawful work, for less than 180 days.

3. Adjustment of Status for EWIs – §245(i) 
a. AOS of certain aliens physically present in the US, like those who EWI, and includes their beneficiaries (spouses and derivatives) if the applicant meets the following: 

i. Physically present in the U.S. before December 20, 2000

ii. Labor cert or fam petition filed by 4/30/01 & whether they were approvable at the time of filing. 
B. TEMPORARY PROTECTIVE STATUS (TPS)
1. The 9th circuit US court of appeals and the 6th circuit previously held that a grant of TPS itself constitutes “admission” for purposes of INA sec. 245(a) adjustment of status eligibility. Ramirez v. Brown.
2. BUT on June 2, 2021, the U.S. Supreme court issued a precedent decision in Sanchez v. Mayorkas holding that a noncitizen who last entered the U.S. unlawfully and thereafter obtained TPS was NOT admitted for purposes of Section 245(a) eligibility. 
3. Is there retroactive impact? Undecided at the current moment.
CITIZENSHIP & NATURALIZATION 

I. CITIZENSHIP
A. Methods of obtaining citizenship: 

1. By birth in the U.S.

2. By Acquisition at birth

a. When either parent is a U.S. citizen (applies to children born out of wedlock) 

b. **burden of proof if born outside of the country is on the applicant, BUT in Immigration Court, the burden of proof is on gov’t to establish alienage”**

3. By Derivation through the naturalization or U.S. birth of one parent – § 320 
a. A child born outside the U.S. can become a USC if one parent becomes naturalized or one parent is born in the U.S.
i. The law is not retroactive, so only children who were LPR’s and under 18 after February 27, 2001 will benefit. 
b. Child Citizenship ACT –A child of a U.S. will automatically become USC if they satisfy the following requirement before 18 yrs:

i. One parent is a citizen by birth of naturalization
ii. The child is an LPR
iii. The child is residing in the US in the legal and physical  custody of the citizen parent
II. NATURALIZATION
A. Requirements

1. Must be an LPR

2. Residence & Presence 

a. Must reside in the U.S. continuously for 5 years before application 

b. Must physically be present for at least half that period

c. & Must reside continuously in the U.S. from the filing of the application to the grant of the naturalization. 

d. Exception: **If you had been living in a marital union with a USC then it’s shortened to 3 years.

3. Good Moral Character (§316(a)(3) LOOK at §101(f))

a. Must demonstrate GMC during the 3/5 year period

i. Look for
· Age– Must be 18 yrs or older to apply. 
· English speaking §312(b)
a. May take exam in your native language (50/20 or 55/15 rule)
b. >50 and living in the US for 20 years (LPR) OR
c. >55 and living in the US for 15 years (LPR)
4. Knowledge of civics
a. Questions re U.S. History 

b. AG may reconsider if >65 with 20 years as an LPR (shorter test & in their own language) 
5. Could waive the English language and history/ gov’t requirements if physically or developmentally disabled with filing the N-648 form. 
a. Certification form a Dr. and age isn’t a qualification. 

b. But no matter the condition, they MUST be able to do the Oath of Allegiance 

B. Naturalization by Military Service

1. If you served honorably at least 1 yr during a period of peacetime, you may be eligible for naturalization. 

2. To established eligibility: 

a. 1 honorable year of service during peacetime 

b. Have submitted a completed N-426 Request for Certification of Military or Naval service at the time of filing the N-400 to demonstrate honorable service; 

c. Meet the naturalization Requirements (see above) 

3. During times of Hostility 

a. Allows Veterans apply for naturalization if they honorably served for certain periods in time of hostility 

b. Applicant must read/ write English

c. Know Civic history of the U.S.

d. GMC for one year prior to filing application 

e. Exempted from physical presence requirement 

f. No LPR required 

INADMISSIBILITY – INA § 212(a)
I. When someone is eligible for admission, they get a visa (immigrant or non-immigrant) but still might be denied at the border (during inspection) due to inadmissibility. 

II. When do grounds of inadmissibility apply?
A. When seeking admission

1. 101(a)(13)(C): “seeking admission” – an LPR will be deemed to be seeking admission when they

a. (1) Relinquish LPR status, 

b. (2) Have been absent for a continuous period of 180 days, 

c. (3) Have engaged in illegal activity after having departed the US, 

d. (4) Have departed from the US while under legal process of removal, 

e. (5) Have been convicted of 212(a)(2) offense unless granted 212(h) waiver

f. (6) Attempting to enter without inspection

2. When changing non-immigrant status

3. When apply to adjust status to LPR

II. ANALYSIS 
A.  (1) Does an inadmissibility ground apply? 
i. if not, admit. 

ii. If yes (see below) 

B. (2) Does an exception/ exemption apply?

i. if yes, admit 

ii. if not (see below) 

C. (3) Are the criteria for a waiver met?

i. If not, exclude

ii. If yes (see below) 

D. (4) Will immigration official exercise discretion to apply the waiver? 

i. If not, exclude

ii. If yes, admit

III. Grounds of Inadmissibility:
A. CRIMINAL GROUNDS  212(a)(2) 
1. CONVICTIONS FOR CIMT 212(a)(2)(A)(i)(I)
a. “Conviction”: 101(a)(48)(A) (decided guilty + punishment)

i. For inadmissibility( need conviction OR admitting (removal req conviction)
b. Crimes of Moral Turpitude (CIMT)-

i. Intent to defraud or intent to steal with intent to permanently deprive,
ii. Intent to cause or threaten great bodily harm,
iii. Malice is an element, or
iv. Some sex offenses where “lewd intent” is an element
c. EXCEPTION: Not admissible if:

i. Committed while under 18 AND Happened 5 years before application 

ii. OR crime was a misdemeanor – Did not exceed imprisonment for 1 year and sentence did not exceed 6 months (misdemeanors)

d. WAIVER: 

i. 212(h) waives several criminal grounds, including CIMT
2. CONVICTIONS OF CONTROLLED SUBSTANCE VIOLATION 212(a)(2)(A)(II)
a. Violate or conspire or attempt to violate any law or regulation relating to a controlled substance

b. WAIVER:

i. § 212(h) for cases involving a single conviction for simple possession of 30 grams or less of marijuana. 

3. MULTIPLE CONVICTIONS 212(a)(2)(B)
a. Inadmissible if 2 or more convictions and the aggregate to confinement actually imposed was 5 or more years

b. 2 or more offenses, regardless of what they were or if they under a single scheme. 

c. WAIVER:

i. 212(h) waives several criminal grounds

4.  CONTROLLED SUBSTANCE TRAFFICKERS 212(a)(2)(C) 

a. Inadmissible if AG knows or has reason to believe that has been involved in the illicit trafficking of controlled substances.

i. Conviction not necessary. Officers only need a belief.  

b. NO WAIVERS
5. PROSTITUTION & COMMERCIALIZED VICE  212(a)(2)(D) 

a. Makes them inadmissible if they’ve engaged in these acts. 

b. WAIVER: 

i. § 212(h) waives section 

6. FOREIGN GOV’T OFFICIALS WHO HAVE ENGAGED IN PARTICULARLY SEVERE VIOLATIONS OF RELIGIOUS FREEDOMS §212(a)(2)G)
a. Acts during last year while serving as a foreign government official particularly severe violations of religious freedom are inadmissible as well as spouse and children. 

7. HUMAN TRAFFICKING 212(a)(2)(H)  

a. If DHS or consular knows are has reason to believe that you aided, abetted, assisted, or conspired with a trafficker.

b. Makes the traffickers beneficiaries (spouse/ son/ daughter) inadmissible as well if within the past 5 years they received any financial or other benefits from illicit activity of that trafficker. (but doesn’t apply if son/ daughter was a child at the time they received the benefit) 

B. DOCUMENTATION REQUIREMENT
1. DOCUMENTATION REQUIREMENT--212(a)(7) 
a. Immigrants (A) and nonimmigrants (B) who don’t have the proper documentation to be here is inadmissible. 
i. 212(a)(7)(A)– Inadmissible LPRs who do not have required docs for admission at port of entry
(a) EXCEPTION
(i) § 211(b): Authorized LPRs returning from a  temp visit abroad and didn't have docs.

(ii) § 207: Refugees exempt from the documentary requirements for immigrants 
(iii) 212(k) waiver – under the AG’s discretion if they believe that even after due diligence, you didn’t know or could have known of your inadmissibility. 
ii. 212(a)(7)(B) – Nonimmigrant must have a passport valid at least 6 months beyond the  date his or her intended stay or who doesn’t have a valid nonimmigrant visa or border crossing identification. 
(a) EXCEPTION

(i) Visa waiver program– when certain countries are allowed to enter the U.S. for 90 days or less without a visa. – Must seek entry as a tourist 101(a)(15)(B)
2. LABOR CERTIFICATION 212(a)(5) 

a. Noncitizens seeking admission or adjustment of status in the employment-based preferences categories needs a labor certification. 
b. EXCEPTION:

i. § 212(a)(5)(A)(iii) Professional athletes certifications remain valid even if they change teams as long as it’s within the same sport from when they first received their certification. 
C. ILLEGAL ENTRANTS & IMMIGRATION VIOLATORS
1. ENTRANTS WITHOUT INSPECTION (EWI) 212(a)(6)(A)(i) 
a. Noncitizen present in the US without being admitted or paroled
i. Even if you have a visa and you entered without inspection, you are inadmissible
b. EXEMPTION: VAWA Self-Petitioner.  
i. Battered spouses & children who were subjected to extreme cruelty by a spouse, or parent, or a member of their household and establish that their unlawful entry had a substantial connection to their battery/ cruelty. 
2. FAILURE TO ATTEND REMOVAL PROCEEDINGS 212(a)(6)(B)
a. Applicant who without reasonable causes fails or refuses to attend removal proceedings and seeks admission within 5 years from their departure/ removal is inadmissible.  
3. MISREPRESENTATION 212(a)(6)(C)(i) 
a. Any alien who by fraud or willfully misrepresenting a material fact, seeks to procure (or has sought to procure or procured) a visa, other documentation, or admission into the US or other benefit. 

i. Requires an affirmative misrepresentation that is knowing and intentional (statements and/or documents)
ii. Must be a misrepresentation on a US gov official 
· border patrol; consular officer; etc. 
b. WAIVER: 212(i): Waiver to applicant if they establish that by refusal of admission, extreme hardship will result to a USC/LPR qualifying spouse or parent.   

4. FALSE CLAIM TO U.S. CITIZENSHIP 212(a)(6)(C)(ii)
a. Inadmissible for falsely claiming USC.

b. NO WAIVER

c. EXCEPTION: 

i. Those who fit the Child Citizenship Act of 2000 (doesn’t happen often)

·  If natural or adoptive parents were or are USC’s and permanently resided in the U.S. prior to age 16 & reasonably believed at the time the false claim was made that they were a citizen. 

5. SMUGGLING 212(a)(6)(E)(i) 
a. If you knowingly encourage, induce, assist, abets or aids any other noncitizen to enter illegally. 

b. WAIVER 212(d)(11)
i. Family unity waiver available to: 
· Returning LPRs who left voluntarily and were not deported & smuggled a spouse/parent/child. 
· AND noncitizens seeking admission or AOS as an immediate relative or immigrant under family preferences. 
6. DOCUMENT FRAUD 212(a)(6)(f) 
a. Inadmissible if they are subject of final order for violation of the document fraud under 274C of the act (Requires conviction of big fraud in court) 

b. WAIVER

i. 212(d)(12) waiver – available for returning legal permanent residents (not intending immigrants)
ii. Doesn’t mean you’ll get it; has to be a really compelling case. 
7. STUDENT VISA VIOLATIONS 212(a)(6)(G)
a. If the applicant violates a term or condition of F-1 Status. Excludable until they are outside of the U.S. for a continuous of 5 years. 
i. This section applies to violators who obtain their F-1 status or extension after November 29, 1996.

b. NO WAIVER 
8. STOWAWAYS 212(a)(6)(D)

a. Any noncitizen who is a stowaway is inadmissible. 

b. NO WAIVER AVAILABLE

D. NONCITIZENS PREVIOUSLY REMOVED & UNLAWFULLY PRESENT
1. PREVIOUSLY REMOVED 212(a)(9)(A)  
a. Expedited Removals 219(a)(9)(A)(i) 
i. 5-year bar if removal via expedited removal or proceedings initiated upon arrival (no admission). Any subsequent removal is a 20-yr. bar.  
ii. WAIVER– “212 Waiver” and requires AG’s approval/ consent. 

b. Removal Proceeding 219(a)(9)(a)(ii)
i. 10-year bar if removed after admission, i.e. deported; removal after hearing before IJ 
ii. WAIVER – “I-212 Waiver” Requires AG’s consent & you must have actually stayed outside. 
2. UNLAWFUL PRESENCE 212(a)(9)(B) 
a. Present in U.S. after the expiration of the period of stay authorized by AG or present in U.S. without being admitted or paroled (April 1, 1997) and voluntarily departs. 
i. 212(a)(9)(B)(i)(I) – 3-year bar if 180-364 day period of unlawful presence & voluntarily departs. 
ii. 212(a)(9)(B)(i)(II)- 10-year bar if 365+ day period of unlawful presence & voluntarily departs. 
b. EXCEPTIONS: 
i. Minors (under the age of 18)
ii. Asylees with bona fide application for asylum
iii. Beneficiaries of family unity (exists but outdated)  
iv. Battered women and children
c. WAIVER 212(a)(9)(B)(v) 
i. Extreme hardship to USC/LPR spouse/parent/child
ii. Waiver is filed on I-601 & requires a finding by counselor office then filed with the USCIS office. (sometimes can file in the U.S. or sometimes it needs to be filed in your native country) 

3. UNLAWFULLY PRESENT AFTER PREVIOUS IMMIGRATION VIOLATIONS – § 212(a)(9)(C) 
a. PERMANENTLY inadmissible for 10 Years if: 
i. Unlawful presence of 1-year (aggregate) OR 
ii. prior removal order and new EWI/ Attempt to EWI
b. EXCEPTION:

i. If AG consents (after mandatory 10 years) & allows admission; 

E. NATIONAL SECURITY GROUNDS:  212(a)(3)(A) 
1. ESPIONAGE OR SABOTAGE – § 212(a)(3)(A)(i)
a. Inadmissible if Secretary Homeland Secretary/ consular officers knows or has reason to believe they are coming to the U.S. to engage in espionage or sabotage or violate other laws that prohibits the export of goods, technology or sensitive information.
b. Or coming to the U.S. to engage in any other unlawful activity or any activity “a purpose of which is the opposition to, or the control or overthrow of the government of the US by force, violence, or other unlawful means
c. ***Only need reasonable grounds to believe.
2. TERRORISTS – § 212(a)(3)(B)
a. Person inadmissible:
i. Engaged in terrorist activity;
ii. If Secretary Homeland Secretary/ consular officers knows or has reasonable ground to believe is engaged in or likely to engage in terrorist activity;
iii. Incited terrorist activity under circumstances indicating the intention to cause death or serious bodily injury; 
iv. A rep of an organization who publicly endorsed a terrorist activity; 

v. Used their position of prominence to endorse or espouse terrorist activity
vi. Rep or current member of terrorist org;
vii. Spouse or child of anyone who has engaged in terrorist activity in last 5 years
b. EXCEPTION:
· BEFORE applies to spouse/children but it has not changed.
· Don’t need to know it for the exam. 

c. Terrorist activity = 212(a)(3)(B)(iii) 
i. What qualifies? 
· hijack/sabotage a conveyance (aircraft, vessel, or vehicle) 
· kidnap/hostage-taking and threatening to kill, injure, or continue to detain, another individual in order to compel a third person to do or abstain from doing any at as explicit or implicit condition for the release of the individual seized or detained;
· violent attack upon internationally protected person or his or her liberty;
· use bio/chem agent, nuclear weapon/ device, use any other weapon or dangerous device w/intent to endanger safety of 1+ persons or cause substantial property damage
· A threat, attempt, or conspiracy to do any of the above. 
ii. “Engaged in terrorist activity”– Is defined broadly. 

· Includes any nonimmigrant who is “from” a country the Secretary of State has designated as a “state sponsor” of terrorism and renders them inadmissible.  

d. Real ID Act– Signed into law May 11, 2005– expanded the terrorism related ground: 
i. Broadens the INA’s definitions of terrorist organizations and engage in terrorist activity;

· Covers virtually any use of a weapon or threat to use it against a person or property.
·  Would qualify things we normally don’t think of as terrorist activity under it (e.g. knife fight)
ii. Expands on endorsement of or support for terror-related activity, “terrorist organizations” or members of a terrorist organization; 

· Terrorist Organization: A group of 2+ people, whether organized or not, which engages in, or has a subgroup which engages in terrorist activity.

· Covers all forms of support for an terrorist organization, even if the person prove that their activities did not further any terrorist activity whatsoever. 
iii. Established receipt of military- type training as a new ground of inadmissibility; 
iv. Be the spouse or minor child of an individual meeting the above criteria (with some temporal limitations), even if the spouse or child had no knowledge of the association or activity. 
3. WAIVER: 

a. § 104 – Secretary of State & Secretary of Homeland Security have the soul discretionary authority to waive the terrorist related grounds of inadmissibility.

4. Special Registration (NSEERS) 

a. Created through § 110 if IIRAIRA; §141 of U.S.A. Patriot Act 

i. Special system of tracking and monitoring certain immigrants who are admitted to the U.S. for the purposes of National Security. 

ii. First started to use it for nationals who came from: Iran, Iraq, Libya, Sudan, Syria. & required nonimmigrants to report to USCIS & it became problematic. (people kept getting arrested) 
F. PUBLIC CHARGE – 212(a)(4) 
1. Can keep them out if likely to become a charge at any time. 
2. Factors considered: 
a. age; 
b. health; 
c. family status; 
d. assets, 
e. resources, 
f. financial status; 
g. education 
h. skill 
3. Requires:
a. Affidavit of support 212(a)(4)(B)(ii); 213A(a)
i. For persons seeking admission or AOS after 12/19/97

b. Basic requirement: sponsor must provide the ability to support the noncitizen at 125% of federal poverty line for entire household (sponsor + noncitizen) 
i. Can have co-sponsors if one single person can’t meet requirements 
ii. Enforceable/ legally binding until non-citizen naturalizes or 10 years (whichever first) 
iii. Consular processing requires that it be done by a family member. 

c. Must get an affidavit of support if you are a family-based LPR  
d. Employer-based and nonimmigrants do not have to get an affidavit of support
4. Note: New Public Charge Proposed Rule– Established that someone would likely become a public charge if they were dependent on certain gov’t funded programs. Has been revoked under the Biden Administration.  
a. Also, required noncitizens to have health insurance otherwise they would be a burden to the U.S. (also revoked by Biden Admin) 

G. PUBLIC HEALTH GROUNDS: 212(a)(1) 
1. Communicable disease of public significance; 
a. Must consider
i. Danger to the public health of the U.S.
ii. Possibility of the spread is minimal
iii. There will be no cost incurred by any level of gov’t
b. WAIVER 212(g)
i. it covers spouse or unmarried son/daughter of USC or LPR, or parent of USC or LPR or VAWA self-petitioner
2. Lack of vaccinations; 
a. Exceptions:
i. < 10 y/o adopted kids from foreign lands; have 30 days after admission to get their shots and send in documentation proving you did 
ii. WAIVER: 212(g) 

· if you prove vaccine would be unhealthy, or have religious/moral convictions that prevent it
3. Physical/mental disorder and threat; 
a. Waiver 212(g): at the government’s discretion
4. Drug addict/abuser 
5. Have to go to an approved doctor to get a physical before being admitted 
a. have to show prove of your health 
b. hard to prove drug addiction or abuse unless it’s flagged in medical records 
H. MISCELLANEOUS PROVISIONS § 212(a)(10)
1. Those who are inadmissible under this ground
a. Practicing polygamists

b. Guardian required to accompany helpless alien

c. An international child abductor

d. An alien known to have assisted an international abductor

e. A person who provides material support or safe haven to international  child abductor;

f. Relatives of an international child abductor;

g. Former U.S. citizens who renounce their citizenship to avoid paying   taxes to the U.S.

h. Unlawful voters

i. EXCEPTION: If they meet the following– 

· If each natural parent of the alien is or was a citizen;

· The alien permanently resided in the US prior to attaining the age of 16, and 

· The alien reasonably believed at the time of such violation that she or she was citizen, the alien shall not be considered to be inadmissible.
DEPORTABILITY 

I. Deportation = removal of someone from the country
a. Who can be deported?
1. Someone who is inadmissible
2. Violator of visa terms
3. If non-citizen fails to register or provide notice of change of address to CIS
4. Fraud
5. Crimes
b. Deportability grounds different from inadmissibility grounds
c. Burden is on the government to prove that the non-citizen is deportable (in inadmissibility burden on person)
II. Why do we allow deportation? 

a. To act as a deterrence against individuals to prevent people from coming unlawfully. 

b. To serve as check on the admission process; to remove people who shouldn’t have been here in the first place. 

c. To create an international image as to how as a country we stand morally, criminally, ethically, and etc. 

III. Checklist:

a. (1) Does a deportability ground apply to the noncitizen?
b. (2) If so is there an applicable statutory ground for relief from removal?
c. (3) Is there a constitutional challenge to the deportability ground or lack of relief?
IV. IMMIGRATION CONTROL 237(a)(1) 
a. (1) Inadmissible at time of entry or adjustment or later violated their immigration status: 237(a)(1)(A) 
1. Incorporates all grounds of inadmissibility including the most common:
a. 212(a)(2)(criminal grounds);
b. (6)(C)(misrepresentation, and 
c. (7)(documentations requirement)
b. (2) Noncitizen present in US in violation of this act or any other law: 237(a)(1)(B) 
1. For anyone that violates the INA or any law in the US, including overstaying, or EWI
c. (3) Failure to maintain/comply with nonimmigrant status 237(a)(1)(C) [divided into to parts]
1. i. Nonimmigrant status violation

a. Ex: example B-2 overstaying their time given or a student failing to maintain their course of study. 

2. ii. Violators of conditions of entry

a. Ex: not complying with HHS requirements such as taking classes or failing to take the required vaccinations after entry. 

d. (4) Termination of Conditional Residence 237(a)(1)(D)
1. Applies to §216(A) spouse and children & Applies to §216(A) relating to investors and their spouses/ children who are conditional residents who have had their status terminated/ did not comply with it. 
a. WAIVER: 216(c)(4) 
e. (5) Alien smuggling 237(a)(1)(E) 
1. Any noncitizen who prior to the date of entry, at the time entry or within 5 years of the date of any entry knowingly has encouraged, induced, assisted, abetted or aided any other noncitizen to enter or try to enter the US in violation of law is deportable
2. WAIVER: 
a. AG in his discretion for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest, if the person smuggled a person who was the noncitizens spouse, parent, son, or daughter at the time of the offense
f. (6) Document/Marriage fraud 237(a)(1)(G) 
1. Procured a visa or other documentation by fraud if:
a. The termination or annulment of a marriage where the marriage was entered into less than two years prior to the entry and terminated within two years after entry, unless the alien can establish that the marriage was not entered into for purposes of evading the immigration laws.
b. The failure of the alien to fulfill his/her marital agreement. (not living together) 
2. WAIVER: Fraud Waiver 237(a)(1)(H); available to those inadmissible at time of entry b/c of document or marriage fraud. Meant to protect separation of family. 
a. Only if they have certain USC or LPR relatives AND were in possession of an immigrant visa (aka LPRs) AND are admissible but for the fraud. 
3. Need to show hardship to USC/LPR relative, but the waiver = discretionary. 
4. Also, waiver for VAWA self-petitioner. 
V.  CRIMINAL GROUNDS: INA 237(a)(2) – 
a. Conviction ( 101(a)(48)(A) 
1. 237(a)(2) for criminal grounds of removability require CONVICTIONS; not enough to admit a crime. 

2. Matter of Ozkok – Old Rule to Convictions 

a. Provided most of the requirements listed above but in addition to be found guilty, the case also included: “A judgment or adjudication of guilt may be entered if the person violates the terms of his probation of fails to comply with the requirements of the court's order, without availability of further proceedings regarding the persons guilt or innocence of the original charge.” 

b. [NO LONGER EXISTS] Now under IIRAIRA
3. Conviction requires: 101(a)(48)(A)
a. (1) Court-ordered judgment of guilty; or guilty or nolo contender plea; or has admitted sufficient facts to warrant a finding of guilt; AND 

b. (2) Infliction of punishment, penalty or restraint 

i. Probation, classes, etc. include as punishment

ii. Suspended sentence counts (even if you don’t actually serve time) 

c. Expungements generally DON’T erase convictions for immigration purposes 

d. Pardons also don’t always work for immigration purposes 

i. E.g. pardon for a drug crime does not work; pardon for murder does work 
4. Matter of Acosta– Finality of Convictions
a. A conviction does not attain a sufficient degree of finality for immigration purposes until the right to direct appellate review on the merits of the conviction has been exhausted or waived.
i. A presumption arises that the convictions is final for immigration purposes, which the respondent can rebut with evidence that an appeal has been filed within the prescribed deadline (that conviction is not final)

ii. Appeals (direct appeals and collateral attacks) that do not relate to the underlying merits of a conviction will not be given effect to eliminate the finality of the conviction. 
5. Juvenile Convictions 

a. An adjudication of a criminal offense in juvenile court does not constitute a criminal “conviction” for immigration purposes and will trigger no adverse immigration consequences. However, the IJ always possesses the discretion to grant the relief requested. 
i. Matter of Devison– The BIA found that a NY youthful offender adjudication procedures in NY Law are similar in nature to the federal Juvenile Delinquency Act, and therefore not a conviction under the new definition of conviction. 
b. (1) CIMT –237(a)(2)(A)(i),(ii) 
1. What is CIMT? (not defined by the INA)
a. Intent to defraud or intent to steal with intent to permanently deprive,

b. Intent to cause or threaten great bodily harm,

c. Malice is an element, or

d. Some sex offenses where “lewd intent” is an element

e. Inherently base, vile, or depraved, and contrary to the accepted rules of morality

2. How do we determine whether it’s a CIMT? –
a. Categorial Approach

i. Use this if the statute isn’t overly broad. (Use for CIMTs & Aggr. Felonies)
ii. If it is, see below. 

b. Modified Categorial Approach 
3.  Categorical Approach
a. 3 step analysis to see if it is a CIMT or Aggravated felony
i. (1) Identify the federal standard which causes immigration consequences (the generic definition of the offense they actually violated)

ii. (2) Evaluate the statue of conviction to determine the full range of conduct punished by the statue 
· Identify the minimal conduct that constitutes a violation. Does this conduct constitute CIMT? 
iii. (3) Compare the minimal conduct that would be a violation to the generic definition of CIMT. 
· Is there a “realistic probability” of its application to conduct that falls beyond the scope of the generic federal offense. 

· Is the statute giving several different actions on how it can be violated? (probably overly broad if it includes conduct that is CIMT & non CIMT/ can be divisible so move to modified) 

iv. Note: We look at what the statute says, not the noncitizen’s actual conduct or facts. 

b.  Catrojon-Garcia v. Holder – Categorical Approach doesn’t work w/ Overly broad statutes
i. Facts: Castrijon is a native and citizen of Mx. He EWI in 1989 and made 2 short trips to Mexico in 1988 and 2003. C was attempting to cancel his removal, which was being done as a result of being present in the U.S. without being admitted or paroled. In his application to cancel, he disclosed a prior conviction of attempted kidnapping (CPC §§664) where he received a suspended sentence of 300 days in jail and 36 months of probation. This incident had occurred when he was with his friends and that he did not know the victim. BIA found that the CPC crime of Kidnapping was a categorial crime of moral turpitude. C appealed the decision.
ii. Holding: It does not qualify as a CIMT under the Categorial approach b/c: It is applied overly broad in CA. The decision mentioned two cases where kidnapping was applied 1) when college students in protest at a college against football coach marched to the President’s office and forcibly made administrators to march with them. 2) When ∆ intercepted his 18-year-old nieces move to her bf’s house by helping her dad (his brother) to take her to his home. 
· It does not require the intention of harming anyone 
· It does not require the result of actual harm 
· It does not involve a protected class of victim 
iii. Main Take away: If the statue is being used to overbroadly where people were getting convicted under that statute for non-evil conduct, the categorical approach can’t be used. 
c. Olivias-Motta v. Holder – Outside evidence cannot be used for the CA
i. Facts: Olivas-Motta was brought to the U.S. when he was 10 days old. At the time of the present hearing, he was an LPR and married. He was being charged with removal for being convicted of or more CIMT (unlawful possession of MJ & Endangerment) O admitted to one CIMT, which occurred in 2003 being of facilitation of unlawful possession of marijuana under Arizona law but argued against endangerment being a CIMT. 
· He signed a plea deal, pleading guilty of “endangerment” under Arizona Law. The plea deal did not contain any information regarding his conduct, so AG used information from the police reports, charging documents, and written plea agreement, which established his conviction to be a CIMT. IJ determined it was a CIMT and denied deportability 
ii. Rule: Evidence outside the record of conviction could not be used to determine whether an alien had been “convicted” of a CIMT. 

iii. Holding/ Reasoning: No, a court cannot include a 3rd step by looking at evidence outside the record of conviction (like police reports). They must limit their review to either the categorial approach or the modified categorial approach. 

4. Modified Categorical Approach 

a. Can use the statute & documents within the record of conviction to see whether the conviction in the particular case involved moral turpitude:
i. The indictment, the judgment, jury instruction, a signed guilty peal, or plea transcript
b. Crime can be divisible: 

i. When statute sets out a list of dif. Ways the crime could be committed, some may meet the fed standard or not. Divisible offenses use the disjunctive, “or.” 
ii. Sometimes docs won’t say exactly what happened to have to  point out it is divisible.
5. You are removable for CIMT if: 

a. 1 CIMT committed within 5 years of admission (or 10 years if he adjusted under the S visa) AND a sentence of that crime MAY be 1 year or more
b. 2+ CIMT any time after admission regardless of sentence

i. 2+ cannot arise out of a “single scheme” 

c. Note: Although alien has burden of proof to show that he is admissible, Government has burden of proof to show alien is deportable.
6. Aggravated Felonies – 237(a)(2)(A)(iii) – (Definition –101(a)(43)) 
a. Sentence doesn’t matter for:
i. Murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after AgFel deportation, and others
b. Needs 1 year or more imprisonment for: 
i. (F) Crime of violence, (G) theft/burglary, doc fraud, counterfeiting, forgery, bribery, and others
c. NO relief for agg. felonies (no asylum/ cancellation of removal or VD) barred for life 

i. Moncrieffe v. Holder – Drug Trafficking arg failed 
· Facts: Jamaican citizen who came into the states at the age of 3. He got caught with marijuana that was about for 2-3 cigarettes. He pleads guilty and got a suspended sentence, just a 5-year probation. The gov’t argued it was an aggravated felony, using INA 101(a)(43)(B)– Illicit trafficking in a controlled susbtance. The Immigration Judge held that it was an aggravated felony and ordered Plaintiff removed. BIA affirmed. 5th circuit denied review. Appeals to the SC.  
· Holding/ Reasoning: The court held that this small amount of marijuana wasn’t an agg felony. They approached it by first using the categorial approach. The generic statute used was the Controlled Substances Act and compared it to the Georgia Criminal Statute. The court did find a difference between the statute b/c CSA included a division for remuneration (getting paid) and one without (Felony vs. Misdemeanor) & the Georgia statute includes remuneration “selling” and “free giving of joints” all in the same statute. However, he wasn’t free from deportation, just free from mandatory deportation. He was still deportable under the controlled substances ground but now has the option of filing a cancellation of deportation or requesting asylum. 
d. Crime of Violence – 101(a)(43)(F)
i. Offense that has element of use, attempted use, or threatened use of physical force against person or property of another. 
ii. Will probably be detained during the proceeding. 
iii. Category under aggravated felony 
iv. Sessions v. Dimaya – Void for vagueness doctrine not applicable
· Facts: Dimaya (∆) was a native of the Philippines and a lawful resident of the United States. Following Dimaya’s second conviction for first-degree burglary, the government (plaintiff) initiated a removal proceeding against Dimaya. Both an IJ and an appeals board held that first-degree burglary was a crime of violence under 101(A)(43)(F).  However, while Dimaya’s appeal was pending, the Supreme Court held in Johnson v. United States, 135 S. Ct. 2551(2015), that the definition of “violent felony” in another federal law was unconstitutionally vague. The relevant section of that law was worded similarly to the law being applied to Dimaya. Relying on Johnson, the court of appeals ruled that § 16(b) was also unconstitutionally vague. The appeals court thus ruled in Dimaya’s favor. The government appealed, arguing that because this was not a criminal case, the void-for-vagueness doctrine should not be applied as rigorously as it was in Johnson. 
· Rule: The void-for-vagueness doctrine prohibits laws that require courts to identify the type of conduct the ordinary case of a crime involves and to judge whether that abstraction presents an unspecified degree of risk
· Holding/ Reasoning: Removal proceedings are often hinged on prior convictions; thus, such proceedings are intimately related to the criminal process. The government cannot rely on a more permissive form of the void-for-vagueness doctrine in this case. If we’re going to remove people and deprive them from everything they’re losing in the U.S., they should at least be aware of the conviction definition that is being used against them. 

· Main Takeaway: If the gov’t tries to use a crime of violence ground for deportability, use a void-for vagueness doctrine as a defense. 

7. High Speed Flight– Any noncitizen who is convicted of a crime relating to high speed flight from an immigration checkpoint is deportable. 

c.  (2) Controlled Substances – 237(a)(2)(B) 

1. Any time after admission convicted of (or conspiracy or attempt to violate) ANY law or regulation of a state, U.S. or foreign country relating to a controlled substance
a. Different than trafficking which is aggravated felony

2. EXCEPTION 
a. A single offense for possession of 30 grams or less of marijuana for personal use

3. Programs that target criminal aliens 
a. Criminal Alien Program (CAP) – removal proceedings while noncitizen is incarcerated on criminal charges; Purpose of it is efficiency. 
1. Secure Communities (S-Comm) – screens for removable noncitizens as they are booked into jails; LAPD opposes this.  

2. 287(g) – state and local law enforcement officers perform certain immigration enforcement actions. 

3. National Fugitive Operations Program – targets at-large criminals.

d. (3) Certain Firearms Offenses § 237(a)(2)(C)
1. Any noncitizen who at any time after admission is convicted under any law purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying, or of attempting or conspiring to purchase, sell, offer for sale, exchange, use, own possess, or carry, any weapon, part, or accessory which is a firearm or destructive device is deportable
e. (4) Miscellaneous Crimes § 237(a)(2)(D) 
1. Any alien who at any time has been convicted of, or has been so convicted of conspiracy or attempted to violate:
a. Any offense relating to espionage, sabotage, treason or sedition, for which the term of imprisonment of 5 years or more may be imposed.
b. Selective service laws
c. Importation of aliens for immoral purposes
d. Travel restrictions during war or national emergency
e. A violation, attempt, or conspiracy to violate Foreign Agents Registration Act
f. Document fraud
f. (5) Domestic Violence, Stalking and PO Violations– § 237(a)(2)(E)
1. A conviction at any time after admission for domestic violence, stalking, child abuse, child neglect, or child abandonment is deportable. The effective date of this provision applies to convictions occurring after Sept. 30, 1996
a. Any convictions before this date may not be applicable to this ground but can be applicable to a different ground. 

2. WAIVER: §237(a)(7)
a. AG may grant a waiver to a person who…
i. Has been battered or subjected to extreme cruelty and who is not and was not the primary perpetrator of violence in the relationship upon a determination that:
· the respondent was acting in self-defense, 
· the respondent violated a protective order intended to protect her/him. 
· OR arrested, convicted, pled guilty to committing crime that:
· did not result in serious bodily injury and 
· where the connection between the crime and aliens having been battered or subjected to extreme cruelty. 
II. FAILURE TO REGISTER; FRAUD – 237(a)(3)(C)
a. (A) failure to notify of change of address
i. Unless noncitizen can prove that such failure was reasonably excusable or was not willful.

b. (B) failure to register, or falsification of documents.  

i. Violation of, or an attempt or a conspiracy to violate relating to fraud and misuse of visas, permits, and other entry documents. 

1. includes Alien Registration Act, Foreign Agents Registration Act,

c. (D) False Claim to U.S. Citizenship – 237(a)(3)(D)
i. Any noncitizen who falsely represents or has falsely represented himself to be a citizen of the US for any purpose or benefit under this Act or Federal or state law is deportable. Representations must have been made on or after Sept. 30, 1996. 

ii. EXCEPTION: 

1. Both parents were or are USCs, a person permanently resided in the U.S. prior to age 16, person reasonably believed at the time of making such representations that he or she was a USC. 
III. (4) TERRORISM/NATIONAL SECURITY – 237(a)(4) 
a. (A) – engaged, is engaged, or at any time after admission engages in:

i. Espionage or sabotage or laws prohibiting export of goods, technology or sensitive information from the U.S.;

ii. Other criminal activity that endangers public safety or national security;

iii. Activity where purpose is to overthrow or opposition to control of US gov’t by force, violence or unlawful means 

b. (B) – Terrorist activities § 237(a)(4)(B) 
i. Defined the same way we say under 212 ( participates in & encourages terrorist activities 

ii. The Patriot Act expanded activities to include solicitation of funds and membership in groups. 
1. AG can decide not to apply provision if officer determines there is no reason to believe that the person knew or had reason to know he was furthering terrorist activity
iii. Patriot Act makes it a deportable offense to: 

1. Endorse terrorist activity
a. Broadly defined as virtually any use of weapon or threat to use a weapon against person or property
2. Urge support for or endorse a terrorist organization
a. Even more broadly defined as any two or more people who have ever engaged in such activity
3. Support any terrorist organization or a member of any terrorist organization
a. Even when the individual can prove that his activities did not further any terrorist activity whatsoever
4. Be the spouse or minor child of an individual meeting the above criteria
a. With some temporal limitations, even if the spouse or child had no knowledge of the association of activity
c. (C) – Foreign Policy § 237(a)(4)(C) 
i. An alien is deportable who presence or activities in the U.S., the secretary of State has reasonable grounds to believe would have potentially serious adverse foreign policy consequences for the U.S.
IV. (5) PUBLIC CHARGE – 237(a)(5) 
a. Within 5 years after date of entry, has become a public charge from causes not affirmatively shown to have arisen since entry. 

i. Ex: if you had health issues at entry, they won’t hold it against you. 
b. Defined as: requiring that a state imposes a charge for services, makes a demand for payment, and failure to pay.  
i. Can be done through showing a record of individual using public benefits and refusing/ unable to pay it back. 

ii. Note: it’s rare to see someone using this ground as a basis of removal/ deportability. 
V. (6) UNLAWFUL VOTERS – 237(a)(6) 
a. Any noncitizen who had voted in violation of any federal, state or local constitutional provision, statute, ordinance or regulation. A conviction is not required, the act of voting is enough. 
i. This section applies to voting that occurred before, on or after Sept. 30, 1996. 
b. EXCEPTION: 

i. Both parents were or are USCs, a person permanently resided in the U.S. prior to age 16, person reasonably believed at the time of making such representations that he or she was a USC. 
VI. (7) SEX OFFENDERS/ Adam Walsh Child Protection and Safety Act of 2006

a. If don’t register your status as a sex offender, then deportable

b. USC or LPR convicted of a specified offense against a minor (usually sexual abuse against a minor) can no longer petition for another family member for permanent residence 
c. WAIVER: 

i. Secretary of Homeland Security, in his sole and unreviewable discretion, determines that the US citizen or permanent resident poses no risk to the family member seeking permanent residency
1. Very difficult to meet & there is not time limitation as to how old the sex offense occurred
VII. REINSTATEMENT §241(a)(5)
a. What is reinstatement of removal?
i. If the AG finds that an alien has reentered the US illegally, after 1) having been removed or 2) having departed voluntarily, the prior order of removal is reinstated from its original date and is not subject to being reopened or reviewed, the noncitizen is not eligible and may not apply for any relief under this chapter, and the noncitizen shall be removed under the prior order at any time after the reentry.
1. Essentially, they don’t need to offer you due process, you can just get removed. 

2. Became effective April 1, 1997
ii. They generally account for more deportation than any other source. 

b. Process with reinstatements? 

i. Orders are issued by low-level immigration officers, not immigration judges. 
ii. The order may be executed within hours or days. 
iii. Sometimes called summary removal
iv. Regulations require DHS to ask whether the person has a fear of return. 

1. The only thing that can stop reinstatement. (if they say have fear of persecution)

c. EXEMPTIONS:

i. Individuals applying for AOS under INA §245(A) the legalization program (AKA Amnesty), who are covered by certain class action lawsuits
ii. Nicaraguans and Cuban applicants for adjustment under §202 of the Nicaraguan Adjustment and Central American Relief Act of 1997
iii. Salvadoran, Guatemalan, and Eastern European applicants under NACARA §203 [SEE BELOW]
iv. Haitian applicants for adjustment under the Haitian Refugee Immigration Fairness Act of 1998 (HRIFA) 
POST-CONVICTION RELIEF 

I. MOTION TO VACATE
A. Padilla v. Kentucky – Vacating a Conviction MAY provide relief 
i. Facts: Padilla (plaintiff) had been a LPR of the U.S. for more than 40 years when he pled guilty to, and was convicted of, a marijuana offense in Kentucky. As a result, Padilla was subject to mandatory deportation under Section 237(a)(2)(B)(i).). In his petition for post-conviction relief to the Kentucky Supreme Court, Padilla claimed that his trial attorney was ineffective and failed to advise him of the deportation consequences for pleading guilty to the crime. Instead, Padilla said his attorney told him that he did not have to worry about immigration status since he had been in the U.S. for so long. The Kentucky Supreme Court rejected Padilla’s Sixth Amendment ineffectiveness of assistance of counsel claim on the ground that the advice he sought from his attorney about the risk of deportation concerned only collateral matters and did not directly relate to the crime he had been charged with. Padilla appealed. The U.S. Supreme Court granted certiorari to review.
ii. Holding: Before deciding whether to plead guilty to a crime, a ∆ is entitled to the effective assistance of competent counsel. While deportation is a serious penalty, it is not a criminal sanction. Nevertheless, given recent changes in the INA that have made deportation mandatory upon conviction of certain crimes, it is now more difficult than ever to separate the “civil” sanction of deportation from the “criminal” penalty. As a result, Padilla has a Sixth Amendment right to effective assistance of counsel when his decision to plead guilty to a crime may affect his status in the United States. In Strickland, the Court first determined whether the attorney’s representation 1) “fell below an objective standard of reasonableness” and whether 2) “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Here, the relevant provisions of the INA explicitly state that deportation is required if an alien is convicted of a marijuana offense. Counsel for Padilla could have easily determined that Padilla’s plea would result in his removal from the United States. Instead, Padilla’s counsel provided him with false assurance that he did not need to worry about deportation. Padilla has sufficiently alleged that his counsel was constitutionally deficient.
iii. Main Takeaway: If the case is vacated because of ineffective counsel, then ∆ should receive relief. (not be deported) 
B. Motion to quash, on rehab is still a conviction, unless it is for  some legal defect in the case.

i. Matter of Pickering – Vacating for Rehabilitation STILL a Conviction 
1. Facts: ∆ is a citizen of Canada and he was convicted for possession of LSD in 1980. His sentence was to either pay a fine or do 30 days of custody. When he was AOS, he knew he would be ineligible so he asked the criminal court to quash his conviction (AKA Vacating a conviction) He was successful in vacating the conviction. 
2. Holding: For immigration purposes, you are still considered convicted of a crime, even if you quashed the conviction. If a vacated conviction will work, it must have been vacated for some legal defect, some constitutional defect, or some due process defect. (something that impacts the nature of the hearing) 
3. Main Takeaway: If it was vacated for some rehabilitated statute, then it would still be a conviction for immigration purposes.
II. POST-CONVICTION RELIEF IN CA
A. Helpful/ Valid

i. AB 813 Provides a New Vehicle to Vacate a CA Conviction 
1. Created a vehicle for post-conviction relief in instances of ineffective assistance of counsel that has led to an adverse immigration consequence or where there is new evidence of actual innocence.  
ii. TRUTH Act – Provides info to the noncitizen in prison/ jail that their interview with ICE is voluntary & they can decline to be interviewed or choose to only be interviewed w/ their attorney present. 

iii. Reclassification- Prop. 47 allows people with certain low-level, nonviolent felonies to change those convictions to misdemeanors. People are not excluded if they served a prison sentence. 

iv. Penal Code § 1203.43 – permits people who successfully complete DEJ (deferred entry of jxd) to withdraw their guilty plea for cause due to legal error. The legal error is the fact that the DEJ statue misinformed defendants as to the real consequences of the guilty pleas 

1. DEJ allows people to plead guilty for certain drug crimes in exchange for a drug program/ classes. 

2. Allows noncitizens reopen their case and argue for legal error re misinformation. 

v. Penal Code § 1203a – allows for shorter period of probation. Misdemeanor were dropped to 1 yr and felony for 2 years. (instead of 2 years/ 5 years) 

1. This would help people who are trying to AOS b/c they have establish a person of good moral character. (can’t apply until have 3 years from the end of their probation) So, this allows them to apply faster. 
B. Received Push-back from DHS

i. SB 1242 Made the 364-Day Misdemeanor Law Retroactive.
1. In 2014, CA passed a bill to reduce the maximum misdemeanor penalty by one day, from 365 to 364 days, in order to prevent adverse immigration consequences for Californians that are sentenced to one-year misdemeanors 
2. Can be applied retroactively. 

3. Matter of Velasquez- Rios ​– The retroactive statute did not apply in immigration courts. IJ would only look at your sentence based on the time you were convicted. It would only apply the 364-day rule for convictions that occurred after 2014.
ii. CA Cannabis Conviction Dismissals 
1. CA legalized MJ and passed a rule that allowed those with MJ convictions to either dismiss their convictions or substantially reduce the sentence. 

2. Prado v. Barr– DHS Pushback 

a. The IJ/ courts saw CA’s new rule (Prop. 64) as for rehabilitative purposes. So, Prado’s conviction was reclassified for rehabilitative purposes, not for it being substantively or procedurally flawed. 

b. Thus, the newly established Act from CA would not help noncitizens expunge their convictions for immigration purposes. 

III. MODIFICATION/ REDUCTION OF SENTENCES
A. General: Modifying or reducing status does not help against deportation (ONLY if reduced for legal defect, not for rehabilitation)

B. Matter of Cota-Vargas– a modified or reduced sentence is recognized as valid purposes of the immigration law without regard to the trial court’s reasons for effecting the modification or reduction. [NOW OVERTURNED] 
C. Matter of Thomas & Matter of Thompson– Modification/ reduction of sentences will be valid only when the orders are based on a procedural or substantive defect in the underlying criminal proceedings.
i. If done for purposes of rehabilitation or immigration hardship, it will not be valid for immigration purposes. (Like Pickering) 

IV. EXPUNGEMENTS
A. Expungements are still a conviction for immigration purposes 
B. Matter of Roldan – Expungements are rehabilitative in nature and they are still conviction for immigration purposes. 

i. EXCEPTION:  
1. 9th Circuit carved out an exception: 1 conviction of a simple possession of a controlled substance. 

2. BUT 2011 change this. If convicted on or after July 14, 2011, the carve out exception could not be used. (aka a conviction for immigration purposes) 
a. Ex: If you were convicted of a MJ simple possession in June 2010 and you were able to get it expunged, then you can argue it’s not a conviction for immigration purposes. 

V. EXCEPTIONS
A. Petty Offense Exception – § 212(a)(2)(A)(ii)(II)
i.  Applies when the following elements are met:
1. The maximum possible penalty for the crime or conviction did not exceed imprisonment for 1 yr. AND
2. If the noncitizen was convicted under such a statue and was not sentenced to a term of imprisonment in excess of 6 months
ii.   For inadmissibility issues ONLY. 
DEPORTATION PROCEEDINGS 

I. Apprehension

A. Noncitizens are detained in a variety of places, border areas, interior, foot, factories, field, etc. 

i. INA gives the Sec of DHS the authority to “administer and enforce” the immigration laws. 

ii. Also, it allows CIS/ ICE/ CBP authority to enforce laws. Including power to interrogate any person believed to be a noncitizen as to his/her in the U.S., the power to arrest. 

II. Before the Hearing

A. Within 48 hours and if enough evidence, then an NTA (Notice to Appear) is issued with charged against the individual. 
i. Unless certified of suspected terrorists then 7 days
ii. Usually longer than 48 days. 

iii. BUT If you know someone is being detained and it’s been more than 48 hrs, you can request a bond hearing from the court.

B. Bond– DHS/ ICE can detain with or without bond.

i. You can get a BOND redetermination in Court. 
a. (1) It can be requested if DHS/ ICE never issued a bond in the first place

b. (2) If they issued a really high bond and your client can’t afford it & you’re trying to reduce it. 

ii. Release only permitted if DHS is satisfied individual would not post a danger to property or persons and is likely to appear for any future hearing

III. Removal Hearing 
A. DHS and Respondent are opposing parties 

i. IJ are neutral although they are employed by the Executive Branch/ President. 

ii. IJ must record everything, except when they go off the record. 

B. Duties of Immigration Judges 

i. Must advise the Respondent of free legal services. Usually allows for one continuance to get attorney 

ii. Pro-Bono Service– Something what the courts look to. But difficult to provide services into detention centers b/c it’s so far from the service locations. 

C. Representation– Right to Counsel 

i. §292 states that the person concerned shall have the privilege of being represented but at no expense to the gov’t 
ii. Who can represent you? 

1. Attorney 

2. Law students & Law graduates – under direct represention & permitted by official

3. Reputable individuals –preexisting connection, they requested for you, you’re not getting paid, and the Judges allowed it. 

4. Accredited Representative authorized by the EOIR to represent on behalf of a recognized organization. – linked to an organization and must have passed the exam. 
iii. 8 CFR § 1003.101-108 All attorney and practitioners are subject to the disciplinary rules and ethical rules for their jxd. 
1. Complaints can be made against Judges & Attorneys 

iv. Matter of Lozada – Ineffective Assist. Of Immigration Counsel

1. Facts: Respondent was found deportable for a CIMT. Cancellation of Removal with the BIA was denied. Apparently, his attorney never filed a brief or adequately explain the grounds of appeal. Lozada tried a Motion to Reopen for ineffective assistance of counsel at the District court. But the court declined the motion. 

2. Holding/ Reasoning: Essentially, Respondent had to show he was prejudiced & had to follow procedural process:
a. Affidavit of the aggrieved Respondent attesting to the relevant facts setting forth in detail the agreement with former counsel;
b. Former counsel must be informed of allegations and allowed the opportunity to respond;
c. Whether a complaint had been filed with the State Bar disciplinary authorities regarding the representation, and, if not, why not. 
3. Main Take away: Respondent needs to take prior steps to show that he was prejudiced. He can’t just file motion. 

D. Unauthorized Practice of Law 

i. Practice– 8 CFR §1001.1(i): “included the preparation of filing of any brief or other document, paper, application, or petition on behalf of another person.”

ii. Preparation – 8 CFR §1001.1(k)… “the study of the facts of a case and applicable laws, coupled with giving advice and auxiliary activities, including the incidental preparation of papers…” 

iii. Florida v. Matus
1. Facts: Respondent was a notary but practiced in immigration law. A Flordia Bar investigator went into his office to ask for immigration paperwork and he offered him different services and eventually said, for $3k- $5K I can find a USC woman for you to marry.  

2. Main Take away: You can’t practice immigration law, without admission to a state bar. See above for definitions of UPL & Preparation. 

iv. In re Vallinoti– NOtario/ Unauthorized Practice of Law
1. Facts: Really shady attorney from OC/ LA who essentially worked with a document preparer company. He got referrals from a Notary and only did the appearances on their behalf. He spent his time at court all day but the notary would do all the preparation of the documents. 

2. Holding/ Reasoning: He was disbarred for several disciplinary instances of misconduct. 
a. Too many cases. Claimed he was only an appearance attorney. 

b. Having a 3rd party attorney show up. 

c. Abandoning client after representing

d. Notario representation

e. Not signing/ pretending to represent but just filling out
IV. Evidence 

A. Federal rules of evidence DO NOT APPLY in immigration proceedings
i. Holds that evidence is admissible when it is probative and its admission would not be so fundamentally unfair as to deprive the alien of due process.

1. Things like hearsay & police reports can be admitted into evidence. 

ii. Authority of the IJ

1. They essentially run their own court room. Have the ability administer oaths, received evidence, and interrogate, examine & cross-examine the noncitizen and any witnesses. 

2. May issue subpoenas for attendance of witnesses and presentation of evidence. 
B. Burden of proof – 8 CFR 1240.8:
i. Government's burden of proof in deportation proceedings:

1. Clear and convincing evidence 
2. Woodly – Gov’ts Burden 
a. Facts: Resp was placed in deportation proceedings and was being accused of leaving the U.S. using a passport claiming to be a U.S. citizen. The gov’t used minimal evidence. Most came from an old man who admitted to memory issues so likely not credible. Resp argued for a beyond reasonable doubt standard but the gov’t is arguing for a preponderance of the evidence standard. The SC held that the standard should be clear and unequivocal convincing evidence.
b. Main Take away:  When IRAIRA passed, it changed this standard to: “clear and convincing evidence.” 
ii.      Arriving alien at port of entry burden of proof §240(c)(2)(A):
1. Clearly and beyond a doubt that they are entitled to be admitted
iii.     Aliens present in the U.S. without being admitted or paroled:
1. GOV MUST ESTABLISH FIRST ALIENAGE 
a. Respondent clearly and beyond a doubt entitled to be admitted

b. Alienage– Requires establishing that the person is not a USC and which country they are native of.  

iv. 
Relief from removal: 8 CFR 1240.8(d) 
1. Respondent has burden that they are eligible for any requested benefit or privilege & should be granted in an exercise of discretion. 

2. If grounds for mandatory denial apply, the Respondent has to provide by a preponderance of the evidence that the ground does not apply to you.
i. 
Gov’t proof of convictions:
1. Any of these docs can be used to prove a criminal conviction: 
a. Official record of judgement and conviction
b. Official record of plea, verdict, and sentence
c. Docket entry from court records;

d. Official minutes of a court proceedings or a transcript of court hearing in which the court takes notice of the existence of the conviction; 

2. Other type of documents (that can be problematic) 

a. An abstract of a record of conviction prepared by the court in which the conviction was entered

b. Any doc or record prepare by or under the direction of the court 

c. Any document or record attesting to the conviction that is maintained  

d. Electronic records of conviction or abstracts that has been submitted by electronic means to the Service. 
e. Any other evidence that reasonably indicated the existence of a criminal conviction may be admissible as evidence thereof. 

· The “catch-all” – 8 CFR §1003.41(d) 
C. Real ID Act – §240(c)
i. 
§240(c)(4)(A)
1. An alien applying for relief or protection from removal has the burden to establish the alien:

a. Satisfies the applicable eligibility requirement  
ii. 
§240(c)(4)(B)
1. The applicant must comply with the applicable requirements to submit information or documentation in support of the applicant’s application for relief or protection/ In evaluating testimony of applicant, IJ will determine whether testimony is credible.
V. Excluding Evidence 

A. Objections 
i. Testimony
1. Statements used for the I-213– 8 CFR § 287.8(c)(vii)
2. Prohibits the use of threats, coercion, or physical abuse by the designated immigration officers to induce a suspect to sign voluntary departure docs or waiver his/her rights to make a statement. 

a. Ex: Detaining people for long periods of time, holding them without water or food, separating family members or children, intimidating/ yelling at noncitizens to sign waivers/ documents. 
ii. Documents 
1. I-213: Required to establish alienage. Without this document, it becomes really difficult for the gov’t to meet their burden of proof to establish alienage. 

B. Motion to Suppress
i. You can file a Motion to Suppress an I-213 (NTA) if it’s violation to the constitution or regulation AND that it’s so egregious it makes the evidence unfair. 

1. Constitution– Higher burden b/c the courts don’t like answering constitutional questions.

2. Regulation Violations– easier to meet. 
ii. Lopez- Rodriguez v. Mukasey – 4th Amendment Violation 
1. Facts: After getting a tip-off, INA went to Resp. home. Gastelum later testified that she did not permit the agents to come into the house, but that they pushed the door open and entered. Once inside the home, the agents questioned Gastelum and her aunt, regarding their countries of birth. Plaintiffs were arrested and taken into federal custody. While in custody, Gastelum admitted to being native citizens of Mexico who were in the U.S. illegally. INS proceeded with removal. During their joint removal proceeding, Plaintiffs requested that all documentation pertaining to their confession be suppressed.
2. Holding/ Reasoning: There is no dispute that the INS agents entered Plaintiffs’ residence without a warrant to make an arrest or to search the home. Additionally, the Government does not make a claim for exigent circumstances. Thus, in order to overcome the presumption of unconstitutionality, the Government must sufficiently show that Plaintiffs consented to the agents’ entry. At no time did Gastelum instruct the agents to leave, but also did not know that they were federal agents until they placed her and her aunt in handcuffs. 
3. Main Take away: The 9th Circuit said that the fact that Gastelum said nothing when the agents pushed open the front door is insufficient to establish consent. The court found that this was a violation to Petitioner’s 4th amendment right and egregious enough to make this evidence unfair. Reversed the deportation order for further proceedings. 
iii. Perez- Cruz v. Barr – Raid Case / Regulatory Violation 
1. Facts: ICE agents implemented a preconceived plan to raid a factory with hundred of employees. The sought to request employee records after receiving a tip that this employer had hundreds of noncitizen workers. They sent a subpoena to the employer and said it was for 8 individuals with criminal convictions. Internal email showed that this was not true. It was actually a raid. Respondent was detained and questioned re his status after agents blocked all exists and refused them to call anyone. He didn’t receive his NTA until 2 months after the questioning based on the info he provided to the ICE agents. Resp wanted suppress the evidence on 4th & 5th amendment. 
2. Holding/ Reasoning: The IJ judge held that ICE violated their own regulations by not providing Resp coercing him to waive his rights to be interrogated and he was prejudiced as a result. BIA reverses.  
3. Main Take away: Identity evidence (birth certificate) couldn’t be suppressed but his alienage information could be excludable if obtained by egregiously violating the rules/ regulations.
iv. Sanchez v. Session – Reasonable Suspicion Required 
1. Facts: Sanchez and friends went on a fishing trip from Channel Islands Harbor. Within 30 mins the boat broke down and they had to call for help. The Coast Guard arrived and pulled them back into shore. Immediately once they got to the harbor, P and his friends were detained, frisked, and asked for identification. Sanchez complied and provided his Driver’s License but despite that, CBP arrived and detained him and all his friends. He also was asked two questions, his name and address, which he provided both. During interrogation with CBP. P admitted to EWI. 
2. Holding/ Reasoning: Cost guards have the ability to act as immigration officers but they still need to follow their rules: must have “reasonable suspicion” in order to question them. 

3. Rule: “evidence may be excluded for a regulatory violation as long as three conditions are satisfied: (1) the agency violated one of its regulations; (2) the subject regulation serves a “purpose of benefit to the alien”; and (3) the violation “prejudiced interests of the alien which were protected by the regulation.
4. Holding/ Reasoning:  COA– Reversed and remanded for further proceeding. Only focused their opinion re the violation of the regulation and q whether the coast guard had a reasonable suspicion or whether it was based on racial profiling. It all depends after the Gov’t has an opportunity to explain themselves re the issue of reasonable suspicion. 
C. Advisals 

i. General– The gov’t isn’t required to provide a detained noncitizen their advisory rights until their formal proceedings has been initiated. 
ii. Matter of E-R-M-F & A-S-M – Rights come at Formal Proceedings
1. Facts: The Respondents were married and LPRs. They tried cross the Mexico border with their nephew using their son’s birth certificate and they were caught. The couple were sent to secondary inspection which is where husband admitted to the fact that he tried smuggling his nephew. The Respondents were arrested and were subject to removal proceeding under 212(a)(6)(E)(i). The Respondent tried arguing that he wasn’t made aware of his right to counsel before mentioning his admission. 

2. Holding: The court does not need to give him his rights to counsel (among other right) until the initiation of formal proceedings, which happens when he Resp receives their NTA. His admission as made on December 5, 2004 but the notice of appear wasn’t filed until January 13, 2005. Thus, the statement was made before the initiation of formal proceeding. 
3. Main Takeaway: The gov’t isn’t required to provide a detained noncitizen their advisory rights  
AFFIRMATIVE DEFENSES 

I. General – Can be used you when an NTA was served to you and you are present before the IJ and you need to argue why you shouldn’t be deported. 
A. AKA: Does your client qualify for any forms of relief? 
B. Main Applications: 

i. Motion to Terminate 
ii. Cancellation of Removal (A&B) 

iii. NACARA

iv. Registry

v. Legalization of Late Amnesty 

vi. AOS

vii. Voluntary Departure

viii. Waivers

ix. Asylum & Withholding of Removal 

x. Protection under CAT

xi. Prosecutorial Discretion; Deferred Action/ Parole (See § Below) 

II. Motion to Terminate 

A. When do you file this motion? 

i. Respondent –

1. When do you feel that CIS or ICE is alleging removability on something that isn’t really clear, strong, or supported by law. 
2. Ex of when it can be filed: 

a. Suppression Motions– acquired the NTA or facts of the NTA by violating a regulation or 4th amendment. 

b. Arguing that the conviction isn’t a CIMT or Aggravated Felony. 

c. Pre-Trial Eligibility Briefs – when you put the issues on a brief and places everyone on notice. 

ii. DHS –

1. If you feel like the Respondent’s case required termination based on Reinstatement or any other ground. 

III. Cancellation of Removal A & B 

A. History of Remedy 

i. Cancellation of Removal Part A 

1. First started as 7th Proviso; which required that a person who was gone for 7 consecutive years to be admitted by the Secretary of Labor

2. Then, turned into 212(c) of the Immigration Act

3. NOW – IRAIRA created Part A and Part B 

B. Part A – For LPRs §240A(a)
i. The Attorney General may cancel the removal of an alien who is inadmissible or deportable if the alien: 
1. Has been an alien lawfully admitted for permanent residence for not less than 5 years 
a. If there’s any issue of fraud or misrepresentation in attaining the LPR will lead DHS arguing that Resp. doesn’t meet this req. 
2. Has resided in the US continuously for 7 years after having been admitted in any status, and 
a. You start counting once you received the status (refugee, LPR, B2 visa, etc.) 

i. Must have been admitted lawfully 

ii. Heavily litigated in the courts. 

b. Time Stop Rule – 240A(d)(1): Service of Notice to Appear for removal proceeding stops clock on continuous residence and physical presence (but not for VAWA)
c. Commission of Crime– clock on continuous residence and physical presence stops at the commission of the following crimes: 

i. 212(a)(2)[criminal offense crime], 

ii. 237(a)(2)[criminal grounds of removal] or 

iii. 237(a)(4) [national security offenses] 

iv. (CIMT offenses)  

v. Note: stops at the date of commission NOT conviction.
d. Matter of Campos-Torres –Fire arm Conviction is Precluded 
i. Because firearm offense that makes them deportable under §237(a)(2)(C) is not found in §212(a)(2), he is deportable but not inadmissible so does not affect his time stop.
e. Matter of De anda Romano:
i. Facts: Convicted of 2 misdemeanors CIMT and the gov’t tried arguing that it’ll stop his time and didn’t make the required 7 years. But the first crime allowed him to use a petty offense exception did not make him inadmissible, which precluded it from being used in this relief. But the 2nd conviction did but it didn’t matter b/c he had made the 7 years by then. 
ii. Main Takeaway: you have to make sure that the conviction of the crime actually makes a person inadmissible in order to be used for stopping of time. 

f. Barton v. Barr – Inadmissibility grounds apply 
i. SC held that inadmissibility grounds stops time for purposes of cancellation of removal even for LPR, who cannot be charged as removable under the inadmissibility grounds. 

ii. Current rule & Very controversial

3. Has not been convicted for any aggravated felony; 
4. Attorney General, or her/ is delegate, is vested with the discretion to determine whether or not such cancellation is warranted 
a. Matter of Marin Factors: Favorable considerations 
i. Family ties within the US 

ii. Residence of long duration of this country (particularly when began at young age)

iii. Evidence of hardship to the respondent and family if removal occurs [In the exam, detail the hardship] 
iv. Service in the US Armed Forces

v. History of employment

vi. The existence of property or business ties

vii. Evidence of value and service to the community

1. Ex: helping law enforcement w/ a crime. 

viii. Proof of genuine rehabilitation if a criminal record exists

1. Ex: Getting character evidence showing how the Resp is not like before. 

ix. Are there evidence of testing to the respondents good character.

x. Hardship to you and your family

xi. Exam Note: Explain the evidence that can prove each factor. Flush out every factor, especially the hardship. 

b. Adverse Factors
i.  Nature and underlying circumstances of the grounds of removal
ii. Presence of additional significant violations of US immigration law
iii. Existence of criminal record, and if so, it’s nature, recency, and seriousness
iv. Other evidence indicative cultivate of bar character or under desirability
5. Note: Balance with favorable & adverse factors. + All items (1-4) are required, even the favorable discretion. 

ii. Ineligible for this relief: §240A(c)
1. Crewman who entered after 6/30/64

2. J nonimmigrant who got medical training

3. Inadmissible or deportable for security reasons

4. Anyone who has persecuted others

5. If previously granted cancellation, suspension, or §212(c) (only one bite to the apply) 

C. Part B– Non- LPRs – § 240A(b) 
i. General 

1. History of Cancellation 

a. Previously known as suspension of deportation (a precursor to what we have today) 

2. Limitation: only 4K visas has been set for the grant of cancellation of removal and AOS in any fiscal year. 

a. If cap is reached, then placed on the waiting list. 

b. Sometimes Judges just continue your hearing to check the numbers & others take it off calendar while checking the numbers (but can affect your work authorization b/c there’s not pending hearing). 
ii. AG may cancel removal of and adjust to the status of noncitizen lawfully admitted for permanent residence, a noncitizen who is inadmissible or deportable if they meet the following: 

1. (1) Has been physically present in the US for a continuous presence of not less than 10 years, preceding the date of the application 
a. 90/80 rule: Breaks if departs for any period of 90 days OR an aggregate of more than 180 days

b. TIME STOP
i. NTA (has to be presented to them/ they need notice for the NTA) as required by 239(a)
ii. Committed an offense under 212(a)(2)/ is inadmissible, or is removable under 237(a)(2) or 237(a)(4) National security/ terrorist grounds
iii. Niz-Chavez v. Garland 
1. Facts: Petitioner received the NTA divided in two pieces and sent to her at different times. The 2nd mailing had the remaining facts, such as time, date, location of hearing. 

2. Holding/ Reasoning: The court held that an incomplete NTA is not appropriate nor does not trigger the time stop rule, even if all the information was submitted but in different times. They brought up a prior case called Parrera which held that an NTA without a date/ time of court appearance isn’t a true NTA b/c it is not statutorily appropriate. Thus, the time stop rule did not apply. 

3. Main Takeaway: A true NTA requires it to be fully completed and must include the date, time, and location of the proceeding. A defective NTA cannot be cured even if the gov’t decides to send a 2nd NTA with the remaining information. 

c. Armed service personnel: § 240(A)(d)(3)
i. Only ones exempted from the continuous presence if have served the U.S. Armed Forces for at least a period of 24 months on active duty.
1. If separated, it must have been under honorable conditions. 

2. (2) Has been a person of good moral character during the qualifying 10 year period § 240A(b)(1)(B) and (C)
a. §101(f) tells us what is NOT good moral character

i. Habitual drunk

ii. Repealed

iii. A member of following
1. Prostitution and commercialized vice

2. Smuggler

3. Previously removed

4. 212(a) (criminal grounds)

5. CIMT & Multiple crimes

6. Controlled substance traffickers (except 30 grams or less of MJ) 

7. Note: Is convicted or admits to commission of the above crimes. 
iv. Illegal gambling income

v. 2 or more convictions of gambling offenses

vi. False testimony for the purposes of obtaining any immigration benefits 
vii. If confined for an aggregate period of 180 days or more, during such period, as a result of a conviction. 

viii. Convicted of aggravated felony 

ix. DUI is a big one – No INA law, but cases set this precedent. 

1. 2 or more DUIs during such period can create a presumption that the person does not have good moral character. 

3. (3) Has not been convicted of offense under the following: 

a. 212(a)(2) (criminal and relate grounds); 
b. 237(a)(2) (crim and related offenses); 

c. 237(a)(3) (failure to register  and falsification of docs)
d. Matter of Cortez
i. Facts: Convicted of welfare fraud which relate to CIMT and also present in the without being admitted or paroled. She filed a motion to reduce her sentence. She filed this motion for cancellation and argued that her offense was now a petty offense but the arg did not succeed. 

ii. Main take away: Could not use the petty exception b/c even though she dropped the charge to the misdemeanor, the statute for her crime still came with a sentence of 1 year & the maximum the sentence for a petty exception is 364 days. Anything more is no longer considered a petty exception.  

4. (4) Establishes that removal would result in exceptional and extremely unusual hardship FOR spouse, parent, or child (under 21yrs) who is a USC or LPR. 

5. (6) AG vested their favorable discretion (but the IJ) 

iii. Exceptional & Extremely Unusual Hardship Standard 

1. ANDERSON factors
a. Age of respondent at time of entry and when relief was filed for

b. Family ties in this country and abroad

c. Length of US residence

d. Health of applicant and qualifying relatives

e. Political and economic conditions in the home country

f. Possibility of other means of adjustment
2. Matter of Monreal – Exceptional & extremely unusal hardship standard

a. Facts: Respondent was trying to cancel removal. The court used the Anderson factor to determine whether he met the exceptional and extremely unusual hardship standard. 

b. Holding: Held that he did not meet the standard. P’s two oldest children would not suffer exceptional and extremely unusual hardship if P were removed to Mexico. The children can speak and write in Spanish and, if removed, would be reunited with their mother and younger sibling. AND: 
i. P is 34 years old, in good health, and able to work, and there is no evidence that he would not be able to support his family in Mexico as he has in the United States. Also, his brother in Mx also worked for their uncle’s company, which showed that he’d be able to continue working in Mx. Also, there is no evidence that P’s parents, who do not require his care, would suffer exceptional and extremely unusual hardship. And if they did need help, P had a brother in the Dallas area who presumably could help parents if they needed.  
iv. Following ineligible for cancellation of removal Part 2B

1. Crewman who entered after 6/30/64

2. J nonimmigrant who got medical training

3. Inadmissible or deportable for security reasons

4. Anyone who has persecuted others

5. If previously granted cancellation, suspension or § 212(c) 
v. Cancellation for battered spouse or child § 240A(b)(2)
1. General: Results of VAWA win
a. INA 240A(b)(2) (VAWA) If win VAWA and abuser is USC -> green card
b. If win VAWA and abuser is LPR -> temp. green card and you have to apply for green card in the future.  
2. Cancellation of removal may be granted to a battered alien spouse or child who is inadmissible or deportable if he or she can establish: 
a. (1) the alien has been battered or subjected to extreme cruelty in the US by a spouse or parent who is a USC or LPR; or noncitizen is the parent of a child of a USC or LPR and the child has been battered or subjected to extreme cruelty in the U.S. by such citizen or LPR; OR 
i. The noncitizen has been battered or subjected to extreme cruelty by a USC or LPR whom the alien intended to marry, where the marriage is not legitimate because of the USC or LPRs bigamy. 
b. (2) the alien has been physically present in the US of a continuous period of not less than 3 years immediately preceding the date of such application (regardless of whether a charging document has issued during such period)
c. (3) The alien has been a person of good moral character during such period 
i. Not counting otherwise disqualifying acts or offenses if the same were “connected” to battery or cruelty against the alien).
d. (4) The alien is not inadmissible/ deportable under the following grounds: 
i. § 212(a)(2) (criminal offenses) and (3) (security related grounds), 
ii. is not deportable under § 237 (a)(1)(G) (marriage fraud) or (2) (criminal grounds), (3) (security grounds), (4) (domestic violence and stalking-exception where the battered alien was not the primary perpetrator of violence in the relationship), and has not been convicted of an aggravated felony; and
e. (5) the removal would result in extreme hardship to the noncitizen, the noncitizen’s child, or the noncitizen’s parents.
IV. Suspension of Deportation 

A. Former INA § 244(a)(1) – completely eliminated in IRAIRA 

i. The predecessor to Cancellation of Removal for Certain Nonpermanent Residents. There was a 7- and 10-year suspension provision. Like Cancellation of Removal, if granted, an applicant would receive LPR status. 

B. 7-year Provision (normally used) 

i. Requirements:

1. 1. Must establish 7 years continuous physical presence. A brief, causal and innocent departure from the US is not “meaningfully interruptive” and does not break the continuous presence requirement.

2. GMC for the 7-year period.

3. Must establish “extreme hardship” to the applicant or to his/her spouse, parent or child who is a USC or LPR

4. Discretion by AG or agents

5. Matter of Anderson– Discretionary Factors that can be used. 
C. 10- Year Provision 

i. Used for individuals who committed serious crimes, including CIMT and narcotics 

ii. Requirements:

1. Applicant must establish 10 years continuous physical presence and 

2. GMC for the 10-year period 

3. A showing of hardship that is “exceptional and extremely unusual” not just extreme hardship. 

4. Discretion by the AG

D. Battered spouse/child suspension provisions also existed in the suspension of deportation. 

V. Temporary Protected Status (TPS) 

A. General – §244(b)(1)
i. The secretary of homeland security, after consulting with appropriate government agencies, may designate a foreign state or part of a foreign state under any of three circumstances:
1. there is an ongoing armed conflict that would pose a serious threat to the personal safety of the state’s nationals if they were returned there;

2. an environmental disaster has substantially but temporarily disrupted living conditions, and the state has requested designation because it can't adequately handle the return of its nationals

3. Extraordinary and temporary conditions prevent safe return and not contrary to national interest

ii. The secretary specifies the time period during which the designation will remain in force. Usually 6-18 months. 

1. Conditions will be reviewed and TPS possibly extended. 

iii. Benefits of TPS include work authorization AND stay of deportation. 

1. If it expires/ terminates, you go back to the status you had before TPS. (ex: no status, order for deportation, etc.) 

B. To be eligible: 

i. Be national of a country designated for TPS

ii. File during the open initial registration or meet the requirements for late filing 

iii. Have been continuously physically present in the U.S.

iv. Have been continuously residing in the U.S. since the date specified for your country. (exceptions exist for brief and innocent departures) 
C. You may not be eligible for TPS or maintain it if: 

i. Convicted of a felony or two or more misdemeanors committed in the U.S.

ii. Found inadmissible as an immigrant under applicable ground in §212(a), including non-waivable criminal and security related grounds

iii. Subject to any of the mandatory bars to asylum such as: 

1. Persecution of another individual or engaging in or inciting terrorist activity; 

iv. Fail to meet continuous physical presence and continuous residence in the U.S. requirements

v. Fail to meet initial or late initial TPS registration requirements; or 

vi. If granted TPS, fail to re-register for TPS, without good cause. 

VI. NACARA
A. § 202 – AOS 

i. Provides adjustment of status for Cubans and Nicaraguans who have been physically present since Dec. 1, 1995.

ii. Spouses and children + sons/ daughters were also allowed

1. Children– eligible to AOS
2. Sons/ Daughters (over 21 yrs.) – can adjust if they can demonstrate continuous physical presence since 12/1/1995

iii. App must have been applied no later than April 1, 2000 and must have been continuously present since Dec. 1, 1995

iv. ALSO need to prove admissibility; some grounds for inadmissibility do not apply:

1. 212(a)(4)(Public charge)

2. 212(a)(5)(labor certification)

3. 212(a)(6)(A)(present in the US without being admitted or paroled)

4. 212(a)(7)(A)(documentary requirements)

5. 212(a)(9)(B)(unlawful presence)

B. §203 and § 204– Suspension of Deportation 

i. Suspension of deportation for people from El Salvador; Guatemala; and some Soviet Bloc and Eastern European countries.
ii. Not a lot left out there. 

C. Depends on nationality, date of entry, date applied for: 

i. TPS

ii. ABC (American Baptist Church & rebuttable presumption to have established extreme hardship)- lawsuit class membership OR
iii. Asylum

iv. Salvadorian:

1. First entered before 9/19/1990 AND registered for ABC or TPS on or  before 10/31/1991 
a. EXCEPTION: Unless they were apprehended at the time of entry after 12/19/1990

2. OR filed for Asylum with legacy INS before 4/1/1990

v. Guatemalan:

1. First entered before 10/1/1990 AND registered for ABC on or  before 12/31/1991 
a. EXCEPTION: Unless they were apprehended at the time of entry after 12/19/1990

2. OR filed for Asylum with legacy INS before 4/1/1990
vi. Other soviet countries & some countries of Eastern Europe 
1. Entered the US on or before December 31, 1990 AND
2. Applied for asylum on or before December 31, 1991.
D. Requirements

i. 7 years of continuous physical presence

ii. Good moral character

iii. Extreme hardship to themselves or qualifying LPR or USC family member  (parent, spouse, child)

iv. Prosecutorial Discretion

E. Spouse or unmarried child under 21 can also be granted if principal applicant is granted; relationship must exist at the time the decision to grant suspension or deportation or cancellation to the principal is made. 
i. Son or daughter (unmarried but over 21) must have entered prior to 10/1/1990 AND  relationship exists at the of granting for principal applicant. 
F. Extreme Hardship Factors– Similar to Matter of Anderson
i. Age of respondent at time of entry and when relief was filed for

ii. Age, number and immigration status of their children and ability to speak language in other country

iii. Health of applicant and qualifying relatives

iv. Ability to obtain employment in other country

v. Length of residence in the US

vi. Existence of other family member who will be legally residing in the US

vii. Financial impact of the alien’s departure

viii. Impact of a disruption of educational opp.

ix. Psychological impact of the alien’s deportation

x. The current political and economical conditions in the country

xi. Family and other ties to the country to which they would return to

xii. Contributions to and ties to a community in the US including the degree of integration into society

xiii. Immigration history, including authorized residence in the US

xiv. The availability of other means to adjust to permanent resident status
VII. Registry 

A. Confers a discretionary authority on the AG to award LPR status to certain noncitizens who entered the US before a specified date. 

B. Congress has advanced the date from time to time. Congress; first registry cutoff date was June 30, 1948. IRCA advanced the date to January 1, 1972 (which is where it remains today). 

i. Current discussions in Congress to advance the date to 2010/ 2011 in the infrastructure bill. We will wait to see how this develops. 

ii. Requirements:

1. Noncitizen must have entered the US before January 1, 1972 and maintained continuous residence;

2. Noncitizen needs to show that s/he is a person of GMC, is not ineligible for citizenship, is not deportable a terrorist or Nazi, and is not inadmissible under § 212(a) insofar as it related to criminals, procures, and other immoral persons, subversives, violators of the narcotics laws, and smugglers of aliens. 

a. There is no requisite time period for GMC for registry. Applicant must show only that s/he is currently a person of GMC. However, past deeds will reflect current character. 
VIII. IRCA – Legalization or Late Amnesty (will not be tested on this) 
A. Doesn’t really exist anymore but it was a form of receiving status. 

B. Requirements:

i. 1. establish unlawful status prior to January 1, 1982

ii. 2. establish continuous physical presence since January 1, 1982 to May 5, 1986

iii. Demonstrate basic citizenship skills

C. Special Agricultural Workers Program ( another program under this) 

i. Requirements:

1. Establish 90 days agricultural work with perishable goods between May 1985 and May 1986

D. Three main lawsuits rose to the top challenging the Legacy INS action in particular circumstances.

i. Catholic Social Services v. Meese

1. Known as CSS decided whether brief departures broke the continuous residence. INS took the position that any departure broke the departures.

ii. League of United Latin American Citizens v. INA

1. Known as the LULAC litigation challenged whether departing and reentering on valid B-2 status broke the continuous residence.

iii. Zambrano v. INS 

1. Knows as Zambrano litigation, challenged the INS denial of applications due to the applicant's use of certain public benefits. 

iv. Life Act 2000– Late Amnesty

1. Passed by Clinton. Essentially,said that if you were a part of the one of the lawsuits above, you had the ability to reapply. Under this program, it made their apps confidential, as in the gov’t could not use the info later to deport them. 

IX. Adjustment of Status (AOS)
A. Can serve a dual function:

i. Affirmative relief from removal and obtaining your LPR status without leaving the US. As we discussed earlier in the course, if you entered with inspection and are an immediate relative, you are eligible to adjust under § 245(a) of the INA. 

ii. If you entered without inspection (EWI), you must have § 245(i) protection, either by filing a labor certification or family petition before April 30, 2001 or be included under the savings clause. 

iii. Readjust LPR status if in deportation proceedings and being petitioned with a visa that is immediately available. 
B. Ex: The last legal entry on a B-2 or any other nonimmigrant visa can serve as inspection and admitted for an adjustment of status, even if you later overstayed. 

X. Private Bills
A. Legislation that provides LPR status for a specific individual when existing general provisions cannot. 

B. Requirements: 

i. (1) Must be introduced by a Congressperson and 

ii. (2) Supported by the Immigration Subcommittee; 

iii. (3) and later by both houses. 

C. Doesn’t necessarily have to be voted on, as long as it is pending in the committee, that person can't be deported. 

D. Not commonly done anymore.

XI. Voluntary Departure 240B(a) 
A. The AG may permit an alien to voluntarily to depart the United States at the noncitizens own expense… In lieu of being subject to proceedings or prior to the completion of such proceeding. 2 Types of Voluntary Departure. 

B. Pre-Hearing Voluntary Departure 

i. If in removal proceedings, an eligible applicant must request V/D either before or during the master calendar hearing.

ii. An eligible applicant can receive up to 120 days of voluntary departure. The Attorney General may require an applicant to post a voluntary departure bond. 

iii. An applicant convicted of an aggravated felony, terrorist ground, and those previously removed are not eligible

C. V/D at Conclusion of Proceedings 

i. The AG may permit an alien voluntarily to depart the United States at the noncitizens own expense if, at the conclusion of a proceeding, the IJ enters an order granting voluntary departure in lieu of removal. (You need to ask for it before the proceedings) 
ii. IJ must find:  

1. The applicant has been in the U.S. at least one year proceeding the service of the NTA

2. Applicant is a person of GMC for at least five years preceding the application of voluntary departure

3. Noncitizen is not convicted of an aggravated felony
4. Has established by clear and convincing evidence that she applicant has the means to depart

5. The IJ can only grant 60 days voluntary departure the Attorney General shall require the posting of a voluntary departure bond. 

a. Bonds usually start at $500. 

6. An applicant previously given voluntary departure is not eligible to receive it again

XII. Deferred Action/ Parole
A. U-visa (nonimmigrant visa) 

i. The U non-immigrant status (U visa) is set aside for victims of crimes who have suffered substantial mental or physical abuse and are willing to assist law-enforcement and government officials in the investigation or prosecution of the criminal activity.
1. Must be filed with USCIS; 

2. If you get the U-visa, you can the court to terminate proceedings but keep in mind it’s a long process. 

ii. Form I-918; Certification from law enforcement; 
1. U visa is granted for four years. 
2. It can be extended in special circumstances. 
3. It can cover other family members. 
4. U- visa can lead to LPR status after 3 years. 
5. 10,000 visa limits per year; current 4-6 years wait. Bona Fide Determinations for EADs (if it looks like the applicant would qualify for the visa).  
iii. Requirements: 
1. You are a victim of a qualifying crime. 

2. You have suffered substantial physical or mental abuse as a result of having been a victim of criminal activity. 

3. You have information about the criminal activity. 

4. You were helpful, are helpful, or are likely to be helpful to law enforcement in the investigation or prosecution of the crime.

5. The crime occurred in the U.S. or violated U.S. laws. 

6. You are admissible. If not, then apply for I-192 Waiver. 

7. If under the age of 16 or unable to provide info due to a disability, a parent, guardian, or next friend may assist law enforcement on your behalf. 
B. T Visa (nonimmigrant visa) 
i. General: 

1. Victims of trafficking in the US; 

2. 5K Visa Limit per year 

ii. Requirement:

1. Comply with any reasonable request from law enforcement for assistance in the investigation or prosecution of human trafficking; 
2. Would suffer extreme hardship involving unusual and severe harm if removed; 
3. Are admissible in the U.S.; if not, you may apply for a waiver on a Form-192.

C. Special Immigrant Juveniles (SIJS)
i. SJIS creates a path to LPR status for children 
1. SIJS individuals are deemed to be paroled 

2. First you get the order from the state court then you file AOS w/ the state court’s findings. 

ii. To establish eligibility, a state juvenile court or family law court must make factual findings that:

1. The child has been declared a dependent of the juvenile court

2. The child’s reunification with one or both of his parents is not viable due to abuse, neglect, abandonment, or similar basis found under state law

3. It is not in the child’s best interest to be returned to his or her country of origin
iii. Certain grounds of inadmissibility are inapplicable against SIJS § 245(h)(92): 

1. Public charges, 

2. Lack of labor cert, 

3. EWI, 

4. unlawful presence,

5. fraud, 

6. stowaway, 

7. lack of entry documents. 

8. Some crimes cane be waived. See § 245(h)(2)(B)

iv. Subject to Visa Bulletin under EB4 Category 
D. Deferred Action §103(a)
i. Form of administrative relief, AKA nonpriority enforcement status. Would not be deported right away.

ii. A form of administrative relief, originally known as “nonpriority enforcement status.” it is one of many forms of prosecutorial discretion available to the Executive Branch
iii. Parole in place §212(d)(5)
1. AG “may… in his discretion parole into the U.S. temporarily under such conditions as he may prescribe only on a case by case basis for urgent humanitarian reasons or significant public benefit any alien apply for admission  to the U.S.

2. A form of deferred action. Not considered as a form of admission.

3. Examples of Parole: 

a. Paroled Cubans into the U.S. in 1980 by Pres Carter

b. Granted parole to Haitian orphans who were in the process of being adopted by U.S. citizen in 2010

c. Obama granted parole in May 2010 to spouses, parents, and children of U.S. citizens serving in the military. (didn’t want to distract U.S. soldiers) 

d. Afghan nationals being granted humanitarian parole 
E. DACA

i. Deferred Action for Childhood Arrivals

1. Initial Requirements:

a. Were under 31 as of June 15, 2012

b. Came to the U.S. before reached 16

c. Have continuously resided in the US since June 15, 2007

d. Were physically present in the US on June 15, 2012 (when DACA was created) 

e. EWI before June 15, 2012 or lawful status expired as of June 15, 2012

f. Currently in school, have graduated or obtained a certificate of completion from high school/ general education (GED) 

g. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a threat to national security or public safety.
ii. What offenses constitute a significant misdemeanor?

1. For the purposes of this process a significant misdemeanor is a misdemeanor defined by federal law and that meets the following criteria:

a. Regardless of the sentence imposed is an offense of:

i. Domestic violence, 

ii. sexual abuse or exploitation, 

iii. burglary, 

iv. unlawful possession or use of a firearm, 

v. drug distribution or trafficking, or 

vi. DUI or;

b. If not an offense listed above, is one of which the individual was sentenced to time in custody of more than 90 days. The sentence must involve time to be served in custody, and therefore does not include a suspended sentence.
c. ***Notwithstanding the above, the decision whether to defer action in a particular case is an individualized, discretionary one that is made taking into account the totality of circumstances.

2. Where are we at right now? –

a. Judge Hannan said that DACA is unlawful but he knows that his decision is going to get challenged so, he is allowing DACA to continue until decided by appeal. But, no new applicants. 

XIII. § 212(c) & Other Waivers 

A. 212(c) Waiver 

i. History– Came from the 7th Provis

ii. Former INA section 212(c) – Noncitizens lawfully admitted for permanent residence who temporarily proceeded abroad voluntarily and not under of deportation, and who are returning to a lawful on relinquish domicile of seven consecutive years, may be admitted in the discretion of the Attorney General without regard of the provisions or subsections (a) other than paragraphs (3) and (9)(C). Nothing contained in the subsection shall limit the authority of the Attorney General to exercise of discretion vested in him under section 211 (b). The first sentence of the subsection shall not apply to an alien who has been convicted of one or more aggravated felony and has served for such felony or felonies a term of imprisonment of at least 5 years. 
1. Replaced with IRAIRA but still being used for really old cases.
iii. Matter of Marin Factors used in assessing the §212(c) Waiver:

1. Favorable consideration
a. Family ties within the US residence of long duration in this country particularly when begun at a young age
b. Evidence of hardship to the respondent in family if removal occurs
c. Service in the US armed forces
d. History of employment
e. The existence of property or business ties
f. Evidence of value and service to the community
g. Proof of genuine rehabilitation if a criminal record exists
h. Other evidence attesting to the respondent’s good character
2. Adverse factors
a. Nature and underlying circumstances of the grounds of removal
b. Presence of additional significant violations of US immigration law
c. Existence of criminal record, and if so, it’s nature, recency, and seriousness
d. Other evidence indicative of bad character or undesirability
iv. Matter of Roberts
1. Facts: A 29 years old LPR from Jamaica was being deported for § 241(a)(4)(B) and § 241(11), aggravated felony and controlled substance violation. He was sentenced to 8 years but was able to reduce his sentence to 120 days in prison. He argued that his children and wife would suffer extreme hardship with his deportation. IJ granted his waiver but the gov’t appealed and it was sustained.
2. Holding/ Reasoning: 1) A sole conviction for the felony sale of a controlled substance is sufficient to support a determination that the respondent is a drug trafficker within the meaning of section 101(a)(43) of the Act & 2) An applicant for a waiver of inadmissibility under section 212(c) of the Immigration and Nationality Act, 8 U.S.C. § 1182(c) (1988), who is an aggravated felon is not required to meet a heightened discretionary test beyond the requirements set forth in Matter of Marin
B. 212(h) Waiver 
i. Waives several criminal grounds of inadmissibility, including:
1. A crime involving moral turpitude, 
2. A single conviction of simple possession of 30 g or less of marijuana, 
3. Multiple criminal convictions, 
4. Prostitution + commercialized vice, and 
5. Offense by diplomats asserting immunity from prosecution for serious criminal activities.
6. Note: Form I-601 must be filed with supporting documentation. 
ii. Does NOT waive the following: 

1. Noncitizens who have been convicted of (or who has admitted committing acts that constitute) murder or criminal acts involving torture, or an attempt or conspiracy to commit murder or a criminal act involving torture. 

2. Noncitizens convicted of aggravated felonies 

3. LPRs who have not resided in the U.S. of at least 7 yrs preceding the initiation of the procedures. 

a. Non-LPRs don’t have to worry about this 7 yr requirement. 

iii. This waiver has two components:

1. Applicant must establish his or her USC or LPR immediate family will suffer “extreme hardship” if they are not allowed into the United States

2. Second, the applicant must wait at least 15 years after the commission to apply for such relief. 
a. Inadmissible conduct occurred more than 15 years before the day of the noncitizen’s application for a visa, admission, or AOS

iv. Applicable to ANY noncitizen: 

1. The noncitizen has been rehabilitated; 

2. The admission to the U.S. of such noncitizen would not be contrary to the national welfare, safety, or security of the United States, 

3. The commission of the act that makes the noncitizen inadmissible occurred at least 15 years before the filing of the app, admission, or AOS. 

4. Requires favorable discretion by the adjudicator.

a. Use the Marin factors. 
b. Heightened Standard: will not give favorable discretion if involving violent or dangerous crimes UNLESS it would result in exceptional and extremely  unusual hardship.

i. Even then, it still might be denied, depending on the underlying crime. 

v. Applicable to VAWA Self-Petitioners:

1. If AG in his discretion, and pursuant to such terms, conditions, and procedures as he may be by regulations prescribed has consented to the noncitizen apply or reapplying for visa, admission, or AOS. 

vi. Applicable b/c of hardship purposes: 

1.  Applicant must establish his or her USC or LPR immediate family will suffer “extreme hardship” if they are not allowed into the United States

a. Use Marin Factors & remember heightened standard requirement. 

vii. Matter of Mendez-Morales – Rehabilitation is Required 
1. Facts: LPR and native of Mx and was convicted for 1st degree of sexual assault but was let out after serving 1 yr. He had 3 USC children. He asserted that he was innocent but was falsely accused, despite being found guilty by a jury. The IJ used the Marin factors but balanced the neg facts of his case, being that he had sex with a 13 yr old when he was 40yrs. The court found that he met the first 2 factors but did not meet the favorable discretion by the IJ. 

2. Holding/ Reasoning: The court declined his 212(h) Waiver. 

3. Main take away: it’s hard to meet favorable discretion when you completely deny guilt to the crime. It doesn’t show rehabilitation. 

C. 212(i) Waiver 

i. For inadmissibility purposes to any applicant who has been charged with seeking to procure (or has sought to procure) a visa, other documentation, or admission into United States or other benefit provided under the act by fraud or willfully misrepresenting a material fact. 
1. Waiver if filed on I-601

2. One of the hardest to get approved on. 

ii. Provides a waiver for this ground of inadmissibility for two purposes:  
1. To an applicant who is the spouse, son, or daughter of a USC or LPR and refusal into the U.S. will result in “extreme hardship” to the spouse or parent only. OR
2. To VAWA Self-Petitioner who demonstrates extreme hardship to the noncitizen or noncitizen’s USC/ LPR parent or child. 
D. 212(d)(11) Waiver – Alien Smuggling Waiver 

i. The AG may, in his discretion for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest, waive applications of clause (i) of subsection (a)(6) (E) if the noncitizen has encouraged, induced, assisted, abetted, or aided only an individual who at the time of the offense was the noncitizen’s spouse, parent, son or daughter( and no other individual) to enter the US in violation of law. 

1. Only applies to LPRs who went abroad voluntarily without being deported when they did the smuggling OR
2. Applies in the case for a noncitizen seeking admission or AOS as an immediate relative or under the family preferences – 203(a) 
E. 212(d)(3) – Nonimmigrant Waiver 

i. For nonimmigrant visas applicants who are inadmissible for criminal offenses.
1. Ex: Like CIMT, Fraud, Agg Felony, Drugs, Health Grounds, etc.  

ii. Effective only for temporary, non-immigrant admissions. (only for the time you’re allowed admission) 

iii. Congress provided the waiver to permit inadmissible noncitizens for humane reasons, or for reasons of public interest.

iv. Matter of Hanka– three-part test: 

1. Risk of harm to society of the noncitizen is admitted; 

2. Seriousness of prior immigration and criminal offenses; 

3. Applicant’s reasons for wishing to visit the U.S. 

v. EXCEPTION– not applicable to people guilty of the following: 

1. 212(a)(3)(A)(i)(II)– activity that violates any law of the U.S. relating to espionage or sabotage
2. 212(a)(3)(A)(ii) – any other unlawful activity 

3. (iii) any activity with purpose of which is the opposition to, or the control or overthrow of the gov’t by force, violence, or other unlawful means. 

4. 3(C) Foreign Policy –activities have potential to cause adverse effects in foreign policy 
5. 3(E)(i) –Participation in Nazi persecutions 

6. 3(E)(ii) – Participation in Genocide 

F. I-212 Waiver 

i. If a person is deported/ removed, and wants to return to the U.S., they must seek an I-212 waiver. 

ii. Matter of Tin Factors: 
1. The basis for the prior deportation; 

2. Recency of deportation; 

3. Length of residence in the U.S.;

4. Applicants moral character; 

5. Respect for law and order; 

6. Evidence of reformation and rehabilitation; 

7. Family responsibilities; 

8. Any inadmissibility under other § of law; 

9. Hardship involved in applicant or others; and

10. The need for the applicants services in the U.S

G. 212(a)(9)(B)(v) – Waivers for Unlawful Presence 
i. Provides a waiver for 3/10-year bar. 

ii. To qualify for the waiver, the applicant must: 

1. Establish that refusal of admission will result in extreme hardship to their USC/LPR spouse or USC/LPR parents. (not children but argue indirect hardship)  

iii. The waiver is filed and form I-601. The waiver is filed at the time of the consular or adjustment of status interview

iv. Standard to Apply – the extreme hardship standard has been commonly developed in suspension of deportation case law. Hence, these lines of cases should be with you to support your waiver. See revised extreme hardship. 

H. 601A Provisional Waiver 

i. Only for those who are ineligible due to unlawful presence

ii. 2013 – Provisional waiver for immediate relatives of USC spouses, children and parents can apply for provisional unlawful presence waivers before they leave the U.S. for their consular interview. 

iii. 2016 –expanded the rule to all individuals statutorily eligible for an immigrant visa (immediate relatives, family-sponsored or employment-based immigrants as well as Diversity Visa selectees) and a waiver of inadmissibility for unlawful presence in the U.S. Received before they depart for their immigrant visa interview. 
I. 237(a)(1)(H) Waiver 

i. Provides a discretionary waiver in removal proceedings for certain misrepresentation and fraud at admission that would otherwise render deportable the LPR or self-petitioner under VAWA. 

ii. Waiver applies to any underlying inadmissibility ground that directly resulted from the fraud or misrepresentation committed at admission.
iii. Requirements

1. Have a qualifying family member, USC/LPR spouse, parent, son or daughter

2. Were in possession of an immigrant visa or equivalent doc at the time of admission; 
3. Were otherwise admissible at the time of admission except for inadmissibility under INA that was a direct result of the fraud or misrepresentation.
iv. Ex: people who said they weren’t married but actually were or lied about their age to get admission. 
J. 209(c) – Waiver for Refugees

i. A refugee or a person granted asylum can seek adjustment of status within 1 year of obtaining status. If they have certain inadmissibility grounds, they will need a waiver. 

ii. This waiver can waive certain grounds with respect to an alien for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest. 

iii. Exam Note: Define the common usage of the words above. 
K. Health-Related Ground of Inadmissibility 

i. Waiver of communicable disease of public health significance

1. To be eligible, applicant must be one of the following:

a. The spouse, parent, child, unmarried son or daughter, or minor unmarried lawfully adopted child of:

i. A US citizen

ii. A person lawfully admitted for permanent residence or

iii. A person who has been issued an immigrant visa

b. Eligible for classification as a self-petitioning spouse or child

c. The fiancé of a US citizen or the fiancé's child

2. The officer will verify that the existence of the appropriate relationship is well supported in the applicant’s file (usually the USCIS confers with CDC)

3. HIV used to be a disease under this § but it isn’t anymore. 

ii. Waiver of immigrant vaccination requirement

1. Available for: 

a. An applicant seeking an immigrant visa at a US consulate and is found inadmissible for not being vaccinated or 

b. An applicant seeking AOS in the U.S. and is found inadmissible for not being vaccinated
2. Can use this waiver if: 

a. The applicant has, by the date of the decision on the visa or AOS application, received vaccination against the vaccine preventable disease(s) for which he or she had previously failed to present documentation;

b. The civil surgeon or panel physical certifies that such vaccination would not be medically appropriate; or

c. The requirement of such a vaccination would be contrary to the applicant’s religious beliefs or moral convictions. 

3. COVID-19 vaccination is required under this §

iii. Waiver of physical or mental disorder accompanied by harmful behavior

1. The officer should remember that the physical or mental disorder alone (that is without associated harmful behavior) or harmful behavior alone (without it being associated with a mental or physical disorder) is not sufficient to find the applicant inadmissible on health-related grounds.
2. USCIS may grant this discretionary waiver and impose terms, conditions, and controls (if any) that USCIS wants after consulting with the secretary of health and human services (HHS). 
a. A condition could include the payment of a bond.
b. A common condition of granting a waiver is that the applicant must agree to see a U.S. health care provider immediately upon admission and make arrangement to receive care and treatment
3. Waivers for physical or mental disorders with associated harmful behaviors do not require a qualifying relationship
iv. Waiver of drug abuse and addiction
1. No waiver for health-related inadmissibility due to drug abuse or addiction 
a. BUT an applicant may still overcome this inadmissibility if his or her drug abuse or addiction is found to be in remission. 
b. After being found inadmissible due to the drug abuse or drug addiction, an applicant may undergo a re-examination at a later date at his or her own cost. 
c. If, upon re-examination, the civil surgeon or panel physician certifies, per the applicable HHS regulations and CDC’s Technical Instructions, that the applicant is in remission, the applicant is no longer inadmissible as a drug abuser or addict. 
ASYLUM/ WITHHOLDING/ CAT 

***NOTE: CAN USE AS AFFIRMATIVE DEFENSES AGAINST REMOVAL IN EXAM. & MUST ANALYZE ALL 3 FORMS OF RELIEF IN EXAM 

I. Asylum 

A. Fundamental Protection: 
i. Nonrefoulment– Prohibition of returning refugees where they would face persecution. 
ii. “No contracting State shall expel or return (refouler) any refugee in any manner whatsoever to the frontiers of territories where his or her life freedom would be threatened on account of his or her race, religion, nationality, membership of a particular social group, or political opinion.”
iii. This became the “withholding of deportation” provision
B. Current Status of Asylum in the U.S. 

i. Presidential Proclamation on Asylum (under Trump Administration) 

1. Essentially, restricted asylum to individuals who requested it from specific port of entries, as assigned by their administration. 

2. If it was requested anywhere else, they would not be eligible for asylum.  

3. This proclamation was clearly contrary to §208 of the INA, thus getting blocked by the court. 

a. § 208 of the INA – Authority to Apply for Asylum 

i. Any noncitizen who is physically present in the U.S. or who arrives in the U.S. (whether or not at a designated port of arrival and including a noncitizen who is brought to the U.S. after having been interdicted in international or US waters) irrespective of such noncitizen’s status, may apply for asylum in accordance with this section or where applicable, section 1225(B) of this title. 
ii. Annual Refugee Quotes 

1. Each year the President, after consultation with Congress, assigns a refugee quota at the beginning of the fiscal year. Designated to certain countries and areas around the world. 

a. 2020 – 125,000

b. 2021 – 15,000 then reset to 62,500 but only 11,411 were admitted 

c. 2020 – 18,000

d. 2019 – 30, 000

e. 2018– 45,000

f. 2017 –110,000

C. Changes in Asylum 

i. Unaccompanied Minors – “CAM Program” 

1. Central American Minors Refugee Program (CAM) 

a. Created by Obama but ended by Pres. Trump (2018) and restarted by Biden in 2021.

b. CAM allowed them to apply for refugee status in their home countries for the first time. 

i. Created in an effort to discourage the thousands of unaccompanied children from trying to enter the U.S. illegally. 

ii. Originally, it wasn’t well-received b/c it only assigned 5,000 waivers. 

1. Note: there are 10,000 unallocated visas that can be used for CAM

iii. Restarted in September 13, 2021

2. Requirements 

a. Child must be unmarried & under the age of 21

b. A National of El Salvador, Guatemala, or Honduras

3. In some cases, children of a qualifying child or other eligible family members may also qualify, if those children are also under 21& unmarried. 

4. If you received access to the CAM program, but are ineligible for Refugee status, then: 

a. DHS will consider applicant for parole for a 3-year period. 

b. This does not lead to permanent immigration status but it does allow applicant to enter lawfully but temporarily & gets work authorization. 

c. U.S. Customs & Border Protection makes the ultimate determination whether to allow the applicant in for parole. 

d. Typical situations: allows unaccompanied minors to reunite with parents who are in the U.S. and gives them time to decide their next steps. 

ii. Migrant Protection Protocols (MPP) aka “Remain in Mexico”

1. Returns asylum seekers who have been inspected at a port of entry and put in removal proceedings to Mexico to await their proceedings. Implemented at ports of entry all across southern borders.
2. Lawsuit ongoing. 9th Circuit enjoined MPP; SC lifted injunctions; Current Admin seeks to end it. 

3. NOTE: Apply it to the exam!

iii. Blocking Asylum seekers from arriving at southern border

1. Rule change preventing asylum seekers from applying for asylum if they traveled through another country before reaching the U.S. if they did not apply in the previous country first. 
a. Transit Bar –BLOCKED
iv. Safe Third Country Agreements
1. The former administration has reached agreements with El Salvador and Guatemala which would require asylum seekers passing through to the U.S. to apply for asylum in that country first. Mexico did not sign, but threatened with tariffs by U.S.
a. Pres. Biden has ended the Asylum Cooperative Agreement.
b. No longer valid!  
v. Title 42 Expulsions & Restrictions Based on COVID-19
1. On March 2020, the CDC ushered in exclusions at the Southern Border b/c of COVID-19. 

2. It allows DHS to expel anyone –without normal safeguard for those fleeing persecution – if there is a “serious danger of the introduction of [a communicable] disease in the U.S.

3. Those exempted: 

a. USC, LPR, and anyone with valid travel documents. BUT not people applying for Asylum. 
b. Still Valid 

D. Asylum Process Generally 

i. Seek Asylum 

1. “Offshore Refugees” (Overseas Refugees) 
a. Admission of persons who qualify as refugees and apply for admission from outside the U.S. or its borders. INA § 207
i. The president, under special circumstances and after consultation with Congress, may also specify “any person who is within...(his or her) country of … nationality” as a refugee who otherwise meets the definition. INA 101(a)(42)(B)
b. Some within this group have fled their countries of origin and made their way to temporary refugee camps in countries of “first asylum”; others are still within their home countries. 
i. Either way, they are overseas and in need of transportation to and usually permanent resettlement in, the U.S. or other refugee receiving nations. 
c. Ex: Refugees from Syria 

2. “Onshore Refugees” (Asylum Seekers)

a. People who have managed to reach U.S. shores on their own. They seek to remain in the U.S. or at least to avoid being sent back to the country in which they fear persecution. 
i. Within this group, some are at ports of entry while others have already entered the U.S. legally or illegally. (but current changes in asylum rules and law threatened this approach)
ii. Note: The right to seek asylum may not extend to persons interdicted on the high seas or detained outside the physical territory of the U.S.
iii. Typical Examples: 
1. Haitian and Cuban applicants who present themselves at land borders 
2. Central American nationals (Salvadorians, Guatemalans) or Haitians at Mexico port of entry seeking asylum. 
3. At border, all asylum seekers will be mandatorily detained & Expedited Removal will be on the table for noncitizen. 
4. If you express “credible fear,” or desire to seek asylum, you will receive a CF interview.

5. If you establish CF, DHS can set bond or release you; 
a. Also, sets up regular Removal Hearing for full consideration of their asylum claim. 
b. If they express fear of torture, they will be interviewed to determine whether they have CF of torture. (CAT Relief) 

6. If you don’t establish CF, you can appeal to IJ. A hearing on CF will be conducted. 

7. If you do not appeal a CF denial, Expedited Removal will occur. 

a. Expedited Removal – INA 235(b)
i. The expedited removal provisions of the INA allow the DHS to order the immediate removal of an individual arriving at a port of entry or, in some cases, an individual already physically present in the U.S. without further hearing or review. 
E. Refugee Definition – §101(a)(42) 

i. Any person who is outside any country of such person’s nationality or, in the case of a person having no nationality, is outside any country in which such person last habitually resided, and who is unable or unwilling to avail himself or herself of the protection of, that country because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion. 
ii. In 1996, Congress expanded the definition of refugee to state specifically that a person who has undergone or fears a “coercive population control program” (such as forced abortion or sterilization) has shown past persecution or a well-founded fear of persecution on account of political opinion.” (happened b/c of China’s past practices) 
II. Establishing an Asylum Case – § 208(b) 
A. An asylum seeker must meet the “well-founded fear” definition of refugee. 
i. To establish a “well-founded fear” of persecution an asylum seeker must have a reasonable possibility (although not a probability) of persecution. 
ii. Note: Asylum is farther-reaching than withholding, as it results in permission to remain, not just non-return to the country of persecution.
B. You must apply for asylum within one year of your last arrival in the U.S. 
i. Exceptions: You may apply for asylum after the 1 year if: 
1. There are changed circumstances that materially affect your eligibility for asylum or;
a. Examples: 

i. Changes in conditions in applicant’s country of nationality, or, if stateless, country of last habitual residence;

ii. Changes in applicant’s own circumstances that can materially affect the applicant’s eligibility for asylum. 

1. Ex: You came to the U.S. and you’re a Christian, and while you were in the U.S. a change of gov’t in your country outlawed Christianity. 

2. Ex: In the case of a noncitizen who had previously been included as a dependent in another noncitizen’s pending asylum application, the loss of the spousal or parent-child relationship to the principal applicant through marriage, divorce, death or child turned 21. (AKA they have to file on their own now)
2. Extraordinary circumstances directly related to your failure to file within one year. 8 CFR 208.4(a)(5)
a. Examples: 
i. Serious illness or mental or physical disability, including any effects of persecution or violent harm suffered in the past, during the 1-year period after arrival;
ii. Legal disability (the applicant was an unaccompanied minor or suffered from a mental impairment) during the 1-year period after arrival
iii. Ineffective assistance of counsel
iv. The applicant maintained TPS, lawful immigrant or nonimmigrant status, or was given parole, until a reasonable period before the filing of the asylum application;
1. Ex: After having TPS for 10 yrs, it’s expired. You then have a reasonable period to apply for Asylum. 

v. The applicant filed an asylum application prior to the expiration of the 1-year deadline, but that application was rejected by the Service as not properly filed & returned for corrections, and was refiled within a reasonable period thereafter; or
vi. The death or serious illness or incapacity of the applicant's legal representative (attorney) or a member of the applicant’s immediate family.
III. Elements of Asylum –Originally Established by Matter of Acosta 
A. The alien must have a “fear” of “persecution”;

B. The fear must be “well-founded”.

C. The persecution feared must be “on account of race, religion, nationality, membership in a particular social group, or political opinion.”
D. The alien must be unable or unwilling to return to his country of nationality or to the country in which he last habitually resided because of persecution of his well founding fear of persecution.

E. Matter of Acosta
i. Facts: A taxi driver from El Salvador was being attacked by a Guerrilla group and killed some of the drivers. Noncitizen fled to the U.S. and sought asylum under member of a particular group. The court declined his request, b/c they didn’t find him to be a part of a particular group. 
ii. Main Take away: The court clarified “particular social group” to mean a group of persons, all of whom share a common, immutable characteristic. The characteristic may be innate, or a shared past experience. The particular group characteristic that will qualify should be determined on a case-by-case basis.
IV. Breaking down the Elements of Asylum 

A. PERSECUTION
i. Persecution is seen broadly but not defined in the statute. Hence, we rely on the court’s interpretations of the term. Examples accepted by the Crt:
ii. Persecution includes the infliction of harm or suffering by a government, or persons a government is unwilling or unable to control, to overcome a characteristic of the victim. (Ex: militant/ guerilla groups) 

iii. Serious violations of basic human rights constitute persecution. For example, detention coupled with physical torture constitutes persecution. Rape constitutes persecution.

iv. The definition of persecution does not, however, require a subjective intent to punish or harm the victim.
v. Persecution may also include severe economic deprivation threatening an individual’s life or freedom, or cumulative forms of discrimination or harassment rising to the level of persecution.

1. Harassment and simple attacks are not enough.  

2. Ex: preventing a specific group of people from obtaining an education.

vi. Persecution does not include legitimate prosecution for crimes. (might need to argue that prosecution of the crime should actually be seen as persecution) 

vii. It also does not include the governments requirement that certain person served in the military.

viii. Although fear of civil strife is not a basis for asylum, harm inflicted during the course of civil strife may constitute persecution.

ix. The persecutor may be either the government or a group or individual that the government is unable or unwilling to control.

B. WELL-FOUNDED FEAR – Interpreted in Matter of Acosta 
i. A well-founded fear must be subjectively genuine and objectively reasonable. 

1. The subjective prong of the well-founded fear test as satisfied by an applicant credible testimony that she or he generally fears harm. 

2. The objective prong of the well-founded fear test requires “credible, direct, and specific evidence in the record “that would support a reasonable fear of prosecution. Courts have held that even a 10% chance of persecution may establish a well-founded fear. An applicant’s fear must be generally based on an individualized, rather than generalize, risk of persecution.

ii. Real ID Act Changes 
1. Requires asylum applicants to demonstrate that one of the enumerated grounds was or will be “at least one central reason” for their persecution.

2. Allows IJ to require credible asylum and withholding applicants to obtain “corroborating evidence,” unless the applicant does not have the evidence and cannot reasonably obtain the evidence

3. Allows adjudicators, after considering the totality of circumstances and all relevant factors, to render adverse credibility determination based on demeanor, candor, inherent plausibility, consistency of an applicant written or oral statements. 

C. ENUMERATED GROUNDS 

i. RACE

1. The term “race “in the refugee definition should be interpreted in its widest sense to include for “all kinds of ethnic groups that are referred to as ‘races’ in common usage. “
ii. RELIGION 

1. Persecution an account of religion may assume various forms, including the prohibition of membership in a religious community, of worship in private or in public, of religious instruction, or serious discriminatory measures impulse on persons because they practice their religion or belong to a particular religious community. 

2. Mere membership in a particular religious community, however, would not normally be enough to establish an asylum claim. Conscientious objector claims have also raised this ground.

a. The gov’t/ people need to actually persecute your entire group. Them saying they’re going after a certain group of people in your religion isn’t enough. 

3. EX: A person who practices martial arts and believes that the practice should not be used to hurt others but is forced by the gov’t to teach martial arts to others. 

iii. NATIONALITY 

1. Includes citizenship, as well as membership in an ethnic or linguistic group, and may occasionally overlap with the term, “race.” 

a. It happens when there are adverse attitudes and measures directed against a national (ethnic, linguistic) minority. 

b. Conflict due to the presence of two or more ethnic or linguistic groups within the same country have resulted in persecution of groups such as ethnic Albanians and Yugoslavia, Curt’s in Iraq, indigenous populations in Central America, and ethnic groups in the former Soviet Union.

iv. POLITICAL OPINION 

1. Has been interpreted to encompass a wide spectrum of views like, any opinion regarding the gov’t, its laws, or its policies. Asylum seeker must show that there is a causal connection between the persecution suffered or feared and their political opinion or imputed political opinion.” 

a. Political opinions are “opinions not tolerated by the authorities, which are critical of their policies or method.” 

b. A person may express his or her political opinion through actions as well as words. 

2. Imputed Political Opinion 

a. As long as the persecutor believes that applicant holds a particular view and intends to persecute the person because of it, it does not matter that the belief is wrong. In other words, individuals may also be persecuted for political opinions that they are erroneously believed to hold. (like the Dissent in Zacarias discussed) 
3. Neutrality/ Unexpressed Opinion as Political Opinion

a. Some courts have held that neutrality is a conscious choice is a political opinion. An asylum applicant must establish that the persecution he fears or suffered was because of his or her neutrality.

4. INS v. Zacarias – Neutrality is a Difficult Arg.  

a. Facts: Noncitizen from Guatemala fled after being told to join the guerilla group against the gov’t. He didn’t want to join b/c he feared the gov’t response against it. Court held that he didn’t hold a political opinion. He fears persecution for guerilla’s political opinion, not his own. 

b. Main Take away: Affirmative conduct (such as staying home from participating in a political activity) can cause imputed political opinion that is causing the harm. This is recognized by the 9th Circuit but not nationwide. (mentioned in the dissent of this case) 
v. MEMBERSHIP IN A PARTICULAR SOCIAL GROUP 

1. Persecution on account of membership in a particular social group (PSG) is persecution that is directed toward an individual who is a member of a group that is 1) composed of members who share a common, immutable characteristic; 2) defined with particularity; and 3) socially distinct within the society in question. (Matter of Acosta; Matter of M-E-V-G) 
a. The shared characteristics might be an innate one such as sex, color, or kinship ties, or in some circumstances it might be a shared past experience such as former military leadership or land ownership (Matter of Acosta)
b. The common characteristic must be one that the members of the group either cannot change, or should not be required to change because “it is fundamental to their individual identities or consciousness.”

c. EXAM NOTE: Make sure to define the PSG, specifically. 

2. Matter of M-E-V-G – Particularity & Social Visibility  

a. Facts: Noncitizen sought asylum under PSG and identified his group as Honduran Youth who are actively recruited by gangs but refuse to join b/c they oppose gangs.

b. Holding: Asylum app denied. They held that he did not qualify under PSG b/c his group didn’t have particularity or social visibility, which requires PSG to be (1) composed of members who share a common immutable characteristic; (2) defined with particularity; and (3) socially distinct within the society in question.
c. Main take away: Social visibility requires you need to be recognizable in society, but doesn’t necessarily need to be visible w/ the eyes. When defining a group, it can’t be too vague, broad, and must be discreet.
3. Matter of Toboso–Alfonso – Homosexuality as a PSG 
a. Facts: Homosexual man was persecuted in Cuba. Forced to go to doctor appts constantly, was harassed at work, detained and beaten.

b. Holding: Granted withholding, not asylum b/c of his cocaine charge (sold). He fell within this particular group b/c he being persecuted by his status and not by any past conduct. The court believed his freedom was threatened as it was clear by the Cuban’s gov’t ultimatum/ final threat just before coming to the U.S. 
c. Main Take away: INS has not challenged the argument that homosexuality can be a PSG/ 
4. Matter of A-B – DV Victims can’t create PSG 

a. Facts: Alleged PSG = “El Salvadoran women who are unable to leave their domestic relationships where they have children in common.” IJ denies asylum & BIA reversed IJ and reversed his factual and credibility findings (rarely done! Appellate courts largely defer to TC credibility). Held: reverse BIA decision; affirm IJ decision.
i. Determines courts have gotten PSG wrong ( Because the DHS conceded everything (in A-R-C-G-) there wasn’t a lot of analysis done. They gave it all away; if they had taken the time to analyze under the law, they would have found it is not a PSG. 
ii. Not a socially distinct group ( She isn’t suffering persecution on account of her membership of that group. Husband not beating her because she is an “El Salvadoran woman who is unable to leave her domestic relationships where she has children in common” ( It is a private affair. 
b. Main Take away: Professor believes the court decided this b/c they fear allowing this to be a PSG would open the floodgates. 

5. Matter of Kasinga– FGM can be a PSG 

a. Facts: Women fled her country b/c she feared FGM as it was a cultural norm where she was from. Asylum granted 

b. Main Take away: It does not matter that FGM is not enforced as a punishment or with malicious intent, as neither is statutorily required. FGM is used to control and dominate young women and thus is a clear form of persecution of a specific social group.
V. Bars to Asylum § 208(b)(2) 
A. Ordered, incited, assisted, or otherwise participated in the persecution of any person on account of race, religion, nationality, membership in a particular social group, or political opinion
B. Were convicted of a particularly serious crime (includes aggravated felonies)
C. Committed a serious nonpolitical crime outside the U.S. (conviction not necessary) 
D. Pose a danger to the security of the U.S.
E. Firmly resettled in another country prior to arriving in the U.S. 
i. Firm Resettlement – 8 CFR § 208.15
F. If you are inadmissible under § 212(a)(3)(B) or removable under §237(a)(4)(b) for the following grounds: 

i. Previously engaged in terrorist activity
ii. Are engaged in or are likely to engage after entry in any terrorist activity 
1. A consular office or the AG knows, or has reasonable grounds to believe, that this is the case. 
iii. Have under any circumstances indicated an intention to cause death or serious bodily harm, incited terrorist activity
iv. Are a representative of:
1. A foreign terrorist organization, as designated by the secretary of state or
2. A political, social, or other similar group whose public endorsement of acts of terrorist activity the secretary of state has determined undermines U.S. efforts to reduce or eliminate terrorist activities. 
v. A member of a foreign terrorist organization, as designated by the Secretary of State, or which you know or should have known is a terrorist organization
vi. Have used a position of prominence within any country to: 
1. Endorse or espouse terrorist activity, or 
2. To persuade others to support terrorist activity or a terrorist organization, in a way that the Secretary of State has determined undermines U.S. efforts to reduce or eliminate terrorist activities. 
G. Failed to file an asylum application (Form I-589) within 1 year of their last arrival in the U.S. or April 1, 1997, which is later. (subject to exceptions, see above) 
H. Previously applied for asylum and was denied by an IJ or BIA. 
i. EXCEPTION to previous denials of asylum
1. The applicant establishes the existence of changed circumstances which materially affect his or her eligibility for asylum. 
2. Note: This ONLY applies to same claims, not new claims. 

I. Can be removed to a safe third country pursuant to a bilateral or multilateral agreement
i. Ex: A bilateral agreement between the US and Canada was signed on December 5, 2002 but does not take effect until USCIS publishes implementing regulations.
1. It essentially does not grant asylum to a noncitizen who first passed through Canada from coming to the U.S. They need to seek asylum from Canada first. 

VI. Withholding of Removal 
A. Prohibits the deportation or removal anyone whose life or freedom would be threatened in their home country on account of one of the same five grounds necessary for asylum. The withholding of removal provision, § 241(b)(3) now reads, subject to exceptions:
i. The AG may not remove a noncitizen to a country if the AG decides that the noncitizen’s life or freedom would be threatened in that country because of the noncitizen’s race, religion, nationality, membership of a particular social group, or political opinion. (Aka no discretion) 
1. Withholding of removal implements Article 33 of the Conventions, which provides for “nonrefoulment” to a country where a person’s life of freedom would be threatened, so that a state party will not return any person. 
2. Withholding of removal requires that persecution be more likely than not. 
a. A person must show a “clear probability of persecution” which is more than a 50% likelihood of persecution.” 
b. The “clear probability” standard for withholding of removal is higher than the standard for asylum, which requires only a “reasonable possibility” of persecution.
c. This provision is not discretionary, it is mandated. 
i. An applicant meeting the above criteria cannot be removed. A grant of withholding of removal does not result in LPR status.
d. Note: Don’t forget if you have dual citizenship they can still deport you to your second country.
B. Bars to Withholding – § 241(b)(3)(B)
i. Persecution of others
ii. Being a danger to the community after having been convicted of a particularly serious crime
1. A person of an aggravated felony for which they received an aggregate sentence of at least 5 years imprisonment is considered to have committed a particularly serious crime.
iii. Serious reasons to believe the person has committed a serious nonpolitical crime outside the U.S.;
iv. Reasonable grounds to believe the person is a danger to the security of the US
VII. CAT – Convention Against Torture 
A. General

i. Originated from a multilateral UN treaty that has provisions designed both to prevent torture and to compensate victims of torture. 
ii. CAT is the first worldwide convention targeted specifically at torture and related cruelties. 
iii. It requires the participating states to prevent torture within their own territories, to cooperate with other states by prosecuting or extraditing alleged perpetrators and to do various things to protect actual or potential victims of torture. 
iv. Use a safety net if noncitizen does not qualify for asylum or withholding. 

B. Relief 
i. Prohibits the removal of an individual to a country where they would be tortured
1. BUT does not confer the possibility of AOS to permanent residency. 
2. + No derivative status on spouses or minor children. 
C. Elements to Establish CAT:

i. RULE: “Substantial grounds” for believing that the individual would be tortured upon return. Substantial grounds for believing means that a person must demonstrate that is more likely than not that he would be tortured. 
ii. What is torture? 

1. An intentional act
a. The severe pain or suffering must be intentionally inflicted to meet the definition of torture. 
i. Need not to be an affirmative act, but could be an omission, especially if the perpetrator has an affirmative duty to act. 
2. Infliction of severe pain or suffering
a. The pain or suffering must be severe and may be either physical or mental. 
i. It does not include “lesser forms of cruel, inhumane or degrading treatment or punishment that do not amount to torture.”
3. Under the custody or control of the offender
a. Must be directed against a person in the offender’s custody or physical control. 
4. For a broad array of wrongful purposes
a. The torture was inflicted for such purposes as: 
i. Obtaining information or a confession, punishment, intimidation, coercion, or discrimination. 
ii. The list is not exclusive, but indicates the type of motivation that typically underlies torture
5. By or sanctioned by a public official 
a. The harm must be inflicted by or at the instigation of or with the consent or acquiescence of a public official or any person acting in an official capacity. 
i. It might be difficult to argue that someone was done by a rogue cop but still make the argument. 
6. Not arising out of lawful sanctions
a. Does not include pain or suffering arising only from inherent in or incidental to lawful sanctions. 
i. Lawful sanctions include judicially imposed sanctions and other enforcement actions authorized by law, including the death penalty, BUT do not include sanctions that defeat the object and purpose of the CAT to prohibit torture. 
D. Benefits of CAT 

i. There are no exceptions to relief for persons convicted of crimes or for others ineligible for asylum. 
1. The U.S. may not return a person even if the person has been convicted of an aggravated felony or other “particularly serious crimes” in the U.S.
ii. There is no “on account of” requirement under CAT
1. In establishing eligibility for relief under asylum and withholding of removal provisions, an applicant must establish he or she has been persecuted on account of one of the five categories. 
2. Relief under CAT does not require a showing of these factors. 
PROSECUTORIAL DISCRETION
I. Prosecutorial Discretion 

A. Prosecutorial discretion is the authority that every law enforcement agency has to decide whether to exercise its enforcement powers against someone. (Inherent decision) 

i. Ex: If an officer sees a J-walker but also need to stop a bank robbery, the police officers have an inherent decision as to whether to exercise enforcement. Usually needs to think what is the best for the community, what is most efficient, and saves times. 

ii. Administrations use memos to control immigration processes 

iii. Reaffirmed in the U.S. v Arizona case. 

B. Although not an “official” defense, it can be requested if allowed by the DHS/ Administration policy 

i. Currently the Trasvina and Mayorkas Memos (see below) 
1. Use their factors as last resort in the exam***
C. Process: 

i. Private Counsel or Pro Se applicants can submit PD request outline the reasons why PD should be granted; 

ii. Gov’t attorneys are encouraged to act as well. 

D. Standard Operating Procedures– Los Angeles OPLA/OCC 

i. Procedure:
1. Noncitizen should send a PD Request via mail to the mailbox based where the immigration court is currently pending. 

2. Either as a PDF or Word Doc

3. State the type of PD sought (joint motion to dismiss, continuance, stipulation for relief/facts/bond, etc.)

4. Reasons why PD may be warranted;

5. Indicated whether the noncitizen has previously taken biometrics;

6. Include either an FBI criminal background or State Criminal History from current state of residence & include reports & conviction records. 

7. An affidavit stating they either never convicted a crime anywhere in the world or they have, provide details surrounding the arrests and/or conviction. 

8. Supporting documentation will greatly assist in evaluating their request. 

ii. When does PD arise?

1. Common examples: agreeing to continuances, stipulating to bond, joining in noncitizen motions to the immigration court, and agreeing to dismiss cases pursuant to 8 C.F.R. § 1239.2(c). 
iii. How the LA OPLA office determine PD? 

1. On a case-by-case basis considering the totality of the circumstances & OPLA may consider such factors as:   
a. The noncitizen’s length of residence in the United States; 
b. The noncitizen’s or the noncitizen’s family’s service in the U.S. military; 
c. The noncitizen’s family or community ties in the United States;  
d. Circumstances of the noncitizen’s arrival in the United States and the manner of his or 
her entry;  
e. The noncitizen’s prior immigration history; 
f. The noncitizen’s work and education history in the United States;
g. The noncitizen’s status as a victim, witness, or plaintiff in civil or criminal proceedings; and 
h. Compelling humanitarian factors present in the noncitizen’s case (including on the part of 
the noncitizen’s close family members), including: 
i. Serious medical condition, 
j. Age,  
k. Pregnancy,
l. Status as a child, and
m. Status as a primary caregiver of a seriously ill relative in the United States.
2. When noncitizen has been charged or convicted of a crime in U.S. or abroad OPLA may consider the following factors: 

a. The extensiveness, seriousness, and recency of the criminal activity; 
b. Indicia of rehabilitation; 
c. Extenuating circumstances involving the offense or conviction; 
d. The time and length of the sentence imposed, if any; 
e. The length of time since the offense or conviction occurred; and 
f. Whether subsequent criminal activity supports a determination that the noncitizen poses a threat to public safety.
E. Common Uses for PD: 

i. Seek to Admin Close or Dismiss proceedings to see I-601A waivers.

1. IJ’s are allowed to control their docket and Admins close or Terminate cases in their discretion but my follow certain criteria. (see below) 

a. Allowed people to go to their country and visit their consular offices to seek a green card. = eligible for consular processing.  

2. To Admin close cases IJ must follow the certain criteria: 

a. The reason administrative closure is sought;

b. The basis for any opposition to administrative closure;

c. The likelihood the respondent will succeed on any petition, application, or other action he or she is pursuing outside of removal proceedings;

d. The anticipated duration of the closure;

e. The responsibility of either party, if any in contributing to any current or anticipated delay; and 

f. The ultimate outcome of removal proceedings…when the case is recalendared before IJ or the appeal is reinstated before the board. 

g. Note: Considered Matter of Avetisyan Factors
i. Must address this criteria whenever someone is trying to Admin close a case. (gotta convince the IJ) 

ii. Stipulate to Facts, testimony, certain criteria, or application for relief

1. Ex: you can agree with a gov’t attorney that you completely qualify to Cancellation of Removal– Part B

iii. Dismiss Cases; 

iv. Withdraw NTA’s

v. Reissue NTA’s

vi. Stipulate to Joint Motions to Reopen;

vii. Any other issues that arise during proceedings;

viii. PD of out Court; Stays of Deportation I-246

F. Exam Note: You can use the Mayorkas memos to argue that your client isn’t one of the priorities and shouldn’t be deported. 
II. History of Prosecutorial Discretion 
A. We focused on this more stating with the Johnson Memo under the Obama Administration. 

i. Johnson Memo 
1. Priority 1– terrorist/ threats to national security’ apprehended at the border; convicted of an offense while active participation with gang; felony; aggravated felony 

2. Priority 2 – misdemeanants and new immigration violators– significant misdemeanor; burglary; unlawful possession of firearm; drug destruction; sexual aggravated crimes 

3. Priority 3– Other immigration violations – if you were issued a final order of removal on or after January 1, 2014.

4. If you didn’t fall under one of the priorities, then they weren’t going to focus on you. 

III. Kelly Memos (Trump Administration) 

A. Kelly Memo I – Rescinded previous memos

i. Rescinded prior memos (Obama’s admin) and created their own. 

ii. Essentially, made anyone with unlawful status as removable and without any indication of discretion. (Everyone is free game/ priority) 

iii. Reignited the ICE’s Criminal Alien Program – § 287(g) Program 

1. They interviewed people as they came into jails as to their status to determine whether they needed to put them on hold/ prevented them from being released; had ICE pick them up. – § 287(g) Program 

2. They interviewed people when they were going to get release to determine whether they were in the country lawfully. – Criminal Alien Program  

B. Kelly Memo II – Expanded on Expedited Removal 

i. 235(b)(2)(C) authorizes the department to return noncitizens arriving on land from a foreign territory contiguous to the U.S., to the territory from which they arrived. (Return to Mexico Program) 

IV. Mayorkas Memo [Current Biden Administration] 

A. Civil Immigration Enforcement Priorities – will prioritize for apprehension and removal noncitizens who are a threat to our national security, public safety, and border security. 

i. (1) Threat to National Security– a noncitizen who is engaged in or is suspected of terrorism or espionage, or terrorism-related or espionage-related activities, or who otherwise poses a danger to national security 

ii. (2) Threat to public safety– b/c of their serious criminal conduct and uses Aggravating factors such as: 

1. The gravity of the offense & sentence imposes

2. The nature and degree of the harm caused

3. The sophistication of the criminal offense 

4. Use or threatened use of a firearm or dangerous weapon

5. A serious prior criminal record. 

iii. Mitigating Factors– factors that officers can consider when assessing whether they should continue with enforcement against a noncitizen. Such as:

1. Advanced or tender age 

2. Lengthy presence in the U.S.

3. A mental condition that may have contributed to the criminal conduct

4. Status as a victim of crime or victim, witness, or party in legal proceedings

5. The impact of removal on family in the U.S., such as loss of provider or caregiver 

6. Whether noncitizen is eligible for humanitarian protection or other immigration relief;

7. Military or other public service of the noncitizen or their immediate family;

8. Time since an offense and evidence of rehabilitation;

9. Conviction was vacated or expunged.  

10. Note: Not an exhaustive list of factors. 

iv. (3) Threat to Border Security– A noncitizen who poses a threat to border security is a priority for apprehension and removal if: 

1. They are apprehended at the border or port of entry while attempting to unlawfully enter the U.S.; or 

2. They are apprehended in the U.S. after unlawfully entering after November 1, 2020.
3. **But still should consider the totality of the facts & circumstances when making a decision for enforcement of action. 

v. Must evaluate the individual and the totality of the facts and circumstances and exercise their judgment accordingly.
vi. Other issues: 

1. Memo stated that they will not use discriminatory factors. (race, gender, sexual orientation, national origin, etc.) 

2. Will not prioritize enforcement on issues who are being threatened by employers to avoid payment; noncitizens with LL/ tenant issue; noncitizens who will be serve as a witness.
a. Ensuring enforcement authority is not being used as an instrument of unscrupulous practices. 

vii. Effective on November 29, 2021
V. Trasvina Memo [Applies to government attorneys] 

A. Also sets forth the priority cases:

i. National Security– same as above.

ii. Border Security– same as above. 

iii. Public Safety– If convicted for an agg felony or who have been convicted of an offense for which an element was active participation in a criminal street gang as defined by the following: 

1. Who is not younger than 16 years of age and 

2. Intentionally participated in an organized criminal gang or transnational criminal organization to further the illegal activity of the gang or transnational criminal organization; and 

3. Are determined to pose a threat to public safety

B. Essentially, PD is considered for almost all immigration issues/ decisions. Such as:
i. Whether or not to issue a detainer, or whether to assume custody of a noncitizen subject to a previously issued detainer 
ii. Deciding whether to issue, reissue, serve, file, or cancel a Notice to Appear (NTA); 
iii. Deciding whether to focus resources only on administrative violations or conduct; 
iv. Deciding whether to  stop, question, or arrest a noncitizen for an administrative violation of the civil immigration laws; 
v. Deciding whether to detain or release from custody subject to conditions or on the individual's own recognizance; 
vi. Deciding whether to settle, dismiss, oppose or join in a motion on a case, narrow the issues in dispute through stipulation, or pursue  appeal in removal proceedings; 
vii. Deciding when and under what circumstances to execute final orders of removal; and 
viii. Deciding whether to grant deferred action or parole.
C. Power of PD is given to: 

i. Gov’t attorneys can act on PD, even if a private attorney/ party did not present any PD.  

ii. Attorneys can also consider mitigating & aggravating factors when assessing immigration cases. 

1. Mitigating Factors
a. Noncitizen’s length of residence in the U.S.

b. Service in the U.S. Military 

c. Family or community ries in the U.S.

d. Circumstances of arrival in the U.S. and the manner of their entry 

e. Prior immigration history 

f. Current immigration status (lawful permanent residence gives greater weight)

g. Work history in the U.S.

h. Pursuit or completion of education in the U.S.

i. Status as a victim, witness, or plaintiff in civil or criminal proceedings; 

j. Whether the individual has potential immigration relief available

k. Contributions to the community 

l. Any compelling humanitarian factors, including poor health, age pregnancy, status as a child, or status as a primary caregiver of a seriously ill relative in the U.S.

2. Aggravating Factors 

a. Criminal history (consider the extensiveness and seriousness of the charges & whether there were any rehabilitation defenses offered) 

b. Participation in persecution or other human rights violations, 

c. Extensiveness and seriousness of prior immigration violations 

d. Fraud or material misrepresentation

e. The age of noncitizen at the time the crime was committed

f. The length of time since the offense or conviction occurred

g. Whether subsequent criminal activity supports a determination that the noncitizen poses a threat to public safety 

iii. A lot of power given to governmental attorneys. 

iv. Each office has created their own list of PD. (not a unified PD for everyone) 

D. Judge Dre Tipton (District Judge from Texas) 

i. Blocked restrictions the Biden administration had imposed on ICE agents in detaining and removing criminal aliens. 5th Circuit limited the scope of the order and made the Trasvina active again. 

VI. Guidelines for Enforcement Actions in or Near Protected Areas – Memo

A. Before called “sensitive areas” but now called “protected areas” 

B. Will not allow immigration enforcement action to occur in this protected areas which are:

i. Schools

ii. Place of Worship 

iii. Medical or mental healthcare facility 

iv. Places where children gather 

v. Social services establishment 

vi. A place where disaster or emergency response and relief is being provided 

vii. A place where a funeral (other civil services) 

viii. Ongoing parade, demonstration, or rally 

ix. Courthouses (enforcement can occur in limited instances such national security, hot pursuit of someone who poses a threat to public safety, imminent risk of death, violence, or physical harm to any person; imminent risk of destruction of evidence.) 

MOTION TO REOPEN/ JUDICIAL REVIEW 

I. MOTIONS TO REOPEN – (“MTR”) 
A. For individuals who are in or were in removal proceedings, motions are a mechanism to introduce new evidence, reopen proceedings, reconsider past decisions, or remand or send them back to the lower court.
i. Can also be filed with USCIS or the AAO (not just the EOIR) 
B. BIA/ IJ may at any time reopen proceedings on their own motion. 8 CFR § 1003.2(a)
i. If the BIA/ IJ denies it, it’s hard appealing to COA b/c there is no established standard for BIA’s inherent power. 

ii. But have gotten jxd in the past for legal and constitutional errors. 

iii. They have the discretion to deny at any time, even if you made your prima facie case. 

C. RULE: The motion to reopen proceedings shall state the new facts that will be proven at a hearing to be held if the motion is granted and shall be supported by affidavit or other evidentiary material. The evidence to be offered must be MATERIAL and was NOT previously available and could not have been discovered or presented at the former hearing. § 240(c)(7) Applicant must also show prima facie eligibility for the underlying substantive relief requested. 
i. Ex: After someone’s app was denied, the Respondent married their USC boyfriend. These are new facts not previously available. 

D. Supporting Documentation 
i. A motion to reopen must be supported by affidavits

ii. If you fail to provide this, it doesn’t bar you from reopening if the DHS joins your motion or they do not affirmatively oppose it. 

E. Time Limitation: Must be filed within 90 days of the final order & you only get one opportunity to file a motion to reopen. 
i. Exceptions to time & numerical:
1. Asylum – Changed country conditions. 8 CFR 1003.23(b)(4)(i)
a. The time and numerical limitations don’t apply when noncitizen is filing a motion to apply for asylum, withholding of removal, or CAT and is based on changed country conditions arising in the country of nationality or the country to which removal has been ordered, if such evidence is material and was not available and could not have been discovered or presented at the previous proceedings. 

2. Motion filed to rescind an order entered “in absentia” – when the Respondent wasn’t present at the hearing & order was entered against him. The order “in absentia” may be rescinded only upon a motion to reopen filed:

a. Within 180 days after the date of the order of deportation if the noncitizen demonstrates that the failure to appear was because of exceptional circumstances beyond the control of the alien, OR
i. “Exceptional Circumstances” – serious illness of the noncitizen or serious illness or death of an immediate relative of the noncitizen 

b. At any time if the noncitizen demonstrates that they did not receive notice or if the noncitizen demonstrates that they were in federal or state custody and the failure to appear was through no fault of the noncitizen. 
F. Results of Filing a Motion to Reopen 

i. No automatic stay of deportation or removal

1. EXCEPTION

a. The filing of a motion to reopen an in absentia order of deportation or removal stays deportation. § 240(b)(5) 
ii. Departure from the U.S. 8 CFR 1003.2(d)
1. Departure from the U.S. ends the right to make motion to reopen or reconsider. However, a motion to reopen or MTR may be made on the basis that the departure was invalid or not legally executed.

a. The statutory right to file MTR and MTRec removal proceedings is not limited by whether a noncitizen has departed the US. differs among circuits. (9th Circuit allows it) 
G. Ineffective Assistance of Counsel 

i. Should be filed as a motion to reopen NOT a motion to reconsider. 

ii. Must meet the Lozada Requirements to reopen the case: 

1. Submit affidavit explaining agreement with former counsel regarding legal representation;

2. Present evidence that prior counsel has been informed of the allegations against her and given an opportunity to respond; 

3. Either show that a complaint against prior counsel was filed with the proper disciplinary authorities or explain why no such complaint was filed. (but most courts want to see the complaint) 

iii. Equitable Tolling and the Time/Number Motions Limitation

1. Equitable tolling applies “as a matter of fairness where a party has been prevented in some extraordinary way from exercising his rights.” It’s available when a petitioner was prevented from filing because of deception, fraud, or error, as long as the petitioner acts with due diligence in discovering deception, fraud or error. 

2. Due Diligence Requirement in Equitable Tolling

a. The filing deadline may be tolled until the petitioner, exercising due diligence, discovers the fraud, deceptions or error. 
b. In cases involving ineffective assistance, courts have found that the limitation period may be tolled until the petitioner meets with new counsel to discuss his file, thereby becoming aware of the harm resulting from the misconduct of his prior representatives. 
c. When Equitable tolling is sought, the courts will look at whether the applicant acted with “reasonable due diligence” after discovering the fraud.  

iv. Rodriguez- Lariz v. INS– Equitable Tolling 

1. Facts: A couple from Mexico were defrauded by a NOtario who prepared their paperwork and handed their case file to an attorney for the appearances who was not familiar with the case. After missing deadlines, filing for incorrect reliefs, and filing a motion to reconsider with essentially the same info and arguments previously denied, the couple sought new counsel. INS argued that they are filed a motion to reconsider & couldn’t file a Motion to Reopen.

2. Main Take Away: The defective representation petitioners received equitably tolled the numerical limit on motions to reopen and constituted ineffective assistance of counsel, requiring a new hearing on the issue of suspension of deportation.
II. MOTION TO RECONSIDER 

A. RULE: A motion to reconsider shall state the reasons for the motion by specifying errors of fact or law in the prior Court decisions and shall be supported by pertinent authority. §240(c)(6)
B. Time limitation: Must be filed within 30 days of the final order.
III. MOTIONS TO REMAND 

A. RULE: If you have a BIA appeal pending, and while it’s pending, something new or a material change happens. You can file a motion to remand asking the case to be returned to the IJ to seek consideration of new facts or changed circumstances. 
i. Aka b/c the BIA doesn’t consider new facts, you’re asking them to send to the IJ so they can consider the new facts. 

ii. Not expressly provided for by the INA or DHS regulations. 

IV. JUDICIAL REVIEW 
A. Streamlining (created in 2001)– Basically a way to allow one BIA judge to review the case without having to give an opinion.  

i. Before, it was 3 BIA Judges to review. 

ii. The new regulations eliminated half of the BIA members from 23 to 11. (very controversial b/c they got rid of the Judges who were for immigration)

B. Ultimate goal of the streamlining process was (new Case Management system)
i. Increasing productivity

ii. Of fair and legally correct decision

iii. In a program that can be sustained over an extended period of time 

C. LA Times reported multiple issues with this program: 

i. 2 members of the BIA were found to have issued decisions for 50 cases per day. It would’ve taken then 10 mins to review a case.

ii. So, they essentially doubted the BIA from actually reviewing the cases. 

iii. 9th Circuit got really mad and addressed the BIA in opinions. 

iv. It’s calmed down a bit, but still exists. 

D. Stays of Removal

i. Before the changes in 1996, if you filed a petition for review, an automatic stay of removal was enacted. IIRAIRA did away with this requirement. 243(b)(3)(B)
ii. In De Leon v. INS – The 9th circuit created an exception to this rule. 

1. De Leon Stay – created a temporary stay of removal upon the filing of a petition for review –> Gov’t has 7 days to respond to the stay request –> then sent the stay to a three-judge panel. 
2. The Temporary stay remains until the panel decides on the stay itself. 

iii. NKEN v. Holder – The standard for determining the stay include: 
1. Whether the stay applicant has made a strong showing that he is likely to succeed on the merits

2. Whether the applicant will be irreparably injured absent a stay

3. Whether issuance of the stay will substantially injure the other parties interested in the proceeding and;

4. Where the public interest lies

E. Judicial Review Bars 

i. 242(a)(2)(C) – BEFORE, IIRARA barred review of any case that had certain criminal grounds like CIMT, agg felony. But it has changed now.  

1. In order to preclude jurisdiction under this section, an applicant must be charged with and found removable based on an enumerated crime. 

2. Additionally, the court retains jurisdiction to address “three threshold issues: whether (petitioner) is: (1) a noncitizen, (2) removable, and (3) removable because of a conviction for a qualifying crime.” In other words, Court has jurisdiction to determine whether it has jurisdiction. 

V. Discretionary Decision Bar

i. 242(a)(2)(B) – removal proceedings initiated on or after April 1, 1997, no court shall have jurisdiction to review:

ii. Any judgment regarding the granting of relief Cancellation of Removal, Voluntary departure, or Adjustment of status or

iii. Any other decision or action of the AG the authority for which is specified under this subchapter to be in the discretion of the AG. 

B. EXCEPTIONS: 
i. KALAW v. INS

1. Ct says 7-year physical presence requirement could be reviewed b/c it must be determined from the facts, not through the exercise of discretion. 

a. But GMC and “extreme Hardship” is a discretionary determination. 

ii. Romero-Torres v. Ashcroft

1. Ct says no jurisdiction to review cancellation of removal claims. The “exceptionally and extremely unusual hardship” term is a subjective, discretionary judgment carved out by appellate jurisdiction.

VI. Jurisdiction Over Constitutional Issues 

A. The court retains petition for review jurisdiction to review constitutional claims “even when those claims address a discretionary decision.”

B. Some examples include:

i. Retaining jurisdiction to consider whether the BIA’s interpretation of the exceptional and extremely unusual hardship standard violates due process;

ii. Retaining jurisdiction to review due process challenges to denial of suspension based on IJ bias;

iii. Retaining jurisdiction on petition for review of denial of cancellation, to review applicants due process, ineffective assistance of counsel, and equitable tolling claims. (Rodriguez- Lariz) 

VII. Expedited Removal – Non-reviewable

A. 242(a)(2)(A), courts lack the jurisdiction to review on the merits of expedited removal orders. 

i. BUT – a court may use habeas corpus to review a claim that the person is a citizen, or that the person was not in fact the subject of an expedited removal order, or that the expedited removal procedures should not have been used because the person was returning LPR. 

VIII. Voluntary Departure –can’t appeal

A. 242(a)(2)(B) bars review of voluntary departure decisions

IX. Prosecutorial Discretions – can’t appeal 

A. 242(g)

X. Real ID Act

A. What changes to judicial review are included in the REAL ID Act?

i. It amends the judicial review provisions relating to immigration cases in the following ways:

1. It eliminated habeas corpus review of final orders of removal, deportation, and exclusion

2. It does not address habeas corpus review of detention;
3. It expanded judicial review of finals orders of removal, deportation and exclusion via a petition for review in place of habeas corpus review, allowing some review of previously non-reviewable cases and issues;

4. It eliminated judicial review of certain immigration decisions by mandamus or the “all writs” statute, although it did not eliminate all mandamus jurisdiction in the non-removal context and

5. It expanded the bar on judicial review of discretionary decisions and actions to include certain agency decisions and actions outside of the removal context. 

B. 241(a)(2)(D) which basically expanded jurisdiction of the COA to certain issues that they were previously excluded from. 
i. Legal & Constitutional Issues brought by noncitizens found removable based on a criminal ground.
ii. Possible review of one-year filing deadline decisions in asylum cases. 

iii. Review of finding an asylum applicable removable under security and terrorist grounds. 
iv. JUDICIAL REVIEW SUMMARY: System is designed to limit Appeals
1. COA CAN review constitutional claims and questions of law presented in petitions for review of final removal orders. (For ex: Is this a CIMT or is this an Agg Felony?) 

2. COA CAN’T review discretionary decisions.
3. COA CAN’T review cancellation of removal UNLESS, it concerns a constitutional issue or question of law. 

4. Waivers are NOT appealable 
