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1. The Proscribable Categories
1) True threats

2) Fighting Words

3) Incitement (subversive speech)

4) Obscenity

5) Child porn

6) Defamation

7) Criminal solicitation

8) Speech integral to crime

9) False advertising

Overbreadth and Vagueness

Reasons that a law within a proscribable category may still be unlawful under the 1st Amendment:

Overbreadth

· A law is overbroad if it prohibits a “real and substantial” amount of constitutionally protected expression, as compared to its “plainly legitimate sweep”

· When it comes to overbroad statutes, Plaintiff can bring action on its face, not as applied
Vagueness

· A statue is unconstitutionally vague if it is so lacking in specificity that 

a) Ordinary people cannot understand which conduct is prohibited; OR

b) The looseness in the language allows arbitrary or discriminatory enforcement

· A statute may be vague if it defines a crime not in terms of the defendant’s acts, but in terms of other peoples’ emotional responses to them

Examples:

·  “No speech about unlawful conduct” = overbroad
· “No speech supporting unlawful conduct” = vague
Board of Airport Commissioners of LA v. Jews for Jesus
· Statute = "No First Amendment activities" at the airport, unless airport-related
· Too broad — the statute leaves no room for narrowing

· "Much non-disruptive speech-such as the wearing of a T-shirt or button that contains a political message-may not be “airport related,” but is still protected speech

· Too vague

· The line between airport-related speech and nonairport-related speech is, at best, murky
Houston v. Hill
· Statute = “It shall be unlawful for any person to assault, strike, or in any manner, oppose, molest, abuse or interrupt, any policeman in the execution of his duty”

· Too broad — it punishes more than incitement and fighting words (ie. “nah, man that ain’t cool to arrest him like that”)
· People v. Callahan
· Statute = “Every person who maliciously and willfully disturbs the peace…by tumultuous or offensive conduct or uses any vulgar, profane, or indecent language within the presence or hearing of women or children, in a loud or boisterous manner, is guilty of a misdemeanor”
· “Tumultuous or offensive” = vague and overbroad
2. Incitement (subversive advocacy)

History:

a. 4 different tests used over time:

1. Clear and present danger test of WWI Era

· Schenck, Frohwerk, and Debs
i. Clear and PD test was NOT speech protective

ii. No evidence required that speech was detrimental enough effect to cause effect

iii. Intent required but minimal value

2. Reasonableness test of 1930-40s

· Gitlow, Whitney
i. Laws restricting freedom of speech will be upheld if they are rationally related to a legitimate government interest
3. Dennis clear and present danger test of 1950s

4. Brandenburg Test 

Brandenburg test (the current standard) 

· Subversive advocacy not protected by free speech if there are 3 elements:
1) Direction to Incite
· There is no clear requirement for this element, however there is a requirement that there was an intent to direct to incite (not easy burden to satisfy)
2) Imminence
· Does not have to be immediate
· Few days in advance is not imminent, but unclear if “we will march tonight”
· Consider:
· How many intervening steps are necessary to undertake the illegal conduct?
· Is there time for counter-speech?
a. Example: Hess v. Indiana
i. “We’ll take the fucking streets later/again” fails the imminence test and thus, cannot punish P under the 1st Amendment
· General terms (“later” or “again”) are not imminent
b. Example: Cohen v. California
i. Wearing a jacket that says “Fuck the draft” is not incitement because there is no imminence
c. Example: Brandenburg v. Ohio
i. “if our President, our Congress, our Supreme Court, continues to suppress the white, Caucasian race, it's possible that there might have to be some revengeance taken. We are marching on Congress July 4th”
· This fails imminence because July 4th was a date ahead of time, which gives time to combat the bad speech with good speech; it also requires intervening steps (“if things don’t improve”)
· Imminence outside of “typical” speech (ie. videos, internet posts) is extremely difficult to determine because the speaker doesn’t know the context that it will be received and it can be accessed any time (ie. years later)
3) Likelihood
· Must show that the speech is likely to lead to illegal conduct
· Not enough that speech has the tendency to lead to illegal conduct
· Consider:
1) Context of speech
· Audience
· Who is the audience and are they receptive?
· ie. urging Jihad to a group of extremists or to a group of university students in CA?
· Speaker’s relation to audience
· Speaker’s traits
· Are they persuasive and have power, like a priest?
· Circumstances
· ie. wartime v. peacetime; time of polarization?

· Any intervening steps necessary or easy to do task?
· ie. lets vandalize a PD in our jurisdiction vs. lets vandalize a PD across the country in D.C.
· Where is the speech given?
· Is it close to where the urged actions will take place?
2) Words used by speaker
· Are they vague and indirect?
· Less likely to incite
3) Results
· If the unlawful act happened, then hard to argue that there was no incitement, but can still potentially argue whether it was likely to incite based on context.
a. Example: NAACP v. Claiborne Hardware
i. Series of political speeches by NAACP leader telling Blacks: “if we catch you breaking the boycott, we will break your damn neck.” However, no violence ever actually broke out.
ii. Court ruled that the speech was not likely to incite violence because it did not create an effect on the listeners
iii. Violence can be threatened, so long as the communication does not actually incite lawless action — here, there was only a lawful economic boycott
· Later cases clarify that the effect of the speech has to be serious
3. Fighting Words
Fighting Words = those which (1) by their very utterance inflict injury or (2) tend to incite an immediate breach of peace.” (cause a violent reaction)
· Words or epithets directed at an individual likely to provoke a violent response
· “directed at” likely involves an element of requiring a face-to-face in-person interaction (but not entirely clear)

· No requirement of intent

· Unclear if it has to be directed at a literal individual (probably not — consider calling a group of 5 Blacks the “n-word”

· Example:

· Cohen v. California
· Wearing a jacket that says “Fuck the draft” is not fighting words because it is a general message (not directed at a particular individual/group)
4. True Threats
· Elements:

1) Threat of violence

2) Imminence NOT required

3) The threat need not be acted upon (or even intended to be acted upon)

4) Speaker need not directly communicate message to target, but has to intend that the speaker would ultimately see them (so, a defense can be that D did not intend for the speaker to actually see the threat)

5) Must have intent to place victim(s) in fear of bodily harm

6) No exceptions for political, social, literary, artistic threats

5. Defamation & IIED
Defamation = making false factual statements capable of harming another person's reputation

· Elements:
1) Publication

· Published = statement communicated to one or more persons other than Plaintiff

2) False statement of fact

· Truth of the statement is a complete defense

· Opinions that cannot be proven true or false are not statements of fact

· Statements of opinion that imply statements of fact may be defamatory

· ie. “Queen Elizabeth must have been a magnificent monarch to be the longest serving one in British history.”
· ie. “In my opinion, Obama illegally bugged Trump Tower” is still a false statement of fact

3) Not privileged

4) Conveys defamatory meaning (causes injury)

· The false statement must: (1) actually damage reputation OR (2) have a natural tendency to injure reputation

· Traditional categories of per se defamation include:

· Accusation of criminal activity;

· Accusation of contagious or loathsome disease;

· Accusation of unfitness for one's profession, trade, or business;

· Accusation of impotence or unchastity; or

· Accusations that expose a person to “hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or avoided”

· If defaming a public figure, then there must also be a clear and convincing finding of actual malice (statement made “with knowledge that it was false or with reckless disregard of whether it was false or not”)
· Who is a public figure?

· Public official — they have a bullhorn and purposely avail themselves of the public form; substantial responsibility for or control over conduct of government affairs;
· People who inject themselves into the public eye (ie. Colin Kaepernick, Michael Avenatti)
New York Times v. Sullivan
· Facts:

· NYT published a full page about racial tensions in the South. In this report, got many things wrong that vaguely involved the Commissioner of Public Affairs: ie. reported that MLK was arrested 7 times (not 4), that Black College dining hall was padlocked by cops to starve the students (it was never padlocked). These “facts” were endorsed by NYT’s sources and they had no reason to doubt their accuracy, though they did not double-check themselves. 

· No defamation here because the P is a public figure and there was no actual malice here.

IIED = (1) "Extreme and outrageous" conduct (2) performed intentionally or recklessly (3) causing "severe" emotional distress

· "Extreme and outrageous" = "shocks the conscience"

· For public figures to recover under IIED by reason of publication, need "false statements of fact" and "actual malice"

Hustler v. Falwell
· Facts:

· Falwell part of Christian Conservative movement in America. Hustler Magazine publishes that Falwell's "first time" was with his mother in an outhouse. This was based on other ads at the time with celebrities talking about their first time with certain liquors. "Ad parody not to be taken seriously" disclaimer on the magazine. Falwell sues under IIED.

· Outcome:

· No false statements of fact (disclaimer) and no actual malice (making jokes)

Snyder v. Phelps
· Facts:
· P is a private figure. D is a church that believes God hates and punishes the US for tolerance of homosexuality, particularly in the military. D pickets at military funerals. They have picketed at over 600 funerals. On the day in question, they picketed on public land next to military funeral. There was no yelling, profanity, and no violence associated with the picketing. Some examples of signs are: "Thank God for 9/11," "Thank God for Dead Soldiers," "Priests Rape Boys," "God Hates Fags," etc.
· Outcome:

· The "content" of Ds' signs plainly relate to broad issues of interest to society at large, rather than matters of "purely private concern."
· The issues highlighted — political and moral conduct of the US and citizen, homosexuality in military, and scandals involving the Catholic clergy — are matters of public concern
· While P is mentioned and connected to the theme of the speech, the overall theme was to the broader public issues
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Is the Speech on Matters of Public or Private Concern?


Look to "content, form, and context" of speech in its full context to determine whether speech is of public or private concern

· No single factor is dispositive

Public Concern
· Speech that can be fairly considered as relating to any matter of political, social, or other concern to the community" OR speech that is a subject of legitimate news interest (subject of general interest and of value and concern to the public)

· Controversial character or inappropriateness of a statement is irrelevant to the question of whether the statement deals with a matter of public concern
· Speech by a public figure is almost always going to be of “public concern”
Private Concern
· Speech concerned solely in the individual interest of the speaker and its specific business audience
6. False Advertising & Commercial Speech

False Advertising is a proscribable category and is not protected.

TEST TO DETERMINE WHETHER COMMERCIAL SPEECH IS PROTECTED:
1) Is the speech commercial speech?

· Form of an ad?

· References a specific product?

· Economic Motivation?

i. Solely related to economic interests of speaker and audience?

2) Is the commercial speech concerning lawful activity and not misleading? 
· If concerns unlawful activity or is misleading, then the speech can be regulated

3) Is the asserted governmental interest substantial? 
· Examples:

i. Protecting values of city (clutter, tranquility, appearance)

ii. Discouraging legal but dangerous activities (like smoking or gambling)

4) If answer to (2) and (3) is yes, we must determine whether the regulation directly and materially advances the governmental interest asserted AND whether it is not more extensive than necessary to serve that interest (more strict than rational basis, less than strict scrutiny — maybe closer to intermediary scrutiny, but Courts have been stricter recently)

· Must show that the harm recited is real and that the proposed restriction will alleviate those harms to a material degree

Central Hudson Gas
· Facts:

· D had law not allowing electric utilities to advertise. This limits commercial speech (speech solely related to economic interests of speaker and audience) on the basis of the state's interests in conserving energy. P sues.

· Outcome:

· The limit on speech here is unconstitutional because the Government’s order reaches all commercial speech, regardless of impact of the touted service on overall energy use. 

· D cannot justify suppressing information about electric devices and services that would cause no net increase in total energy use

Lorillard v. Reilly
· Facts:

· Commercial speech regulated to prevent youths from buying cigarettes and other tobacco products. 
· Outcome:

· The restriction on outdoor ads fails the last prong (not narrow enough) because virtually all places are within 1000 feet of schools, so this would effectively ban all ads for adults.

· The point of sale restriction fails the entire last prong (not advancing interest and not narrow enough) because some kids are taller than 5ft, those who aren’t can look up, and there are alternative rules that would more clearly advance only their interest (like putting the products behind the counter)

7. Speech Outside A Proscribable Category

Analytical Steps

1) Is it speech?

2) If so, does it fall within an existing proscribable category of unprotected speech?

3) If not, does censoring the speech further a “compelling governmental interest,” and is it narrowly tailored to achieve that interest (strict scrutiny)
US v. Alvarez
· Facts:

· D lies about being in military. Statute makes illegal "falsely representing himself/herself verbally or in writing, to have been awarded any decoration or medal authorized by Congress for the Armed Forces of the US."

· Outcome:

· Lying is not a proscribable category

· Government here has a compelling interest (protecting the integrity of the military and vets) but the statute is not narrowly tailored enough to serve that interest under strict scrutiny, so Alvarez wins

Cohen v. California
· Facts:

· Government wants to make “profanity” a proscribable category because someone wears “Fuck the Draft” jacket in courthouse
· Outcome:

· The speech is allowed. Failure of strict scrutiny here: P wants a statute that is too broad and prohibits all “offensive conduct” that disturbs “any neighborhood or person”

US v. Stevens
· Facts:

· D sold dogfighting videos in Japan. D convicted under statute that says one who "creates, sells, or possesses a depiction of animal cruelty" if done "for commercial sale" in interstate or foreign commerce.

· Rule:

· Creating/selling/possessing a product is enough to be speech (because otherwise we could ban the selling of books and documentaries)
· Outcome:

· This is speech; does not fit into proscribable category; and too broad (bans animal shelter commercials that show animal cruelty)

8. Expressive Conduct

Conduct is expressive conduct (speech + non-speech elements combined) if:
(1) The actor intends it to be expressive; and
(2) The audience (those who were there and saw the conduct) is likely to understand the conduct as expression

Analysis:
1) Is the conduct expressive?

· The actor intends it to be expressive; and

· The audience (those who were there and saw the conduct) is likely to understand the conduct as expression
2) Does it combine speech and non-speech elements?

3) Does statute further important/substantial government interest?

4) Is the governmental interest unrelated to the suppression of free expression?

· If unrelated (content-neutral), continue with O’Brien analysis (Step 5)
· If related (content-based), is it within a proscribable category or overbroad/vague?
· If not within proscribable category, Alvarez strict scrutiny standard

· If within proscribable category, Scalia RAV test

5) Is the incidental restriction on alleged 1st Amendment freedoms is no greater than is essential to the furtherance of that interest?
· This is an as-applied challenge

· Does not require least restrictive means

· Standard is closer to “is the statute overbroad”?

US v. O’Brien
· Facts:

· D and three companions burned their Selective Service registration certificates on the steps of a Courthouse. D stated that he burned his certificate to publicly influence others to adopt his antiwar beliefs. 

· Statute says: Cannot “forge, alter, knowingly destroy, knowingly mutilate, or in any manner change any Selective Service registration certificate”

· Outcome:
· P wins (this expressive conduct not protected by 1st Amendment)

· Burning Selective Service registration on a Courthouse, in front of a crowd, is expressive conduct

· Selective Service certificates serve substantial governmental purpose (ie. It serves as proof that the individual described has registered for the draft)
· Both the governmental interest and the challenged Amendment are limited to the “noncommunicative aspect of” D's conduct — so unrelated to suppression of free expression (content-neutral)

· The challenged Amendment precisely and narrowly assures the continued availability of issued certificates by prohibiting only their willful mutilation or destruction

Texas v. Johnson
· Facts:

· D protesting Reagan administration by burning the American flag. TX has law against flag desecration, including flag burning.

· Outcome:

· This is expressive speech and the government has interest (of patriotism) furthered, but this is a content-based law.
· “We don’t like what flag burners are saying when they burn the flag”

· Also, not within proscribable category, so requires strict scrutiny (and fails)
Time, Place, and Manner Restrictions

Analysis:
1) Expressive conduct?

2) Is the ordinance content-neutral?

3) Is it restricting time, place, and/or manner of speech/expressive conduct?

4) Do the T/P/M restrictions serve a significant government interest?
5) Is the ordinance narrowly tailored to fulfill the Government’s interest?
· Intermediary scrutiny

6) Does the ordinance leave ample alternative channels of communication?
Frisby v. Schultz
· Facts:

· D picketing anti-abortion messages directed towards abortion doctor. Ordinance restricts place ("before or about individual's homes") and time ("at any time") of picketing

· Analysis:

· Expressive conduct?

· Yes, picketing anti-abortion messages directed towards abortion doctor

· Is the ordinance content-neutral?

· Yes, doesn't refer to specific people or specific speaker ideas (just limits picketing — if it limited picketing for abortion, then content-based)

· Is it restricting time/place/manner of speech?

· Place ("before or about individual's homes") and time ("at any time")

· Do the restrictions serve significant governmental interest?
· Yes, protect one’s privacy in their own home

· Is the restriction of picketing about or before a residence narrowly tailored to serve the interest?

· Yes, not overbroad because the type of picketers banned by this are those who direct their picketing at a single residence
· Ample alternative channels of communication?

· Yes, can picket somewhere else, can go door-to-door, can distribute literature, etc.

· This ordinance is constitutional!
Ward v. Rock Against Racism
· Facts:

· There is a public amphitheater close by a meadow reserved as a quiet area. Beyond the meadow is residences. The city's regulation requires the amphitheater performers to use sound-amplification equipment and a sound technician provided by the city (so that the sound can be satisfactory for the audience, while not intruding on the people in the Meadow or residences).
· Analysis:

· Expressive conduct?

· Yes, music

· Is the ordinance content-neutral?

· Yes, applies to all musicians/concerts, regardless of who they are or what they believe

· Are there T/P/M restrictions?

· Time = During concerts

· Place = At the venue

· Manner = Use the city’s technology and technicians

· Does the ordinance serve significant governmental interest?

· Keeping it quiet for the park and residential areas nearby

· Are the restrictions narrowly tailored to serve that interest?

· Yes, not overbroad

· Are there ample alternative channels of communication?

· Leaves ample channels for communication because the content and quantity of expression are unchanged, just the volume is a little lower. Can literally communicate the same way

· This ordinance is constitutional!

Reed v. Town of Gilbert
· Facts:

· Regulation prohibited the display of outdoor signs without a permit, but exempts 23 categories of signs, including “Ideological Signs," “Political Signs,” and “Temporary Directional Signs” (i.e. signs directing the public to a church or other qualifying event). Of the three mentioned, Temporary Directional Signs had greater restrictions – according to the Code, no more than four of the signs, limited to six square feet, may be on a single property at any time, and signs may be displayed no more than 12 hours before the “qualifying event” and 1 hour after
· Analysis:

· Expressive conduct, but the ordinance is content-based, not content-neutral

· The restriction depends entirely on what the sign says

· Also not in proscribable category, so use strict scrutiny

Hate Speech

Hate Speech = “speech advocating the superiority or inferiority of groups of people based on personal characteristics like race, gender, national origin, religion, sexual orientation, disability”
· No accepted legal definition of hate speech
Analysis
· NOT a proscribable category

· Regulating hate speech is content-based regulation, so the regulation has to pass strict scrutiny

· Content-based = subject matter (ie. no speech about abortion) and viewpoint discrimination (ie. no speech against abortion, but speech favoring abortion)
· Can also argue lower than strict scrutiny under Breyer’s concurrence in Alvarez, but this is not the law
What if the Ordinance is Content-Based?
RAV v. St. Paul
· Facts:

· White teenagers burned cross on Black family's lawn. Ds challenge on overbreadth and unconstitutional because content-based.

· The ordinance:

“Whoever places on public or private property a symbol or characterization…of a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm, or resentment in others on the basis of race, color, religion or gender”
· Rules:

· Content-based regulations are presumptively invalid, even when within proscribable categories

· Exception: Content discrimination consisting entirely of the very reason the entire class of speech at issue (ie. Fighting words here) is proscribable. In other words, the reason we limit the smaller category is the same reason we limit the general proscribable category
· As Applied Here: 

· The ordinance regulates the expressive conduct of using a symbol or characterization of a burning cross or Nazi swastika. This is content-based, and is categorized as “fighting words” [those which by their very utterance inflict injury or tend to incite an immediate breach of peace.” (cause a violent reaction)]. We proscribe the general category of “fighting words” because we don’t want fights to break out. Here, proscribing the conduct in the ordinance for the stated reason of race/religion/creed. This is different than why we proscribe fighting words in general. Thus, regulation is unconstitutional.
Wisconsin v. Mitchell
· Facts:

· Black boy jumps White boy. Does so because after watching a movie where White people killed Black people, D said to friends, "are you hyped up to beat up some White boys?" D doesn't challenge the assault/battery charge, but challenges the enhancement that was added to charge because he picked V on basis of race. Statute allows enhancements for picking V on basis of race. 
· Outcome:

· The Court has allowed a narrow exception for content-based regulation when a D selects V on basis of race — because this is viewed as conduct, not speech. Regulations like this (enhancements) will be upheld.
VA v. Black
· Facts:

· 2 individuals charged with attempting to burn cross on Black neighbor's front yard.
· Statute: 

· “Unlawful to, with intent to intimidate, burn cross on property of another, a highway, or a public place”

· Outcome:

· Black says cross burning with intent to intimidate is ok to carve-out because it is a particularly bad type of true threat
· Different than RAV:
· RAV says cannot regulate cross burning with intent to intimidate because that carve-out is not for the same reason we limit fighting words (also, cross-burning not a particularly bad type of “fighting words” — even though it is a particularly bad type of true threat)

· Analysis:

· Cross burning is historically intertwined with KKK and is a symbol of impending violence, thus, it is a particularly bad type of true threat

Summary

Whenever There is Expressive Conduct:
· Content-neutral = O'Brien

· Hate Speech is Content-Based:
· Content-based, within proscribable category = Scalia RAV test

· Exception:
· VA v. Black (can also regulate if the expressive conduct is particularly bad type of proscribable category conduct)

· Content-based, not within proscribable category = Strict scrutiny

· Exceptions:
· Wisconsin v. Mitchell (selecting V on basis of race is considered conduct, not speech, so this regulation, though content-based, is allowed)
9. Prior Restraints

Prior Restraints = punishment for speaking without permission (you have to ask, "can I speak" before speaking)
· Not asking whether we can limit the speech, but asking whether the government's methods to control the speech are allowed (similarly to overbreadth and vagueness)

· Prior restraints have been rejected in every Supreme Court case so far

· Don’t want to get into prior restraints analysis unless we think that the target is to censor speech

Cochran v. Tory
· Facts:

· Cochran seeks injunction against ex-client for defamatory statements against Cochran’s professionalism and practice. The injunction is “no statements about Cochran and his law firm.”
· Outcome:

· While there is a heavy burden to rebut prior restraints, there is an exception for injunctions against defamatory statements, so long as the injunction is narrowly tailored to the defamatory statements.
· The injunction is denied here because not narrowly tailored enough

· An acceptable injunction would have been “cannot say X about Cochran and his law firm”

The Pentagon Papers
· Facts:

· Two separated proceedings consolidated in one case. In each proceeding, the US sought to enjoin the NYT from publishing classified documents involving US participation in the Vietnam War

· Outcome:

· Government loses because they did not meet their burden
· Heavy burden to rebut prior restraints

· There may be a national security exception (unclear because it is only dicta)

· Prior restraint only if “surely results in direct, immediate, and irreparable damage to our Nation or its people”

· No standard here, but this exception requires a high burden; making government look bad on global scale is not enough

· There is a narrow exception for injunctions in defamation cases (can enjoin the continuation of defamatory statements if the injunction is narrowly tailored to the defamatory statements)
10. Compelled Speech

Compelled speech doctrine is really about self-expression and not allowing the government to force us into an ideology.

· If no specific ideological message is dictated by the state to be displayed, then we are less worried about the compelled speech (Pruneyard)
Analysis:
1) Is the government compelling someone to speak?

2) Does the compulsion abridge the freedom of speech? (and if you are compelling speech, is it ok or not ok?)
· Consider:
a. Effect of the compelled speech on the individual being forced to speak
b. Does the compelled speech survive a form of heightened scrutiny?
i. Consider government interest and narrowly tailored
ii. Content-neutral compelled speech? — sufficiently compelling standard under Wooley
· This is intermediary scrutiny (same as O'Brien)
iii. Content-based compelled speech? (telling you exactly what you need to say), the Court is moving towards strict scrutiny (but hasn't said that is has to be that)

West Virginia State Board of Education v. Barnette
· Facts:
· School (D) has requirement that teachers and students salute the US flag daily. Two students were expelled for refusing to do this, based on their religious convictions.

· Analysis:

· Government is compelling someone to speak

· Effect of compelled speech on individual is that the individual can be disciplined, kicked out of school (hurts individual's freedom of thought)

· This is content-based compelled speech (everyone must salute the flag because of what it means to salute the flag)
· Government interest here = national unity, but this compelled speech is not going to survive strict scrutiny (other ways to promote national unity without compelling this speech)

· The restriction here violates the First Amendment

Wooley v. Maynard
· Facts:

· Misdemeanor in NH to knowingly obscure the figures or letters on the NH license plate, which includes their state motto ("Live Free or Die"). Ps are Jehovah's Witnesses and believe the motto to be repugnant to their moral, religious, and political beliefs, so they covered up the motto on their license plate

· Analysis:

· Government is compelling speech with the motto

· The effect on the individual is that it goes against their moral fabric and others may think that they believe in the motto because it is on their car

· This is content-based compelled speech (literally compelling people to say a belief system)
· Government interest here = need to be able to recognize NH license plates

· This will not survive intermediary scrutiny — not narrowly tailored enough; force them to have a NH license plate, but not the motto

· The restriction here violates the First Amendment

Pruneyard v. Robins
· Facts:

· Case where high schoolers circulate a petition with political message inside of a shopping mall. Mall owner viewed being forced to show the message as compelled speech. Kids win.
· Analysis:

· This is compelled speech
· Effect on the individual is not great: can disavow the opinion; others also will not identify a kids’ political statement with the mall itself

· There is no government compelling speech here: 

· Where there is no forced government message, this is just allowing expression
11. Campaign Finance

Contributions = Money given to candidate/campaign to spend however they want (general endorsement of candidate). Viewed as speech-y (speech by proxy)
Independent Expenditures = Political expenditures that support/attack a particular candidate, but the money doesn’t go directly into candidate’s pocket (different than contributions in this way). Viewed as speech.
Buckley v. Valeo
· Takeaways:

· Can limit contributions but not campaign spending (expenditures)

· Limiting contributions using “closely-drawn” (not specific, but probably between intermediary and strict) scrutiny

· Passes if the limit is closely drawn to the government’s interest in limiting corruption and the appearance of corruption (which is now just seen as quid pro quo under Citizens United)

· Cannot limit expenditures because we look at it as strict scrutiny
Citizens United
· Takeaways:

· Cannot have limits on corporate electioneering that is designed to make you elect or defeat a candidate, as long as that spending is independent of the candidate
· ie. favoritism, preferential access, “undue influence,” are no longer corruption

· Corruption has been narrowed to basically mean bribery

Disclosure Provisions
·  Must disclose the money contributed to the FEC and they make that money publicly available
· Use exacting scrutiny for disclosure provisions:
· Depending on the case, looks either like strict scrutiny or "intermediate scrutiny +"
Summary

· We have contribution limits, but no aggregate contribution limits
· Each contribution has to be under a certain amount, but can give as many contributions as possible
· No limits on campaign expenditures
· Still have disclosure limits, subject to exacting scrutiny
Normal Torts rules here
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