I. APPLYING EVIDENCE LAW
a. Appellate Review of Evidentiary Issues
i. FRE 103: Rulings on Evidence
1. General rule – An appellant may assert the trial court erroneously admitted or excluded evidence only if the error affects a substantial right, AND EITHER
a. The appellant timely objects AND states the specific grounds for error, OR
i. Timely – An objection is timely when the objector objects at the time the objection arises.
b. For wrongfully excluded evidence: the appellant informs the court of the error’s substance by an offer of proof, UNLESS the error is clear from the context
i. Offer of proof / making the record
1. EXAMPLE: Victoria’s friend Whitney walks alongside Victoria when she sees a man reach into Victoria’s purse and take her wallet. Whitney exclaims, “That man stole your wallet! Get him!” At trial, the prosecution asks Whitney to recount what she said. Defense counsel objects to the testimony as hearsay. The judge sustains the objection. The prosecutor asks for a sidebar, which the judge grants. The prosecutor explains Whitney’s testimony is admissible as a present tense exception to the hearsay rule. In this example, the prosecution “makes the record” for appeal by asking for a sidebar and getting his reply to the objection on the record.
c. Substantive right – A substantive right is one whose denial changes the case’s outcome
d. Harmless error – A harmless error does not affect the case’s outcome.
2. Renewing an Objection or Offer of Proof – Once the court conclusively rules on the record, the party need not renew an objection or offer of proof to preserve its claim of error.
3. Jury & Inadmissible Evidence – To the extent practicable, the court must conduct a jury trial in a manner that prevents the jury from hearing inadmissible evidence.
4. Plain error – By motion or on its own, the court may take notice of a plain error affecting a substantial right, even if the objecting party did not properly preserve the claimed error.
a. Application: 2 scenarios
i. The lower court made an obvious error
ii. One of the parties did not object when s/he should have
ii. Moving to strike – When the witness answers before the attorney has time to object, the attorney may move the court to strike the witness’s testimony
b. Standards of Appellate Review
i. Abuse of Discretion – When an appellate court reviews a case according to an abuse of discretion standard, the court gives great deference to the trial court
1. Application – The trial judge applied a rule requiring discretion 
ii. De novo – When an appellate court reviews a case de novo, they decide whether the court properly read and applied the rule
1. Application – The judge applied a rule with no discretion (yes/no)
II. SOURCES OF EVIDENCE & NATURE OF PROOF
a. WITNESSES
i. “Competent to be a Witness” – Competency refers to who may testify or who an attorney may call to the stand
1. FRE 601 – Every person is competent to testify UNLESS the Rules say otherwise. However, in civil cases, state law determines whether the witness is competent to testify about a state law claim or defense.
ii. Competency of Judge, Jurors, and Attorneys
1. Judges

a. FRE 605 – The presiding judge may NOT testify as a witness at the trial. A party need not object to preserve the issue.
2. Jurors 
a. FRE 606
i. At the Trial – A juror may NOT testify as a witness before the other jurors at the trial. If a juror is called to testify, the court MUST give a party an opportunity to object outside the jury’s presence.
ii. During an Inquiry into the Validity of a Verdict or Indictment (AFTER verdict/indictment entered)
1. Prohibited Testimony or Other Evidence – During an inquiry into the validity of a verdict or indictment, a juror may NOT (not competent) testify about:

a. Any statement made or incident that occurred during the jury’s deliberations; OR
b. The effect of anything on that juror’s or another juror’s vote; OR
c. Any juror’s mental processes concerning the verdict or indictment.

d. The court may NOT receive a juror’s affidavit or evidence of a juror’s statement on these matters.
e. EXCEPT – A juror may testify about whether:
i. Extraneous prejudicial information was improperly brought to the jury’s attention; OR
ii. An outside influence was improperly brought to bear on any juror; OR

iii. A mistake was made in entering the verdict on the verdict form (i.e., the jurors missed a zero or made a typo, NOT that the jury improperly calculated the verdict); OR
iv. Pena-Rodriguez: A juror who was racially prejudiced against a defendant voted against the defendant because of that bias
b. Jury misconduct generally
i. Before verdict/During the trial
1. Misconduct = drug use, intoxication in the jury box, lying during voir dire ( Jurors may tattle, and the judge may replace jurors from the panel with alternates
ii. After the verdict

1. Misconduct = voting against a defendant because of a juror’s prejudice ( Jurors may testify about juror deliberations
2. Misconduct ( drug use, intoxication in the jury box, lying during voir dire ( Jurors may NOT testify about conduct, but others in the courtroom may (e.g., bailiff)
iii. Competency of a Witness who Underwent Hypnosis
1. Testimony by a witness – A witness who was hypnotized to remember the events at issue may NOT (is not competent) to testify about events recalled during the hypnotic session. However, the witness may testify regarding events recalled prior to the hypnosis. California rule for civil cases and general federal rule. (People v. Shirley)
a. Real evidence exception – Real evidence obtained due to events recalled during a hypnotic session are admissible.
2. Testimony by the defendant – The Sixth Amendment protects a criminal defendant’s right to testify, including about matters recalled during a hypnotic session.  
a. EXAMPLE: Statue overturned that prohibited criminal defendants from testify about matters recalled during a hypnotic session b/c the Constitution overrules evidence rules. Rock v. Arkansas.
3. Compare: CEC § 795—In a criminal case, the witness is NOT incompetent to testify simply because s/he underwent hypnosis.
iv. The “Personal Knowledge” Requirement

1. FRE 602 – A witness may only testify if sufficient evidence shows the witness has personal knowledge of a matter. A witness may only testify about his or her personal knowledge. This rule does not apply to expert witness testify under Rule 703.
2. Personal Knowledge – A witness has personal knowledge if BOTH: (1) S/he perceived it with at least one of her senses, AND (2) She can comprehend, remember, and communicate the perception.
a. Standard of Proof: Evidence sufficient to support a finding – A reasonable juror would find the witness perceived, comprehended, remembered, and communicated the fact
b. EXCEPTION: Hearsay/Opposing party statement
c. ANALYSIS FRAMEWORK (Proving personal knowledge)
i. The witness was present at the event
ii. The witness was in a position to perceive the event (does not require perfect positioning)
iii. The witness can articulate the events s/he perceived
v. The “Oath or Affirmation” Requirement
1. FRE 603 – A witness must profess an oath or affirmation to testify truthfully before testifying. The oath or affirmation must be in a form that impresses that duty upon the witness’s conscience.
a. Oath – invokes God

b. Affirmation = does not invoke God

b. REAL EVIDENCE
i. Types of Tangible Evidence
1. Real Evidence – Real evidence refers to any tangible object directly involved in the events at issue.
2. Demonstrative Evidence – Demonstrative evidence refers to any item that illuminates or explains testimony, such as a diagram or diorama.
ii. Authentication – Determining the admissibility of tangible evidence (Does the jury get to see the object?)
1. FRE 901 – Generally. To satisfy the requirement of authenticating evidence, the proponent MUST produce evidence sufficient to support a finding the item is what the proponent claims it is.
a. Examples. The following constitute examples only, not a complete list of evidence satisfying the requirement:
i. Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be.
ii. Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
iii. Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact.
iv. Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
v. Opinion About a Voice. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker.
vi. Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
1. a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
2. a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
vii. Evidence About Public Records. Evidence that:
1. a document was recorded or filed in a public office as authorized by law; or
2. a purported public record or statement is from the office where items of this kind are kept.

viii. Evidence About Ancient Documents or Data Compilations. For a document or data compilation, evidence that it:
1. is in a condition that creates no suspicion about its authenticity;
2. was in a place where, if authentic, it would likely be; and
3. is at least 20 years old when offered.
ix. Evidence About a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
x. Methods Provided by a Statute or Rule. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.
b. LIMITATIONS
i. Offered to prove what the proponent says it is
ii. The evidence’s relevance to the case
iii. Personal knowledge, if necessary
iv. Evidence contesting authentication is admissible
c. EXAMPLE: Chatlogs authenticated where FBI raided child porn hoarder’s home and found printouts of emails, personal information, and the incriminating chatlogs all next to Defendant’s computer and bearing his identification info. U.S. v. Simpson.
d. EXAMPLE: Evidence of white supremacist website not authenticated where Defendant claimed mail fraud scheme was supremacist organization’s doing, offered postings from their website, but failed to obtain testimony from or call the organization as a witness b/c the court found Defendant was a sophisticated computer user and could hack the organization’s website if she wished. U.S. v. Jackson.
2. AUTHENTICATION OF PHOTOGRAPHS
a. Real evidence (the photo shows what happened)
i. Rule – Any person with personal knowledge of the photographer capturing the photo may authenticate a photograph offered as real evidence.
1. EXAMPLE: The prosecutor in a bank robbery case offers a photo taken during the robbery depicting the robbers shoving cash into their pockets. The photographer and two elderly women were huddled under a table. Either of the three may testify to authenticate the photo.
b. Demonstrative evidence (the photo helps illustrate the event)
i. Rule – Any person who witnessed the event may authenticate a photograph offered as demonstrative evidence.
1. Limitations
a. Witness authenticates the photo as an accurate depiction, NOT as the actual place where the event took place
i. EXAMPLE: Auto accident. Plaintiff shows an eyewitness a photo of the intersection taken by a photographer one year before the accident. Plaintiff asks the witness, “Does this photo fairly and accurately depict what the intersection looked like at the time of the accident?” The witness answers in the affirmative. 
b. Photographer CANNOT authenticate the photo b/c was not present during the event
2. EXAMPLE: The prosecution in a bank robbery case offers a photo of the bank prior to the robbery. Any witness to the robbery may testify regarding whether the photograph represents a “fair and accurate” depiction of the bank.
3. Authentication by Chain of Custody

a. CHAIN OF EVIDENCE RULE – To show a generic item is what the proponent says it is, the proponent must call as a witness every person and they must testify about the circumstances under which they safeguarded the item
i. Rationale – Testimony MUST permit the conclusion the item offered is the actual item at issue
ii. TRIGGER = generic item offered into evidence
iii. Objections – “insufficient foundation”
4. SELF-AUTHENTICATION – When an item’s nature indicates its high reliability, the proponent need not enter additional evidence to authenticate it.
a. FRE 902
i. Domestic Public Documents That Are Sealed and Signed. A document that bears:
1. A) a seal purporting to be that of the United States; any state, district, commonwealth, territory, or insular possession of the United States; the former Panama Canal Zone; the Trust Territory of the Pacific Islands; a political subdivision of any of these entities; or a department, agency, or officer of any entity named above; and
2. B) a signature purporting to be an execution or attestation.
ii. Domestic Public Documents That Are Not Sealed but Are Signed and Certified. A document that bears no seal if:
1. A) it bears the signature of an officer or employee of an entity named in Rule 902(1)(A); and
2. B) another public officer who has a seal and official duties within that same entity certifies under seal — or its equivalent — that the signer has the official capacity and that the signature is genuine
iii. Foreign Public Documents. A document that purports to be signed or attested by a person who is authorized by a foreign country’s law to do so. The document must be accompanied by a final certification that certifies the genuineness of the signature and official position of the signer or attester — or of any foreign official whose certificate of genuineness relates to the signature or attestation or is in a chain of certificates of genuineness relating to the signature or attestation. The certification may be made by a secretary of a United States embassy or legation; by a consul general, vice consul, or consular agent of the United States; or by a diplomatic or consular official of the foreign country assigned or accredited to the United States. If all parties have been given a reasonable opportunity to investigate the document’s authenticity and accuracy, the court may, for good cause, either:
1. A) order that it be treated as presumptively authentic without final certification; or
2. (B) allow it to be evidenced by an attested summary with or without final certification
iv. Certified Copies of Public Records. A copy of an official record — or a copy of a document that was recorded or filed in a public office as authorized by law — if the copy is certified as correct by:
1. (A) the custodian or another person authorized to make the certification; or
2. (B) a certificate that complies with Rule 902(1), (2), or (3), a federal statute, or a rule prescribed by the Supreme Court.
v. Official Publications. A book, pamphlet, or other publication purporting to be issued by a public authority
vi. Newspapers and Periodicals. Printed material purporting to be a newspaper or periodical
vii. Trade Inscriptions and the Like. An inscription, sign, tag, or label purporting to have been affixed in the course of business and indicating origin, ownership, or control.
viii. Acknowledged Documents. A document accompanied by a certificate of acknowledgment that is lawfully executed by a notary public or another officer who is authorized to take acknowledgments
ix. Commercial Paper and Related Documents. Commercial paper, a signature on it, and related documents, to the extent allowed by general commercial law
x. Presumptions Under a Federal Statute. A signature, document, or anything else that a federal statute declares to be presumptively or prima facie genuine or authentic
xi. Certified Domestic Records of a Regularly Conducted Activity. The original or a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or another qualified person that complies with a federal statute or a rule prescribed by the Supreme Court. Before the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer the record — and must make the record and certification available for inspection — so that the party has a fair opportunity to challenge them
xii. Certified Foreign Records of a Regularly Conducted Activity. In a civil case, the original or a copy of a foreign record that meets the requirements of Rule 902(11), modified as follows: the certification, rather than complying with a federal statute or Supreme Court rule, must be signed in a manner that, if falsely made, would subject the maker to a criminal penalty in the country where the certification is signed. The proponent must also meet the notice requirements of Rule 902(11).
iii. BEST EVIDENCE RULE (When proving the contents, use the original.)
1. FRE 1002 – An original writing, recording, or photograph is required to prove its content UNLESS the Rules or a federal statute provides otherwise.
a. Caveat: Counterparts – When two parties to a contract reside in different geographical areas, they may sign two different pages, with one of the signatures being a photocopy of the wet ink. In effect, they both have one photocopied signature and one wet ink signature. This is called counterparts, and counterparts have the same effect as an original.
b. Definitions (FRE 1001)
i. Writing = letters, words, numbers, or their equivalent in any form, including in disk
ii. Recording = letters, words, numbers, or their equivalent recorded in any manner (i.e., data, such as words or numbers, or their equivalent recorded on any medium, like a disk)
iii. Photograph = a photographic image or its equivalent stored in any form (includes VIDEO)

iv. Original of a writing or recording = the writing or recording itself or any counterpart intended to have the safe effect by the person who executed or issued it

1. ESI “original” = any printout, or other output readable by sight, if it accurately reflects the information

v. Original of a photograph = includes the negative or a print from the negative

vi. Duplicate = a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process/technique that accurately reproduces the original
2. EXCEPTIONS
a. Duplicates (FRE 1003) – A duplicate is admissible to the same extent as the original UNLESS a genuine question (i.e., good faith question) is raised about the original’s authenticity, OR the circumstances render it unfair to admit the duplicate

i. Duplicate definition (FRE 1001(e)) = a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process/technique that accurately reproduces the original

ii. Must be produced by technology
b. Other Evidence (FRE 1004) – An original is NOT required and other evidence (TESTIMONY) showing the content of a writing, recording, or photograph is admissible if:

i. All the originals are lost or destroyed, and not by the proponent acting in bad faith

ii. An original cannot be obtained by any judicial process

iii. The party against whom the original would be offered had control of the original; was put on notice that original would be a subject of proof at the trial/hearing; and failed to produce it

iv. The writing, recording, or photograph is not closely related to a controlling issue

c. Summaries (FRE 1006) – The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court

1. The proponent must make the originals or duplicates available for examination or copying (or both) by other parties at a reasonable time or place. The court may require the proponent to produce them in court.
3. BER TRIGGERS
a. Party seeks to prove contents

b. The witness testifies about contents WITHOUT personal knowledge of the contents

4. LIMITATIONS

a. Excludes anything not a writing, recording, or photograph

i. EXAMPLE: In a hit and run case, the prosecution shows security camera footage of the accident. 

c. JUDICIAL NOTICE
i. Purpose = Prove facts without evidence/ Establish certain facts
ii. Effect
1. ***May judicially notice a fact at any time ( effective exception to general bar against introducing new information on appeal
2. If accepted, the judge directs the jury to accept the noticed fact
3. In criminal trials only, the judge MUST direct the jury it may or may not accept the judicially noticed fact
iii. ANALYSIS FRAMEWORK
1. What is the fact sought to be proven?

2. Under what category does the fact fall?
3. What is the procedure for judicially noticing the fact?
iv. Types of Facts

1. Adjudicative facts – A fact about the event at issue that helps explain who, what, where, and why, and is typically left to the jury
a. Procedure, FRE 201—The court MAY judicially notice a fact NOT subject to reasonable dispute (i.e., the adjudicative fact must be indisputable) because EITHER (1) it is generally known within the court’s territorial jurisdiction, OR (2) it can accurately and readily be determined from sources whose accuracy cannot be reasonably questioned.
b. Generally known facts = Widely accepted facts
i. EXAMPLE: Breathalyzer measures blood alcohol level
ii. EXAMPLE: Not polygraph
2. Legal facts – Legal facts, in context of judicial notice, typically refer to municipal law or otherwise obscure local laws.
a. EXAMPLE: Separate but equal is inherently unequal.
b. Procedure = May notice at any time; not subject to FRE 201
3. Legislative facts – Legislative facts are policy determinations assumed by a judge and found in the court opinion.
a. EXAMPLE: “X” procedure serves judicial efficiency
b. Procedure = May notice at any time; not subject to FRE 201

d. BURDENS OF PROOF AND PRESUMPTIONS
i. Burdens of Proof – establish preferences in favor or opposed to particular parties

1. Burden of persuasion – describes the amount of proof that must exist for the court to deem a fact as proven AND identifies who must lose if the burden is unsatisfied

2. Burden of production – at every point during a case, at least one party has the responsibility of offering evidence supporting their position

ii. Presumptions – establish preferences in favor or opposed to the existence of certain facts

1. Purpose: Require the fact finder to accept/conclude certain facts as true if it finds other facts are true (must conclude these as true)

III. Relevance, PROBATIVE VALUE, AND PRELIMINARY QUESTIONS
a. RELEVANCE

i. Federal Rules
1. Relevance and Admissibility
a. Relevancy Test, FRE 401—Evidence is relevant if BOTH:
i. (1) it has any tendency to make a fact more or less probable than it would be without the evidence, AND
ii. (2) The fact is of consequence in determining the action.
1. Of consequence—A fact is “of consequence” when it proves something the substantive law says matters.
a. EX: Alice kept a tiger in her backyard. Plaintiff pursues a strict liability claim against her for his injuries. He must prove (1) the dangerous animal belonged to Alice, and (2) the dangerous animal injured him. These two facts are of consequence to Plaintiff’s strict liability claim.
b. Admissibility Test—Relevant evidence is admissible, UNLESS the U.S. Constitution, a federal statute, these rules, or rules established by the Supreme Court say otherwise.
2. When Does Evidence Make a Fact More or Less Probable?
a. Standard = any tendency
b. Inferences & Assumptions—Understandings of how the world works that connect the evidence to the fact sought to be proven
i. Challenge: Overcoming the judge’s assumptions that are based off his basic straight white male lyfe
ii. California Rules

1. Relevancy Test, CEC § 210—Relevant evidence constitutes evidence, including evidence relevant to a witness or hearsay declarant’s testimony, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the action’s determination.
2. Admissibility, CEC § 351—All relevant evidence is admissible, except as provided for by statute.
3. Criminal cases, Cal. Const. art. I § 28(f)(2)—Relevant evidence shall NOT be excluded in any criminal proceeding.
b. Any time you see a question or instance where one of the parties testifies, it is a flag b/c one person occupies 2 roles: party + witness ( their conduct and credibility are both at issue ( potential for one piece of evidence to be admitted for more than one purpose ( potential FRE 403 problem
c. Balancing Probative Value Against Unfair Prejudice and Other Dangers
i. Probative Value, FRE 403—The court MAY exclude relevant evidence IF its probative value is substantially outweighed by a danger of at least one of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
ii. Unfair Prejudice and Other “Dangers”
1. Unfair prejudice – An undue tendency to suggest decision on an improper basis – commonly, but not always, an emotional basis

a. Inferential Error Prejudice – Evidence causes the jury to misunderstand its logical significance

i. EXAMPLE: In a negligence action following a car collision, the Plaintiff seeks to introduce a picture of her face covered in blood. The Defendant objects on the grounds of unfair prejudice because the Plaintiff only suffered superficial wounds, she fully recovered without permanent damage, and the photo may lead the jury to overestimate her damages.

b. Nullification Prejudice – Evidence may cause the jury to disregard the law

i. EXAMPLE: Evidence suggests a party is a good/bad person, and the jury wants to reward/punish the person regardless of his/her legal liability
iii. Balancing Probative Value Against Dangers
1. Confusing the issues

2. Misleading the jury

3. Undue delay – Party unjustifiably waits to present evidence in its possession

4. Wasting time – Hours necessary to hear testimony are not worth the testimony’s little probative value

5. Needlessly presenting cumulative evidence – Presenting evidence that is repetitive of other evidence

d. Undisputed Facts—Parties may stipulate to undisputed facts.
i. Use & Limitations
1. A party’s concessions to particular facts does NOT usually render inadmissible additional evidence proving the conceded facts. FRE 401 only requires evidence relevant to prove a fact of consequence (as opposed to a fact at issue/ in dispute)
a. EXCEPTION: When an offense’s elements require proof of a previous conviction and the proof of conviction is likely to support conviction on some other improper ground, the risk of unfair prejudice substantially outweighs the evidence’s probative value, and it is an abuse of discretion to admit the record when a defendant offers to stipulate to those facts. Old Chief v. U.S.
2. Compare: CEC § 210 – Evidence is admissible relevant evidence when it has any tendency to prove or disprove any disputed fact that is of consequence to the action’s adjudication
3. EXAMPLE: U.S. prosecuted Old Chief for assault and being a felon in possession of a firearm. The parties stipulated as to Old Chief’s prior record b/c Old Chief wanted to avoid the jury hearing evidence about his past crimes. Held: The prosecution can offer any relevant evidence to prove its case. Old Chief v. U.S.
e. Probabilistic Nature of Evidence, Generally
i. Evidence cannot prove facts with certainty

1. Eyewitnesses have proved to be unreliable

2. Expert witnesses testify about probability

ii. Burden of proof is a statement of probability

iii. Issue with technology

1. Process may be inaccurate or the process under which data was assembled is invalid

2. The aura of science may overwhelm other evidence ( unfair prejudice

iv. Data may be easily manipulated to make it more difficult for the jury to understand ( unfair prejudice
v. Adams v. Ameritech Services, Inc.
f. Preliminary Questions
i. FRE 104
1. (a) General Rule – The court must decide any preliminary question about whether (1) a witness is qualified, (2) a privilege exists, or (3) evidence is admissible. The court is not bound by the evidence rules except for those on privilege

a. Standard = Preponderance of the evidence (same across civil and criminal cases)

b. Limits = The judge is not bound by the rules, so s/he may consider even inadmissible evidence to determine whether to admit a piece of evidence

2. (b) Relevancy Depending on a Fact – When evidence’s relevancy depends on fulfilling a factual condition, the court may admit it on or subject it to the introduction of evidence sufficient to support a finding the condition is fulfilled

a. “Admit it on” – A court may admit evidence when the party proves the conditional fact by evidence sufficient to support a finding

i. EXAMPLE: Officers found a machete under Defendant’s bed in murder case. The machete is relevant only if the murder may have been committed by machete ( The court will allow evidence of the machete only if the prosecutor has made a showing that allows for the possibility a rational factfinder could hold the murder was committed with a machete

b. “Subject to” – A court may admit evidence before the preliminary fact has been proved, on the condition the party connect the evidence to the case. If the party fails to connect the evidence, the judge may later grant a motion to strike the evidence from the record

i. EXAMPLE: Officers found a machete under Defendant’s bed in murder case. The court may allow the machete into evidence on the condition the prosecution later tie the machete to the murder. If the prosecution fails to do so, the judge will strike the machete from the record

c. Limits – The judge may only hear admissible evidence because the jury may only hear admissible evidence

3. (c) Matters the Jury Must Not Hear – A court must conduct a hearing on a preliminary question if (1) the hearing involves the admissibility of a confession, (2) a criminal defendant, acting as a witness, requests the jury be excluded, or (3) justice so requires.

4. (d) Testimony by Criminal Defendant – A defendant who testifies regarding a preliminary question is not subject to cross-examination on other issues in the case

5. (e) Evidence Relevant to Weight & Credibility – This rule does NOT limit a party’s right to introduce, before the jury, evidence relevant to the weight and credibility of other evidence
ii. ANALYSIS FRAMEWORK
1. What is the fact upon which the evidence’s admissibility depends?
2. Is the evidence relevant without the preliminary fact?

a. If yes, go to Rule 104(a) b/c if it’s relevant, it’s admissible

b. If no, go to Rule 104(b) to determine relevancy and thus, admissibility
IV. Hearsay

a. Introduction: The Idea Behind the Hearsay Rule

i. Accuracy Issue: Cannot attack first narrator’s accuracy because they aren’t on the stand
ii. Problem of time: Avoid the passage of time, which erodes memories and allows subsequent events to change a person’s perception of the event(s)

iii. Allow jury to judge credibility
1. Testimonial Dangers
a. Perception: Accuracy of source’s perception

b. Memory: Accuracy of source’s recollection

c. Sincerity: Source’s honesty about event

d. Narration: Adequacy of source’s communication of thoughts

2. Safeguards Against Testimonial Dangers
a. Oath or Affirmation Requirement
b. Cross examination
b. The Rule

i. FRE 802—Hearsay is NOT admissible, UNLESS a federal statute, these Rules, or any rules established by the Supreme Court provide otherwise.
ii. FRE 801—Definitions
1. Hearsay—"Hearsay” means the following:
a. (1) The declarant made a statement,
b. (1) The statement was NOT made while testifying at the current trial or hearing; AND
c. (2) A party offers the statement in evidence to prove the truth of the matter asserted.
2. Statement—A statement is an oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
a. Animals and machines cannot make statements, EXCEPT for when the statement originates with a person
i. EXAMPLE: Joe owns a parrot. The parrot says, “Sally, I love you!” Hearsay.
ii. EXAMPLE: Communications on Zoom can be hearsay.
3. Declarant—The declarant is the person who made the out-of-court-statement.
iii. ANALYSIS FRAMEWORK
1. Identify the out-of-court statement.
2. What is the statement offered to prove?
a. Question may state it.
b. Look at the context—How is the statement relevant to the party’s case?
3. If the out-of-court declarant was lying or mistaken, would this evidence mislead the trier of fact?
a. If no, then NOT hearsay
b. If yes, then hearsay.
c. Utterances and Conduct NOT Hearsay—Offered to prove something OTHER than the truth of the matter asserted
i. “Words of Independent Legal Significance” / “Verbal Acts” — A statement or statements are NOT hearsay when the substantive law attaches legal significance to particular words, and the words spoken constitute the act itself at issue and NOT mere evidence of the act.
1. Typical examples: breach of contract, defamation, Miranda issue, making a gift, payment issues, adverse possession
2. EXAMPLE: In a defamation action, the words, “You are a dirty, lying thief!” are not evidence of the slander. They constitute the slander.
3. EXAMPLE: In a case challenging an arrest’s validity, whether the police informed the arrestee of his Miranda rights is not evidence of the warning; it is the warning itself.
4. EXAMPLE: In a breach of contract action, the Plaintiff testifies she said, “I offer you $500 for your 4K HD TV.” She further testifies the Defendant responded, “I accept your offer.”
5. EXAMPLE: In a property case about whether the transfer of a ring was a gift or loan, the Plaintiff testifies she said to Defendant, “Please accept this ring as a token of my gratitude.” Since the statement accompanied the ring’s transfer, the statement makes the transfer a gift under the substantive law.

ii. Evidentiary Value Derives from the Fact that Words Were Spoken (NOT from the Truth of the Matter Asserted)—A statement is NOT hearsay when the words spoken derive their relevance not from their content, but solely from the fact they were spoken at all. (i.e., probative value derives from the fact they were spoken at all, not from the statement’s content)
1. EXAMPLE: To prove Al was alive as police rushed to check his pulse, the prosecution offers evidence that Al told the officer, “I haven’t kicked the bucket yet.”
2. EXAMPLE: To prove Esmeralda speaks Spanish, Chad testifies he overheard Zelda say in a restaurant, “Él es muy guapo!”
iii. Words Are Offered to Show Their Effect on the Listener, Rather than to Prove the Truth of the Matter Asserted—A statement is NOT hearsay when offered to show a person’s reaction to a statement, AND the effect on the person is relevant to an issue in the case.
1. Risk of Prejudice—When a single piece of evidence may prove multiple facts, some of which would be inadmissible if offered on their own, the court should issue a limiting instruction to the jury, instructing them to consider the evidence only for the admissible purposes.
a. EXAMPLE: Negligence action by Plaintiff against Defendant, the owner of a supermarket, after Plaintiff allegedly slipped on a ketchup spill. Defendant denies there was any ketchup spill. To prove the spill was present, Plaintiff calls Witness, another customer who was in the store at the time, to testify that 15 minutes before Plaintiff fell, Witness told Defendant’s manager that there was ketchup on the floor.
2. EXAMPLE: In a negligence case, the plaintiff offers evidence the defendant recently visited a mechanic who told the defendant his brakes required repair, and the defendant refused the repair. Hearsay: The plaintiff seeks to prove the defendant’s brakes needed repair. Not hearsay: The plaintiff seeks to prove the defendant breached his duty of care by driving with faulty brakes.
3. EXAMPLE: In a bank robbery case, the defendant offers evidence one of the robbers told him, “I’ll kill you if you don’t help us rob the bank.” Hearsay: The defendant seeks to prove the robber would kill him. Not hearsay: The defendant seeks to prove duress.
iv. Words or Conduct Constitute Circumstantial Evidence of the Declarant’s State of Mind—Words or conduct MAY NOT be hearsay when offered to circumstantially prove a party’s state of mind OR knowledge.
1. TRIGGERS
a. A person directly indicates their state of mind
b. A person’s words or actions suggest state of mind
2. EXAMPLE: In a dispute about the transfer of a ring, Plaintiff seeks to prove she sold the ring to Defendant by calling a witness who testifies Plaintiff said, “Defendant is a lazy slob who hasn’t worked a day in her life.” Not hearsay: Plaintiff offers to prove Plaintiff did not gift the ring to Defendant b/c P hated D. Hearsay: Plaintiff offers to prove Defendant is a lazy slob and hasn’t worked a day in her life.
3. EXAMPLE: In an assault case, Victim describes her assailant to a police sketch artist. Hearsay: Prosecution offers to prove the assailant’s physical characteristics. Not hearsay: Prosecution offers to prove the victim knew of an individual who looked as described.

v. Words or Conduct Are Not Assertive or Are Assertive of Something Other Than What They are Offered to Prove—A statement is MAY NOT be hearsay when the conduct at issue is not assertive, or if it is assertive, it is offered to prove something other than the truth of the matter asserted.
1. KEY: Did the actor intend to coney information?
a. ALSO, crying is generally NOT assertive

2. EXAMPLE: To prove a person had a contagious disease, a party offers evidence her doctor placed her in an isolation room. Hearsay.
3. EXAMPLE: Negligence action by Plaintiff against Defendant, the owner/pilot of a small airplane that crashed, injuring Plaintiff. Plaintiff claims Defendant took off even though the plane was unsafe. To prove that the plane was safe, Defendant offers testimony that before she got on board and took off, she walked around the plane looking at its wings and engine. Not hearsay.
4. To prove a hurricane was coming, evidence is offered that the police activated the town’s warning siren. MAYBE/Arguably hearsay.
d. Hearsay Within Hearsay, FRE 805—Hearsay within hearsay is NOT excluded by the hearsay rule IF each part of the combined statements falls within an exception to the rule.
i. KEY — Each level of hearsay must be cleared thru an exemption or exception
ii. Real Evidence—All documents are out-of-court statements by their nature
1. Second layer if the statement quotes/paraphrases someone
a. EXAMPLE: Newspaper author says, “Joe says he ran the red light.”
iii. Court Reporter’s Transcript
1. The court reporter’s assertion of what was said
a. Public records or business records exception
2. What the witness said
a. Former testimony exception? Prior inconsistent statement?
iv. EXAMPLE: At Joe’s murder trial, the prosecution calls Witness, who testifies she heard Zed tell a bartender (at a bar), “Abel told me Defendant shot Joe.” There are two statements: (1) Witness’s statement about Zed’s statement, and (2) Zed’s statement. Both are offered to prove the fact of the matter asserted ( hearsay.
e. Distinguishing Hearsay from Personal Knowledge 

i. ANALYSIS FRAMEWORK
1. Do the facts testified match the facts perceived?
2. Is the witness testifying about someone else’s perception?
f. EXEMPTIONS TO THE HEARSAY RULE: Statements that are NOT Hearsay Under Rule 801
i. EXEMPTION: Opposing Party Statement, FRE 801(d)—A statement satisfying the following conditions is NOT hearsay:
1. A party offers a statement AGAINST an OPPOSING party, AND EITHER the statement
a. Was made by the individual or in a representative capacity, OR
b. Was one the opposing party manifested he/she adopted the statement or believed to be true, OR
c. Was made by one authorized to make a statement on the subject, OR
d. Was made by the opposing party’s agent or employee on a matter within the scope of that relationship AND while it existed, OR
e. Was made by the opposing party’s co-conspirator during and in furtherance of the conspiracy.
2. NOTE: The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of a conspiracy or participation under it under (E).

3. TEST: Statements a Party Adopts as True—A party adopts a statement as true when the following occur: (1) The party heard AND understood the statement; (2) A reasonable person would disagree or protest the same statement under the circumstance, AND (3) The party did NOT disagree or protest.
a. When Silence is Ambiguous—When a party does not respond when a reasonable person may have, the party’s agreement becomes an FRE 104(a)  Preliminary Question of Fact that must be proved by a preponderance of the evidence.
i. EXAMPLE: Prosecution of Defendant for possession of meth. When the officer asked Defendant about the needle marks on his arm, Defendant said he received them while servicing a car. Defendant’s wife Lisa then shouted, “No you did not. You got them while shooting up in the bedroom with your stupid friends!” Defendant hung his head and shook it slowly from side to side. Defendant’s reaction to his wife is ambiguous, warranting a preliminary question of fact analysis.

b. EXAMPLE: In a negligence action arising from a car crash, the plaintiff claims the Defendant ran a red light. The plaintiff testifies she approached the defendant and said, “You ran the red light.” Defendant nodded his head up and down. By nodding, the defendant adopted the Plaintiff’s statement as his own. Without his response, the plaintiff’s statement would be hearsay.
4. TEST: Authorized Agent—A person is an authorized agent when s/he has authority, independent of the statement, to speak on the party’s behalf to either the company internally or the outside world.
a. ( Statements are ultimately attributed to the principal

b. EXAMPLE: A CFO report regarding the company’s financial records. The CFO is an agent authorized to speak on the company’s financial matters.
c. EXAMPLE: A company’s spokesperson holds a press conference. The spokesperson is authorized to speak on the company’s behalf to the public.
d. EXAMPLE: 

5. TEST: Implied Agent—An implied agent is (1) an agent or employee of the opposing party (2) who makes a statement (3) on a matter within the scope of their agent/employment relationship (4) while it existed.
a. EXAMPLE: Negligence action by Plaintiff against Ron’s Supermarket to recover for personal injuries Plaintiff suffered when he fell in the produce aisle. Plaintiff claims he slipped on a puddle of water on the floor. Defendant denies there was a puddle on the floor. At trial, to prove the puddle existed, Plaintiff wishes to testify that shortly after the fall, Zed, the store’s produce department manager, apologized to Plaintiff for “not cleaning up the puddle.” Zed’s statement is not hearsay because he is an implied agent.
6. TEST: Co-conspirator Statements
a. FRE 104(a) Preliminary Questions / Elements—Must satisfy regardless of whether the prosecutor seeks a conspiracy charge
i. A conspiracy existed (i.e., the statement is NOT conclusive re: whether the conspiracy existed)
ii. The declarant partook in the conspiracy

iii. The statement was made during the conspiracy
iv. The statement was made in furtherance of the conspiracy
7. EXCEPTIONS TO OPP. PARTY STMT: 

a. A party need not have personal knowledge of the facts asserted
i. Negligence action following a car collision. Defendant claims to remember no details about the accident. At trial, to prove Defendant’s liability, Plaintiff wishes to testify that a week after the collision, Defendant contacted Plaintiff and said, “I fell asleep just before the accident.” Plaintiff also wishes to testify that Defendant also said, “I crossed the center line just after I fell asleep.” Plaintiff need not have personal knowledge Defendant crossed the center line.
b. The party CANNOT offer their own statement
c. Completeness doctrine, FRE 106— If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time.
ii. EXEMPTION: Statements of Prior Identification
1. FRE 801(d)(1)
a. A statement is NOT hearsay when the following are met:
i. (1) The declarant testifies at the current hearing or trial; AND
ii. (2) The declarant is subject to cross-examination about a prior statement; AND
iii. (3) The prior statement identifies a person as someone the declarant perceived earlier; AND
iv. (4) (from case law) There is no reason to exclude the declarant’s statement, such as faulty police procedure.
2. EXAMPLE: Prosecution of Defendant for robbery of a convenience store. Two days after the robbery, the police arranged a formal line-up, and Witness, the clerk who was on duty when the robbery occurred, identified Defendant as the perpetrator. At trial, after presenting evidence about the line-up procedure, the prosecutor asks Witness who she identified.
3. EXAMPLE: Prosecution of Defendant for murder. Witness observed the killing, described the perpetrator to the police, and picked Defendant out of a line-up the next day. Witness died before trial. NOT exempted because Witness is not testifying nor subject to cross-examination.
iii. EXEMPTION: Prior Inconsistent Statements
1. Rule—A statement is NOT hearsay IF: (1) the declarant testifies and is subject to cross-examination about a prior statement, AND the prior statement is inconsistent with the declarant’s current testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition.
a. Substantive Use—A party substantively uses a prior inconsistent statement when it uses the inconsistent testimony to prove the prior statement’s truth.
i. ANALYSIS FRAMEWORK
1. The declarant testifies at the proceeding
2. The declarant is subject to cross-examination regarding the statement
3. The inconsistent statement was made under oath subject to the penalty of perjury at a trial, hearing (including in front of a grand jury), or other proceeding, in a sworn affidavit or at a deposition.
b. Impeachment Use—A party uses a prior inconsistent statement for impeachment purposes when it uses the inconsistent testimony to show BOTH the prior statement as made AND to discredit the witness.
i. Procedure for Impeachment (FRE 613)

1. (a) Showing or Disclosing the Statement During Examination—When examining a witness about the witness’s prior statement, a party need NOT show it or disclose its contents to the witness (preserving the surprise). However, the party MUST, upon request, show it or disclose its contents to an adverse party’s attorney.
2. (b) Extrinsic Evidence of Prior Inconsistent Statement—Extrinsic evidence of a witness’s prior statement is admissible ONLY IF the witness is given an opportunity to explain or deny it, AND an adverse party is given an opportunity to question the witness about it, OR if justice so requires. This subsection does NOT apply to an opposing party’s statement under FRE 801(d)(2).

2. Limitations on Admissibility
a. Collateral matter limitation—Courts limit the scope of relevancy in which extrinsic evidence of an inconsistent statement may be offered.
i. EXAMPLE: In a car collision case, the plaintiff’s witness testifies she was returning from a video kiosk where she rented a movie. The defense presents the witness’s friend, who testifies the witness previously told her that she saw the accident while returning a movie to the kiosk. The inconsistent statement marginally attacks the witness’s credibility. Since the matter is tangential, the court likely will not allow extrinsic evidence of the inconsistency.
b. Statements of Non-Testifying Declarants (FRE 806)—When a hearsay statement—or a statement described in Rule 801(d)(2)(C)(D), or (E)—has been admitted in evidence, the declarant’s credibility MAY be attacked, then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the statement as if on cross-examination.
i. EXAMPLE: Prosecution of Defendant for the murder of Victim, allegedly committed during a brawl at a football game. Defendant denies involvement. The prosecutor calls Witness 1, Victim’s spouse, who testifies that a week after the incident, just before Victim died, Victim said, “I’m done for. See to it that Defendant pays for this.” Defendant calls Witness 2, the doctor, who testifies sometime before the statement accusing Defendant, Victim said, “Zed is the one who did this, and when I get out of here, I’ll see that she suffers for it.” Victim’s statement is NOT inadmissible simply because Victim died.
c. Limited Admissibility Problem—When used to impeach, the judge issues a limiting instruction to the jury to use the statement only to judge the witness’s credibility.
i. Avoiding Prejudice—When the statement goes to a substantive part of the case, the opponent may ask the court to exclude it per Rule 403. However, it is unlikely a court will do so.
3. Compare: CEC § 770— Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:

a. (a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; or
b. (b) The witness has NOT been excused from giving further testimony in the action.

4. Compare:  CEC § 1235— Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offsuered in compliance with Section 770.
g. EXCEPTIONS TO THE HEARSAY RULE: Admissible hearsay
i. Availability Immaterial
1. Rationale

a. The circumstances under which the statement was made give it high reliability and probative value
b. The rule balances value with need
i. Even if hearsay is inadmissible, it may fall under the residual exception

ii. **Even if hearsay fits an exception, its admission might violate another rule of evidence or a party’s constitutional right 

1. ( Fitting an exception does NOT guarantee admission
2. EXCEPTION: Excited Utterances, Rule 803(2)—A statement relating to a startling event or condition, made while the declarant was under stress or excitement it caused, is NOT excluded by the rule against hearsay regardless of whether the declarant is available as a witness.
a. ANALYSIS FRAMEWORK (Prelim. Questions under Rule 104(a))
i. A startling event or condition occurs
ii. The statement relates to the event or condition
iii. The declarant was under stress/excitement caused by the statement
1. A person is NOT under the stress/excitement if the person had sufficient time to reflect on the event
2. Courts allow more time when the declarant is directly involved in the event (as opposed to a bystander)
3. Courts allow more time to qualify if the event is severe or unusual
b. Compare: CEC § 1240—A statement is NOT made inadmissible if the statement:

i.  (1) Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; AND
ii. (2) Was made spontaneously while the declarant was under the stress of excitement caused by such perception.
3. EXCEPTION: Present Sense Impressions, FRE 803(1)—A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it, are NOT excluded by the hearsay rule, regardless of whether the declarant is available as a witness. 
a. ANALYSIS FRAMEWORK
i. An event/condition occurred
ii. The statement describes the event/condition

iii. The declarant makes the statement while or immediately after perceiving the event/condition
1. Declarant did NOT have sufficient time to reflect on the event
iv. *****If the question does NOT tell you how much time passed, it is NOT a present sense impression
b. Compare: CEC § 1241—Evidence of a statement is NOT made inadmissible by the hearsay rule if the statement:
i. (1) Is offered to explain, qualify, or make understandable the declarant’s conduct; AND
ii. (2) Was made while the declarant was engaged in such conduct.
c. Compare: Threats of Infliction of Injury, CEC § 1370—Evidence of a statement by a declarant is NOT made inadmissible by the hearsay rule IF all of the following conditions are met:
i. (1) The statement purports to narrate, describe, or explain the infliction OR threat of physical injury upon the declarant.
ii. (2) The declarant is UNAVAILABLE as a witness.
iii. (3) The statement was made at or near the time of infliction OR threat of physical injury
4. EXCEPTION: Declarant’s Then-Existing State of Mind or Physical Condition, FRE 803—A statement is NOT excluded by the hearsay rule if it constitutes the declarant’s then-existing state of mind (e.g., motive, intent, plan) OR emotional, sensory, or physical condition (e.g., mental feeling, pain, bodily health), BUT NOT statements of memory/belief to prove the fact remembered/believed, UNLESS it relates to the validity or terms of the declarant’s will. 
a. KEY: Statements that Look Forward—The Rule excepts statements looking forward because statements about the present and future have high reliability.
i. Statements of Intention—A statement of intention is admissible to prove BOTH (1) the declarant had an intention, AND (2) the declarant acted on the intention.
1. SCOPE: NOT admissible to prove a person acted in concert with the declarant
ii. EXAMPLE: Personal injury action by Plaintiff against Defendant following an auto collision. To prove Plaintiff suffered injuries in the collision, Plaintiff calls Witness to testify that at the scene, when Witness asked Plaintiff if she was hurt, Plaintiff said, “My leg is killing me.”
b. Statements that Look Backward—The Rule excludes statements looking backward because such statements are often offered to prove a fact remembered or believed ( reliability issues
i. EXAMPLE: Personal injury action by Plaintiff against Defendant following an auto collision. To prove Plaintiff suffered injuries in the collision, Plaintiff calls Witness to testify that at the scene, Plaintiff said, “I felt fine just before the accident.”
c. Compare: Declarant Available, CEC § 1250—Evidence of a statement of the declarant’s then-existing state of mind, emotion, or physical sensation is NOT made inadmissible when:
i. (1) The evidence is offered to prove the declarant’s state of mind, emotion, or physical sensation at that time OR at any other time when it is itself an issue in the action; OR
ii. (2) the evidence is offered to prove or explain acts or conduct of the declarant.
d. Compare: CEC § 1260—Evidence of any of the following statements is NOT made inadmissible by a declarant who is unavailable as a witness:
i. That the declarant has or has not made a will or established or amended a revocable trust.
ii. That the declarant has or has not revoked his or her will, revocable trust, or an amendment to a revocable trust.
iii. That identifies the declarant's will, revocable trust, or an amendment to a revocable trust.
iv. EXCEPT: Statements under this section are inadmissible if the circumstances indicate a lack of trustworthiness.
5. EXCEPTION: Statements for Purposes of Medical Diagnosis or Treatment Rule, Rule 803(4)—A statement is NOT excluded by the hearsay rule IF it BOTH:
a. (A) is made for—AND reasonably is pertinent to—medical diagnosis or treatment; AND
b. (B)  describes medical history; or past or present symptoms or sensations, their inception, or their general cause.
c. EXAMPLE: Personal injury case. To prove that Plaintiff was not injured, Defendant wishes to offer evidence that a paramedic who responded to the accident told Plaintiff at the scene, “Luckily, your leg is not broken.” Not admissible because the statement constitutes the diagnosis.
d. EXAMPLE: Same case. Suppose that after saying, “My hip hurts,” Plaintiff added, “I fell hard after that car hit me.” The first statement is admissible under FRE 803(3), and the second statement is admissible under FRE 803(4).
e. Compare: CEC § 1253—Statements made by a minor (at the time of the proceedings) who is a victim of actual or attempted child abuse or neglect are not inadmissible if the statement was made for purposes of medical diagnosis or treatment and describes medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment
6. EXCEPTION: Recorded Recollection, Rule 803(5)—A record is NOT excluded by the hearsay rule if it satisfies the following:
a. (1) is on a matter the witness ONCE knew about but now cannot recall well enough to testify fully and accurately; AND
b. (2) was made or adopted by the witness when the matter was fresh in the witness’s memory; AND
c. (3) accurately reflects the witness’s knowledge
d. EFFECT
i. Read into evidence
ii. If offered by an opposing party ( received as exhibit
iii. ***If witness did NOT record a statement, the only other way to admit the statement is OPPOSING PARTY STATEMENT/Adopted statement as true
e. TRIGGERS
i. Time has passed

ii. Witness does not remember the matter
iii. Witness wrote a note

f. ANALYSIS FRAMEWORK, FRE 104(a) Preliminary Questions
i. The witness had personal knowledge about the matter at some point
ii. The witness cannot recall the event “well enough” to testify
iii. The witness recorded the matter when it was fresh in his/her memory
iv. The recording accurately reflects the witness’s prior knowledge
g. Distinguish: Refreshing a Witness’s Recollection, FRE 612— An attorney may refresh a witness’s recollection (1) while testifying OR (2) before testifying, if the court decides that justice requires a party to have those options.
i. Procedure
1. The attorney presents a thing to the witness
2. The thing is NOT evidence and may be literally anything (a football game, a scrap of paper, a whiff of perfume)
3. The attorney MUST ask, “Is your memory refreshed?”

a. If yes ( Witness testifies from memory
b. If no ( Use recorded recollection exception OR opposing party statement

4. The witness may NOT read from the thing, if possible
ii. LIMITATIONS
1. Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. § 8500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record.

2. Failure to Produce/Deliver a Writing. If a writing is not produced or is not delivered as ordered, the court MAY issue any appropriate order. But if the prosecution does not comply in a criminal case, the court MUST strike the witness’s testimony and—if justice so requires—declare a mistrial.
h. EXAMPLE: Prosecution of D, a Caucasian man, for assault and battery on V following a barroom brawl. D denies involvement. To prove that his innocence, D calls W, the bartender, and asks W to describe the person who started the fight. W testifies she cannot remember what the person looked like. D wishes to show W a copy of a note W wrote after the event, which contains a description of the attacker as an Asian male. Prosecution objects. Judge should overrule b/c Defendant is refreshing the Witness’ recollection.
i. EXAMPLE: Same case. Assume the court allows D to show the note to W, but that after looking at it, W states that she still has no independent memory of the attacker’s appearance. D then asks W if, shortly after the brawl, she wrote an account of the incident that included a description of the person who started the fight; whether the person’s appearance was fresh in her memory when she wrote the document; and whether the document contained an accurate description. After each question, W answers, “Yes.” D then shows W the same document, and W identifies it as the account she wrote. D asks W to read the part of the account that describes the person who started the fight. Admissible as a recorded recollection.
j. EXAMPLE: Same case. Assume Officer, a police officer to whom W spoke shortly after the brawl, wrote the note. After W testifies that she no longer remembers what the perpetrator looked like, D calls Officer, elicits testimony about the document, and asks Officer to read the description into the record. Not admissible as a recorded recollection b/c Officer did not have personal knowledge of the perp.
7. EXCEPTION: Business Records Exception, Rule 803(6)
a. Rule—A record of an act, event, condition, opinion, or diagnosis is NOT excluded by the hearsay rule IF:
i. (A) the record was made at or near the time by—or from information transmitted by—someone with knowledge; AND
ii. (B) the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit; AND
iii. (C) making the record was a regular practice of that activity; AND
iv. (D) all these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; AND

v. (E)  the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness; ANDs
b. EFFECT
i. Prepared in anticipation of litigation ( regularly conducted activity
ii. Transcends/Applies to multiple levels of hearsay
c. Compare: CEC § 1271—Evidence made as a record of an act, condition, or event is NOT made inadmissible by the hearsay rule when offered to prove the act, condition, or event IF
i. (a) the writing was made in the regular course of a business; AND
ii. (b) the writing was made AT or NEAR the TIME of the act, condition, or event; AND
iii. (c) the custodian or other qualified witness testifies to its identity and the mode of its preparation; AND
iv. (d) the sources of information, method, and time of preparation indicate the evidence’s trustworthiness.
v. NOTICE: NO “regular practice” requirement
1. Does not use the word “diagnosis,” but may contain “simple diagnosis” such as “Joe has a broken leg”
d. EXAMPLE: V drops off a package at UPS, and UPS gives V a copy of her receipt with her tracking number on it. The receipt is a record created by a regularly conducted activity.
e. EXAMPLE: UPS receives multiple complaints about stolen packages. UPS hires an investigator, who submits a report following his investigation. The investigator’s report was NOT created by a regularly conducted activity.
8. EXCEPTION: Public Records and Reports, Rule 803(8)
a. Rule—A record or statement of a public office is NOT excluded by the hearsay rule, regardless of the declarant’s availability, IF:
i. (A) it sets out:

1. (i) the office’s activities; OR

a. E.g., payroll records, personnel files, purchase receipts, etc

2. (ii) a matter observed while under a legal duty to report, EXCEPT in a criminal case, a matter observed by law-enforcement personnel; OR

a. There was a legal duty to both OBSERVE and REPORT it

b. Applies to reporting facts/observations only, not analysis

3. (iii) in a civil case OR against the government in a criminal case, factual findings from a legally authorized investigation; AND

a. Includes reports containing analysis and evaluations IF those opinions are based on fact

b. Admissible against the government; INadmissible against the defendant

ii. (B) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.
b. Compare: CEC § 1280—Evidence of a writing made as a record of an act, condition, or event is NOT made inadmissible by the hearsay rule when offered in EITHER a civil or criminal case to prove the act, condition, or event if ALL the following apply:
i. (a) The writing was made BY and WITHIN the scope of a public employee’s duties; AND
ii. (b) The writing was made AT or NEAR the time of the act, condition, or event; AND
iii. (c) The sources of information, method, and time of preparation were such as to indicate its trustworthiness.
9. EXCEPTION: Absence of a Record of a Regularly Conducted Activity, Rule 803(7)
a. Evidence that a matter is not included in a record described in paragraph (6) if:

i. (A) the evidence is admitted to prove that the matter did not occur or exist;

ii. (B) a record was regularly kept for a matter of that kind; AND

iii. (C) the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness
10. EXCEPTION: Absence of a Record of a Public Record, Rule 803(10)
a. Testimony—or a certification under Rule 902—that a diligent search failed to disclose a public record or statement is NOT excluded by the hearsay rule if:

i. (A) the testimony or certification is admitted to prove EITHER

1. (i) the record or statement does not exist; OR

2. (ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and

ii. (B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.

h. EXCEPTIONS TO THE HEARSAY RULE: Unavailability Required
i. Unavailability, FRE 104(a) Preliminary Question
1. Rule, FRE 804(a)—A declarant is considered unavailable if the declarant:
a. (1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules/finds a privilege applies; OR

b. (2) refuses to testify about the subject matter despite a court order to do so; OR

c. (3) testifies to not remembering the subject matter; OR

d. (4) cannot be present or testify at the trial/hearing because of death or a then-existing infirmity, physical illness, or mental illness; OR 

e. (5) is absent from the trial or hearing, AND the statement’s proponent has not been able, by process or other reasonable means, to procure:

i. (a) the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (b)(5); OR

ii. (b) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(2), (3), or (4).

f. Limitation: ¶ (a) does NOT apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness to prevent the declarant from attending or testifying.
2. NOTE: For the purposes of FRE 801(d)(1) (exempting prior witness statements from the hearsay rule), a witness who fails to remember a prior statement is considered subject to cross-examination.
ii. EXCEPTION: Former Testimony Exception, Rule 804(b)(1)—Testimony is NOT excluded by the hearsay rule if the following are met:
1. (1) The declarant is unavailable; AND
2. (2) The testimony was given while acting as a witness at a trial, hearing, or lawful deposition, regardless of if it was given in this case or a different one; AND
3. (3) The testimony is NOW offered against a party who had—or in a civil case, a predecessor in interest had—an opportunity and similar motive to develop it by direct, cross-, or redirect examination.
a. Predecessor in interest = any entity/person in privity with the current party
4. ANALYSIS FRAMEWORK—Issues typically present 2 versions
a. Same Parties: The prior testimony is ADMISSIBLE if the party against whom the statement is made had an opportunity to cross-examine in the prior case AND the same party had a similar motive to cross examine as in the current case
b. Civil/PII: The current case is a CIVIL case. The statement is ADMISSIBLE if the party against whom the statement is made was NOT involved in the previous case, but the prior action involved PII who had BOTH an opportunity and similar motive to cross-examine the witness
5. How to Prove Former Testimony
a. Reporter’s Transcript
i. Highly reliable

ii. Excepted from hearsay rule as a business record, public document, or recorded recollection
b. Witness

i. Must have personal knowledge
ii. Suffers from reliability issues

iii. ***Cannot prove truth of the matter asserted
6. Compare: Former Testimony Offered Against Same Party, CEC § 1291
a. (a) Evidence of former testimony is NOT inadmissible by the hearsay rule if the declarant is unavailable as a witness and:
i. (1) The former testimony is offered against a person who offered it in evidence in his own behalf on the former occasion or against the successor in interest of such person; OR

ii. (2) The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.
b. (b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to:
i. (1) Objections to the form of the question which were not made at the time the former testimony was given.
ii. (2) Objections based on competency or privilege which did not exist at the time the former testimony was given.
7. Compare: Former Testimony Offered Against Different Party, CEC § 1292
a. (a) Evidence of former testimony is NOT made inadmissible by the hearsay rule if:
i. (1) The declarant is unavailable as a witness;
ii. (2) The former testimony is offered in a civil action; and
iii. (3) The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing.
b. (b) The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to objections based on competency or privilege which did not exist at the time the former testimony was given.
iii. EXCEPTION: Dying Declaration Exception, FRE 804(b)(2)
1. Rule—A statement is NOT excluded by the hearsay rule if it satisfies the following:
a. The declarant is unavailable; AND
b. The case is either civil or a prosecution for homicide; AND
c. The declarant made a statement while believing his/her death to be imminent; AND
d. The statement relates to the declarant’s cause or circumstances of death.
2. Compare: CEC § 1242— Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death.
a. NOTE
i. Declarant MUST die
ii. No restriction on case type
iv. EXCEPTION: Declaration Against Interest Exception, Rule 804(b)(3)
1. Rule—A statement is NOT excluded by the hearsay rule IF it satisfies the following:
a. (1) The declarant is unavailable; AND
b. (2) A reasonable person in the declarant’s position would have made it only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; AND
c. (3) The statement is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
2. Neutral or Self-Serving Statements—The rule EXCLUDES neutral or self-serving statements, even if made in a braoder self-exculpatory context.
3. Objective Test (FRE 104(a) Preliminary Question)—A reasonable person in the declarant’s position would have realized the statement was clearly against his/her interests.
4. Distinguish: Statements Offered Against a Party (“Opposing Party Statement”)

a. The statement must be against interest at the time it was made
b. The statement need not be made by a party

c. The declarant must be unavailable
5. Compare: CEC § 1230— Evidence of a statement by a declarant having sufficient knowledge of the subject is NOT made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would NOT have made the statement UNLESS he believed it to be true.
v. EXCEPTION: Forfeiture by Wrongdoing Exception, Rule 804(b)(6)—A statement is NOT excluded by the hearsay rule when it is offered against a party who wrongfully caused—or acquiesced in causing—the declarant’s unavailability as a witness, AND do so intending the result.
i. EXCEPTION: Residual Exception, Rule 807

i. Rule
1. When the following are satisfied, a hearsay statement is NOT excluded despite the lack of an applicable exception:
a. (1) High reliability. the statement has equivalent circumstantial guarantees of trustworthiness; AND

b. (2) Material fact. it is offered as evidence of a material fact; AND

c. (3) High probative value. it is more probative on the point for which it is offered than any other evidence the proponent can obtain through reasonable efforts; AND

d. (4) Justice served. admitting it will best serve the purposes of these rules and the interests of justice.

2. (b) Notice. The statement is admissible ONLY IF, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, INCLUDING the declarant’s name and address, so the party has a fair opportunity to meet it.

ii. The “Near Miss” Problem
1. Issue: When a statement fails to satisfy a hearsay exception by one element, does it qualify for admission under the Residual Exception? Varies by jx
j. Miscellaneous Exceptions

i. FRE 803—The following are not excluded by the hearsay rule, regardless of whether the declarant is available as a witness:

1. (9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in accordance with a legal duty.
2. (11) Records of Religious Organizations Concerning Personal or Family History. A statement of birth, legitimacy, ancestry, marriage, divorce, death, relationship by blood or marriage, or similar facts of personal or family history, contained in a regularly kept record of a religious organization.
3. (12) Certificates of Marriage, Baptism, and Similar Ceremonies. A statement of fact contained in a certificate:
a. (A) made by a person who is authorized by a religious organization or by law to perform the act certified; AND

b. (B) attesting that the person performed a marriage or similar ceremony or administered a sacrament; AND

c. (C) purporting to have been issued at the time of the act or within a reasonable time after it.

4. (14) Records of Documents That Affect an Interest in Property. The record of a document that purports to establish or affect an interest in property if:
a. (A) the record is admitted to prove the content of the original recorded document, along with its signing and its delivery by each person who purports to have signed it; AND
b. (B) the record is kept in a public office; AND
c. (C) a statute authorizes recording documents of that kind in that office.
5. (15) Statements in Documents That Affect an Interest in Property. A statement contained in a document that purports to establish or affect an interest in property if the matter stated was relevant to the document’s purpose — unless later dealings with the property are inconsistent with the truth of the statement or the purport of the document.
6. (18) Statements in Learned Treatises, Periodicals, or Pamphlets. A statement contained in a treatise, periodical, or pamphlet if:
a. (A) the statement is called to the attention of an expert witness on cross-examination or relied on by the expert on direct examination; and

b. (B) the publication is established as a reliable authority by the expert’s admission or testimony, by another expert’s testimony, or by judicial notice.
c. If admitted, the statement may be read into evidence but not received as an exhibit.
7. (21) Reputation Concerning Character. A reputation among a person’s associates or in the community concerning the person’s character.
8. (22) Judgment of a Previous Conviction. Evidence of a final judgment of conviction if:

a. (A) the judgment was entered after a trial or guilty plea, but NOT a nolo contendere plea; AND

b. (B) the conviction was for a crime punishable by death or by imprisonment for more than a year; AND

c. (C) the evidence is admitted to prove any fact essential to the judgment; AND

d. (D) when offered by the prosecutor in a criminal case for a purpose other than impeachment, the judgment was against the defendant.

e. The pendency of an appeal may be shown but does not affect admissibility.
k. The Hearsay Rule and the Constitution
i. Confrontation Clause, 6th Amendment—“[I]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”
1. Rule—The Confrontation clause excludes an out-of-court statement offered in a criminal case only IF:
a. (1) Offered against the defendant; AND
b. (2) The declarant does NOT testify at trial; AND
c. (3) The statement is testimonial in nature; AND
i. Testimonial statement—Statements that are an effective substitute for testimony; Testimony made under oath OR statements made to the police WHILE investigating a past crime
a. NOT statements made while investigating an ongoing crime
b. Sliding Scale: The more formal the inquiry, the greater likelihood the statements are testimonial

d. (4) The defendant NEVER had an opportunity to previously cross-examine the declarant about the statement.
2. EXCEPTION: Does NOT apply when the defendant coerced or convinced a witness not to testify
ii. Constitutional Limits on the Exclusion of Hearsay
1. Chambers rule—The Constitutional right to Due Process protects a criminal defendant’s right to reasonable notice of the charge against him, an opportunity to be heard in his defense, a right to examine witnesses against him, the right to offer testimony in his defense, and the right to be represented by counsel.
a. ( Certain pieces of evidence with high probative value cannot be excluded

V. Character and Other Evidence
a. Character Evidence—Character evidence constitutes any evidence regarding a person’s propensity to act in a certain way that makes a general statement about him AND conveys a moral or ethical judgment.
b. General Prohibition, FRE 404
i. (a)  Use of Character Evidence—Evidence of a person’s character or character trait is NOT admissible to prove that on a particular occasion, that person acted in accordance with their character or trait.
ii. (b) Crimes, Wrongs, or Other Acts—Evidence of a crime or other act is NOT admissible to prove a person’s character to show that on a particular occasion, the person acted in accordance with that character.

iii. Effect
1. Bars opinion, analysis, and testimony regarding a person’s reputation
2. Bars good AND bad evidence
3. Bars evidence of any person’s character, even non-parties
4. Inapplicable to organizations, institutions, corporations, animals, and things (can’t “have” character)
c. Permissible Uses of Character Evidence
i. General Rule

1. (1) Character is “At Issue”

2. (2) Evidence of Criminal Defendant or Victim’s Character
a. Evidence of Defendant’s Pertinent Trait

b. Evidence of Alleged Victim’s Pertinent Trait
c. Evidence that Homicide Victim was the First Aggressor
3. (3) Sexual Assault & Child Molestation Cases

a. Character Evidence of a Defendant Accused of Sexual Assault or Child Molestation
b. Character Evidence of an Alleged Victim of a Sexual Assault
4. (4) Impeachment
ii. (1) Character “At Issue”— Character is “at issue” when the law requires a party to prove character itself to establish an element of a charge, claim, or defense (vs. general prohibition against using character to prove conduct).
1. Limitation: Applies to CIVIL cases only

2. Common examples: negligent entrustment, defamation, parental custody dispute
iii. (2) Evidence of Criminal Defendant or Victim’s Character
1. Criminal Defendant “Opens the Door” First
a. FRE 404(a)—The following exceptions apply in a criminal case ONLY:

i. (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer character evidence to rebut it;

ii. (B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged crime victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

1. (i) offer character evidence to rebut it; AND

2. (ii) offer character evidence of the defendant’s same trait; AND

iii. (C) in a homicide case [only], the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor [this marks the ONLY time the prosecutor may offer character evidence first/not to rebut].

1. NOTE: The evidence offered by Defendant under (c) is NOT character evidence, but the rebuttal evidence offered by Prosecution is.
b. Compare: CEC § 1103—In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is NOT made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove conduct of the defendant in conformity with the character or trait of character AND is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a)

i. ***Only applies to character of violent propensity

2. Evidence of a Victim’s Character
a. FRE 412

i. (a) Prohibited Uses. The following evidence is NOT admissible in a civil or criminal proceeding involving alleged sexual misconduct:

1. (1) evidence offered to prove that a victim engaged in other sexual behavior [including things that imply sexual contact, such as past sexual acts, contraceptive use, pregnancy, or venereal disease]; OR

2. (2) evidence offered to prove a victim’s sexual predisposition [such as evidence of dress, sexual behavior, or lifestyle].

ii. (b) Exceptions.

1. (1) Criminal Cases. The court MAY admit the following evidence in a criminal case:

a. (A) evidence of specific instances of a victim’s sexual behavior, if offered to prove someone other than the defendant was the source of semen, injury, or other physical evidence;

b. (B) evidence of specific instances of a victim’s sexual behavior toward the defendant, if offered by the prosecutor or if offered by the defendant to prove consent; AND

c. (C) evidence whose exclusion would violate the defendant’s constitutional rights.

2. (2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition IF its probative value substantially outweighs the danger of harm to any victim AND of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.

iii. (c) Procedure to Determine Admissibility.

1. (1) Motion. If a party intends to offer evidence under Rule 412(b), the party MUST:

a. (A) file for a motion that specifically describes the evidence and states the purpose for which it is to be offered;

b. (B) do so at least 14 days before trial UNLESS the court, for good cause, sets a different time; AND

c. (C) serve the motion on all parties; AND

d. (D) notify the victim or, when appropriate, the victim’s guardian or representative.

2. (2) Hearing. Before admitting evidence under this rule, the court must conduct an in-camera hearing and give the victim and parties a right to attend and be heard. Unless the court orders otherwise, the motion, related materials, and the record of the hearing must be and remain sealed.

iv. (d) Definition of Victim. In this rule, “victim” means an alleged victim.
b. Compare: CEC § 1103
i. (1) Opinion evidence, reputation evidence, and evidence of specific instances of the complaining witness' sexual conduct, or any of that evidence, is NOT admissible by the defendant to prove consent by the complaining witness.
ii. (2) Evidence of the way the victim dressed at the time of the offense shall NOT be admissible when offered by EITHER party when consent is at issue in any prosecution for an offense specified in paragraph (1), UNLESS the evidence is determined by the court to be relevant and admissible in the interests of justice.
iii. Proving the defendant’s character is the same as the federal rules.
c. Compare: CEC § 1106
i. (a) In any CIVIL action alleging conduct which constitutes sexual harassment, sexual assault, or sexual battery, opinion evidence, reputation evidence, and evidence of specific instances of the plaintiff's sexual conduct, or any of that evidence, is NOT admissible by the defendant to prove consent by the plaintiff or the absence of injury to the plaintiff, unless the injury alleged by the plaintiff is in the nature of loss of consortium.
ii. (b) Subdivision (a) does not apply to evidence of the plaintiff's sexual conduct with the alleged perpetrator.

iii. (c) Notwithstanding subdivision (b), in any civil action brought pursuant to Section 1708.5 of the Civil Code involving a minor and adult as described in Section 1708.5.5 of the Civil Code, evidence of the plaintiff minor's sexual conduct with the defendant adult shall NOT be admissible to prove consent by the plaintiff or the absence of injury to the plaintiff. Such evidence of the plaintiff's sexual conduct may only be introduced to attack the credibility of the plaintiff in accordance with Section 783 or to prove something other than consent by the plaintiff if, upon a hearing of the court out of the presence of the jury, the defendant proves that the probative value of that evidence outweighs the prejudice to the plaintiff consistent with Section 352.
iv. (d) If the plaintiff introduces evidence, including testimony of a witness, or the plaintiff as a witness gives testimony, and the evidence or testimony relates to the plaintiff's sexual conduct, the defendant may cross-examine the witness who gives the testimony and offer relevant evidence limited specifically to the rebuttal of the evidence introduced by the plaintiff or given by the plaintiff.

iv. (3) Sexual Assault and Child Molestation Cases
1. *** FRE 104(b) Preliminary Question: Did a prior sexual assault or child molestation occur?
2. Similar Crimes in Sexual Assault Cases, FRE 413

a. (a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed ANY OTHER sexual assault. The evidence may be considered on any matter to which it is relevant [including the defendant’s character].

b. (b) Disclosure. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time the court allows for good cause.

c. (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

3. Similar Crimes in Child Molestation Cases, FRE 414

a. (a) Permitted Uses. In a criminal case in which a defendant is accused of a child molestation, the court may admit evidence that the defendant committed ANY OTHER child molestation. The evidence may be considered on any matter to which it is relevant [including the defendant’s character].

b. (b) Disclosure. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time the court allows for good cause.

c. (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

4. Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation, FRE 415

a. (a) Permitted Uses. In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed ANY OTHER sexual assault or act of child molestation. The evidence may be considered as Rules 413 and 414 provide.

b. (b) Disclosure. If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including the witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time the court allows for good cause.

c. (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
5. NOTE: Child molestation is always sexual assault, but sexual assault is not always child molestation.
v. (4) Impeachment
1. See below.
d. How to Prove Character
i. FRE 405
1. (a) When CE Admissible Generally. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination [only] of the character witness, the court MAY allow an inquiry into relevant specific instances of the person’s conduct.

a. Reputation Testimony: A witness who testifies regarding a person’s reputation must have sufficient knowledge of the person’s community reputation ( E.g., by proving residency in the community

i. NOTE: Does NOT require the witness to know the person

ii. NOTE: Reputation evidence ONLY is admissible hearsay under FRE 803(21).

b. Opinion Evidence: A witness who testifies to their opinion of a party must know the witness’s character well enough to assert an opinion about it, as demonstrated through personal knowledge of social interactions, work, or time spent together.

c. On cross/Specific Instances of Conduct: On cross examination, the prosecution may raise specific instances of the party’s conduct to test the witness’s reliability only.

i. Standard: Prosecutor must have a good faith belief the specific instance occurred.
2. (b) When At Issue. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.

a. NOTE: Sexual assault and child molestation cases have their own procedures.
ii. Compare: CEC § 1100—Any admissible evidence (including evidence in the form of an opinion, evidence of a reputation, and evidence of specific instances of conduct) is admissible to prove a person’s character or a character trait, except as prohibited by statute.
e. Non-Character Uses of Other Act Evidence
i. FRE 404(b): Applies in civil and criminal cases
1. (1) Prohibited Uses. Evidence of a crime or other act is NOT admissible to prove a person’s character to show that on a particular occasion the person acted in accordance with the character.

2. (2) Permitted Uses. This evidence MAY be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident [among other things].

a. MIMIC facts: Motive, Intent, Mistake, Identity, Common scheme or plan

b. NOTE on Identity: When proving identity by using similar prior events, the past and current events must be sufficiently unique in the same way

3. (3) Notice in a Criminal Case. In a criminal case, the prosecutor must:

a. (A) Provide reasonable notice of the general nature of any such evidence the prosecutor wants to offer at trial, so the defendant has a fair opportunity to meet it; AND

b. (B) articulate in the notice the permitted purpose for which the prosecutor intends to offer the evidence and the reasoning supports the purpose; AND

c. (C) do so before trial—or during trial if the court, for good cause, excuses lack of pretrial notice.

d. NOTE: Only applies to a crime not at issue in the case
ii. Proving the Other Act
1. FRE 104(b): Did the person actually commit the other act?
a. Standard = sufficient to support a finding
2. No timing limitation (i.e., that the other act occurs before the immediate action)
3. Sole limit = Relevance
4. **No limits on extrinsic evidence
iii. ANALYSIS FRAMEWORK
1. Is the evidence offered for a proper purpose?

2. Is it relevant to prove the FRE 404(b) fact in question?

3. (Is there evidence sufficient to support a finding the other act occurred?)

4. Is its probative value substantially outweighed by the danger of unfair prejudice and other concerns?

5. If so, must the court issue a limiting instruction?
f. Habit Evidence, FRE 406—Evidence of a person’s habit or an organization’s routine practice MAY be admitted to prove that on a particular occasion, the person or organization acted in accordance with the habit or routine. The court MAY admit this evidence regardless of whether it is corroborated OR whether there is an eyewitness.
i. Habit—A habit is a specific, regular/repeated/automatic response to a specific situation (and the situation is now at issue).

1. ***The more specific and regular the behavior, the more likely the court will consider it a habit

2. Underlying assumption: There are particular situations in which people react/act automatically, like setting the table, etc

3. Compare: Where character evidence is general, habit evidence is repetitive and particularized.
a. Character evidence = evidence of a person’s character
b. Habit = evidence of a person OR organization’s routines
g. Evidence of Similar Events— To prove an event occurred in the present action, a party may offer evidence that similar events occurred to another person under similar circumstances.
i. KEY: The similar event is NOT at issue in the case, but rather, it happened to someone else under nearly identical conditions.
1. ***Relevance

ii. EXAMPLE: Negligence action by Plaintiff against Defendant, a supermarket owner, for injuries suffered when Plaintiff slipped and fell on the floor of the produce section. It was raining outside when the accident occurred. Plaintiff claims the floor was wet and slippery, causing her fall. Defendant denies that the floor was unreasonably slippery when wet. To prove that the floor surface was unreasonably dangerous, Plaintiff wishes to present evidence that in the past two years, several customers have suffered slip-and-fall accidents in the produce section. A judge should sustain the Defendant’s objection because it was raining when Plaintiff slipped.
VI. Exclusion of Other Relevant Evidence for Reasons of Policy 

a. Relevance, Generally—Relevant evidence is admissible, UNLESS the U.S. Constitution, a federal statute, these rules, or rules established by the Supreme Court say otherwise
b. EXCEPTION: Subsequent Remedial Measures

i. FRE 407—When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is NOT admissible to prove:

a. Negligence

b. Culpable conduct

c. A defect in a product or design

d. A need for a warning or instruction

2. BUT: the court may admit this evidence for another purpose, such as impeachment or—if disputed—proving ownership, control, or the feasibility of precautionary measures.
ii. TRIGGER: Offered to prove fault or product defect

iii. ANALYSIS FRAMEWORK
1. What is the remedial measure at issue?

2. Did it occur after the alleged accident?

3. Is the evidence offered to prove EITHER fault or a product defect?

4. Does the evidence’s relevance depend on the inference the remedial measure represents an admission of fault or defect?

a. If yes, exclude/inadmissible

iv. Compare: CEC § 1151—When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

1. NOTE: CEC only prohibits use to prove negligence or culpable conduct. Doesn’t exclude product defect evidence
c. EXCEPTION: Compromise Offers and Negotiations, FRE 408
i. (a) Prohibited Uses: Evidence of the following is NOT admissible—on behalf of any party—either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

1. (1) furnishing, promising, or offering—or accepting, promising to accept, or offering to accept—a valuable consideration in compromising or attempting to compromise the claim; AND

2. (2) conduct or a statement made during compromise negotiations about the claim—EXCEPT when offered in a criminal case AND when the negotiations related to a claim by a public office in the exercise of its regulator, investigative, or enforcement authority.
a. EXAMPLE: The Fish and Game Agency sues you for destroying a forest.
ii. (b) Exceptions: The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negotiating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
iii. Special Situation: The Biased Witness

1. EXAMPLE: After a three-car collision involving Plaintiff, Defendant, and Zed, Plaintiff sued Defendant and Zed. After some negotiation, Plaintiff agreed to settle with Zed for a small percentage of the total damages. Zed agreed to remain a party to the action and testify favorably to Plaintiff at trial. Plaintiff also agrees that if she obtains a judgment against Defendant in excess of a certain amount, Zed will share in the excess. At trial, Zed testifies that Defendant started the chain of events by speeding and running a red light. Defendant wishes to ask Zed on cross-examination about the settlement agreement with Plaintiff. Plaintiff objects, citing the compromise rule. A judge should OVERRULE the objection because this situation falls into FRE 408(b)’s exception.
iv. EXAMPLE: Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light. Plaintiff’s car was damaged, though Plaintiff suffered no physical injury. Plaintiff wishes to testify that immediately after the collision, before Plaintiff said anything, Defendant got out of his car, approached Plaintiff, and said, “It’s my fault, but I don’t want to go through our insurance companies. If you’ll agree to bypass the insurance companies, I’ll pay you now for your damages.” Defendant objects. A judge should overrule because the claim is NOT in dispute.

d. EXCEPTION: Payment of Medical and Similar Expenses, FRE 409— Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is NOT admissible to prove liability for the injury.
i. Distinguish: This section covers purely gratuitous payments, and all related statements are admissible. If the offeror asks for something in exchange, it’s a compromise offer under FRE 408.
ii. Compare: CEC § 1160— The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be INadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall NOT be inadmissible pursuant to this section.
e. EXCEPTION: Plea Evidence, FRE 410 (**WAIVABLE PRIVILEGE**)
i. (a) Prohibited Uses. In a civil or criminal case, evidence of the following is NOT admissible against the defendant who made the plea or participated in the plea discussions:

1. (1) a guilty plea that was later withdrawn;

2. (2) a nolo contendere plea;

3. (3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; OR

4. (4) a statement made during plea discussions with an attorney for the prosecuting authority IF the discussions did NOT result in a guilty plea OR they resulted in a later-withdrawn guilty plea
ii. (b) Exceptions. The court MAY admit a statement as described in FRE 410(a)(3) or (4):

1. (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, IF in fairness the statements ought to be considered together; OR

a. Reminiscent of the completeness doctrine
2. (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, AND with counsel present.
iii. Compare: CEC § 1153—Evidence of the following is INadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals:
1. A plea of guilty, later withdrawn, OR
2. An offer to plead guilty to the crime charged or to any other crime, made by the defendant in a criminal action.
f. EXCEPTION: Evidence of Liability Insurance
i. FRE 411—Evidence that a person was NOT insured against liability is NOT admissible to prove whether the person acted negligently or otherwise wrongly. BUT a court MAY admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.

1. Discretionary component ( FRE 403 Probative value balancing test
VII. Examining Witnesses: Attacking and Supporting the Credibility of Witnesses
a. Mode of Witness Examination, FRE 611
i. (a) Court Control; Purposes. The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:

1. (1) make those procedures effective for determining the truth;

a. Common Objections

i. Ambiguous

ii. Argumentative

iii. Compound

iv. Assumes facts not in evidence

v. Cumulative

vi. Asked and answered

vii. Calls for narrative

2. (2) avoid wasting time; AND

3. (3) protect witnesses from harassment OR undue embarrassment.

ii. (b) Scope of Cross Examination. Cross-examination should NOT go beyond the subject matter of the direct examination, plus any matters affecting a witness’s credibility.

1. Court has significant discretion to determine whether a cross-examination’s “subject matter” relates to the direct examination 

iii. (c) Leading Questions. Leading questions should NOT be used on direct examination, EXCEPT as necessary to develop the witness’s testimony. Ordinarily, the court SHOULD allow leading questions:

1. (1) on cross examination; AND

2. (2) when a party calls a hostile witness, an adverse party, OR a witnesses identified with an adverse party.
b. Court Calling a Witness, FRE 614
i. (a) Calling. The court MAY call a witness on its own or at a party’s request. Each party is entitled to cross-examine the witness [called by the court].

ii. (b) Examining. The court MAY examine a witness regardless of who calls the witness.

iii. (c) Objections. A party may object to the court’s calling or examining a witness EITHER at that time or at the next opportunity when the jury is NOT present.
c. Impeachment
i. ANALYSIS FRAMEWORK — ** Use throughout section**
1. What is the source of the impeaching evidence?
a. Is it coming out of the witness’ mouth?
b. Is it extrinsic evidence?
2. If it’s extrinsic evidence, is it admissible given the method of impeachment being used?
3. Are there any foundation (procedure) requirements to ensure your impeachment is admissible?
ii. Who May Impeach, FRE 607—Any party, including the party who called the witness, MAY attack the witness’s credibility
1. Prosecutorial Subterfuge—A party cannot call a witness who the party knows will require impeachment
a. ( Impeachment requires an element of surprise
iii. Impeachment by Methods NOT Covered by Specific Common Law or Statutory Rules
1. Extrinsic Evidence

a. Purpose/Rationale: Attack the speaker’s statement as unreliable, biased, or contradictory
b. Admissible Purposes
i. Questioning Witness’ Opportunity to Perceive
ii. Questioning Witness’ Capacity to Perceive
iii. Questioning Witness’ Capacity to Recollect

1. Evidence of a bad memory is NOT character evidence

2. Bad memory is NOT a character trait

iv. Questioning Witness’ Capacity to Narrate
v. Showing Bias
1. Evidence of compromise and negotiations is admissible to prove bias only
2. Evidence of liability insurance is admissible to prove bias only

3. Expert witness issues
a. If paid, it’s relevant to show the witness has a financial interest/bias
b. If volunteering, it’s relevant to show the witness has an ideological bias
vi. Motive and Interest

vii. Appearance and Status Factors

viii. Demeanor

ix. Plausibility of the Witness’s Testimony

x. Contradicting the Witness
1. Admissible if the attorney can directly contradict a material fact about which the witness testified (something the witness said is untrue).
2. NOT admissible to impeach on a collateral matter

a. TEST: A collateral matter is not material to the issues at hand
i. Materiality—A fact is material if it tells us about the issue or the witness’ credibility, other than it contradicts his/her testimony
ii. EXAMPLE: Defendant said he got into the accident when he was on his way home from his grandma’s house. OPC has evidence showing Defendant had visited his aunt that day, not his grandmother. Not admissible b/c this is a collateral matter that tells us nothing about Defendant’s credibility.

iii. EXAMPLE: Defendant said he got into the accident when he was on his way home from his grandma’s house. OPC has evidence Defendant was actually on his way home from a bar. Admissible b/c tends to show Defendant lied about his whereabouts, was probably drunk, etc.

c. Procedure

i. Witness’s Prior Statement/Extrinsic Evidence of Prior Inconsistent Statement, FRE 613(b)—Extrinsic evidence of a witness’s prior inconsistent statement is admissible ONLY IF (1) the witness is given an opportunity to explain or deny the statement AND (2) an adverse party is given an opportunity to examine the witness about it, OR if justice so requires.

1. Gives foundation for impeachment re extrinsic evidence. This section (b) does NOT apply to an opposing party’s statement under FRE 801(d)(2).

a. Effect: Whenever the basis for impeachment is a witness’s prior inconsistent statement, and you’re proving it with extrinsic evidence, you must give the witness an opportunity to explain
2. Witness’s Character for Truthfulness or Dishonesty
a. Purpose: Show the witness him- or herself is unreliable
i. Distinguish: Character evidence to prove conduct in accordance with character is inadmissible
1. ***Must be offered to attack or support witness credibility
b. Reputation or Opinion Concerning Truthfulness

i. Reputation and Opinion Evidence, FRE 608(a)—A witness’s credibility MAY be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or dishonesty, OR by opinion testimony about that character. 
1. Timing—Evidence of truthful character is only admissible AFTER the witness’s character for truthfulness is attacked.
a. Underlying Principle: Assume witnesses tell the truth
ii. Compare: CEC § 786—Evidence of a witness’s character other than honesty or veracity, or their opposites, is inadmissible to attack or support the witness’s credibility.
iii. Compare: CEC § 790—Evidence of a witness’s good character is inadmissible to support his credibility UNLESS evidence of his bad character has been admitted for the purpose of attacking his credibility.
c. Conduct Probative of Truthfulness (& Criminal Convictions Resulting in Acquittal)
i. Specific Instances of Conduct to Prove Truthfulness, FRE 608(b)—Extrinsic evidence is NOT admissible to prove specific instances of a witness’s conduct to attack or support the witness’s character for truthfulness, EXCEPT in a criminal conviction under Rule 609.
1. CAVEAT/EXCEPTION: On cross-examination ONLY, the court MAY allow a party to inquire into a witness’s specific instances of conduct IF they are probative of the character for truthfulness/dishonest of the witness OR another witness whose character the current witness is being questioned about.
2. Effect
a. Caveat: If the principal witness denies the specific instance of conduct on cross-examination, you are stuck with his answer (b/c not extrinsic evidence) and CANNOT offer any other extrinsic evidence to contradict his statement.
b. Exception: Allows the cross-examiner to ask a character witness about the defendant’s specific instances of conduct to test the character witness’s reliability
3. EXAMPLE: Defendant is charged with murder. He decides to testify on his own behalf. FRE 608(b)(1) says we can cross examine him about his specific instances of conduct that show his character for dishonesty, even if the lies are unconnected to the case. These instances of conduct might be probative of a dishonest character. Goes to credibility.

4. EXAMPLE: Same case. After the defendant finishes testifying, he calls his next witness, his mom. She testifies, “I know my boy. My boy would never lie. He is a truthful person.” She is expressing an opinion as to another witness’s truthfulness. FRE 608(a) allows this testimony if Defendant’s credibility has already been attacked.

5. EXAMPLE: On cross-examination of mom, FRE 608(b)(2) allows OPC to ask mom about specific instances of Defendant’s conduct in which she knew he was lying or lied. Mom becomes a character witness. This is the one exception that permits us to use extrinsic evidence to prove a specific instance of conduct.

ii. Compare:  CEC § 787—Evidence of specific instances of a witness’s conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the witness’s credibility
iii. Compare: Cal. Const. art.I § 28(f)(2)—Relevant evidence shall NOT be excluded in any criminal proceeding, including pretrial and post-conviction motions and hearings . . . .
d. Conviction of Crime Suggesting Character for Truthfulness or Dishonesty
i. Rationale
1. “The law” assumes criminal convictions are relevant to a person’s credibility
2. The law previously banned felons from testifying
3. Convictions have high reliability because of the high burden of proof
4. For prior convictions to be relevant, it must show moral turpitude
5. ***Misdemeanors and negligence-related charges and civil liability do not involve/implicate moral turpitude
a. NOTE: Evidence of misdemeanor convictions may be admissible under the Public Records Exception
ii. FRE 609
1. (a) In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:

a. (1) for a crime that, in the convicting jx, was punishable by death or by imprisonment for more than one year (felony), the evidence:

i. (A) MUST be admitted, subject to FRE 403, in a civil case or in a criminal case in which the witness is NOT a defendant; AND
ii. Burden on party offering the evidence to show the probative value outweighs the prejudicial effect (tough sell)
iii. (B) MUST be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; AND

iv. Burden is on the proponent
b. (2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving—or the witness’s admitting—a dishonest act or false statement.

2. (b) Limit on Using the Evidence After 10 Years. This subdivision (b) applies if more than 10 years have passed since the witness’s conviction OR release from confinement for it, whichever is later. Evidence of the conviction is admissible ONLY IF:

a. (1) its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect, AND

b. (2) the proponent gives an adverse party reasonable notice of its intent to use it so that the party has a fair opportunity to contest its use.

3. (c) Effect of a Pardon, Annulment, or Certificate of Rehabilitation. Evidence of a conviction is NOT admissible IF:

a. (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; OR
b. (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
4. (d) Juvenile Adjudications. Evidence of a juvenile adjudication is admissible under this rule ONLY IF:
a. (1) it is offered in a criminal case; AND
b. (2) the adjudication was of a witness OTHER than the defendant; AND
c. (3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; AND
d. (4) admitting the evidence is necessary to fairly determine guilty or innocence.
i. (e) Pendency of an Appeal. A conviction that satisfies this rule is admissible EVEN IF an appeal is pending. Evidence of pendency is also admissible.
iii. Compare: CEC § 788— For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless:

1. (a) A pardon based on his innocence has been granted to the witness by the jurisdiction in which he was convicted.
2. (b) A certificate of rehabilitation and pardon has been granted to the witness under the provisions of Chapter 3.5 (commencing with Section 4852.01) of Title 6 of Part 3 of the Penal Code.
3. (c) The accusatory pleading against the witness has been dismissed under the provisions of Penal Code Section 1203.4, but this exception does not apply 
to any criminal trial where the witness is being prosecuted for a subsequent offense.
4. (d) The conviction was under the laws of another jurisdiction and the witness has been relieved of the penalties and disabilities arising from the conviction pursuant to a procedure substantially equivalent to that referred to in subdivision (b) or (c).
iv. Compare: Cal. Const. art. I § 28(f)(4)— ANY prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court.
3. Prior Statements of Witnesses
a. Prior Inconsistent Statements
i. EXEMPTION/HEARSAY [REVIEW]—A statement is NOT hearsay IF: (1) the declarant testifies and is subject to cross-examination about a prior statement, AND the prior statement is inconsistent with the declarant’s current testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition.

1. Substantive Use—A party substantively uses a prior inconsistent statement when it uses the inconsistent testimony to prove the prior statement’s truth.

a. ANALYSIS FRAMEWORK
i. The declarant testifies at the proceeding

ii. The declarant is subject to cross-examination regarding the statement

iii. The inconsistent statement was made under oath subject to the penalty of perjury at a trial, hearing (including in front of a grand jury), or other proceeding, in a sworn affidavit or at a deposition.
2. Impeachment Use—A party uses a prior inconsistent statement for impeachment purposes when it uses the inconsistent testimony to show BOTH the prior statement as made AND to discredit the witness.

a. Procedure for Impeachment (FRE 613)

i. (a) Showing or Disclosing the Statement During Examination—When examining a witness about the witness’s prior statement, a party need NOT show it or disclose its contents to the witness (preserving the surprise). However, the party MUST, upon request, show it or disclose its contents to an adverse party’s attorney.

ii. (b) Extrinsic Evidence of Prior Inconsistent Statement—Extrinsic evidence of a witness’s prior statement is admissible ONLY IF the witness is given an opportunity to explain or deny it, AND an adverse party is given an opportunity to question the witness about it, OR if justice so requires. This subsection does NOT apply to an opposing party’s statement under FRE 801(d)(2).
ii. A Note about Limited Admissibility—When a statement is admissible for one purpose only, the court should issue a limiting instruction directing the jury to consider the statement for that purpose only.
1. Collateral matter limitation—Courts limit the scope of relevancy in which extrinsic evidence of an inconsistent statement may be offered.

iii. Compare: CEC § 770— Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:

1. (a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; or
2. (b) The witness has NOT been excused from giving further testimony in the action.
iv. Compare:  CEC § 1235— Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
b. Prior Consistent Statements
i. EXEMPTION/HEARSAY, FRE 801(d)(1)(B)—A statement that meets the following conditions is NOT hearsay. The declarant testifies and is subject to cross-examination about the prior statement, and the statement is consistent with the declarant’s testimony and is offered:

1. (i) to rebut an express or implied charge the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; OR

2. (ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground.

ii. Foundations for Admission of Prior Consistent Statements

1. (1) The declarant’s credibility was attacked; AND
2. (2) The declarant testifies at the trial or hearing; AND EITHER
a. (a) The prior consistent statement is offered to rebut an express/implied charge or recent fabrication or improper influence/motive, AND the prior consistent statement was made before the alleged improper influence or motive arose, OR
b. (b) The prior consistent statement is offered to rehabilitate a witness’s credibility that has been attacked on another ground.
iii. Purposes for Which Prior Consistent Statements may be Offered: The party must offer the statement for credibility and truth of the matter asserted. (i.e., all or nothing)
1. Distinguish: Inconsistent statement has different procedures for each purpose, whereas consistent statements must satisfy only one foundation test.
2. Distinguish: The previous inconsistent statement must be made under oath, whereas no parallel requirement for consistent statement
3. Distinguish: Inconsistent statement subject to Rule 613, while consistent statements are not.
iv. Religious Beliefs or Opinions, FRE 610—Evidence of a witness’s religious beliefs or opinions is NOT admissible to attack or support a witness’s credibility.
VIII. Lay and Expert Opinion Evidence
a. Lay Opinion

i. General Rule: Lay opinion is generally INADMISSIBLE, unless it satisfies a rule of evidence.

1. FRE 701—If a witness does NOT testify as an expert, any testimony constituting the witness’s opinion conform with the following:

a. (a)  rationally based on the witness’s perception;
i. Rationally related = A logical connection exists between the perception and opinion, AND there is sufficient perception to form the opinion
b. (b) helpful to the jury in clearly understanding the witness’s testimony OR to determining a fact in issue; AND
i. Helpful = The lay opinion gives the jury more information that testimony limited to the witness’s perception
c. (c) not based on scientific, technical, or other specialized knowledge falling under FRE 702.
2. Compare: CEC § 800— If a witness is not testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is permitted by law, including but not limited to an opinion that is:
a. (a) Rationally based on the perception of the witness; and
b. (b) Helpful to a clear understanding of his testimony.
ii. Typical cases = everyday accidents, intoxication, emotion, emotional state of mind, sanity, value of witness’s property
iii. **EXCLUDES legal conclusions

1. EXAMPLE: Action for injuries in auto collision.  Witness testifies, “In my opinion, the Defendant was driving negligently.” Not admissible.
b. Expert Opinion
i. General Rule: Expert opinion is generally INADMISSIBLE, unless it satisfies a rule of evidence.

1. FRE 702— A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
a. (a) Qualified: the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; AND
b. (b) Factual:  the testimony is based on sufficient facts or data; AND
c. (c) Reliable: the testimony is the product of reliable principles and methods; AND
d. (d) Certain: the expert has reliably applied the principles and methods to the facts of the case, and has a reasonable degree of certainty regarding her conclusion; AND
e. (e) Helpful to the jury (i.e., does the testimony tell the jury something they can’t figure out themselves?). 
2. Compare: CEC § 801—If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is, among other things, related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact.
3. Compare: CEC § 720
a. (a) A person is qualified to testify as an expert if he has special knowledge, skill, experience, training, or education sufficient to qualify him as an expert on the subject to which his testimony relates. Against the objection of a party, such special knowledge, skill, experience, training, or education must be shown before the witness may testify as an expert.
b. (b) A witness' special knowledge, skill, experience, training, or education may be shown by any otherwise admissible evidence, including his own testimony.
4. Reliability—Testimony must be based on reliable principles and methods accepted by the majority of the scientific community
a. Tests for judging scientific evidence only
i. Daubert Factors for 
1. Peer reviewed
2. Published in scientific journals

3. Tested
4. Subject to retesting

5. Low error rate

6. Reasonable level of acceptance among the scientific community

ii. California Kelley/Frye General Acceptance Standard—The expert opinion must be based on principles generally accepted by experts in the same field.
b. Kumho Tire Test for judging expert witness testimony—Does the expert witness’s opinion comport with common sense
ii. Basis for Expert Opinion, FRE 703
1. Expert opinion must be based on one of the following:
a. (1) Personal knowledge; OR
b. (2) Admitted evidence; OR
c. (3) Inadmissible evidence reasonably relied on by other experts in the same field.
IX. PRIVILEGES
a. Scope of Privileges

i. Created by courts ( No rule creates privileges
ii. Federal courts do NOT recognize doctor/patient privilege
iii. In diversity jurisdiction, state privileges apply ( Doctor/patient privilege MAY apply
b. Attorney/Client Privilege—The attorney/client privilege protects all communications between an attorney and his/her client OR the client’s representative (1) intended to be confidential AND (2) made to facilitate legal services, (3) UNLESS waived by the client.
i. Effect

1. The communication is inadmissible and NOT discoverable

ii. Scope

1. Protects the communication only
a. Letters to/from the attorney and client/client’s representatives
b. Words, emails, etc.
2. “Intended to be confidential” = objective standard
3. Privilege survives the representation’s termination AND the client’s death
4. Excludes real evidence conveyed by the communication
5. Protects anyone the attorney hires on the client’s behalf to further the client’s case (i.e., doctors, investigators, etc.)
6. Protects legal communications, NOT law-related or non-legal services like business or financial advice
7. Organizations as Clients
a. Privilege extends to employees authorized to communicate with the attorney OBO the organization
b. Excludes “mere witnesses” who happen to be an employee
i. EXAMPLE: Action for personal injuries arising out of collision between Corporation’s delivery truck and another vehicle in Corporation’s parking lot.  Employee of Corporation happened to be parking his car at the time and witnessed the accident.  His supervisor orders him to write a statement for the Corporation’s lawyers describing what he saw. NOT privileged b/c the employee does not speak OBO Corporation. The “communication” is actually a witness statement.
iii. EXCEPTIONS: The attorney/client privilege does NOT attach where the following situations are present:
1. (1) The client seeks professional services to further what the client should have known to be a crime or fraud; OR
2. (2) The client puts the attorney’s legal services at issue; OR
3. (3) An attorney represents multiple clients under a joint representation agreement.
4. (4) California only. The attorney reasonably believes disclosure is necessary to prevent a crime likely to result in death or substantial bodily harm.
c. Psychotherapist/Patient Privilege & Social Worker/Client Privilege—The psychotherapist/patient and social worker/client privileges protect all communications between a psychotherapist or social worker and his/her client OR the client’s representative (1) intended to be confidential AND (2) made to facilitate professional psychological services in all civil and criminal cases, (3) UNLESS waived by the client. 
i. EXCEPTION: The psychotherapist/patient privilege does not protect communications when the psychotherapist has reasonable cause to believe the patient poses a danger to himself or others, AND the disclosure is necessary to prevent the danger.
d. Doctor/Patient Privilege
i. Federal Common Law—In cases presenting a federal question, no communications between a doctor and patient receive special privilege.
ii. California (CIVIL cases only)
1. Types

a. Confidential communication privilege—In California, the doctor/patient privilege protects all communications intended to be confidential between a doctor and patient where the patient conveyed the information (1) for the purpose of obtaining diagnosis or treatment, AND (2) the information was pertinent to diagnosis or treatment.
b. Confidential information privilege—In California, the doctor/patient privilege protects all information received through the patient through words or observation.
2. Scope

a. The client may prevent disclosure of the communication or information by anyone
3. EXCEPTIONS: The doctor/client privilege does NOT attach when:
a. The client places his/her physical condition at issue; OR
b. The physician’s services are necessary to aid in a crime/fraud, or to escape capture after a crime/tort; OR
c. The client alleges a breach of duty arising from the doctor/client relationship (e.g., malpractice)
e. Spousal Privilege

i. Testimonial Privilege—The spousal testimonial privilege allows a spouse (i.e., married at the time of testimony) to refuse to testify against his or her spouse as to anything.
1. Scope

a. Federal—Criminal cases only
b. California—Applies in both civil and criminal cases
c. Privilege holder = testifying spouse
ii. Confidential Communication Privilege—The spousal confidential communication privilege protects information communicated during the marriage, even if the parties are no longer married.
1. Scope
a. Privilege holder = both (former) spouses
iii. EXCEPTIONS: Neither privilege attaches if the following are present:
1. One spouse sues another, alleging a crime against the plaintiff or one of their kids.
2. The parties are/were not legally married.
