Entertainment Law Final Outline - Fall 2022
I. Representing Talent – Agents, Managers, and Attorneys 
· Role of Managers, Attorneys, and Agents
	Managers
	Provide daily career advice

	Attorneys
	Legal work / contracts

	Agents
	Seek to procure employment for the talent


· California Regulation: Talent Agency Act
· Jurisdiction for TAA 
· Buchwald v. Superior Court: Labor Commissioner has original jurisdiction over the TAA & to procure employment requires a talent agent license
· Procurement
· Procurement: case law has long held that negotiation is an act involving procurement in which you must obtain a talent agent license 
· Doesn’t matter what the K covers, you look to the conduct of the parties
· Covers services not rights 
· Note: in all of these cases, the employer is not involved; action is between artist and manager  
· Park v. Deftones: The Act requires a license to engage in procurement activities even if no commission is received for the service.
· Park = personal manager for the Deftones
· Deftones wanted to void their management agreement after Park alleged breach of management agreement by the band 
· Park sought employment for the Deftones on 84 occasions → Deftones alleged Park acted as an unauthorized talent agent [without a license]
· Holding: Park loses; in violation of the TAA. 
· CA doesn’t recognize incidental procurement; here, the main purpose was to obtain a record agreement for Deftones → Park acting in violation of TAA
· 1 year SOL doesn’t hurt Deftones; b/c Deftones brought breach of K action & they brought the action to the L. Com.  action = timely
· Solis v. Blancarte: Even attorneys who partake in negotiations for clients may violate the TAA if they are unlicensed and procure employment.
· Solis = local TB reporter
· Blancarte = not a talent agent, but he is an attorney 
· KNBC reaches out to Solis → Solis asks Blancarte to negotiate the deal; they enter into a representation agreement for 5% commission
· Solis fails to pay Blancarte commission in full upon different  contract renewals → Blancarte sues to recover unpaid comm’n from the first renewal
· Holding: Blancarte violated TAA by not securing a talent agent license and by procuring employment for Solis.
· Safe Harbor Provision/Exception to the TAA
· Elements of Safe Harbor Exception: [limited to negotiation of agreement]
· (1) act at the request of, and 
· (2) in conjunction with a licensed talent agent 
· Snipes v. Dolores Robinson Entertainment: If an unlicensed individual procures employment for talent, safe harbor provision applies if (a) individual acts at the request of the licensed talent agent, and (b) acts in conjunction with the licensed agent
· Snipes repped by an agent at CAA; parties stipulate that Snipes is an artist and that Mrs. Robinson is not a licensed talent agent 
· Chavous = Snipes’ agent while Robinson is the personal manager 
· Robinson wants commission; Snipes responds by saying she negotiated deals & perks for Snipes (including travel, housing, per diem, etc.) 
· Robinson responds by saying she acted as a team w/ Snipes’ agent
· Holding: Safe harbor provision applies and Robinson didn’t violate the TAA.
· (1) CAA/Chavous sought Robinson out & wanted to bring her on 
· (2) Robinson worked hand-in-hand w/ Chavous; Chavous was responsible for soliciting work and Robinson was responsible for handling Snipes’ personal affairs 
· Severance: Civil Code Section 1599
· Severability Doctrine: where a K has several distinct objects, of which one at least is awful, and one at least unlawful, in whole or in part, the K is void as to the latter & valid as to the rest [think banana example – peel back the unlawful parts]
· Severability is discretionary & decided on a case-by-case basis 
	Representation & Severance Analysis
· (1) Allegation that unlicensed individual violated the TAA 
· Does the complained activity constitute procurement? [names are irrelevant]
· (2) If so, do one of the two exceptions apply [recording contract exception or safe harbor provision?] 
· Recording K: very narrow
· Safe harbor: negotiation (a) at request of licensed talent agent, + (b) in conjunction w/ talent agent
· (3) If no exception, do we have a basis for severance to apply? 
· Look to central purpose of the relationship & agreement 
· Is central activity management services?
· Does illegal activity go to the heart of the agreement?
· If yes → no basis to sever; agreement is void & disgorge comm’n
· If no →basis to sever


· Marathon Entertainment, Inc. v. Blasi: when deciding whether or not to sever, look at whether the central purpose of the management K is illegal, or whether it’s tangential 
· Blasi = an actress, Marathon = management company → Blasi paid Marathon a commission, then stopped paying → Marathon sued 
· Holding: Genuine dispute of material fact exists over whether severability might apply to allow partial enforcement of the K
· Here, there is both legal and illegal activity 
· Want to see if the illegal activity goes to the heart of the agreement and if it does → it’s all void and there’s no basis to sever 
· But, if it’s merely collateral, there is a basis to sever
· Blanks v. Riccio: Where the business partner has also agreed to be the artist’s manager, there will be a violation of the TAA if the manager is procuring employment w/out a license and w/out working at the request of & in conjunction with a licensed talent agent
· Riccio repped the Blanks as their manager; initially was going to help them get some recording contracts 
· Nothing was reduced to writing, but Riccio set to receive commission 
· Riccio wasn’t getting paid → brings suit
· Holding: Riccio unlawfully attempted and actually procured employment/entertainment opportunities for the Blanks w/out being licensed. Even though the agreement wasn’t written, they nonetheless operated under an oral management agreement.
· Evidence presented establishes that Riccio was engaged in procuring employment for the Blanks on the four engagements at issue → central purpose is tainted w/ illegality & K can’t be enforced.
· Yoakam v. Fitzgerald Hartley Co.: when violations of the TAA are not substantial in comparison to the many engagements that have been legally procured by the agent during the manager’s tenure, severance is appropriate 
· Yoakam = songwriter, performer, musician, actor, writer, etc. 
· FHC hired by Yoakam in 2002 pursuant to an oral management agreement; different deals took place: 
· (1) Recording contracts → Yoakam cowrote treatment and he produced/performed as an actor → don’t fall into the exception b/c it is very narrow; Yoakam’s activity fell outside 
· (2) TV shows → FHC violated TAA in 4 instances where they directly and actively engaged in solicitation and procurement [most of these deals were negotiated by Yoakam’s publicists, however]
· (3) Live performances/concert tours → evidence established that they directly participated in procurement of live performances (despite no commission being received a la Park v. Deftones]
· Holdings: 
· (1) The recording contract exemption does not include additional creative services such as production of a musical video, even if the purpose is to promote the recording under contract 
· (2) FHC did violate the act in four instances where they directly and actively engaged in solicitation and procurement
· (3) FHC violated the Act by soliciting and negotiating Yoakam’s Australian concert tour, but not the European Tour.
· (4) Severance is appropriate as to FHC
· Miscellaneous Notes on Representation 
· (1) Recording exception is narrow
· Seeking to procure clients a recording K is protected by the exception, BUT
· Procuring live performances is not protected
· (2) Employers cannot violate the TAA
· New York State Regulation
· Applicable Statutes: N.Y. Gen. Bus. Laws §§170-172, 181, 185, 187 and 189
· Rhodes v. Hertz: If you’re in NY and there’s an alleged violation of licensing statutes, there’s no private cause of action [as opposed to CA], so Commissioner would have to bring the action
· Dispute Resolution
· Proper Venue in Dispute Resolution
· Preston v. Ferrer: Federal law (FAA) creates national policy favoring arbitration in both federal and state courts
· Ferrer = former judge, Preston = CA attorney for entertainment professionals
· Ferrer contracted Preston for his management services and K included an agreement to arbitrary disputes related to the K
· Preston invoked the arbitrary clause, while Ferrer alleging that Preston operated as an unlicensed talent agent under the TAA, which would likely void the K
· Holding: Proper venue = arbitration.
· Courts have established and affirmed that the FAA displaces state laws that conflict w/ the FAA
· So, FAA supersedes state law that places primary jrdx in any other forum
· Guild Regulation
· Unions & Anti-Trust Law
· H.A. Artists v. Actor’s Equity Association: Federal law protects labor unions and labor disputes from interference by courts under the auspices of antitrust law. 
· HA Artists & other actors brought this action against Actor’s Equity that the law to pay fees and be franchised by Equity violates antitrust laws 
· Holding: Union-based regulation of theatrical agents is exempt from liability under antitrust law. 
· Theatrical agents are not a union, but are effectively parties to a labor dispute 
· The structure of the theater industry makes actors’ reliance on agents a necessity, which justifies Equity’s regulation of agents’ commission-collecting practices. 
· Therefore, exemption from antitrust liability is applicable to Equity. 
· What Is a Franchise Agreement?
· Franchise agreement: agreement between applicable guild and the ATA (Association of Talent Agents) 
· Agent gets to commission all substantial engagements that they negotiate while under contract with the artist 
· If a client leaves one agency for another, any substantially negotiated engagements w/ the old agency remain commissionable by the original agent even after the artists terminates the representation 
· If circumstances otherwise indicate, then agencies will often split the commission
II. Relationship Between Artist and Publisher, Etc. / Obligation to Exploit
· Contractual & Fiduciary Duties 
· Comparison of the Duties
· Fiduciary Duties: trust, relationship of confidence, acting for another 
· I.e., agents, managers, attorneys, joint venture members 
· If suing for breach of fiduciary duty, could be awarded special or punitive damages
· Contractual Duties: explained/ascribed per the existing contract 
· If suing for breach of K, could only get what you lost [so no special or punitive damages available]
· Implied Covenant of Good Faith and Fair Dealing
· Mellencamp v. Riva Music Ltd.: in the absence of express language as to the level of efforts, reasonable efforts is presumed
· Mellencamp = songwriter, performer, and recording artist [Plaintiff]
· Ds = music publishers; they collect fees from licenses – they exploit the musical compositions written by the artist 
· Mellencamp suing for breach of fiduciary duty for not promoting his songs & for failing to use their best efforts to obtain the money due to him 
· Ds argue no fiduciary relationship between artist & music publisher 
· Fiduciary duties are founded upon trust or confidence [Van Balkenburgh - no fiduciary duty between artist and publisher, but didn’t foreclose the possibility of finding there to be one]
· Holding: No fiduciary duty between the parties since claim is predicated solely upon the professional relationship between the parties & doesn’t plead any conduct or circumstances upon which trust is implicated. Since best efforts wasn’t made explicit, reasonable efforts = presumed.
· Here, it’s a contractual right / duty that’s implicated [unlike Schisgall where publisher breached a K obligation w/ no other reason but to injure the other side → can give rise to fiduciary duty.
· All NY contracts have an implied covenant of good faith & fair dealing → can't deprive the other party of the benefit of their bargain per the contract 
· Pay or Play Provision
· Sample Pay or Play Provision: “Fox shall have no obligation to produce, distribute, or exploit the Picture…”; “Fox may terminate Artist’s services w/out legal justification or excuse and no further obligation in relation with the Picture, except as specifically provided below”
· Pay attention to when the artist becomes pay or play*
· E.g., here, it’s if pursuant to the cover agreement [or in other cases could be when a film is “greenlit” for production]
· Rather v. CBS Corp.: pay or play provision gives employer the ability to terminate the employee w/out cause, as long as they pay the employee the guaranteed compensation 
· Rather hired to become anchor of CBS Evening News → controversy arose over a segment that Rather narrated on Bush’s service in the TX Nat’l Guard
· CBS wanted Rather to apologize for broadcast, removed him as anchor but kept him on payroll
· Rather sues for breach of K & breach of fiduciary duty 
· Holding: Claims for breach of K and breach of fiduciary duty are dismissed.
· No breach of K b/c K had a pay or play provision → CBS could continue to pay him out, or keep using his services 
· Terminated him w/out cause → continues obligations to pay
· No breach of fiduciary duty; this is contractual → just b/c they have a 4-decade relationship doesn’t give rise to fiduciary duty
· Background on Rights
· Where Do Rights Come From?
· (1) Someone in studio has an idea & they bring on a writer 
· (2) Writer has an idea & then pitches it to a studio 
· (3) Writer writes a screenplay on her own and then they try to sell it to a studio 
· (4) Option literary purchase agreement - studio options the right to purchase film/TV and ancillary rights
· Wolf v. Superior Court: A contingent entitlement to future compensation within the exclusive control of one party does not make that party a fiduciary in the absence of other indicia of a confidential relationship
· Wolf = author of the novel Who Censored Roger Rabbit?
· Wolf & Disney enter into an agreement where Wolf assigned to Disney the rights to the novel and the characters → Wolf to receive net profits/compensation and contingent compensation 
· Wolf complained that Disney was underreporting & interfering w/ audits → both, he alleged, were breaches of fiduciary duties 
· Wolf argues that b/c he’s due contingent/future compensation (a right), this constitutes a fiduciary right/relationship
· Holding: This is a purely contractual relationship. No fiduciary relationship; if anything, this is more like a debtor-creditor relationship.
· Level of Effort in a K
· Wood v. Lucy, Lady Duff-Gordon:  Promise to pay 50% of the profits and revenues resulting from the exclusive agency and to render accounts monthly, was a promise to use reasonable efforts to bring profits and revenues into existence.
· Lucy Lady = fashion designer → gives Wood the right to use endorsements [thru an exclusive agreement]
· Lucy Lady was to receive 50% of all profits and revenues derived from any K he makes
· Wood sues Lucy Lady for breach b/c Lucy Lady later entered into a K w/ other company where she placed endorsements on others’ clothing designs
· Lucy Lady argues not an enforceable K b/c there was no consideration; she was expecting a certain level of effort [implied that Wood was to use reasonable efforts]
· Holding: A promise is to be fairly implied even if the K lacks the specific language that creates a promise. 
· Discretion in a K
· Zilg v. Prentice-Hall, Inc.: Because the ICGFFD exists in contracts, a publisher’s discretion has limits. A publisher  acts reasonably so long as the book is given a reasonable change of achieving market success in light of the subject matter & likely audience
· Publishing agreement → author gives exclusive right to publish the novel to a publisher who usually gives an advance against royalties 
· Zilg wrote a historical account of the DuPont family → publishers didn’t think the book had potential for radio or TV coverage
· K provided that P-H would publish the book once it accepted a manuscript and left the decisions about initial number of books to print & advertising to P-H’s sole discretion
· As copies were published, book receives negative → P-H decides to decrease the amount of copies produced & decrease the marketing budget 
· Zilg sues for breach of K saying P-H can’t reduce budget & copies 
· Holding: P-H’s promotional efforts were adequate.  B/c the contract left the decisions in question to P-H’s judgment, so long as they were reasonable in making these decisions, no breach of K. 
· No “best efforts” or “promote fully” term/clause → K leaves in P-H’s discretion how to exercise their rights
· Third Story Music, Inc. v. Waits: In contracts giving certain discretion to one party, a duty of good faith in exercising discretion will be implied only if the party’s promise is otherwise illusory.  
· Waits agreed to render his services as a recording artist and songwriter to Third Story 
· Warner Bros  obtained from TSM the right to “manufacture, sell, distribute, and advertise records…”
· TSM wanted to include 3 old Waits tracks → WB had the contractual right to say yes or no → WB went to Waits and asked him → Waits says no → TSM sues for breach of ICGFFD
· TSM argues that must exercise ICGFFD in using its discretion
· Here, WB had discretion to refrain from doing anything; WB had right to not distribute or manufacture at all per the agreement 
· Holding: ICGFFD doesn’t attach nor limit the discretion expressly granted to WB in the K b/c there was sufficient consideration to make K enforceable.
· Not an illusory promise b/c there was more consideration since WB promised to pay TSM an advance regardless of the amount of WB’s marketing 
· Locke v. Warner Bros.: Despite pay-or-play provision, K has ICGFFD so that neither party frustrates the other party’s right to receive benefits of the K. 
· During filming of 1 movie, Locke & Eastwood began a romantic relationship 
· Locke had a first look deal where she gave WB first look at any of her works/projects so studio can decide whether to move forward w/ a project → in exchange, studio gives artist and production company an advance 
· Eastwood & Locke break up → Eastwood paid Locke $450K to get out of the initial legal action between the two 
· Locke & WB also enter into a non-exclusive first-look deal where she’d receive $250K; agreement also had a pay-or-play provision 
· WB paid Locke the advance and didn’t use her services, but paid her according to pay-or-play provision
· Locke sues saying this was a sham; they were never going to use her services
· Holding: Locke raised a triable issue of fact as to whether WB breached its K w/ Locke by categorically refusing to work w/ her, irrespective of the merits of her proposals. 
· Locke presented evidence from which a trier of fact reasonably could infer Warner breached the agreement by refusing to consider her proposals in good faith.
· Merely because Warner paid Locke the guaranteed compensation under the agreement does not establish Warner fulfilled its contractual obligation
· Ladd v. Warner Bros: Straightlining [practice of apportioning the same amount to each film in the package regardless of how well it did] breaches the ICGFFD
· Ladd = producer; entered into a JV, essentially a “mini studio” w/in a studio
· Ladd had control over dev. of movies, financing of movies, and production/development 
· WB’s role = financing the films → Ladd gets participation based on how pictures perform and he also gets audit rights 
· Ladd didn’t Blade Runner, showed that WB under-allocated licensing fees and Ladd’s profit participation should have been over $3 million 
· Ladd sues for breach of K 7 breach of ICGFFD
· Holding: We hold that under the implied covenant of good faith and fair dealing, Warner was hound to act in good faith toward profit participants. 
· Warner had an obligation, as conceded by a Warner executive, to "fairly and accurately allocate license fees to each of the films based on their comparative value as part of a  package."
III. Working with Contracts; Contract Formation; Contracts with a Minor
· Contract Formation
· Required Elements of a Contract 
· (1) meeting of the minds
· (2) adequate consideration
· (3) legal capacity to enter into a contract
· (4) lawful purpose 
· Personal Service Agreements 
· Two Types of Personal Service Agreements: 
· (1) Direct Employment: two parties, employer & employee 
· If a guild member, get very good benefits
· (2) Loan-Out: talent has a corporate entity/loan out company (the lender) and the talent 
· Loan-out company has the right to lend out talent’s services to a third party 
· So, a K between studio & talent would actually be between the studio & the loan-out which furnishes the services of the talent 
· So, loan out company functions as the employer of the talent & has the responsibility of paying taxes, giving benefits, ec. As the employer in a direct employment would 
· Loan out company = more advantageous for tax purposes 
· Inducement Provision
· Since talent isn’t a party to the K, you need an inducement provision to bind the individual talent to the K 
· Academy Chicago Publishers v. Cheever: K is not valid or enforceable if the pertinent language of an agreement lacks definite and certain essential terms.
· Mrs. Cheever approached by publisher to publish her late hubby’s short stories → she receives a partial advance 
· Mrs. Cheever = sued for breach of K b/c she backed out 
· Holding: No enforceable K. K did not constitute a valid and enforceable K to begin with b/c of a lot of uncertain terms. Even tho court will sometimes imply certain terms, here, not the case b/c too much is missing.
· No date for delivery of the manuscript 
· No definition of satisfactory manuscript 
· No certainty as to style or manner
· Nudity in Contracts
· SAG-AFTRA: bargaining agreement sets out certain rules for members regardless of the type of content 
· Have provisions for how nudity is handled (Art. 43) 
· Usually before accepting a job, actor will get to see script and meet with director on how the scenes will look 
· If acceptable, actor signs a nudity waiver 
· Can have certain descriptions of nudity (i.e., nothing frontal below the waist) can restrict who’s there 
· Private Movie Co v. Pamela Anderson Lee: No enforceable K if material terms are not agreed upon → no meeting of the minds.
· Blaha reps Efraim (PMC) & Pam Anderson (whose manager is Brody); wanted Anderson to star in PMC’s movie
· Parties held a creative meeting where they discuss what’s involved & what the nudity in the movie will entail 
· Then, business meeting → Anderson’s reps are present, but not Anderson
· At business meeting, parties come to terms w/ financial terms, but sex content not really discused other than Anderson listing do’s & dont’s
· Anderson never signed the agreement w/ nudity clause & she never received the nudity side letter → she receives script & backs out 
· PMC sues for breach of K (oral and written)
· Holding: No enforceable K to begin with. No meeting of the minds. 
· Drafts didn’t memorialize the oral agreement & nudity waiver clause didn’t comport w/ Anderson’s deal points
· Anderson’s reps also did not have authority to bind her to the deal
· Implying Covenants
· Factors from Lippman Case
· (1) the implication must arise from the language used to it must be indispensable to effectuate the intention of the parties;
· (2) it must appear from the language used that it was so clearly within the contemplation of the parties that they deemed it unnecessary to express it;
· (3) implied covenants can only be justified on grounds of legal necessity; 
· (4) promise can be implied only where it can be rightfully assumed that it would have been made if attention had been called to it; 
· (5) there can be no implied covenant where the subject is completely covered by the contract 
· Non-Exclusive Licenses
· Effects Associates, Inc. v. Cohen: Nonexclusive license can be proven when (a) the work was specifically commissioned/requested by the user, and (b) the copyrighted work has been physically handed over to the user.
· Cohen directed and produced “The Stuff” & wanted to enhance certain action sequences in the film 
· Used Effects to prepare 7 shots; agreed to the deal orally 
· Cohen was unhappy w/ the effects; only paid ½ what was due under the K
· Effects sued for copyright infringement 
· Holding: No valid transfer of copyright ownership b/c it has to be in writing (per the Copyright Act). But, Effects impliedly granted nonexclusive licenses to Cohen to incorporate the special effects into his film 
· Weinstein Co. v. Smokewood:
· Smokewood = financier and co-owner of Push, a dramatic motion picture that was screened at Sundance 
· Weinstein wanted to discuss the possibility of purchasing distribution rights to Push 
· TWC and Smokewood enter negotiations, but Smokewood gives distribution rights to someone else in the end → TWC sues saying Smokewood breached an oral/written exclusive license. Also say they had a nonexclusive license under Effects
· Holding: No breach of exclusive or non-exclusive license. 
· Exclusive licenses must be in writing & the writing that TWC points to [email exchanges] doesn’t demonstrate clear intent to transfer
· No nonexclusive license either b/c they didn’t commission/ask for the film to be produced nor did they physically receive the work
· Minor Contracts 
· Basic Rules Re: Minor Contracts
· Contract is voidable by minor while still a minor & up to a certain point once minor reaches majority 
· Rationale: minor not mature or sophisticated enough to know exactly what they are agreeing to 
· CA Law Re: Minor Contracts
· Cal. Fam Code § 6710
· K of a minor may be disaffirmed by the minor before majority or within reasonable time afterwards
· Cal. Fam Code § 6751
· K described in § 6750 (entertainment or sports) can’t be disaffirmed if the K has been approved by the superior court of the applicable jrdx
· Approval may be given after petitioning to the court 
· 15% of gross goes into a trust for the minor; no one can touch that $ while still in minority 
· Berg v. Traylor: A disaffirmance of an agreement by a minor does not operate to terminate the contractual obligations of the parent who signed the agreement
· Craig & Meshiel (son and mother) enter into a management agreement w/ Berg; Craig = 10 years old at the time 
· K had a 3 year term, with 15% commission to Berg 
· Prior to expiration of the term, Meshiel sends Berg letter that they no longer want her services → Berg responds and sues for breach of management K
· Minor, thru his mother, disaffirms the K; disaffirmance by Craig is valid 
· Holding: Though disaffirmance by minor was valid, Berg can still hold Meshiel liable under the terms of the K b/c she agreed to be responsible should Craig decide to disaffirm the K.
· NY Law Re: Minors 
· Scott Eden Management v. Kavovit: Actor may not use the infancy doctrine to avoid future commission payments to an agent
· Andrew Kavovit (defendant), a minor and an actor, entered a contract with Scott Eden Management (Eden) (plaintiff) for Eden to manage Kavovit’s entertainment career in exchange for a commission of 15 percent on Kavovit’s compensation. 
· Kavovit also entered a contract with the Andreadis Agency, which was selected by Eden, for an additional 10 percent commission. 
· Kavovit secured a regular role on a popular television soap opera. Kavovit then sought to disaffirm the contract with Eden on infancy grounds and cease payment of commissions, including on income generated form Kavovit’s soap-opera role.
· Holding: Eden must remain entitled to the payment of commissions that would have been due to Eden had Kavovit not disaffirmed the contract
· To deny Eden ability to earn commissions from roles secured for Kavovit in connection w/ that K would be to enrich Kavovit unjustly
IV. Contract Interpretation, Performance, Termination and Breach 
· Contract Interpretation
· Enforceability of Option Clauses
· Pinnacle Books, Inc. v. Harlequin Enterprises Limited: Must set forth certain and definite terms to have a valid & enforceable contract.
· Pinnacle & Pendleton (author) had longstanding relationship; Pinnacle published many of his books 
· Agreement gave Pinnacle & Pendleton an option clause that says parties will use best efforts to continue their agreement, and if nothing reached → Pendleton could go to another publisher 
· Pendleton & Pinnacle negotiations stalled → entered K w/ Harlequin
· Holding: Option clause is unenforceable due to the indefiniteness of its terms. Motion for SJ (by Pinnacle) is denied. 
· Not a breach of ICGFFD b/c the parties negotiated for a year or so & were unable to come to a deal.
· B/c there was no criteria for “best efforts” there was no criteria for which efforts could be measured → unenforceable agreement
· Interpreting Grant of Rights
· Right of First Negotiation / Last Refusal 
· Right of First Negotiation:  After expiration of holdback period, owner notifies Fox & if at the end of 15 days no agreement is reached, owner can go elsewhere (subject to right of last refusal 
· Right of Last Refusal: Party can match 3rd party offer 
· Donahue v. Artisan Entertainment, Inc.: Where the contractual language is subject to more than one reasonable meaning and where extrinsic evidence of parties’ intent exists, the question of the proper interpretation should be submitted to the trier of fact 
· Artisan acquired rights to Blair Witch pursuant to licensing K w/ Haxan 
· Ps = actor in Blair Witch 1, find out that their NIL is being used in Blair Witch 2 and subsequent promo materials (website, posters, etc.) 
· Ps say Artisan breached their K by using their NIL in subsequent materials while Artisan said they could do so based on the term “Haxan retains all rights to the results and proceeds of Donahue’s services to Haxan” 
· P says can’t this term alone; you have to read it as part of the whole contract & point to tie-ins, merchandising rights → how do we justify the addition of these terms? 
· Artisan says this language is superfluous & more for emphasis 
· Holding: K has inconsistent language and is subject to different interpretations → Court cannot make a determination as a matter of law. 
· Mendler v. Winterland Prod.: Court does not look to intent when determining the meaning of a word, but rather 
· Mendler = photographer & plaintiff; Winterland = manufacture of screen-printed apparel 
· Parties enter into licensing agreement where Winterland could use Mendler’s photos of America’s Yacht Cup Race 
· License allowed Winterland to use photographs as “guides, models, and examples for illustrations to be used on t-shirts” 
· Mendler sues saying the digitally altered version of the new t-shirts aren’t illustrations and exceed the scope of the license → sues for infringement 
· Holding: Winterland’s use of the photo exceeds the terms of the license → unauthorized & infringes Mendler’s copyright 
· Photography has 2 elements: (1) lifelike appearance, and (2) objective accuracy → court looking to whether this is still a photo
· Court not looking to intent; instead analyze whether it’s a photo
· Winterland had to alter the appearance enough so they destroyed the essential qualities of a photo → they didn’t do this
· Wolf v. Superior Court II: when an interpreting a contractual ambiguity, court (1) asks parties to proffer extrinsic evidence to help clarify the ambiguity, and (2) if in light of the extrinsic evidence the court decides that the language is “reasonably susceptible” to the interpretation urged, extrinsic evidence is admitted to aid interpretation
· Parties disagreeing on the meaning of “gross receipts”; provision in the K whereby Wolf is entitled to 5% of gross receipts in connection w/ Disney’s exploitation of Roger Rabbit characters 
· In other places in the agreement (2 to be exact), gross receipts was defined 
· But, relating to royalties for merchandise exploitation, the K was silent on the definition of gross receipts 
· Disney says “gross receipts” means cash only; Wolf says “gross receipts” not limited to cash & includes other valuable consideration 
· Both interpretations are reasonable; term is thus ambiguous 
· Holding: Trial court erred in rejecting extrinsic evidence and in concluding that the term “gross receipts” was not reasonably susceptible to the interpretation urged by Wolf & industry custom. 
· Interpretation of Contractual Ambiguities
· Wolf Two-Step Process
· (1) the court provisionally receives (without actually admitting) all credible evidence concerning the parties' intentions to determine "ambiguity
· (2) If in light of the extrinsic evidence the court decides the language is "reasonably susceptible" to the interpretation urged, the extrinsic evidence is then admitted to aid in the second step--interpreting the contract 
· FBT Productions v. Aftermath Records: If language from the contract is unambiguous, then there is no need for extrinsic evidence b/c there are definitions provided.
· FBT signs Eminem to a recording agreement and then afterwards assigned them to Aftermath 
· Aftermath entered into agreement w/ 3rd parties to allow for permanent downloads through iTunes & masters to be sold 
· Agreement between FBT & Aftermath contained: 
· Record-sold provision: FBT receives between 12-20% of price of Eminem’s records sold thru normal retail channels [royalties escalate based on number of records sold]
· Masters license provision: FBT receives 50% of Aftermath’s net receipts 
· 2005 amendment: sales of album by way of permanent download shall be treated as normal retail channels → how do we treat perm. downloads & mastertones?
· Aftermath says they should be calculated under the Records Sold provision; FBT says no,  calculate per Masters License b/c sale is not taking place
· Holding: There’s clear and unambiguous language in the K that supports FBT’s position.
· K said “notwithstanding” the records sold provision, Aftermath owed FBT a 50% royalty under the Master License provision for licensing Eminem masters to 3rd parties for any use  
· Random House v. Rosetta Books: Pursuant to NY law, "contract language is ambiguous if it is capable of more than one meaning when viewed objectively by a reasonably intelligent person who has examined the context of the entire integrated agreement and who is cognizant of the· customs, practices, usages and terminology as generally understood in the particular trade or business.
· Rosetta contracted w/ several authors to publish certain works
· Random House filed complaint accusing Rosetta of committing copyright infringement by selling his e-books 
· K w/Random House gave them rights in “book-form” →  did this grant of rights include e-books? 
· Holding: Random House’s grant of rights does not include e-book
· Based on language of the contract and by looking at definitions of “book form” and industry customs/norms
· Termination
· Cal. Labor Code Sections on Termination
· § 2924: An employment for a specified term may be terminated at any time by the employer in case of any willful breach of duty by the employee in the course of his employment, or in case of his habitual neglect of his duty or continued incapacity to perform it
· § 2925: An employment for a specified term may be terminated by the employee at any time in case of any wilful or permanent breach of the obligations of his employer to him as an employee
· Goudal v. Cecil B. De Mille Pictures Corp.: Suggestions and even objections as to the manner of enacting the various scenes, when made in good faith, were in the interest of the employer & don’t constitute grounds for termination
· CBDM employed Goudal as a motion picture actress for one year with the option  for 4 yearly extensions of the K 
· CBDM exercised the first 2 options then decided to terminate Goudal 
· Holding: Discharge was not justified b.c Goudal didn’t violate the K. 
· Goudal = experienced actress who was encouraged to give her opinions; she didn’t want to be a robot & just obey every instruction given → CBDM’s arguments unpersuasive that she was always late
· Also, damages should not be reduced by her failure to mitigate until January 1 b/c her decision not to look for other employment was reasonable since she could have come back / been rehired
· But, by January 1, it was apparent she wouldn’t be rehired so duty to mitigate kicked in 
· Warner Bros Pictures v. Bumgarner: The employee's right to terminate the contract where there has been a wrongful refusal to pay compensation is established by both the statutory and case law of this jurisdiction.
· Garner = Brett Maverick (an actor); employed by Warner since 1955 under successive contracts which contained force majeure clauses 
· Garner thought he was being underpaid b/c Maverick became so popular
· In 1960, WGA went on strike → WB notified Garner that they were suspending his K based on event of force majeure (the WGA strike)
· Based on suspension, they stopped paying Garner → Garner told Warner they were in breach of K → Garner elected to treat the K as terminated 
· Holding: WGA strike did not cause Maverick production to be suspended interrupted, nor postponed. 
· Preparation of new episodes wasn’t prevented b/c WB had scripts backlogged & additional writers available → production of Maverick was not seriously hampered to create an event of force majeure
· So, Garner was justified in treating the K as terminated 
V. Limitations on Enforcement and Remedies
·  7-Year Rule
· Cal. Labor Code § 2855
· Requirements to Void the K under § 2855: 
· (1) personal services K (other than one for apprenticeship);
· (2) for performance of services of a special, unique, unusual, extraordinary, or intellectual character which gives it peculiar value;
· (3) which cannot be reasonably or adequately compensated in damages in an action at law 
· De Haviland v. Warner Bros: 7 years of service in § 2855 refers to 7 calendar years & not 7 years of service. 
· De Haviland & WB enter a K for 1 year with an option to extend (by WB) for 6 additional one-year terms 
· DH refused to do a few roles (a breach under the K) → there was a period of 25 weeks where she was suspended b/c of her breaches 
· DH says she’s leaving and terminating the relationship via § 2855; WB says 7 years haven’t expired yet b/c she didn’t perform 7 years of actual service since she was suspended for 25 weeks 
· Holding: WB loses. 7 calendar years = the intended meaning of the statute. 
· Court rejects WB’s distinction between A-list talent & spear-carriers’
· 7 year rule is intended to help out the talent/employee so that they can have a say over their work/careers
· Radioactive, J.V.  v. Manson: 7 year rule is intended to protect CA employees – non-CA employees not intended to be covered
· Manson = resident of Scotland → entered into K w/ Radioactive w/ NY as the choice/forum of law 
· Manson & Garbage (a band) entered into another K w/ CA as the forum/choice of law 
· Manson trying to get out of Radioactive K by invoking § 2855 
· Holding: 7 year rule is not applicable. NY is the correct forum/choice of law for the Manson-Radioactive agreement 
· Foreign employees of California businesses would suddenly receive the benefits of California's "7-year rule," a result the California legislature could not have intended
· The fact that only one court has addressed its applicability to non-California employees- and held that it does not apply-militates against a finding that the California legislature intended to cover non-California employees.
· De La Hoya v. Top Rank, Inc.: Mere contractual amendments without nothing more is not sufficient to create a new clock for purposes of CA’s 7 year rule.
· De La Hoya and Top Rank entered into a K; Top Rank promoted all his fights 
· Timeline of Ks: 
· 1st K: 9/30/92 → K for 5 years, 1 month (promo K) 
· 2nd K: 11/93 → Cable TV K 
· 3rd K: 1/94 → Amendment that extends the ‘92; agreed that the ‘92 agreement would be coterminous with the Initial & option term contained w/ the cable TV K 
· 5/97 → Cable TV K amended → Cable K term extended to where it could run to 2002 or 2003 
· De La Hoya gives formal notice of termination → argues Top Rank is acted as an unlicensed boxing manager & that it’s unenforceable b/c > 7 yrs
· Top Rank tries to argue that the different amendments created a new 7 year clock → court rejects this argument 
· Holding: Top Rank K is void and unenforceable for noncompliance w/ CA statutory and regulatory provisions governing arrangements between boxers and their managers and promoters, and for exceeding CA's statutory seven- year time limit on contracts for personal services.
· Restarting the Clock for CA’s & Year Rule
· Two Ways to Restart the Clock: 
· (1) Totality of the circumstances (difficult to establish) 
· Look at all of the circumstances regarding the renegotiation and how the new terms benefit the employee
· New terms have to be so beneficial to the employee that it can be considered an entirely new agreement 
· (2) Moment of freedom 
· Break in privity; does the employee have a period of time where they’re contractually free (however brief) to enter into a K w/ a 3rd party employer 
· But, risky for employer b/c employee may actually enter into that K w/ a 3rd party 
· Void for Indefiniteness
· Contracts with Unspecified Terms
· Don King Prods. v. Douglas: Contracts which "provide no fixed date for the termination of the promisor's obligation but condition the obligation upon an event which would necessarily terminate the contract" remain in force until that event occurs. 
· Douglas (boxer) and his manager entered into promotion K w/ Don King
· DKP provided w/ sale & exclusive right to promote & coordinate bouts
· Basic term of 3 years, but if Douglas were to be crowned champion, then term extends to the time he’s champion + 2 years 
· Tyson & Douglas go head-to-head in a fight, DKP promoting both boxers
· Two boxers go for a rematch; Mirage wants to promote the rematch and approaches Douglas to discuss
· Douglas tells Mirage that entering into the K is contingent on Douglas getting out of the K w/ DKP
· Douglas tries to get out of his K w/ DKP by saying that it could run indefinitely if he’s ever crowned as champion
· Holding: K is not void for indefiniteness. Because there was a condition that could cause the agreement to terminate, then it is still valid & enforceable. 
· Furry Records, Inc. v. Realnetworks, Inc.: Determinable duration because federal law expressly gives plaintiffs the right to terminate the contract after 35 years.
· Hannah Bentley, a music artist, entered into a license agreement w/ Orchard
· Bentley argues that Orchard created unauthorized MP3 copies of her recordings. Bentley argues: 
· (1) K didn’t provide for copying per se, so the encoding of P’s works into MP3 constitutes copyright infringement 
· (2) K is unconscionable 
· (3) B/c of “in perpetuity” language, K = terminable at will
· Holding: Court rejects all of Bentley’s arguments. 
· (1) Ds have an opened-ended right under the K to “otherwise exploit” her recordings permits such copying
· (2) K is not unconscionable; Bentley is a grad of Columbia Law; notwithstanding the in perpetuity language, she has a statutory right to terminate the K after 35 years & no high pressure tactics
· (3) K has a determinable duration b/c federal law provides Bentley with a right to terminate after 35 years
· Negative Injunctions
· Cal. Civil Code § 3423(e) 
· 4 elements [note elements 2 & 3 are the same as elements 2 & 3 in § 2855]: 
· (1) agreement must be in writing
· (2) services = of a special, unique,  unusual, extraordinary, or intellectual character which gives it peculiar value
· (3) loss of which cannot be adequately remedied/compensated in damages in an action at law
· (4) minimum compensation 
· Any K entered into on or before 12/31/93 → minimum compensation = $6,000 per year (guaranteed) 
· Any K entered into on or after 1/1/94 → combo of guaranteed and additional compensation; $9,000 in 1st year, $12,000 in 2nd year, $15,000 in years 3-7 (7 year limit) 
· In 4th & 5th years, in addition to guaranteed comp (of $15K) artists gets another $15K per year 
· In 6th & 7th years, in addition to guaranteed comp (of $15K), artists gets another $30K per year
· Money in excess may be applied prospectively in future yrs
· Or if you have received at least 10x the aggregate minimum ($186,000), then this is also sufficient
· Motown Record Corp. v. Brockert:  An option is not guaranteed b/c it’s at one person’s choosing. An option clause is not sufficient for guaranteed compensation requirements under § 3423(e).
· Tina Marie enters into a recording K with Motown and a songwriting K with publishing company, Jobele
· Term: 1 year term (exclusive K) + an option to renew by each company for 6 more 1 year terms 
· W/ 6 months left in her K, Tina Marie jumps labels 
· Court mentions that you can’t get a permanent injunction on a personal services K, but you can get a negative injunction
· Court looks to Foxx v. Williams [holding that a K for royalties doesn’t meet the $6,000 minimum compensation requirement b/c royalties not guaranteed] and Records Inc. v. Newton-John [holding that minimum compensation requirement was met b/c N-J would net at least $6,000 a year and she controlled whether that sum was received. The fact that she had to pay recording costs as irrelevant so long as her costs were below $94k]
· Holding: Motown’s arguments unpersuasive. This case doesn’t meet the minimum compensation requirements and resembles Foxx v. Williams.
· $6,000 a year option & exclusivity clause is not sufficient.
VI. Personal Rights Torts 
A. Defamation
· Defamation
· Elements of Defamation 
· 6 Elements of Defamation: 
· (1) False, unprivileged SOF - purported fact, not opinion
· (2) Communicated to a 3rd person - satisfied if communication to 1 individual outside of the parties
· (3) Of & concerning the Plaintiff- Plaintiff must be identifiable (not necessarily by name) 
· CA standard: if someone who knows the Plaintiff and could reasonably identify/link the Plaintiff to the fictional character
· NY standard: must be so closely akin to the real person claiming to be defamed that a reader of the book, knowing the real person, would have no difficulty linking the two
· (4) Which statement is likely to harm the Plaintiff’s reputation
· (5) With the requisite degree of fault - Actual malice or mere negligence 
· Actual malice: reckless disregard for the truth/whether they had serious doubts as to the truth/knew it was false
· Look at attitude towards the truth, not toward the individual being defamed
· If public official [usually someone in the gov’t] or public figure [someone who has achieved prominence in society] → have to show actual malice 
· Limited public figure → have to show a public controversy exists, and the nature/extent of the person’s participation in the controversy 
· If private person → just have to show mere negligence 
· (6) Damages - If defamation per se → don’t have to prove special damages 
· Miscellaneous Notes on Defamation
· SOL: 1 year 
· It’s a personal tort, so it doesn’t survive the death of the Plaintiff
· Defenses include truth & Anti-SLAPP
· Bindrim v. Mitchell: CA standard for of and concerning the Plaintiff inquiry: “if someone who knows the P could reasonably identify / link the plaintiff to the fictional character”
· Bindrim = licensed clinical psychologist, used “nude marathon” as a form of group therapy
· Mitchell = author who wrote a book about women of leisure class 
· She wants to sign up for Bindrim’s class and eventually told Bindrim she’s a writer after signing a waiver 
· Mitchell writes a novel called “Touching” using a fictional psychiatrist called Dr. Simon Herford, depicting a nude encounter session 
· Bindrim sees the book → sends a cease & desist letter → Bindrim sues 
· Element #3 at issue: “of and concerning the plaintiff”
· Court says book based on a real person may be libelous even if the person’s name and appearance are altered in the book.
· Element #5: actual malice 
· Bindrim didn’t establish actual malice on part of publisher until the book was printed in paperback form b/c at that point Bindrim sent a cease and desist letter which triggered a duty to investigate
· On part of Mitchell, actual malice = apparent based on her knowledge of the truth of what happened in Bindrim’s class
· Springer v. Viking Press: NY standard for of and concerning the plaintiff: must be so closely akin to the real person claiming to be defamed that a reader of the book, knowing the real person, would have no difficulty linking the two
· Springer had prior relationship w/ author, Tine, and claims that the book he authored and that Viking Press published was defamatory
· Specifically, Springer points to Chapter 10 which depicts a character Lisa that physically resembles Springer, has the same first name as Springer, and depicts the character in explicit sexual exploits
· At issue = of and concerning the plaintiff element → NY looks to similarities and dissimilarities - can’t be superficial similarities (i.e., same first name) & similarities have to predominate 
· Holding: Only superficial similarities so P’s defamation claim is not met.
· There are only superficial similarities b/c Springer and the character had different professions, lived different lifestyles, etc. 
· Despite the fact that they shared the same first name and some physical characteristics, they must be closely akin to the real person claiming to be defamed so that a reader of the book, knowing the real person, would have no difficulty linking the two. 
· Clark v. ABC: when something is capable of two meanings, one defamatory and one non-defamatory meaning, the trier of fact is to decide whether it was defamatory. 
· P sues for alleged defamatory broadcast that they aired depicting prostitution in the streets of Detroit 
· Two women - one black and one white - first appeared on the broadcast; both women were obese & older 
· Then, P, a young and attractive black female, appears on the broadcast
· At the same time that P appears, broadcast says “but for black women whose homes were there, the cruising white customers were an especially humiliating experience 
· Another black woman appears on the broadcast & says “almost any woman who was black & on the street was considered to be a prostitute herself”
· P says this was defamatory & harmed her reputation; Church members shunned her, employers refused to hire her, and people called her saying they thought she was being portrayed as a prostitute 
· B/c she is not a public official or public figure, only had to show negligence 
· P’s participation in the broadcast was not voluntary; she didn’t play a prominent role and she had no access to channels of effective communication to counteract the false statements 
· Holding: District court erred in granting SJ for ABC since there existed a factual question as to whether the broadcast was defamatory. 
· Anti-SLAPP Defense to Defamation
· Burden-Shifting Procedure of Anti-SLAPP:
· (1) For a Defendant to prevail on an Anti-SLAPP suit and shift the burden to the Plaintiff, they must: 
· (a) demonstrate that their acts were in furtherance of Defendant’s right of petition or right of free speech, 
· (b) that is in connection with a public issue 
· (2) If D is successful, burden shifts to the Plaintiff to show that they would prevail on their claim 
· Tamkin v. CBS Broadcasting, Inc.: Burden shifting procedure of Anti-SLAPP requires the D to show that their acts were in furtherance of free speech & it’s in connection w/ public issue → burden then shifts to P to show they can prevail on their claim
· Tamkins were both real estate agents who showed Goldfinger, a writer on CIS, a home → sale didn’t go thru
· Tamkins allege Goldfinger defamed them in an episode of CIS which involved a married couple in real estate and/or mortgage businesses, one would eventually commit suicide by overosing on fluoride
· Goldfinger used Tucker instead of Tamkin as last name, but many websites leaked Tamkin as the last name 
· CBS filed motion to strike suit under Anti-SLAPP —> met their burden, so burden shifts to Tamkins who failed to show they’d prevail on claim of defamation b/c there were only general similarities between the Tamkins & the Tuckers, so failed to satisfy “of and concerning” element of defamation
B. Invasion of Privacy Torts
· False Light
· Elements of False Light
· 6 Elements of False Light: [personal to the plaintiff]
· (1) Publicity - needs to be to more than a few people (but doesn’t have to be so widespread)
· (2) False Implication of Fact
· (3) Of & Concerning the Plaintiff - P needs to be identifiable
· (4) Places the Plaintiff in False Light That’s Highly Offensive to a Reasonable Person - not enough for P to be offended
· (5) Fault - similar standards regarding negligence & actual malice in defamation
· (6) Damages
· Solano v. Playgirl: Triable issue of fact as to whether cover with suggestive phrases implying Plaintiff is naked inside the magazine could be deemed highly offensive to a reasonable person 
· Solano = actor from Baywatch, appeared bare-chested on the cover Playgirl; Solano dominates the cover & was accompanied by suggestive phrases 
· Solano sues for false light, saying the cover put him in a false light b/c it creates the impression that Solano appears naked inside the shrink-wrapped magazine  [even tho this isn’t the case] – on the inside, he’s fully clothed 
· Solano argues whether or not he’s naked on the inside could be deemed highly offensive to a reasonable person → court agrees & says there’s triable issue of fact 
· B/c Solano is a public figure, he has to prove actual malice
·  Non Solano points to testimony of people at Playgirl saying they were trying to “sex up” the magazine to promote more sales & give the impression that there’s more nudity than there actually was
· Seale v. Gramercy: No actual malice when defendants make efforts to portray the truth and maintain accuracy 
· Seale = one of the co-founders of the Black Panther party
· Movie called “Panther” comes out depicting the evolution of the party → Seale alleges 2 scenes portray him in a false light 
· B/c Seale = public figure, has to establish actual malice, Seale alleges 2 scenes put him in a false light: 
· Scene 1: Purchase of guns for party → claims it wasn’t accurate b/c it creates impression that Black Panthers purchased guns illegally → court rejects; scene contains a statement that characters only interest in purchasing guns legally 
· Scene 2: confrontation between Seale and Eldridge → Seale claims it put him in a false light by saying that Seale had lost his control/authority over the party → Court says could be deemed highly offensive 
· Seale can’t prove actual malice b/c there is evidence that D’s put in a lot of effort to be historically accurate by hiring consultants to advise them & bringing in a member of the Panther party to help consult the docudrama
· False Light Cause of Action - Florida
· Jews for Jesus, Inc. v. Rapp: Florida rejects recognizing a false light cause of action 
· Court has 2 concerns with recognizing tort of false light: 
· (1) it’s duplicative and very similar to defamation & creates potential for confusion; also, FL recognizes defamation by implication
· (2) potential to chill First Amendment speech b/c caselaw is not as developed & doesn’t have the same protections as defamation 
· Also, defamation is better b/c it’s an objective inquiry (whether it harms your reputation)  as opposed to a subjective inquiry (whether it’s highly offensive)
· NY Privacy Law 
· NY Civ. Rights Law
· § 50 [criminal cause of action]
· A person, firm or corporation that uses for advertising purposes, or for the purposes of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of a misdemeanor.
· § 51 [civil cause of action]
· Any person whose name, portrait, picture or voice is used within this state for advertising purposes or for the purposes of trade without the written consent first obtained as above provided may maintain an equitable action in the supreme court of this state against the person, firm or corporation so using his name, portrait, picture or voice, to prevent and restrain the use thereof; ?and may also sue and recover damages for any injuries sustained by reason of such use and if the defendant shall have knowingly used such person's name, portrait, picture or voice in such manner as is forbidden or declared to be unlawful by section fifty of this article, the jury, in its discretion, may award exemplary damages.
· Messenger v. Gruner + Jahr: If newsworthy exception is forfeited b/c it creates a false impression, then it becomes indistinguishable from CL tort of false light, which NY doesn’t recognize 
· 14 yr old = aspiring model & was involved in a photo shoot → one of the photos was used in a magazine for an article in an advice column 
· Writer in advice column sought advice after “getting trashed” and sleeping w/ 3 guys → editor responds telling writer what to do 
· Messenger sues under § 50 & 51 saying her picture right next to article put her in a false light by creating inference that this actually happened to her 
· Defendants say newsworthy defense applies; Plaintiff concedes that it’s newsworthy but says it’s fictional and  creates a fictionalized implication so it’s shouldn’t fall under the exception (citing Spahn & Binns cases where fictionalizations were precluded from falling under newsworthy exception)
· Court distinguishes saying that those two cases are different b/c they were so grossly fictionalized and were just for the purposes of trade  
· Holding: A plaintiff may not recover under New York Civil Rights Law  §§ 50 & 51 where the defendant used the plaintiff’s likeness in a substantially fictionalized way without the plaintiff’s consent when the defendant’s use of the image was in conjunction with a newsworthy column
· Porco v. Lifetime Entertainment: Plaintiff has not failed to sufficiently allege the same degree of fictionalization or the same degree of defendant's knowledge of such fictionalization as that which has been found to violate the statutory right to privacy without running afoul of constitutional protections of speech
· Porco convicted of murder for killing his father → Lifetime broadcasted a film called “Romeo Killer: The Christopher Porco Story” → Porco claims it is a violation of  § § 50 & 51 → Ds say newsworthy exception applies
· Court focuses in on fictionalization; P produced a letter by the producer → from this letter, reasonable to infer that the producer indicated that the film was considered to be a fictitious program 
· Holding: Evidence presented by Porco is sufficient to withstand motion to dismiss for failure to state a claim
· Public Disclosure of Private Facts
· Elements of PDPF
· 5 Elements of PDPF: [personal to the plaintiff]
· (1) Disclosure to the Public
· (2) Of Embarrassing Private Facts - not publicly known 
· (3) Highly Offensive to a Reasonable Person
· (4) Not of Legitimate Public Concern - i.e., lack of newsworthiness
· (5) Damages 
· Shulman v. Group W. Productions, Inc.: Newsworthiness “extends also to use of names, likenesses or facts in giving info to the public for purposes of education, amusement, or enlightenment, when the public may reasonably be expected to have a legitimate interest in what’s published” → must contain a nexus 
· P = subject of a documentary tv show, On Scene: Emergency Response after she got into a bad car accident & had to be extricated by first responders
· Shulman’s picture, voice, and name were all given in the documentary 
· Nurse on the scene, wearing a mic, captures the convo with the plaintiff → plaintiff saying she wants to die in the midst of everything 
· Also, many members of the public were at the scene observing everything
· P sues for PDPF → court says element at issue is whether the broadcast = newsworthy/matter of public concern 
· Look at factors from Kapellas case [balance privacy rights of individual against interest of protection First Amendment/free speech]: 
· (a) social value of the facts published, 
· (b) depth of the article’s intrusion into private affairs, and 
· (c) extent to which party voluntarily acceded to public notoriety 
· Holding: Material was, as a matter of law, of legitimate public concern 
· There needs to be a nexus between the matter of public concern & what was disclosed → here, driving = matter of public concern b/c a lot of people partake in it & facts disclosed need to be relevant 
· But, Shulman = involuntary participant, so must limit the disclosure of embarrassing facts 
· Nexus exists & intrusion is not disproportionate b/c public needs to see dangers of driving, the hardships facing first responders, etc.
· But, if broadcast disclosed for example that Shulman’s son was illegitimate → not relevant
· Intrusion Upon Seclusion
· Elements of Intrusion Upon Seclusion
· 3 Elements of Intrusion Upon Seclusion:
· (1) Unauthorized, Intentional Intrusion into a Person’s Seclusion - person’s subjective expectation has to be objectively reasonable
· (2) Highly Offensive to a Reasonable Person
· (3) Damages - causing anguish or suffering 
· Sanders v. ABC: Whether person’s intrusion upon seclusion was objectively reasonable depends upon the circumstances surrounding the intrusion (e.g., whether it was crowded, noisy, loud, busy, etc.) 
· Sanders = telepsychic for an LA company; ABC reporter (undercover) gets a job as a psychic and befriends Sanders 
· Sanders & reporter were talking in their cubicles w/ other people around; not objectively reasonable since there's people around 
· Sanders gives the undercover reporter, who has a hat that’s recording their convo, a psychic reading and he discloses personal details, etc. → here, he does have an objectively reasonable expectation that his seclusion won’t be intruded upon
· Medical Management Consultants v. ABC: No objective expectation of privacy where one invites another in to learn more about a matter & controls the disclosure of the content. Also, no objective expectation when discussing general business matters [and not personal matters]
· Medical Lab = an AZ lab that tested pap smear samples → ABC sends employees to Medical Lab to investigate the processing of these samples
· Owner talks w/ these ABC operatives (who pose as medical professionals) → owner invites them in & tells them about the pap smear processing & other business matters, but he refuses to let them go into his office (and shuts the door to his office) 
· Owner never really discusses personal matters; only talking about business
· Owner sues for intrusion upon seclusion, but the corp., also named as a plaintiff, has no rights of privacy 
· Holding: SJ is proper b/c owner had no expectation of privacy that was objectively reasonable.
· Also, the fact that he’s secretly recorded in AZ is OK b/c only one party needs to consent to the recording (doesn’t matter that owner didn’t consent) 
· In CA, however, need both people to consent (but owner would still lose since the content of the recording is only business-related)
· Commercial Appropriation
· Elements of Commercial Appropriation
· 5 Elements of Commercial Appropriation: [personal to the plaintiff]
· (1) Use of Name or Image of a Person
· (2) In an Identifiable Manner
· (3) To the Benefit of the Wrongdoer
· (4) Lack of Consent
· (5) Damages (i.e., injury to your self-esteem, dignity, etc.) 
· Dora v. Frontline Video, Inc.: In a commercial appropriation claim, weigh the public interest in a sports documentary against the right to have your person not appropriated/exploited
· Dora = famous & well-known surfer in Malibu; Frontline produced a documentary that chronicles the events & public personalities in Malibu
· Can see pictures of Dora in the documentary & hear him thru interview
· Dora upset that he was included → sues under CL for commercial appropriation and under Cal. Civ. Code 
· Holding: Program contains matters of public interest → CL action for commercial appropriation must fail
C. Right of Publicity
· CA Common Law Right of Publicity 
· Elements of CL Right of Publicity
· 4 Elements of CL Right of Publicity: [personal to the plaintiff]
· (1) Use of Plaintiff’s Identity 
· (2) Appropriation of Name or Likeness to Defendant’s Advantage
· (3) Lack of Consent
· (4) Commercial/Fiscal Damage - as opposed to emotional/mental damage in commercial appropriation tort 
· CA Statutory Right of Publicity 
· Formulation of Statutory Right of Publicity 
· § 3344 [NOT personal to the Plaintiff - can be descendable]
· Any person who knowingly uses one’s name, image, or likeness for purposes of   advertising/selling or soliciting of products, goods, etc. w/out consent is liable for damages [includes name, voice, signature, photograph, & likeness]
· Statutory Exclusion: if use is part of news, public affairs, or sports broadcast 
· CA CL v. CA Statutory Right of Publicity 
· Main Differences
· Comparison of the 2 Right of Publicity Causes of Action: [both have 2 year SOL]
· (1) Statutory right requires a knowing use 
· (2) Under CL right, subject matter is much broader
· White v. Samsung Electronics: Appropriation of one’s name (or image, likeness, etc.) is actionable under the CL right of publicity when it evokes that person’s identity; it does not have to the actual person, or a photo, voice, etc. so long as it evokes the P’s identity
· Samsung had an ad campaign that used different celebs that used different celebs to show that their products are so good and forward-thinking and will be around for a long time
· Ad features a tall, thin robot w/ a wig, evening gown, jewelry, and in front of a wheel that very clearly resembles Vanna White w/ background of WoF set
· White sues under CA CL and statutory right of publicity 
· Statutory: likeness not satisfied b/c no actual image or visual of White was used; it’s a robot [court looks to Bette Midler case - using a sound-alike instead of actual voice didn’t apply for the statute]
· CL:  Court looks to Motschenbacker [F1 case] & other cases → concludes that even tho it’s no an appropriation of her likeness, it’s an appropriation of her identity [b/c it evokes Vanna White]
· Right of Publicity: Descendibility
· Hebrew U of Jerusalem v. GM LLC: right of publicity duration should be no more than 50 years after death  b/c the interests protected are different from copyright [copyright intended to encourage future creation whereas right of publicity protects right to exploit NIL]
· GM uses image of Einstein in one of its ads w/ written message of “Ideas are sexy too” → Hebrew U, thru Einstein’s will, claims to own Einstein’s right of publicity & thus controls exploitation of his NIL
· Issue: For how many years may HUJ enforce Einstein’s common law, postmortem right of publicity? 
· NJ recognizes right of publicity as descendible, but for how long?
· Look to copyright law → life + 70 years 
· After balancing interests, 50 years = fair b/c it;s long enough for deceased heirs to take advantage and reap benefits of personal aspects of the right
· Lugosi v. Universal Pictures: CL right of publicity in CA is not descendible.
· First Amendment Defense
· Noneconomic & Economic Justifications from Cardtoons: 
· (1) provides incentive for creativity and achievement 
· (2) promotes efficient allocation of resources
· (3) protects against consumer protection
· (4) publicity rights allow celebs to enjoy fruits of their labor
· (5) prevention of unjust enrichment 
· (6) prevention of emotional injuries
· (7) publicity rights tem from notion of natural rights
· Cardtoons v. Major League Baseball Players Assoc.: balance interests on an ad-hoc basis - balancing an individual’s right of publicity against First Amendment protections
· Cardtoons make parody trading cards of baseball players; drawings / caricatures of players have facts and stats poking fun at the players 
· Cardtoons gets a cease and desist letter from MLBPA → they want declaratory judgment saying this is okay 
· Holding: Yes, the cards violate the statutory right of publicity, but First Amendment protection prevails after ad-hoc balancing. These cards are an important form of entertainment & social commentary; right of publicity justification not as compelling.
· Here, Cardtoons’ interest in publishing its parody trading cards implicates some of the core concerns of the First Amendment. 
· Parody is often a valuable tool for society to point out the foolish or absurd and often to point out the level of importance society places upon celebrities and professional athletes. 
· Restricting use of celebrity identities restricts communication of ideas. 
· Polydoros v. Twentieth Century Fox Film Corp.: Not entitled to recovery under a commercial appropriation of name or likeness theory merely because respondents used a name that sounds like appellant's name or employed an actor who resembles appellant
· Litigation revolves around the movie Sandlot → one boy on the team = “Squints” whose name is Michael Palledorous 
· Plaintiff, Polydoros, grew up w/ direction and writer of Sandlot; argues his identity was commercially appropriated thru the Squints character
· Polydoros not able to recover b/c differences  outweighed similarities 
· Only similarities = he wore glasses & was skinny kid w/ like  clothing
· Film = constitutional protected; movie is entirely fictional
· Wendt v. Host Int’l, Inc. [dissenting opinion]   setting a collision course between state right of publicity and federal copyright law. Robots are derivative works under federal law, as the copyright holder, Paramount has the unconditional right to license derivative works.
· Paramount owns the copyright to Cheers → Paramount gets license to create Cheers-themed airport bars w/ 2 characters from Cheers  (Norm & Cliff) as animatronics
· Dissent: Panel’s refusal to recognize copyright preemption put us in conflict with case law; also this is a derivative work of Cheers 
·  The plaintiffs' right to control the use of their likeness is preempted by Paramount's right to exploit characters however it sees fit.
· Gugliemi v. Spelling-Goldberg Productions:  Proposed a balancing test to distinguish protected from unprotected appropriation of celebrity likeness: “an action for infringement of the right of publicity can be maintained only if the proprietary interests at issue clearly outweigh the value of free expression in this context.”
· Spelling-Goldberg = production company; air a fictionalized depiction of Valentino’s life in a  movie
· Valentino’s nephew sues for right of publicity → court looks to Lugosi case which holds that right of publicity protects against unauthorized use of one’s name, likeness, or personality but that the right is not descendible & expires upon the death of the person so protected 
· 2 elements: 
· (1) Valentino had a right of publicity in the name, likeness, and personality, a right which can be transferred to heirs 
· (2) conduct constituted an impossible infringement on that right
· Concurrence says (1) no reason to differentiate between fiction & non-fiction, (2) First Amendment still protects for-profit uses, and (3) since it’s a work of fiction, by its nature, it’s false → not knowing falsity 
· Transformative Use Test - First Amendment Defense to Right of Publicity
· Comedy III Productions, Inc. v. Gary Saderup, Inc.: Transformative use test: whether the celebrity likeness is one of the “raw materials” from which an original work is synthesized, or whether the depiction or imitation of the celebrity is the very  sum and substance of the work in question 
· Comedy III = registered owner of all rights to the Three Stooges 
· Saderup = artist who created charcoal drawing of the cases of the Stooges → Comedy III sues under § 3344
· Saderup counters, arguing: 
· (1) Statute doesn’t apply to him b/c he thought it’s limited to advertising / selling → this argument has no merit 
· (2) He’s protected under the First Amendment → it’s for entertainment and not informational → doesn’t defat protection
· Court looks to older cases: 
· Zacchini: local newspaper goes to interview Zacchini and tape his act → they end up showing the entire act, not just a snippet → while there’s a First Amendment interest, state interest in preventing his entire act from being misappropriated outweighs First Amendment
· Russen: Elvis impersonator case; there was nothing original/creative in impersonation → doesn’t have privilege of misappropriating Elvis’s entire act so right of publicity likely to prevail 
· Holding: Applying a balancing test between the First Amendment and the right of publicity on whether the work in question adds significant creative elements so as to be transformed into something more than a mere celebrity likeness or imitation, we conclude that there are no such creative elements here and the right of publicity prevails 
· Transformative Use Test Inquiries from Comedy III
· (1) First, if "the celebrity likeness is one of the 'raw materials' from which an original work is synthesized," it is more likely to be transformative than if "the depiction or imitation of the celebrity is the very sum and substance of the work in question.
· (2) Second, the work is protected if it is "primarily the defendant's own expression"—as long as that expression is "something other than the likeness of the celebrity.
· (3) Third, to avoid making judgments concerning "the quality of the artistic contribution," a court should conduct an inquiry "more quantitative than qualitative" and ask "whether the literal and imitative or the creative elements predominate in the work."
· (4) Fourth, the California Supreme Court indicated that "a subsidiary inquiry" would be useful in close cases: whether "the marketability and economic value of the challenged work derive primarily from the fame of the celebrity depicted.
· (5) Lastly, the court indicated that "when an artist's skill and talent is manifestly subordinated to the overall goal of creating a conventional portrait of a celebrity so as to commercially exploit his or her fame," the work is not transformative. 
· In re NCAA Student (Keller v. NCAA): Transformative use test looks at whether the work at issue is sufficiently creative/transformative, analyzing inquiries set out in Comedy III
· Keller played as a QB at ASU & Nebraska; EA created avatars for the game that replicated actual college football players w/out using their names, but used the same jersey #, skin tone, hair color, height, weight, & home state
· Keller sues, alleging the video game avatar violated his right of publicity → EA asserts defense that it’s protected by First Amdt. & is transformative 
· Holding: This case resembles No Doubt, where the court held that a conventional portrait of the band was not sufficiently transformative so there was no First Amdt. protection. 
· Dissent: Can’t just look at the avatars themselves; have to look at them in the context of the whole game → so, it’s pretty transformative 
· Doe v. McFarlane: Predominant use test: if the product sold predominantly exploits commercial value of one’s identity then it violates right of publicity & is not protected under the First Amendment 
· Tony Twist = Plaintiff, who is a famous hockey player → sues McFarlane, creator of Spawn comic book, for right of publicity b/c he used his identity for one of the main Spawn characters → court uses predominant use test
· Holding: This is not expressive. Predominant purpose of the use of the name “Tony Twist” was to sell comic books & related products and not to make an expressive comment about Twist the hockey player. 
· Marketed towards hockey fans; he named the player after Twist & it was a part of the marketing efforts of Spawn 
· Hart v. Electronic Arts: Choose transformative use test for deciding whether right of publicity or First Amendment should prevail b/c it’s the most predictable
· Court looks at Rogers (relatedness test), predominant use test, and transformative use test
· Greene v. Paramount Pictures: Section 51 is to be construed narrowly and "[mlerely suggesting certain characteristics of the plaintiff, without literally using his or her name, portrait, or picture, is not actionable under the statute.
· P = prominently featured in Belfort’s memoir about the securities fraud that took place at Stratton Oakmont that was the subject of Paramount’s film, The Wolf of Wall Street → P claims that character resembles him in the movie, Koskoff
· Greene sues for right of publicity (dismissed b/c NY doesn’t recognize),  sues for violation of his right of privacy under NY §§ 50 & 51 (fails b/c there was no actual name or image used of Greene), and defamation 
· For defamation CoA, Greene has suggested enough facts/similarities to meet the “of and concerning” element of defamation & the movie is not purely fictional b/c it contains some truth → one could reasonably associate P w/ Koskoff character 
· But, b/c Greene only alleges regular and not gross negligence, his CoA fails (under Chapadeau, private figures have to allege gross negligence)
· Consent/Waiver Defense 
· Kelly v. William Morrow & Co.: Extent of the privileges conferred by the waiver must be determined in the light of the circumstances in which it was executed. Entitlement to a pre—publication review under the terms of the waiver must likewise be considered. 
· Wambaugh wrote a book on account of BARF, a police unit, and featured Kelly who was a member of the BARF squad 
· Kelly sues for invasion of privacy, defamation, and breach of K
· But, Kelly signed a release, a personal depiction waiver that read Kelly may be depicted “either factually or fictionally” → even tho release was signed to Wambaugh, extends to successors, licensees, etc. so it extends to publishers
· Kelly argues he consent to either factual or fictional, not both accounts
· Here, the book included both accounts → court says b//c of the use of the words “simulate,” “depict,” and “portray” → compels conclusion of mixed bag of fact and fiction 
· So, court says or actually means and → both fact and fiction accounts are OK
· Issue of whether Kelly actually consented to being defamed via the waiver is remaned b/c it was based on his right to see the publication beforehand
· Bosley v. Wildwett.com: In the absence of any compelling evidence to the contrary, the Court holds that the requirement of “express written or oral consent” does not serve as a defense because there is only possible evidence of implicit consent
· Bosley = local news anchor → went on vacation in FL and she participated in a wet t-shirt contest where she undresses while being recorded & filmed
· Dream Girls videotaped & distributed the images/video w/out Bosley’s consent → posted the video on websites and in ad pictures 
· Bosley never signed anything; there were signs around the bar that said the contest could be recorded & distributed → Ds argue implicit consent b/c she saw these signs & b/c they were posted everywhere 
· Bosley was forced to resign → she sues for right of publicity 
· Ds defend by saying she consented but both FL & OH statutes require explicit consent
· So, implied consent, even if it existed, wasn’t sufficient
VII. Intellectual Property & Related Rights
· Copyright 
· What Is Copyrightable? 
· Miller v. Universal City Studios, Inc.: Factual research is not copyrightable (similar to facts that are in the public domain
· Miller = reporter who worked with a victim of kidnapping to write a book about the extent that was later published & copyrighted 
· Universal, thinking the story would make a good movie, aired a movie based on the book written by Miller 
· Miller sues for copyright infringement saying his research was infringed → court rejects this argument; only the selection and arrangement of facts may be copyrightable as retaining the requisite level of originality 
· MGM v. Honda: 2 tests for character copyrightability: (1) especially distinct test, and (2) story being told test 
· Court found that both tests = met & that the James Bond character = copyrightable
· Idea Protection
·  Ways to Protect Ideas Outside of Copyright 
· Since ideas are not copyrightable expression under the Copyright Act, can look to: 
· (1) Misappropriation of Property [recognized in NY, but not CA]
· (2) Express Contracts
· (3) Implied Contracts 
· (4) Breach of Confidence/Confidential Relationship
· Idea Protection Thru Express Contract
· Buchwald v. Paramount Pictures: Court follows approach that the stronger the access, the less similarities there must be between the two works
· Buchwald wrote treatment and sent it Bernheim → Paramount and Bernheim entered into an agreement pursuant to which Paramount purchased the rights to Buchwald’s story & concept → Murphy & Paramount execs all liked it 
· Paramount abandoned “King for a Day” → Buchwald then optioned the treatment to WB → WB canceled the project in part due to Paramount & Eddie Murphy filming “coming to America” 
· Buchwald & Bernheim sue Paramount claiming that their idea was stolen → Buchwald entered into option K w/ Paramount for which Buchwald was entitled to payment if a film was “based upon” Buchwald’s work 
· Judge looked to other appellate decisions re: the meaning of “based upon”; analyze (1) access & (2) similarity
· (1) Access - lots of evidence; several members read & looked at Buchwald’s script
· (2) Similarity - look to Fink & Weitzenkorn cases - “based upon” triggers payment if it was inspired by or contains material elements of the Plaintiff’s work; many similarities here
· Holding: “Coming to America” was a movie “based upon” Buchwald’s treatment “King for a Day”
· Idea Protection Thru Implied in Fact Contract
· Desny Elements for an Implied-in-Fact Contract Claim 
· (1) Submission of an idea [in CA, submission = the consideration]
· (2) Conditions attached to the submission 
· (3)Recipient has knowledge of conditions 
· (4) Accepts with conditions [no blurting out → out of luck]
· (5) Actual use of the idea [making a comparison between the works]
· (6) Idea has value [if first 5 elements met → presumption of value]
· Desny v. Wilder: CA recognizes an IIF contract claim if 6 elements are met so that one can still protect their ideas. 
· Deals w/ an implied in fact contract after Desny disclosed his idea about the life and death of Floyd Collins  to Wilder’s secretary 
· Phone call #1: secretary tells him to make the story in a synopsis form b/c Wilder wouldn’t read a 65-page story → Sec. said they’ll do coverage but Desny said no, he wanted to trim it 
· Phone call #2: 2 days later, Desny dictates his synopsis to the Sec. who writes everything in shorthand → Desny told her before he dictates that they can use it only if they pay him reasonable value for it → she says yes, naturally they’d pay for it 
· Desny never hears back → Wilder produced a photoplay that closely resembles his synopsis → Desny sues for IIF contract claim 
· Elements: 
· (1) Submission occurred via the 2 phone calls (one transaction)
· (2) Desny attached condition of payment saying if they wanted to use it, they’d have to pay
· (3) Sec. replied & acknowledged the conditions
· (4) Acceptance w/ condition? Sec. says yes of course they’d pay him for it
· (5) Use - the two works are sufficiently similar even if based on the public domain; Desny's fictional element also used in Wilder’s film 
· (6) value presumed if all other elements met
· Spinner v. ABC: Speculative evidence of access is insufficient to support a Desny claim
· Spinner = TV writer; submitted script to individuals at ABC → gave him comments → he submitted new version → project died → original people at ABC left → Spinner resubmitted to new people at ABC who also passed 
· Few years later, ABC produced Lost → Spinner makes a Desny claim, saying his idea was stolen 
· Spinner’s claim runs into 2 problems: 
· (1) There has to be a connection/privity between the people he submitted his work to, and the use of his idea → no direct evidence of access
· (2) Also, ABC has defense of independent creation b/c nobody involved in Lost production ever saw or read Spinner’s scripts
· Alexander v. MGM: The concern outlined in Desny comes to fruition here: "[t]he idea man who blurts out his idea without having first made his bargain has no one but himself to blame for the loss of his bargaining power. The law will not in any event, from demands stated subsequent to the unconditioned disclosure of an abstract idea, imply a promise to pay for the idea, for its use, or for its previous disclosure
· P = NJ resident, but court applies CA law
· P = unknown actor, comes up with idea to create a story about Apollo Creed’s son from the Rocky franchise
· P creates a pitch reel, posted reel on vimeo, launched website, & sent links/tweeted it out to entertainment industry professionals on Twitter
· P sues for (1) misappropriation of idea, (2) breach of implied in fact K, and (3) unjust enrichment 
· (1) CA doesn’t recognize ideas as property, so no property to be misappropriated
· (2) IIF claim - never offered for sale; they posted it everywhere so that it was up for grabs/could be easily taken [blurting out problem]
· (3) unjust enrichment - no facts alleged that Ds benefitted from P’s work; P just sent a tween and can’t say whether anyone saw it 
· Murray v. NBC: In order to succeed on a misappropriation of property claim in NY, idea must be novel. If it is a non-novel idea that’s in the public domain, it can be freely taken
· NY does recognize ideas as property → Murray sues for misappropriation of property 
· Murray worked at NBC in various capacities and was black; claims he created the idea for the Cosby Show & submitted it while he was at NBC
· Murray’s idea wasn’t novel, it was merely a variation of a well-known theme (family sit-com) → Murray didn’t do enough to transform this theme → non-novel idea that’s in the public domain & can be freely taken
· Holding: Idea is not original nor novel, so claim for misappropriation fails
· Idea Protection Thru Confidential Relationship 
· Elements of Breach of Confidence: 
· (1) Idea offered to another in confidence (whether the idea was protected or not) 
· (2) Idea is voluntarily received by the recipient, in confidence, with understanding that it’s not to be disclosed (have to have opportunity to accept or reject, blurting out is not protected)
· (3) Idea is not to be used by other party beyond the limits of the confidence without the offeror’s consent 
· Evidence from Which a Confidential Relationship May Be Inferred: 
· (1) Proof of an IIF contract, 
· (2) Proof that the material submitted was protected by reason of sufficient novelty and elaboration, 
· (3) Proof of a particular relationship such as partners, joint venturers, principal/agent, or buyer/seller, or
· (4) Evidence of a confidential submission; mere submission is not sufficient to create a confidential relationship 
· Faris v. Enberg: Mere submission of an idea to another person doesn’t create a confidential relationship
· Faris came up with an idea of a sports quiz show & pitched it to Enberg’s secretary → Faris and Enberg meet → tells Enberg his idea an gives him a copy of the format → show comes out with Enberg as MC called “Sports Challenge” 
· Faris sues for breach of confidence & that he submitted show in confidence
· Enberg says literary work had to be protected under Copyright to be the basis of a breach of confidence claim → court rejects 
· Holding: Court rejects Faris’s claim; Faris couldn’t prove that at any point with his conversations with Enberg that the submission was confidential
· Jerry Lewis case: Release only applies to the ideas in the release, not the ideas she verbally told him about
· Woman starts talking to Lewis in a coffee shop → he sends her an unsolicited material release → she signs the release → he hears the pitch and never reports to her → Lewis produces a firm 
· Woman sues for breach of IIF contract 
· Copyright Preemption
· Applicable Copyright Statutory Sections
· § 102(a): subject matter of copyright 
· § 102(b): improper subject matter of copyright 
· § 103: compilations and derivative works 
· § 106: exclusive rights
· (1) reproduce copyrighted work in copies or phonorecords
· (2) prepare derivative works 
· (3) distribute copies or phonorecords to public by sale or other transfer 
· (4) perform the work publicly 
· (5) display the work publicly 
· (6) perform audiovisual work publicly thru digital audio transmission 
· Copyright Preemption Statute
· § 301: copyright preemption 
· State cause of action is preempted if: 
· (1) work in question comes within proper subject matter of copyright 
· (2) state rights sought to be enforced are equivalent to any of the rights in § 106
· To survive preemption, state rights sought to be enforced must be qualitatively different from those in § 106 – aka they must contain an “extra element” 
· 4th Circuit: ideas can be the proper subject matter for purposes of preemption even though they are not the proper subject matter for purposes of copyright protection
· Wrench v. Taco Bell: The extra element is the promise to pay; changes the nature of the action so that it is qualitatively different from a copyright infringement claim.
· Wrench (licensee of the chihuahua) created storyboards of the Psycho chihuahua and submitted these to Taco Bell (storyboards = fixed in a tangible medium of expression) 
· Rinks and Shield allege breach of an IIF contract after TB aired its first Chihuahua commercial 
· Court says ideas = intertwined with tangible, fixed expression so that it comes w/in proper subject matter of copyright [for purposes of preemption]
· Function of § 301 is to prevent states from giving special protection to works of authorship that Congress has decided should be in the public domain
· Equivalency requirement - concept of “extra element” → extra element means that state CoA is qualitatively different from § 106 exclusive rights
· Promise to pay is the extra element which is an element not envisioned by  § 106 → otherwise, Disney claims would be virtually obliterated; states do have an interest in protecting ideas
· Grosso v. Miramax: IIF claim is not preempted by the Copyright Act b/c the promise to pay is qualitatively different from § 106 rights and serves as the “extra element” 
· Grosso wrote a screenplay called “The Shell Game” which was copyrighted → submits it to Miramax
· Miramax doesn’t do anything with it but they soon produce the movie “Rounders”
· Grosso sued under copyright infringement → claim rejected b/c the works aren’t substantially similar 
· Grosso also sues under a Desny claim which contained the elements of a valid claim → Miramax says it is preempted under § 301
· Holding: Not preempted. Here, Grosso has alleged the extra element is present. Implied promise to pay = an extra element
· Montz v. Pilgrim: “no meaningful difference between the conditioning of use on [compensation] in Grosso and conditioning use in this case on the granting of a partnership interest in the proceeds of the production.” 
· Montz came up with an idea for a TV show that would follow a team of Paranormal investigators → pitched the idea to studios, including NBC, who said they’re not interested → NBC later produced Ghost Hunters 
· Montz sues for breach of IIF contract and breach of confidence 
· His ideas are fixed in a tangible medium of expression - screenplays, videos, and other materials 
· Holding: Both claims are not preempted b/c they both have an extra element.
· Breach of IIF claim: not preempted b/c alleges the extra element of a promise to pay; even tho no express/implied promise to pay, the fact that he wanted to “partner” with the studios was sufficience b/c he expected to receive a share of the profits
· Breach of confidence: not preempted  b/c extra element of a confidential relationship = present/alleged
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