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1. Title VII Basics

· Only applies to employers (cannot sue individuals)
· No requirement of intent — just causation
2. Individual Disparate Treatment
· "Any agent" of an employer counts as the employer for purposes of liability under individual disparate treatment (Slack — where D held liable for supervisor discriminating against black women and making them be the employees who cleaned, even though not in job description)

· In a disparate treatment case, liability depends on whether the protected trait (here, age) actually motivated the employer's decision
· Hazen — firing someone for a reason that correlates with age, like pension plans, does not mean P was fired because of age

· If P's evidence is a comparator (ie. Less-qualified person got hired), P needs to show that P was substantially/clearly more qualified (Ash)
Analytical Steps

Go through both frameworks (McD & P-W)
McDonnell Douglas Framework (Defendant-friendly)
1) Prima Facie case:

a.  Member of protected group;

b.  Applied for/qualified for open position;

c.  Adverse employment action;
· Any material difference in the terms and conditions of employment (because of discriminatory reason)
· Minor — increasing number of hours by 20ish hours per week was a material difference and, thus, an adverse employment action
d.  Position remained open or filled by someone else;
· If this prima facie case is met, then presumption is that P wins on IDT claim

2) Defendant legitimate, non-discriminatory reason (LNDR) — just has to be a non-discriminatory reason, not necessarily a good one (ie. Capricorns are bad drivers)
· Only burden of production, not persuasion on D (they just need some evidence)
3)   Plaintiff shows D’s reason was pretext
· Can either show that 
· D’s proffered reason (LNDR) was not the real reason OR 
· Keep presenting evidence that, regardless of D's stated reason, D discriminated (need overwhelming evidence)
· P not entitled to Judgement as a Matter of Law if they prove prima facie case elements and false legitimate, non-discriminatory reason (Hicks)
4) Is this likely to get to the jury?

· Reeves tells us that if P makes prima facie case and has evidence of false LNDR, then (most likely) no judgement as a matter of law for D
· Hicks tells us that P is (most likely) not entitled to Judgement as a Matter of Law if they prove prima facie case elements and false legitimate, non-discriminatory reason (LNDR)
· Ultimately must convince the fact finder that discrimination was the reason
Price Waterhouse Framework (Plaintiff-friendly)

· The case:

a. P suffered adverse employment action for acting too masculine for a woman, even though the job valued masculine traits
· P only has to show that her protected status was a “motivating factor” for the adverse employment action, even if other factors also motivated the practice (no need to only use direct evidence; inferences are ok). Statute = Title VII § 703(m)
· If P shows this, the D may avoid a finding of liability only by proving by a preponderance of the evidence that it would have made the same decision even if it had not taken the P's protected status into account (burden of production and persuasion)
· Remedies if this is the case (706(g)(2)(B)):

1. Declaratory relief, injunctive relief, and attorney’s fees
Lastly, Which Framework Would P Prefer and Why?

1) PW is easier to win on, but potential for worse remedies
3. Systemic Disparate Treatment
Analytical Steps
· For prima facie case, P must establish by a preponderance-of-the-evidence that discrimination against protected status was D's standard operating procedure rather than an unusual practice (Regular, rather than unusual practice)

· Statistics can be used to show systemic disparate treatment
· If there is a substantial disparity in statistics that is more than we would expect, it can be assumed that there is discrimination (Teamsters — where those with Black and Spanish last names alleged SDT for line driver positions)
· A z-score of 2-3 standard deviations is enough to establish a prima facie case (Hazelwood School District)
· Standard Deviation formula: [image: image2.emf](NP)(1—-P))










· Z = the standard deviation (always going to be negative for our purposes)

· O = What we see/observe in real world

· N = Sample Size

· P = % of protected group in the relevant labor pool

· NP = What we expect to see in the world
· D may attempt to show that P’s proof is either inaccurate or insignificant OR D may attempt to provide a nondiscriminatory explanation for the apparently discriminatory result (EEOC v. Sears, where D showed that there was no female interest in the job being offered)

· Is there any other evidence in addition to the numbers that allows us to make the inference that discrimination is going on in the organization and it is not just chance?

Defenses
BFOQ (bona fide occupational qualifications)

· Not unlawful for employer to hire on the basis of religion, sex, or national origin in cases where religion, sex, or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise
· ONLY COMES UP WHEN THERE ARE 0 MEMBERS OF PROTECTED GROUP (primarily women) WORKING AND A FACIALLY DISCRIMINATORY POLICY
· UAW v. Johnson Controls
· Women not allowed to be hired by D because of harmful effects it would have on pregnancies. Danger to the woman herself does not justify discrimination; the danger must be related to the woman's ability to do her job
Affirmative Action

· Action towards desegregation and non-discrimination (beyond passive non-discriminating)
4. Sex and Pregnancy Discrimination

Sex Discrimination (Appearance)
· Companies may differentiate between men and women in appearance and grooming policies

· An appearance standard that imposes different, but essentially equal burdens on men and women is not disparate treatment

· Grooming standards that appropriately differentiate between the genders is not facially discriminatory

· When considering an appearance standard, cannot divide traits into separate categories (like hair, hands, and face) — must consider the overall apparel
· There is an assumption in the Courts that protected characteristics cannot be changed, so characteristics that can be changed (ie. Men with long hair or women without makeup) are not as big of a deal
Jespersen 

· P lost because she did not sufficiently show that makeup is an unequal burden; she needed to show that it costs money, takes time to put on, has harmful chemicals, etc. 
Other Examples:
· Requirement that men wear ties at Safeway not “overly burdensome” to the men, so not sex discrimination
· Requirement that female flight attendants be under a certain weight was overly burdensome considering there was no weight standard at all for men who performed similar functions as flight attendants (this is sex discrimination)
Sex Discrimination (Gender Identity and Sexual Orientation)

· Considering sexual orientation or gender identity as a motivating factor in an adverse employment action is a violation of Title VII (Bostock)
· Oncale — harassment occurred on basis of sex even though it was male to male
Pregnancy Discrimination

· “Because of sex” includes on the basis of pregnancy, childbirth, or related medical conditions
1) Pregnancy discrimination is same as sex discrimination (Young)
2) Employers must treat pregnant women the same for all employment-related purposes as other persons who are not pregnant but have similar ability/inability to work (Young)
Analytical Steps

· These are all rules to apply whether there has been disparate treatment, so these rules kind of co-exist with individual disparate treatment and systemic disparate treatment analyses
5. Discrimination Based on Religion

Analytical Steps
General Rule: There is a finding of discrimination if no reasonable accommodation for the religious observance/practice is granted unless employer shows that they are unable to accommodate the employee's religious observance or practice without undue hardship on employer's business
1) Does the P’s practice/observance count as a religion?
· "Religion" definition = includes all aspects of religious observance and practice, as well as belief
· EEOC Guideline = Moral or ethical belief as to what is right or wrong, which are sincerely held with the strength of traditional religious views. The fact that no religious group espouses such beliefs or does not support those beliefs will not determine whether the belief is a religiously held belief by the employee
· Could hypothetically be a religion of one person

· Courts struggle when common religion, but the practice is done in an unusual way

· Courts also struggle with non-mainstream religions that employees claim are their religion
· Groups like Communist Party, Nazis, KKK aren't seen as religions in the eyes of the Court
2) Can the employer accommodate the employee’s religious observance or practice without undue hardship on the employer’s business?

· "Undue Hardship" in religion discrimination context = employer bears more than a de minimis cost (more than de minimis cost to allow Jewish employee to take Sabbaths off and change schedule)
· Does it affect coworker interests? (ie. Undue hardship for Muslim therapist's employer to give their gay clients to a different therapist, assuming that is what the Muslim requested for accommodation)

· General Rules (that may be applicable)

· Actual knowledge of the P's religious belief/observance is not needed (Abercrombie and Fitch — where discrimination based on religion occurred even though P did not directly tell D about her religion; it was obvious because of the hijab, which is inseparable as connected to Islam for most people)
· An employer may not make an applicant's religious observance or practice, confirmed or otherwise, a factor in employment decisions (Abercrombie and Fitch)

· Title VII prohibits a prospective employer from refusing to hire an applicant in order to avoid accommodating a religious practice that could be accommodated without undue hardship
6. Disparate Impact Theory
Looking for a practice/policy and pass rates (passing at < 80% of preferred group = disparate impact under EEOC guidelines)
· If a bunch of practices and the test is not capable of separation (i.e. don’t have the separate data), then can use bottom-line numbers (you have practices, but ultimate pass rates, instead of individual ones for all the practices)
Analytical Steps
Wards Cove established 3-part burden-shifting test:
1) If Ps meet their prima facie burden (of persuasion), burden shifts to employer

· Here, the P must demonstrate that it is the application of a specific or particular employment practice or policy that has created the disparate impact under attack

· Ps cannot use the "bottom-line" outcome
· In other words, P has to isolate the separate categories; still, if they cannot be separated, P can use "bottom-line" numbers (Title VII Amendment — § 703k)
· If P uses bottom-line data under the "incapable of separation for analysis" heading, the D may seek to prove that "a specific employment practice does not cause the disparate impact," but here (and only here), D has burden of persuasion
· There is a disparate impact when the protected group passes the employment practice at less than 80% of the rate of the preferred group (EEOC guideline)
· As applied to Griggs:
· Alleged discriminatory practice = requiring high school diploma

· 12% Blacks have one compared to 34% Whites

· 0.34 x 0.8 = 27%

· 12% < 27%, so there is a disparate impact
2) D then has to show that the challenged practice serves, in a significant way, the legitimate employment goals of the employer (burden of production, not persuasion)
· Consistent with business necessity

· No "Common-sense" based assertions of business necessity (there has to be some empirical proof) (El — P claims that requirement to disclose prior convictions results in disparate impact against racial minorities)
· More of a given quality (ie. Intelligence, so have everyone take IQ tests) is better (the challenged criteria has to measure the person for the job and not the person in the abstract) (El)
· Any job requirement must have a manifest relationship to the employment in question (Griggs — where high school diplomas and intelligence tests were deemed to be not significant for the business necessity for jobs at a plant)
· Court will go through a "reasoned review"

· A mere insubstantial justification in this regard will not suffice, but also, there is no requirement that the challenged practice need be "essential" or "indispensable"

3) If D meets this burden, burden shifts back to the P to show that there was an availability of alternative practices to achieve the same legitimate business ends, with less racial impact and no more cost

· Plaintiff wins if they show this

· If burden of production is met by the employer, assuming the employee cannot show alternative practices, the employer automatically wins!

7. Hostile Work Environment Harassment
· RULES: 
· Sexual harassment is a form of sex discrimination, even if there is no tangible loss or adverse employment action (Meritor — Where P, feeling job pressure and retaliation, slept with D’s VP 40 or 50 times; no need for economic injury)
Analytical Steps

· Has there been hostile work environment harassment?

· In carrying out this analysis, we must consider the totality of the circumstances

· Need to satisfy 2 standards (Harris — Where D’s president made multiple inappropriate sexual innuendos and comments to female P):

· Objective:
· The conduct must be reasonably perceived as hostile (discriminatory intimidation, ridicule, or insult)
· Severe and pervasive conduct 
· Subjective:
· The Victim must subjectively perceive the conduct to be abusive

· Because of [protected status]
· DOES NOT REQUIRE ADVERSE EMPLOYMENT ACTIONS (Meritor, where P had harassment claim for countless instances of sexual favors but no adverse employment action taken against her)
· Is the employer vicariously liable? (Title VII does not create claims against individuals)
· Was the harasser a supervisor or just another employee?

· If Supervisor:

· Supervisor's harassment culminates in a tangible employment action, employer will face vicarious liability (no defense available)

· Supervisor = Someone empowered to take tangible employment action. Also think about "immediate or successive authority" (but this is automatically satisfied where someone can take tangible employment action)

· Tangible Employment Action = A significant change in employment status, such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a significant change in benefits

· If the Supervisor's harassment does not culminate in a tangible employment action, then vicarious liability UNLESS employer raises the following affirmative defense, subject to preponderance of the evidence (Burlington Industries — where):
1. The employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, AND
2. The P unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise
· Not clear what happens if, after complaint, the employer corrects it, but then it happens again, and is corrected again, and repeated like this over and over (generally no liability)

Some courts analyze these prongs as an “or,” not an “and”
· If NOT Supervisor (coworker):

· Then employer is vicariously liable only if negligence is established by P
8. Retaliation

· Elements to establish a prima facie case of retaliation:

1. P engaged in protected activity (protected by opposition or participation clauses);

a. For opposing any practice made an unlawful employment practice (opposition protection); or

· P must have a good faith, reasonable belief in the illegality of the conduct opposed (Breeden — where Court held that P did not have a reasonable belief of the illegality because there was only one instance of sexually inappropriate remarks, so clearly not severe and pervasive enough)
b. To determine whether an employee has engaged in legitimate opposition activity, balancing test:
· Balance the purpose of the Act to protect persons engaging reasonably in activities opposing discrimination, against Congress' equally manifest desire not to tie the hands of employers in the objective selection and control of personnel
· The manner of the opposition (ie. Unlawful protest, like McDonnel Douglas sit-in) can give employer legal authority to retaliate
· Opposition, when done in a manner that is not disruptive or disorderly constitutes opposition activities that merit protection under Title VII
c. Because an employee or applicant has made a charge, testified, assisted, or participated, in an investigation, proceeding, or hearing (participation protection)

2. An adverse employment action was taken against P; and

3. There was a causal link between the protected activity and the adverse employment action (but for causation) — often proved through closeness in time
· Miscellaneous Rules:
· Former employees are also protected

· Those who do not personally engage in the protected conduct may have claims if they are subject to retaliation

· Just need to be in "zone of interest"

Cases

Clark County
P complained that a supervisor for D made sexist comment (“making love to you would be” great) around her. She files complaint with EEOC in 1995. 2 years later, files case against D. 9 days after case is filed, she is demoted. 

· Loses on opposition clause claim because could not have reasonably believed that hostile work environment harassment was happening (only 1 incident, not severe and pervasive).
· Loses on participation clause because temporal proximity on its own is not enough to prove causation for retaliation unless the temporal proximity is "very close" (that’s all she had)

Laughlin

Employee sues supervisor. P snoops and sends employee confidential documents to help employee’s case, but does so before the case is filed. D finds out mid-case and fires P.
· Losses on opposition clause because application of balancing test: this is not a legitimate protected activity

· D's interest in maintaining security and confidentiality of sensitive personnel documents outweighs P's interest in providing those documents to LaSauce (P's reaction to the situation was disproportionate and unreasonable under the circumstances)

· Losses on participation clause because the suit hadn’t been filed yet (There was quite simply no ongoing “investigation, proceeding, or hearing” in which P could participate at the time she discovered the documents on her boss's desk)

Analytical Steps

· To establish prima facie case of retaliation, need to establish 3 elements:
1) P engaged in a protected activity (activity protected by opposition or protection clause);
2) An adverse employment action was taken against P; and

3) There was a causal link between the protected activity and the adverse employment action
· To determine whether P’s activity was protected by opposition clause:

1) Employee retaliated against
2) For opposing unlawful employment practice
3) Employee had reasonable belief in the illegality of the conduct
· Opposition, when done in a manner that is not disruptive or disorderly constitutes opposition activities that merit protection under Title VII
· The manner of the opposition (ie. Unlawful protest, like McDonnel Douglas sit-in) can give employer legal authority to retaliate
· Was the opposition activity legitimate?

· Balance the purpose of the Act to protect persons engaging reasonably in activities opposing discrimination, against Congress' equally manifest desire not to tie the hands of employers in the objective selection and control of personnel (Laughlin)
· The manner of the opposition (ie. Unlawful protest, like McDonnel Douglas sit-in) can give employer legal authority to retaliate
· Opposition, when done in a manner that is not disruptive or disorderly constitutes opposition activities that merit protection under Title VII
· To determine whether P’s activity was protected by participation clause:

1) Employee retaliated against
2) For making a charge, testifying, assisting, or participating
3) In an investigation, proceeding, or hearing
9. The ADA (Americans with Disabilities Act)
Analytical Steps

1) Does P have a disability?
a. Dis. = Mental/physical impairment that substantially limits major life activity?

i. Mental Impairment = any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities
ii. Physical Impairment = any physiological condition or disorder, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems
a. Neurological; musculoskeletal; special sense organs; respiratory; speech organs; cardiovascular; reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and endocrine
iii. Substantially Limits is not meant to be a difficult standard to satisfy, but still need to talk about it (ie. does it limit talking, standing, etc.)
iv. Mitigating factors, like taking antidepressants or working out, do not affect the analysis (we take people how they are, not how they conceivably could be)
2) If yes, are they a “qualified individual” under the ADA?

a. Qualified Individual = Individual who, with or without reasonable accommodation, can perform the essential function(s) of the employment position that the individual holds or desires
b. Are the job functions at issue essential job functions? (is it the thing trying to be accommodated around?)

To determine whether something is an essential job function…
i. Look at job description and what the employer says about it
ii. Also consider:

a. The amount of time spent on the job performing the function;

b. The consequences of not requiring the incumbent to perform the function;

c. The terms of a collective bargaining agreement;

d. The work experience of past incumbents in the job; and/or

e. The current work experience of incumbents in similar jobs

c. If so, can P complete the essential functions of the job, with or without reasonable accommodations?
i. Reasonable accommodations = 
a. The duty of reasonable accommodation is satisfied when the employer does what is necessary to enable the disabled worker to work in reasonable comfort (Vande Zande — where not reasonable to ask for kitchen sink to be lowered 2 inches when a sink at that height already existed in the bathroom)
b. Examples from § 101(9) of the ADA:
i. Making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and 
ii. Job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition of modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities
ii. Are P’s requested accommodations reasonable on their face? (cost-benefit analysis)

a. If Employer provides the accommodation, then it is only reasonable if it is effective

b. Employers offer/counter-offer does not need to be perfect; this is a good faith interactive process

c. Ex. In Barnett, Court held that benefits of accommodation does not outweigh cost of violating seniority system (unless special circumstance presents itself, such as employer is not actually enforcing the seniority system, regardless of language)

iii. If so, burden shifts on employer to show that, under the applicable “special circumstances” of the case, affording the reasonable accommodation would be an undue hardship (cost-benefit analysis).

iv. Outside of employer/employee suggested accommodations, is there a reasonable accommodation that would allow P to perform the essential job function?

d. If not an essential job function at issue, is there a way to restructure the position such that the P does not need to complete that marginal function(s)?

i.  ie. if someone has anxiety around people and needs accommodation to not attend meetings in person, and attending those meetings is not an essential function, then P’s requested accommodation of not attending meetings is reasonable 
Cases

Rehrs

D changes the work schedule. P has doctor letter to accommodate P to revert only P to old schedule. Ds terminate because their schedule rotation was an essential job function, which P could not do with or without reasonable accommodations.
The Picture People

P was deaf and could not verbally communicate. Court says verbal communication is an essential job function. Created the factors above for determining essential job function.
Barnett

P was accommodated for his injury by being put in the mailroom position. D has a seniority system where senior employees could bid for that position. The Court rules that existing policies should not have to be overturned as a reasonable accommodation, unless there are special circumstances (ie. the neutral policy is not implemented consistently/neutrally) 
Vande Zande

P is paralyzed and wants sink to be raised two inches. This would be expensive. Ds installed a 34-inch-high shelf in kitchenettes for P to use, but because plumbing had already started, too expensive to change 36-inch sink height. P could use bathroom sinks, which are 34 inches (ideal for her). The Court ruled that D satisfied their duty to reasonably accommodate (did what is necessary to enable the disabled worker to work in reasonable comfort)
10. Procedural Hoops

· 2 important moments in time:

· Administrative filing

· Generally, have to file charge stating basis for discrimination within 180 days

· BUT, if violation occurs in state with its own anti-discrimination agency, then must file with EEOC and state agency within 300 days of the discriminatory incident (adverse action)

· Then EEOC investigates and tries to resolve, if possible

· EEOC decides whether they want to file the lawsuit on behalf of the individual or not (usually won't happen)

· Then, regardless of the outcome of EEOC investigation, send a "right-to-sue" letter; at this point, the P can file their claim

· Can get "right-to-sue" letter after 180 days, even if 

· The lawsuit filing

· Must be filed within 90 days of receiving "right-to-sue" letter from EEOC

· EEOC's administrative decision is given no legal effect in the legal court
When does the “adverse action” actually happen, allowing the clock to start running?
Almond
RULES: 
· For discrete acts, timing starts when P first knew or should have known of the injury (Ricks)

· In hostile work environment, as long as one of the harassing incidents happened in proper time, the whole claim is properly timed (Morgan)

· Ledbetter Act of 2009:

· With respect to discrimination in compensation, unlawful practice starts either when a discriminatory compensation decision or other practice is adopted, when a person becomes subject to discriminatory compensation, or when a person is affected by application of a discriminatory discrimination

· Every time you get a new paycheck with the discrimination in it, the time resets

· The P here wants “other acts” in Ledbetter Act to encompass the fact that he was told he would be demoted to a new job (custodian) and would receive less pay.

· But Ledbetter Act only applies to compensation. When compensation is tied in with demotion, then the claim is not under the Ledbetter Act

· This is not settled law (only a Circuit decision)

Example
· Demotion in January 2020 that becomes effective in June 2021
· Some acts of harassment by same supervisor who made the demotion decision (the harassment happens in between demotion and effect date)
· P files a charge with EEOC in Jan. 2022
· Are any of these possible claims untimely?
· The January 2020 demotion; under Ricks, they had 300 days to make claim after discrete act happens (doesn't matter that demotion was effective in June 2021)
· The harassment claim will be considered timely because some of the harassment was within the 300-day period before filing
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