Criminal Procedure Outline
Date: 01/17/2022
Class: 1
Topic: Introduction
Assigned Reading(s): CB 1—12, 17—18
Cases: n/a
Investigatory Criminal Procedure: The rules governing police conduct in investigating a case. 
· What procedures police may use when apprehending and investigating defendants. 
Accusatory Criminal Procedure: The rights of a defendant as a case proceeds through the criminal justice system. 
Exclusionary Rule: when evidence is kept out because the police screwed up. 
Rights: rights only apply to defendants. 
· Assume the government has power. 
· View this situation from the lens of the defendants protecting themselves.
· Framers were concerned with government intrusion. 
4th Amendment: prohibition against “unreasonable searches and seizures”
· Warrant requirement (has to be based on probable cause)
When can the police stop, arrest, search a person/car/house? 
Today, the 4th Amendment has basically been eroded. 
Protects the BODY. 
5th Amendment: no person in a criminal case shall be compelled to be a witness against himself. 
· This applies to both in and outside the courtroom. 
· Inherent in the 5th Amendment is the special concern for the inviolability of the human personality—it is a special protection for your mind and personhood.  
Protects the MIND. 
6th Amendment: the right to assistance of counsel 
· Lawyers MUST provide effective assistance of counsel. 
14th Amendment: “nor shall any state deprive a person of life, liberty, or property without due process of law.” 
· Due Process = Fundamental Fairness
· 14th Amendment also incorporated the first 10 amendments to the states as well. 
The Bill of Rights applies to the states through the 14th Amendment’s due process clause as well. 
· Federally, there is a floor → this is the very bare minimum of rights you are allowed to have federally within each of the states. 
· States could add more protections, but cannot go below this floor. 
· (ex) New Hampshire has stricter Miranda warnings. 
Further Incorporation: there is nearly complete incorporation.
· NOT incorporated:
· 3rd Amendment: right to not quarter soldiers;
· 5th Amendment: no right to a grand jury;
· 7th Amendment: no right to jury in civil cases;
· 8th Amendment: no rule against excessive fines
· 2nd Amendment IS incorporated.
Retroactivity: generally, new constitutional rights are NOT retroactive. 
· Here, retroactive means going back in time and giving prior convicted people another look at their case. 
· Exceptions: watershed rights 
· (ex) right to counsel (fundamental fairness)
· (ex) narrowing the government’s power to punish → puts the behavior beyond the reach of criminal law. 
· (ex) The state cannot prohibit private consensual adult homosexual activity. 
Generally, the rules of criminal procedure do NOT apply to those whose convictions are already final. 
______________________________________________________
Date: 01/19/2022
Class: 2
Topic: Search & Right to be Left Alone
Assigned Reading(s): CB 17, 31—38
Cases: Katz v. U.S.
4th Amendment: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· Focuses on the interactions between the police and the people. 
· At the very least is a regulatory canon. 
· “Assurance of the right to be left alone.” 
· Only applies to searches inside the U.S.
· Does NOT apply to searches outside the U.S., even if conducted by American law enforcement. 
· Covers ONLY governmental action, not searches by private individuals (unless working for the government). 
· Essentially, protects individuals in the U.S. from government overreaching. 
· Basically, searches and seizures are generally unconstitutional without a warrant. 
2 Aspects of the 4th Amendment:
1. Reasonableness Clause (based on a level of proof called probable cause)
2. Warrant Requirement Clause 
General Approach to the 4th Amendment: 
1. Searches need to be reasonable;
2. Presume reasonableness if there is a warrant. 
· NOTE: There will be exceptions to when searches that have a warrant are unreasonable. 
Exclusionary Rule Basics: if the evidence was illegally retrieved (if the police didn’t abide by the 4th Amendment), that evidence cannot come in at trial. 
· This also applies to the states through incorporation by the 14th Amendment.  
· The issue has to be raised by the DEFENSE in a pretrial motion with the judge. 
· Was the 4th Amendment violated (by a preponderance of the evidence)?
· Police/government have the burden? OH

4th Amendment Roadmap: 
1. Was it a search or seizure? 
· NOTE: Has to be done by a governmental actor. 
2. Was there probable cause? 
· We presume that if there is a probable cause, the search/seizure was reasonable. 
3. Was there a valid warrant?
4. Was there a valid exception? 
Cases: 
· Katz v. U.S.: the 4th Amendment protects people, NOT places. 
· What a person seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.
· The Government introduced evidence of the phone conversations that were overheard by the FBI who had attached electronic listening and recording devices on the outside of a public telephone booth. 
· Evidence was excluded → judgment was reversed. 
· The phone booth IS a temporarily private place whose momentary occupants’ expectation of freedom from intrusion are recognized as reasonable. 
Harlan’s Concurring Opinion in Katz is the Standard & Law: 2 requirements 
1. A person exhibits an actual (subjective) expectation of privacy, and 
2. The expectation be one that society is prepared to recognize as reasonable.
· Viewed objectively, is the Defendant's expectation of privacy a reasonable expectation of privacy (“REP”) that society wants to and ought to protect from government intrusion? 
Warrants: have to be 
1. Specific about what they are looking for and 
2. Narrowly tailored to the place to be searched. 
_____________________________________________________________
Date: 01/24/2022
Class: 3
Topic: Search & Right to be Left Alone + Dog Sniff
Assigned Reading(s): CB 38—98, 107—11
Cases: U.S. v. Jones; Oliver v. U.S.; U.S. v. Dunn; California v. Ciraolo; Florida v. Riley; Kyllo v. U.S.; California v. Greenwood; U.S. v. Knotts; Smith v. Maryland; Illinois v. Caballes; Florida v. Harris
The remedy for a 4th Amendment violation is the Exclusionary Rule.
· If it is NOT a 4th Amendment violation, then the police can basically do whatever they want. 
Curtilage: in between a home and an open field. 
· Conduct the Dunn analysis to determine if an area is an open field or a curtilage. 
Factors (along with examples from Dunn) to determine whether the area in question is so intimately tied to the home itself that it should be placed under the home’s umbrella of 4th Amendment protection: 
(1) The proximity of the area claimed to be curtilage to the home;
· The record discloses that the barn was located 50 yards from the fence surrounding the house and 60 yards from the house itself. 
(2) Whether the area is included within an enclosure surrounding the home;
· The barn didn’t lie within the area surrounding the house that was enclosed by a fence. 
(3) The nature of the uses to which the area is put; and 
· Law enforcement possessed objective data indicating that the barn was not being used for intimate activities of the home.
(4) The steps taken by the resident to protect the area from observation by people passing by.
· The fences were designed and constructed to corral livestock, not to prevent persons from observing what lay inside the enclosed areas. 
Cases: 
· Oliver v. U.S.: if an area is deemed to be an open field, the police can search it without a warrant. 
· (1) There is NO legitimate expectation of privacy in an open field and (2) there is NO reasonable expectation of privacy in an open field. 
· “There is no societal interest in protecting the privacy of activities that occur in open fields.”
· U.S. v. Dunn: NOT protected by the 4th Amendment. 
· See analysis above.  
· California v. Ciraolo: lawful airspace → what the police can see by looking down from the aircraft and that is plainly visible to them is something that is knowingly exposed to the public. 
· The officers were within public navigable airspace in a physically non intrusive manner. 
· Florida v. Riley: the aerial observation of an area within the curtilage of a home by a helicopter at an altitude of 400 feet does NOT constitute a search requiring a warrant under the 4th Amendment.
· California v. Ciraolo controls.
· Riley could not have reasonably expected that his greenhouse was protected from public or official observation from a helicopter had it been flying within the navigable airspace for fixed-wing aircraft.
· U.S. v. Knotts: movements that are exposed in the public thoroughfares are NOT protected by the 4th Amendment. 
· Difference from Karo: there, the beeper went inside the home (went beyond the threshold). 
· A beeper was placed in a five-gallon drum containing chloroform purchased by one of the respondent’s codefendants.
· The government surveillance conducted by means of the beeper in this case amounted principally to the following of an auto on public streets and highways.
· There was no expectation of privacy extended to the visual observation of Petschen’s vehicle arriving on Knott’s premises after leaving a public highway, nor to movements of objects such as the drum of chloroform outside the cabin in the “open fields.” 
· Kyllo v. U.S.: need a warrant → obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutionally protected area constitutes a search—at least where (as here) the technology in question is not in general public use.
· This present case involves officers on a public street engaged in more than naked-eye surveillance of a home.
· Smith v. Maryland: the installation and use of a pen register does NOT constitute a search within the meaning of the 4th Amendment → a person has no legitimate expectation of privacy in information he voluntarily turns over to third parties.
· Pen Register: usually installed at a central telephone facility and records on a paper tape all numbers dialed from the line to which it is attached.
· Carpenter v. U.S.: an individual maintains a legitimate expectation of privacy in the record of his physical movements as captured through CSLI.
· Each time the phone connects to a cell site, it generates a time-stamped record known as cell-site location information (CSLI). 
· Society’s expectation has been that law enforcement agents and others would not secretly monitor and catalog every single movement of an individual’s car for a very long period.
· The user doesn’t really assume the risk → apart from disconnecting the phone from the network, there is no way to avoid leaving behind a trail of location data. 
Tips: information provided by a confidential informant. 
Cases: 
· U.S. v. Jones: The Government's installation of a GPS device on a target’s vehicle and its use of that device to monitor the vehicle’s movements constitutes a search.
· Government was issued a warrant that authorized installation of the listening device to Jones’ wife’s vehicle in the District of Columbia and within 10 days.
· They installed it on the 11th day in Maryland, and used it for the next 28 days to track his movements (procedurally did NOT comply with the warrant).


· The placement of the GPS was an issue here. The jeep is part of your chattel. 
· The location information contained in the GPS device is protected by the 4th Amendment. 
· Do we really want the police to have access to ALL of our movements this way? When is it too much? 
· This seems like a trespass. 
· For most of our history, the 4th Amendment was understood to embody a particular concern for government trespass upon the areas (persons, houses, papers, and effects) it enumerates.
· Property is an important component to the 4th Amendment. 
There is NO expectation of privacy/protection in what one knowingly exposes to the public. 
Cases: 
· California v. Greenwood: The warrantless search of trash left outside on the curb does not violate the 4th Amendment. 
· The facts are super important (very fact-based). 
· Trash is regularly exposed to the public where it may be invaded by animals and other members of the public. 
· People place their trash out for collection with knowledge that it will be taken into the possession of a third party and with no guarantee that the trash collector will not subsequently pick through it. 
Public Information Conveyed to a 3rd Party (Wearing a Wire): you assume the risk when you talk with a false friend (White).
· The 3rd party is the general public. 
Cases: 
· Illinois v. Caballes: The use of a well-trained narcotics-detection dog—one that does not expose non contraband items that otherwise would remain hidden from public view—during a lawful traffic stop, generally does NOT implicate legitimate privacy interests. 
· Becomes problematic if this takes too long (and the person being sniffed is being required to stay). 
· The key is timing → if the stop was over and the officers held the car longer just to conduct the sniff, then this would have been a violation. 
· Florida v. Harris: A police officer has probable cause to conduct a search when the facts available to him would warrant a person of reasonable caution in the belief that contraband or evidence of a crime is present. 
· The question is whether all the facts surrounding a dog’s alert, viewed through the lens of common sense, would make a reasonably prudent person think that a search would reveal contraband or evidence of a crime. 
· The issue here is about calibrating the dog.
· The Supreme Court tells the Florida State Supreme Court that they are asking for too much → we want dogs to be accurate and will require some data showing that, but not to the level the state is requiring. 
· Jardines: this is a trespass—the dog is going on your private property to conduct the sniff. 
· Dog goes up to the front porch and sniffs/becomes alert as to what’s inside the house.
· This is a trespass on the defendant’s curtilage. 
· There needed to be a warrant for this. 
_____________________________________________________________
Date: 01/26/2022
Class: 4
Topic: Search & Right to be Left Alone + Dog Sniff; Anti-Racism Values 
Assigned Reading(s): CB 366—72
Cases: U.S. v. Mendenhall
Cases: 
· Riley: the police need a warrant to search your cell phone. 
· They cannot look inside your phone unless there is a warrant. 
· You do NOT have to give them your passcode if there is NO warrant. 
Seizure: when an officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen; when a reasonable person would have believed that he/she was NOT free to leave.
· Don’t have to be told you are free to leave. 
· Have to view all the circumstances surrounding the incident. 
· ALWAYS occurs when there is an arrest. 
· If you have probable cause, you can arrest someone without a warrant.
· The 4th Amendment covers ALL seizures—even if brief—and all seizures need some form of objective justification. 
Factors for Believing Someone is Free to Leave: these factors are established through testimony and judicial findings at motions hearings (at the trial level). 
· Threatening presence of several officers;
· Wearing a police uniform, having weapons on you, etc. are all factors of threatening behavior. 
· Display of weapon by officers;
· This will likely ALWAYS be a seizure, especially if they are pointing the weapon at you. 
· Some physical touching of the person;
· Indication that compliance with request is an order;
· Assess the language and the tone here.
Still might be a seizure even if the person did NOT attempt to leave. 
Think about the source of the information above. 
Terry Stop: less than an arrest. 
· Police may have a scant description and briefly stop someone. 
· Important to NOTE that if the police are going to restrain your freedom [of movement], there needs to be some level of justification.
· The greater the restraint → the greater the justification needs to be. 
· If there is NO justification for that encounter, then any evidence stemming from that illegal encounter is going to also be excluded. 
· Here, the 4th Amendment would be violated.
Cases: 
· U.S. v. Mendenhall: Only when the officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen can we conclude that a seizure has occurred. A person has been seized within the meaning of the 4th Amendment ONLY if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.
· After returning M’s ID and ticket, Anderson then asked if M would accompany him to the airport DEA office for further questions. 
· M did so (no record of a verbal response though).
· Anderson then asked M if she would allow a search of her person and handbag and told her that she had the right to decline the search if she desired. 
· M agreed. 
The DEA agents probably did NOT have enough for reasonable suspicion, which is probably why the Supreme Court is advocating “consent” so hard in this case. 
_____________________________________________________________
Date: 01/31/2022
Class: 5
Topic: Valid Search & Seizure: Warrant & PC Requirements
Assigned Reading(s): CB p.372—73, 111(c), Lithwick (BS); Maria Film (BS); Drug Courier (BS)
Cases: Florida v. Bostick
Consent: looking for the absence of threat. 
· If there is consent, then there is NOT a seizure. 
· Think about consent → open fields = seizures → searches 
· The threshold for consent is very low. 
When does a consensual encounter turn into a seizure under the 4th Amendment? 
NOTE: if there is an unlawful seizure, this cannot be cured by consent in the future. 
· The following events would be considered a result of the violation. 
Every 4th Amendment encounter has to be justified before, not after, the encounter. 
Cases: 
· Florida v. Bostick: takeaway for bus sweeps: The new question for these situations is WOULD A REASONABLE PERSON FEEL FREE TO END THE ENCOUNTER AND GO ABOUT HIS BUSINESS

?
· Bostick (defendant) was riding a bus when two uniformed sheriff’s officers boarded. 
· The officers informed Bostick that he had a right to refuse to consent to the search. 
· Bostick consented to the search and the officers discovered drugs in his luggage. 
· When we consider the reasonableness of consent to a search, we view it from the standpoint of an innocent person.
_____________________________________________________________
Date: 2/2/2022
Class: 5.5
Topic: Valid Search & Seizure: Warrant & PC Requirements
Assigned Reading(s): CB 373—82, 121—25, 111—21, 125—32; Fed. Rules of Evidence 41(e)(2)(a) (BS)
Cases: U.S. v. Drayton; Brendlin v. California; California v. Hodari D.; Torres v. Madrid; Whren v. U.S.; Illinois v. Gates; Maryland v. Pringle; Heien v. North Carolina
Cases: 
· U.S. v. Drayton: Court found NO seizure → they stressed that the aisle was not blocked and no one told the passengers that they were required to remain. Establishes the outer limits of consent.
· Presume a reasonable, innocent person when we ask whether someone would feel free to leave. 
· Reasonable person test is objective and presupposes an innocent person.  
Timing of Seizure
Cases: 
· California v. Hodari D.: seizure means taking possession; to bring within physical control. An arrest requires either physical force or, where that is absent, submission to the assertion of authority. 
· H tossed away what appeared to be a small rock right before Pertoso caught him.
· Hodari was not seized until he was physically tackled by police—he had already tossed his crack (before he was seized). 
· Therefore, the crack was basically abandoned property. 
· The police chase did NOT constitute a seizure. 
· Hodari was not yet restrained at this point. 
· Policy reason → we want people to comply with police orders to STOP!
· Torres v. Madrid: the application of physical force to the body of a person with intent to restrain is a seizure even if the person does not submit and is not subdued.
· One of the officers tried to open her door, but Torres took off because she thought the officers were carjackers.
· The officers fired 13 shots at Torres, striking her twice in the back. 
· Torres is suing under § 1983 claiming excessive force, advocating that the shooting was an unreasonable seizure under the 4th Amendment.  
· Also, the appropriate inquiry is whether the challenged conduct objectively manifests an intent to restrain. 
· The amount of force remains pertinent in assessing the objective intent to restrain.
· In addition to the requirement of intent to restrain, a seizure by force—absent submission—lasts only as long as the application of force. 
· The officers seized Torres for the instant the bullets struck her.
Cars: Who is Seized; Constructive Possession of Contraband; Searches; Probable Cause
Cases: 
· Brendlin v. California: the passenger of a vehicle in a traffic stop is seized within the meaning of the 4th Amendment.
· When the police pull over a car, everyone in the car is seized for the purposes of the 4th Amendment. 
· Passengers have standing to challenge a stop.
· Maryland v. Pringle: To determine whether an officer had probable cause to arrest an individual, we have to examine the events leading up to the arrest, and then decide whether these historical facts, viewed from the standpoint of an objectively reasonable police officer, amount to probable cause → A reasonable officer could conclude that there was probable cause to believe Pringle committed the crime of possession of cocaine, either solely or jointly. 
· Looking for probable cause that Pringle constructively possessed the drugs. 
· Constructive Possession: the idea is that everyone in the car is aware that drugs are in the car and everyone could exercise control over the drugs.
· We infer this from the positioning of the drugs in the car.
· Partlow consented to a search and officers found five bags of cocaine between the armrest and the back seat of the car. 
· Pringle then waived his Miranda rights and claimed ownership of the cocaine. He also said the other two had no idea about it.
Pretext Traffic Stops
Cases: 
· Whren v. U.S.: pretext stops are okay as long as there is objective probable cause. The decision to stop an automobile is reasonable where the police have probable cause to believe that a traffic violation has occurred.
· Important to understand that the 4th Amendment doesn’t regulate racial profiling. 
· This case kinda makes racial profiling okay and gives the police permission to do so.
· Petitioners think there was no probable cause.
· Officers said they were going to give the driver a warning concerning traffic violations. 
Probable Cause
Probable Cause: whether the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense has been committed.
· Needed when
· The police request a warrant to search a place or arrest a person. [Issuing a Warrant]
· Arrest with or without a warrant. 
· It also serves as a check that is done [in courts] after a person is detained without a warrant. 
· On the spectrum of proof, probable cause is about 30—50%. 
· The question is, “Could you have gotten a warrant?”
· There has to be the same level of probable cause regardless of whether you obtained the warrant in advance or not. 
· Look at the elements of the offense. 
If there is probable cause, the search/seizure will be valid under the 4th Amendment. 
· You can guarantee probable cause IF you get a warrant first. 
Probable Cause Standard: 
· Arrest: need probable cause to both (1) believe the crime has been committed AND (2) believe the defendant is the one who committed the crime. 
· Search: need probable cause to both (1) believe there are “fruits,” evidence, or instrumentalities of a crime AND (2) believe those fruits/evidence/instrumentalities are in a certain place. 
Cases: 
· Watson: no warrant is needed for an arrest in public IF based on probable cause. 
· Payton: if warrants are necessary to look for property in a home, then they are necessary to look for people too. 
· Struck down a N.Y. statute that authorized warrantless entries into private homes for the purpose of making felony arrests. 
_____________________________________________________________
Date: 2/2/2022
Class: 6
Topic: Mistakes, Exceptions to Warrant: Exigent Circumstances & Hot Pursuit
Assigned Reading(s): Pre-recorded Lecture Lesson 6; CB 140—162, 165—174; Various BS Assignments
Cases: Muehler v. Mena; U.S. v. Bailey; Wilson v. Arkansas; Richards v. Wisconsin; Maryland v. Garrison; L.A. County, CA v. Rettele; Warden, Maryland Penitentiary v. Hayden; Payton v. New York; Brigham City, Utah v. Stuart; Kentucky v. King
Mistakes by Police—Arrestable Offenses with NO Warrant?: Courts have excused police mistakes. Both cases say that a defendant may be arrested for a misdemeanor if the defendant has committed a crime in the presence of the police. 
· Atwater: taken into custody for a seatbelt violation. 
· Seatbelt violations are “fines only.”
· Arresting officers may not know the specific penalty for every given offense and may not be able to discern the necessary facts.
· An officer with probable cause to believe any crime has been committed in his presence may arrest the suspect without violating the 4th Amendment.
· Moore: driving with a suspended license. 
Checks on Arrests without Warrants: if the defendant is arrested without a warrant and held in custody, they must receive, within 48 hours, a judicial determination of whether their arrest met the probable cause standard. 
· Judicial review differs depending on the jurisdiction. 
· See County of Riverside v. McLaughlin.
Probable Cause is the Standard for:
· Searches: for a search warrant;
· Arrests: an arrest warrant for a person; an arrest of a person in public; a judicial check on an arrest.
Informants: 
· Witnesses are known.
· Tips are from confidential informants or anonymous sources.
· Identity is unknown (generally). 
Aguilar/Spinelli Test for Probable Cause Regarding Confidential Informants (Pre–Gates): need to have evidence of both these prongs. 
1. Informer is reliable as a general matter; and 
· Is this a truthful person? 
· No lying; no dishonest mistake. 
2. Informer is reliable as to this case. 
· Did the person have a good enough opportunity to learn what happened here? 
· Not mistaken; not even an honest mistake. 
Gates New Totality of the Circumstances Test: replaces the Aguilar/Spinelli test.
· A deficient factor can be compensated for by another factor’s strength. 
· Affirms that probable cause is the kind of standard that takes into consideration factual and practical considerations of everyday life.
· Police should be able to use their common sense for this test. 
Warrantless Searches & Seizures Concerns: 
· There are dangers in motions to suppress here:
· Police do NOT always write down all the information they have before they act. 
· Ask what time we received the documentation from the police regarding the information they had for the search.
· Could be easy for the police to use inherent bias to justify their actions, especially if they found drugs. 
· It is the word of the police v. word of the defendant. 
· It is up to the judge who to believe. 
Conversely, warrants require spelling out what the police know. 
Search Warrants: police must present information to a neutral magistrate.
· The magistrate decides if there is probable cause to issue the warrant. 
· The magistrate is acting here on common sense. 
· The warrant should be very specific and detailed. 
Once the police are in a place where they may legally search, whatever they find CAN be used against the defendant.
· Warrants should be specifically tailored though for what the police are looking for. 
· (ex) If they are looking for a big-screen TV, they can’t look in a shoebox.
· Here, whatever the police see in plain view is fair game. 
Fed. Rule. of Crim. Pro. 41: execute the warrant during the daytime and the warrant is valid for a limited time (usually 14 days). 
· If the police want to execute the warrant at night or want flexibility in the warrant, they have to ask for that in the warrant application. 
Knock & Announce: police must knock & announce UNLESS they have a reasonable suspicion to believe that doing so would pose a danger to the officers or would lead to the destruction of evidence. 
· The standard to use for this is reasonable articulable suspicion, NOT probable cause. 
· However, the Exclusionary Rule does NOT apply here. 
· So the police may NOT really have an incentive anyways.  
· The knock & announce rule is part of the reasonableness requirement of the 4th Amendment. 
· The knock & announce rule is NOT an exception to the warrant requirement, but rather an exception to the fruit of the poisonous tree requirement. 
· Fruit of the Poisonous Tree: everything after the primary illegality gets excluded.
Cases:
· Heien v. North Carolina: an officer’s mistake of law or facts may be reasonable under the 4th. Reasonable suspicion can rest on a mistaken understanding of the scope of a legal prohibition.
· Based on the confusing language of the NC statute, Darisse’s mistake of the law was reasonable. 
· Therefore, there was reasonable suspicion justifying the stop.  
· Mistakes must be objectively reasonable → an officer cannot gain the benefits of 4th Amend. reasonableness if sloppy or suffering from incomplete knowledge of the law.
· Illinois v. Gates: use a totality-of-the-circumstances approach to estimate probable cause with an anonymous informer. 
· The deficiency in one of these factors may be compensated for, in determining the overall reliability of a tip, by a strong showing as to the other, or by some other indicia of reliability. 
Cases: 
· Muehler v. Mena: This was an extreme situation. The governmental interests in not only detaining, but using handcuffs, are at their maximum when, as here, a warrant authorizes a search for weapons and a wanted gang member resides on the premises.
· In such inherently dangerous situations, the use of handcuffs minimizes the risk of harm to both officers and occupants. 
· The Court said the police were investigating a very serious crime. 
· Meuhler obtained a search warrant for 1363 Patricia Avenue that authorized a broad search of the house and premises for, among other things, deadly weapons and evidence of gang membership.
· Bailey v. U.S.: “The issue to be resolved is whether the seizure of the person was reasonable when he was stopped and detained at some distance away from the premises to be searched when the only justification for the detention was to ensure the safety and efficacy of the search.”
· Police conducting a valid search of a home may not detain a person for the sole purpose of preventing him from interfering in the search if he is outside the immediate vicinity of the home. 
· In that situation, the detainee poses no threat to the safety of police officers or to the efficiency or integrity of the search. 
· The detainee in that situation would be subject to public stigma arising from a situation that looks and feels like an arrest. 
· Wilson v. Arkansas: knock & announce—this may prevent damage and harm. We want to give a chance to comply.
· Wilson is trying to suppress the evidence asserting that the search was invalid because the officers failed to “knock and announce” before entering her home. 
· Wilson was flushing drugs down the toilet when they came in. 
· The rule is flexible → unannounced entry may be justified where police have reason to believe that evidence would likely be destroyed if advance notice was given or if there is a threat of physical violence.
· Richards v. Wisconsin: There shouldn’t be a blanket-exception to the knock-and-announce rule based on culture surrounding a general category of criminal behavior. It is the duty of the court confronted with the question to determine whether the facts and circumstances of the particular entry justified dispensing with the knock-and-announce requirement. 
· Maryland v. Garrison: Judge the constitutionality of the police’s conduct in light of information available to them at the time they acted. 
· Before the officers realized they were in a separate apartment occupied by Garrison, they had discovered the contraband that provided the abscess for G’s conviction for violating Maryland’s Controlled Substance Act.
· The validity of the search of G’s apartment pursuant to a warrant authorizing the search of the entire 3rd floor depends on whether the officers’ failure to realize the overbreadth of the warrant was objectively reasonable and understandable.
· Here, it was. 
· L.A. County, CA v. Rettele: police acted reasonably here → Blankets and bedding can conceal a weapon, and one of the suspects was known to own a firearm. 
· When the deputies ordered R out of bed, they had no way of knowing whether the African-American suspects were elsewhere in the house. 
· The presence of some whites in the residence did NOT eliminate the possibility that the suspects lived there as well.
· Give lots of deference to the officers. 
Exceptions to the Warrant Requirement: warrantless searches and seizures in a person’s home are presumptively invalid. 
· Hot Pursuit: catching a fleeing criminal.
· This will usually involve a very serious crime (likely involving crimes with weapons where people are actually hurt). 
· Exigent Circumstances: in an emergency, the police can search without a warrant if there is probable cause.
· (ex) Destruction of evidence; safety of an individual citizen inside a home; etc.
We worry about (1) the safety of officers and (2) preventing the destruction of evidence. 
· Search Incident to Arrest: search incident to arrest is limited to the “grab area.”
· Rationales: officer safety; destruction of evidence
· Presumes there is a lawful arrest. 
· Therefore, there needs to be probable cause that the crime was committed and that the suspect committed the crime. 
Cases: 
· Warden, Maryland Penitentiary v. Hayden: The 4th does NOT require police to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others. 
· Look at (1) the length of time and (2) the space. 
· Is there a place where a weapon may reasonably be?
· The rationale is that the suspect is aware that the police are chasing them which gives the suspect an incentive to escape. 
· Speed here was essential—only through a thorough search of the house for persons and weapons could have insured that Hayden was the only man present and that the police had control of all weapons which could be used against them or to effect an escape. 
· Welsh v. Wisconsin: the Court said this was NOT justified because Welsh wasn’t driving anymore and therefore wasn’t putting anyone in danger → not an exigent circumstance.
· The police entered Welsh’s home without a warrant as they were worried about his blood-alcohol level declining. 
· Welsh was sleeping in his bed.
· Payton v. New York: The 4th Amendment prohibits police from making a warrantless and nonconsensual entry into a suspect’s home in order to make a routine felony arrest.
· Challenges the constitutionality of N.Y. statutes that authorize police officers to enter a private residence without a warrant and with force, if necessary, to make a routine felony arrest. 
· Officers went to arrest Payton without a warrant for a suspected murder. 
· They broke into his apartment after no response from knocking.
· They found in plain view a 30-caliber shell casing that was seized and later admitted into evidence at Payton’s murder trial. 
· Brigham City, Utah v. Stuart: Law enforcement officers may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from immediate injury.
· Look through an objective lens.
· Police entered the backyard and saw—through a screen door and windows—an altercation taking place in the kitchen of the home. 
· Kentucky v. King: Exigent circumstances rule justifies a warrantless search when the conduct of the police preceding the exigency is reasonable in the same sense. 
· Occupants who choose not to stand on their constitutional rights but instead elect to attempt to destroy evidence have only themselves to blame for the warrantless exigent-circumstances search that may ensue. 
· During a drug sting operation at a Lexington, Kentucky, apartment complex, police officers mistakenly went to the wrong apartment to arrest a suspect who had purchased crack cocaine. 
· After smelling burnt marijuana emanating from the apartment, the officers knocked loudly on the door and announced their presence. 
· After hearing the apartment’s occupants hurriedly moving around inside and on the belief that evidence might be destroyed, officers kicked down the apartment door and took three individuals into custody, including Hollis King (defendant).
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Cases: California v. Carney; Collins v. Virginia; California v. Acevedo; Chimel v. California; Knowles v. Iowa; Arizona v. Gant
How Can Police Search the Car?: commonly, through
· Search Incident to Arrest: search the grabbable area; containers on person; etc.
· U.S. v. Robinson: search incident to arrest applies even to arrests for expiration of a driver’s license. 
· Police can search a person or the “car grab area

” (the passenger compartment → basically, everything except the trunk). 
· Knowles v. Iowa: there cannot be a search incident to arrest unless there is an arrest. 
· There are no “searches incident to citations”
· The threat to officer safety from issuing a traffic citation is a good deal less than in the case of a custodial arrest. 
· Police can remove the person from the car for a detention period, though.
· New York v. Belton: per se rule allowing the search of passenger compartment and any containers. 
· Allows the searches here even though it’s “theoretical” that the subject can grab something from the car. 
· Uses the Pringle constructive possession basis.
· Can’t search the trunk though. 
· Automobile Exception: full search of the whole car including the trunk—privacy interests in an auto are constitutionally protected, BUT the ready mobility of the auto justifies a lesser degree of protection of those interests. Need probable cause to believe evidence or instrument of the crime is in the car. 
· Cars are different because they are already regulated by the government.
· You are already limiting your privacy.
· Cars are also easily movable. 
· Chambers v. Maroney: even if the automobile had been taken to the police station, and thus was NOT movable, the automobile exception still applies.
Less commonly, but still possible through
· Warrant;
· Consent;
· Inventory—this happens when a car is impounded. 
· If anything suspect is found, this can be used against you.  
Cases:
· Thornton v. U.S.: the Belton rule applies to recent occupants of cars. 

· If the arrestee was a recent occupant of the car (a passenger, not the driver), a search of the car is reasonable even if the driver is NOT arrested. 
· Arizona v. Gant: backed away from Belton rule → a search of the passenger compartment is permitted IF (1) the arrestee is unsecured and within reach of the car
, OR (2) there is reason to believe evidence of the crime of the arrest is in the car. If there is NO possibility that an arrestee could reach into the area that law enforcement officers seek to search, both justifications for the search incident to arrest exception are absent and the rule does NOT apply
. 
· Officers found that Gant’s drivers license had been suspended and there was an outstanding warrant for his arrest for driving with a suspended license. 
· After Gant had been handcuffed and placed in the back of a patrol car, 2 officers seized his car: one of them found a gun, and the other discovered a bag of cocaine in the pocket of a jacket on the backseat.
· Collins v. Virginia: the auto exception does NOT justify the invasion of the curtilage → the scope of the auto exception extends no further than the auto itself. 
· The auto exception does NOT afford the necessary lawful right of access to search a vehicle parked within a home or its curtilage because it does NOT justify an intrusion on a person’s separate and substantial 4th Amendment interest in his home and curtilage.
· Search was on curtilage → the driveway area where Rhodes searched the motorcycle constitutes “an area adjacent to the home and to which the activity of home life extends”
· California v. Acevedo: When the police have probable cause that a container in a moveable car contains contraband, they may search the container without a warrant

. 
· However, their search must be limited to that specific container, unless they have probable cause that the car itself contains contraband too. 
· Important to note here that the police did not stop the car pursuant to a traffic violation. 
General Principle: the scope of the search is always limited to the thing the police have probable cause to search for. 
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Cases: Coolidge v. New Hampshire; Schneckloth v. Bustamonte; Fernandez v. California
Exceptions to the Warrant Requirement:
· Hot Pursuit;
· Exigency;
· Search of a Person Incident to Arrest of a Person: limited to “grab-area.”
· Rationales: officer safety and destruction of evidence. 
· Grab-Area (In-Home): area around the defendant (“reachable” zone). Found to include: 
· The area the defendant was at at the time of the arrest, even IF the defendant has subsequently moved or is limited (handcuffed; moved to squad car).
· If the defendant moves to another area, the police can now search there too.
· If the police MAKE the defendant go to another area (such as to retrieve something), then the police can search that area too. 
· Search of a Car Incident to Arrest of a Person;
· Automobile Exception;
· Plain View: (1) if an officer is rightfully in the place where they are, then (2) they may seize whatever they plainly see. 
· There is no inadvertence requirement for plain view. 
· As long as there is an objective basis, we do NOT care whether there is a pretextual basis. 
· Hicks: because it was NOT apparent that the items (stereos) were contraband, the police needed to have probable cause. 
· For our purposes, contraband is limited to drugs and guns. 
· Consent: look to see if there is a lack of a threat. 
Home Search Incident to Arrest (“Home SIA”): 
· Michigan v. Summers: the police can detain others in the home when the warrant is being executed (see also Mena). 
· Ybarra v. Illinois: the police can search others if there is probable cause as to others. 
· A person’s mere proximity to others independently suspected of criminal activity does not, without more, give rise to probable cause to search that person.
· Maryland v. Buie: the police can do a protective sweep of a home to ensure that they have all suspects and dangers contained. 
· If they find anything at this point, it’s fair game. 
· (ex) Plain View
An arrest warrant gets you inside the house and able to search the grab area. 
Plain View: an object that comes into view during a SIA that is appropriately limited in scope under existing law may be seized without a warrant. 
1. Officers had a right to be there;
· Was there a warrant? 
· Was there an exception to the warrant requirement? 
2. Objects announce their criminality;
· For our purposes, this applies to guns and drugs. 
3. Requires NO further search to determine whether objects can be seized.
· (ex) Can’t open drawers/doors to look into anything.
· (ex) Can’t turn over objects or anything like that. 
Plain Smell: if an officer is legitimately in a place where he smells something he associates with contraband, he can search (NOT arrest) further. 
Plain Feel: if you have plainly felt something that was contraband, this gives you probable cause to go inside and search the pocket.
Cases: 
· Chimel v. California: SIA → There is ample justification for a search of the arrestee’s person and the area “within his immediate control”—construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence. However, there is NO justification for searching any room other than that in which an arrest occurs—or, for that matter, for searching through all the desk drawers or other closed or concealed areas in that room itself.
· Here, the search was TOO expansive. 
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Class: 8
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Cases: Coolidge v. New Hampshire; Schneckloth v. Bustamonte; Fernandez v. California
Automobile Exception: if you have probable cause to search the automobile, you can search it.
Cases: 
· California v. Carney: automobile exception for motor home → When a vehicle is being used on the highways, or if it is readily capable of such use and is found stationary in a place not regularly used for residential purposes—temporary or otherwise—the 2 justifications for the vehicle exception come into play. 
· Agents identified themselves as law enforcement officers and, without a warrant or consent, one agent entered the motor home and observed marijuana, plastic bags, and a scale of the kind used in weighing drugs on a table.
· Police wait for Carney to come out of his house to arrest him based on probable cause. 
· Coolidge v. New Hampshire: if the car is connected to a house, it must be specified in the warrant to be searched. 
Make sure to establish EACH moment when government intrusion is increased and keep track of what justification is present at what point in time. 
Cases: 
· Houghton: if a car with two people gets pulled over and the police have probable cause to search the car, then whatever is in the car the police can search including the passenger’s bags.
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Topic: Exceptions to Warrant & PC: Terry Stop & Frisk
Assigned Reading(s): CB p.391—401, 405—19, 204—06
Cases: Terry v. Ohio; U.S. v. Arvizu; Kansas v. Glover; Alabama v. White; Florida v. J.L.; Minnesota v. Dickerson
A search incident to arrest of a car is limited to the grab area in the car—the passenger compartment. 
Consent: view, from a reasonable person in the position of the defendant, whether there was a lack of a threat. 
Cases: 
· Schneckloth v. Bustamonte: to demonstrate voluntary consent was given, use the totality of the circumstances test. 
· Wadded up under the left rear seat, the police officers found 3 checks that had been previously stolen from a car wash. 
· While knowledge of the right to refuse consent is one factor to be taken into account, the government need NOT establish such knowledge for there to be an effective consent.
· Factors include the defendant’s age, education level, intelligence, circumstances (coercion, pressure), right to refuse permission, etc. 
· Look at both the characteristics of the accused and the details of the interrogation.
· Under the 4th Amendment, the police don’t have to tell you what your rights are. 
· Robinette: a person who is lawfully stopped, but free to leave (so less of a seizure than an arrest), does NOT need to be informed they are free to leave for consent to be valid.
Consent of Others: a mixture of apparent authority, actual authority, control, possession, financial involvement, and assumption of the risk. 
Cases: 
· Georgia v. Randolph: a physically present co-occupant’s stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him. Because the husband did NOT consent, even though the wife did, the one who didn’t rules.
· A caller standing at the front of the door of a shared premises would have no confidence that one occupant’s invitation was a sufficiently good reason to enter when a fellow tenant stood there saying, “stay out.”
· There is NO common understanding that one co-tenant generally has a right or authority to prevail over the express wishes of another, whether the issue is the color of the curtains or invitations to outsiders.
· Fernandez v. California: the consent of one who possesses common authority over premises or effects is valid as against the absent, nonconsenting person with whom that authority is shared.
· An occupant who is absent due to a lawful detention or arrest stands in the same shoes as an occupant who is absent for any other reason.
Terry Stops & Frisks: the officer must think the suspect is armed and the frisk is necessary to prevent a crime. This is seen as a reasonable balancing of the needs of law enforcement and the individual. 
· Need RAS at inception. 
· Articulable factor is very important—tell us why this was suspicious. 
· Needs to be reasonable in scope:
1. The frisk is a pat down of the outer clothes;
2. The scope is limited to where the weapon likely is; and 
3. It is brief. 
· The initial inquiry has to be unproductive. 
Be cognizant of when a Terry Stop turns into an arrest: look at (1) if the suspect was moved and/or (2) the duration/length of the detention. 
· Must be analyzed in light of the circumstances of the specific facts of each case. 
Probable cause can also turn a Terry Stop into an arrest. 
A Terry Stop will usually involve some normal behavior and the police explaining why they thought it was suspicious to them. 
RAS that a crime is afoot. 
RAS for “Armed & Dangerous”: seeing bulge; furtive gesture (being sneaky/trying to hide something); reputation; engaging in particular crime; tip that a person has a gun; etc. 
· The officer need NOT be absolutely certain that the individual is armed; the issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger. 
· Destruction of evidence is NOT enough here. 
Cases: 
· Terry v. Ohio: If you want to stop someone → need reasonable articulable suspicion (“RAS”) that a crime is afoot. If you want to conduct a frisk → need RAS that the suspect is armed and dangerous. 
· McFadden was definitely driven by some racial biases here. 
· Have to note what the specific crime at issue is. 
· Here, it is armed robbery. 
· The 2 men took turns walking by a store, walking back to peer through and repeating about 12 times total combined. 
· McFadden feared the individuals might have a gun. 
· McFadden patted Terry down on the outside of his clothing and felt a pistol.
· McFadden seized Terry and subjected him to a search when he took hold of him and patted him down the outer surfaces of his clothing. 
· Apply an objective-reasonableness test. 
In this context, view RAS in relation to a particular crime that you can articulate. 
Plain Feel: if you have plainly felt something that was contraband, this gives you probable cause to go inside and search the pocket.
· Plain feel gets you to probable cause.
(ex) If the officer plainly feels drugs in the course of a frisk, they can seize the drugs and use them as evidence. BUT, 
· Must be based on PC that these are drugs; 
· Must know instantly what it is (must announce its contents);
· The officer must be in a place where he has a right to be (search must be permissible).
Cases: 
· Minnesota v. Dickerson: when the police are conducting a pat-down as part of a Terry frisk, they are NOT allowed to manipulate the object. 
· (ex) Police can’t squeeze and turn the object to see what the object is. 
· The object has to plainly announce its criminality. 
· The search revealed no weapons, but the officer conducting the search did take an interest in a small lump in D’s nylon jacket. 
· The officer felt some more and found it was crack cocaine. 
· He reached in D’s pocket.
· HERE, the officer’s continued exploration of D’s pocket after having concluded that it contained no weapon was unrelated to “the sole justification of the search [under Terry] . . . the protection of the police officer and others nearby.”
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Special Needs Searches: outside of regular 4th Amendment analysis. This arises when there is NOT individualized suspicion, but the police want to check an ENTIRE group. 
(1) Is there a special need? 
· The special need has to be separate from traditional law enforcement. 
(2) If YES → is the search reasonable based on the balancing test? 
· The intrusion on the individual has to be low AND 
· There has to be a HIGH government interest/need. 
· Assess the effectiveness. 
· REMEMBER, this has to be separate from traditional law enforcement. 
If there is NO special need → conduct a traditional 4th Amendment analysis. 
Checkpoints: 
Cases: 
· Michigan Department of State Police v. Sitz: a drunk-driving checkpoint IS a special need. 
· The intrusion is pretty low—usually, these stops are pretty brief.
· This is separate from traditional law enforcement because the police aren’t really checking for contraband but instead want to keep the roads safe. 
· All vehicles passing through a checkpoint would be stopped and their drivers briefly examined for signs of intoxication.
· Illinois v. Lidster: a limited stop to ask about a recent hit-and-run IS a legit special need. 
· As Lidster approached the checkpoint, his van swerved, nearly hitting one of the officers.
· The officer smelled alcohol on Lidster’s breath. 
· The police expected the information elicited to help them apprehend, not the vehicle’s occupants, but other individuals.
· Information seeking highway stops are less likely to provoke anxiety or to prove intrusive. 
· Indianapolis v. Edmond: there is NO special need to stop cars to look for drug trafficking—this isn’t separate from traditional law enforcement purposes. Have to use 4th Amendment analysis. 
· There is NO nexus between driving and having drugs in your car. 
· Surrounds the constitutionality of a highway checkpoint program whose primary purpose is the discovery and interdiction of illegal narcotics. 
Instances when Special Needs have Justified Suspicionless Searches: 
Cases: 
· Skinner v. Railway: special needs → the need to ensure the safety of the traveling public. 
· Drug & alcohol tests for railway employees involved in train accidents or violating particular safety rules.
· National Treasury Employees Union v. Von Rabb: special needs → to ensure that those handling weapons or involved in drug interdiction themselves be free of drugs.
· Drug tests ARE permissible for U.S. Customs Service employees who seek transfer or promotion to positions involving drug interdiction or requiring employees to carry a firearm.  
· Griffin v. Wisconsin: special needs → probation restrictions require the exercise of supervision beyond usual law enforcement in order to rehabilitate the probationer and protect the community. A warrantless search of a probationer’s home conducted pursuant to a state’s valid probation regulation does not violate the 4th Amendment.
· A Wisconsin regulation permitted search of probationers’ homes on reasonable grounds (less than PC).
When Suspicionless Searches are NOT OK: 
Cases: 
· Chandler v. Miller: the nexus between being “high” and a state official isn’t as strong as being “high” and operating a railroad. 
· Georgia law that required candidates for designated state office to pass a drug test. 
· The proffered special need must be substantial—important enough to override the individual’s acknowledged privacy interest, sufficiently vital to suppress the 4th Amendment’s normal requirement of individual suspicion. 
· The need was symbolic rather than special here. 
Schools: school searches are considered a special need. 
Cases: 
· New Jersey v. T.L.O.: the school search under the 4th is okay when there are reasonable grounds for suspecting that the search will turn up evidence that the student violated or is violating either law or school rule. The foundation of school searches.
· School principal searches the purse of a student who he suspected of violating the school’s anti-smoking policy.
· Search of purse based on reasonable suspicion; there was no warrant and no probable cause.
The legality of a school search should depend on the reasonableness of the search under all the circumstances (TOC).
· Determining the reasonableness of any search involves a determination of whether 
1. The search was justified at its inception, and 
2. Whether, as conducted, it was reasonably related in scope to the circumstances that justified interference in the first place. 
Cases: 
· Safford Unified School District #1 v. Redding: searches by school officials must be “reasonably related to the objectives of the search and NOT excessively intrusive in light of the age and sex of the student and the nature of the infraction.” Here, the content of the suspicion failed to match the degree of intrusion. 
· This is a very intrusive search on a very young girl with what seems like a minor offense.
· School rules banned these prescription drugs without advance permission. 
· This suspicion of Wilson’s was enough to justify a search of Savana’s backpack and outer clothing. 
· BUT, there needs to be distinct elements of justification on the part of school authorities for going beyond a search of outer clothing and belongings.
· Vernonia School District 47J v. Acton: special need → apart from psychological effects, which include impairment of judgment, slow reaction time, and a lessening of the perception of pain, the particular drugs screened by the District’s policy have been demonstrated to pose substantial physical risks to athletes.
· Students wishing to play sports must sign a form consenting to the testing and must obtain the written consent of their parents.
· There is an additional respect in which school athletes have a reduced expectation of privacy. 
· O’Connor’s Dissent: Exceptions should be allowed only where a suspicion based search regime would be ineffective.
· Mass, suspicionless searches have been generally considered per se unreasonable. 
· Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls: special needs → drug use poses significant health risks to all children, not just athletes.
· All students who participated in competitive extracurricular activities had to submit to drug testing. 
· Students that participate in extracurricular activities, like athletes, voluntarily submit themselves to additional regulation.
Hospitals:
Cases: 
· Ferguson v. City of Charleston: this is NOT some level of special need → while the ultimate goal of the program may well have been to get the women in question into substance abuse treatment and off of drugs, the immediate objective of the searches was to generate evidence for law enforcement purposes in order to reach that goal.
· Women are coming to a hospital engaged in a prenatal program and are getting drug tested at a hospital. 
· The reasonable expectation of privacy enjoyed by the typical patient undergoing diagnostic tests in a hospital is that the results of those tests will NOT be shared with nonmedical personnel without her consent.
DNA:
Cases: 
· Maryland v. King: Collection of DNA by cheek swab of an arrestee does NOT violate an individual’s 4th rights when that arrest is for a serious offense and is supported by the PC.
· The state has an interest in solving other cases. 
· The state stored the DNA in a way that only the identity is implicated, NOT health information. 
· The Act requires that “only DNA records that directly relate to the identification of individuals shall be collected and stored.” 
· Individual Privacy Interest (Balance): personal and bodily integrity.
· Government Legitimate Interest (Balance): narrowly tailored; expensive (is this efficient)?; purpose. The legitimate governmental interest served by the Maryland DNA Collection Act is one that is well established: the need for law enforcement officers in a safe and accurate way to process and identify the persons and possessions they must take into custody.
· When probable cause exists to remove an individual from the normal channels of society and hold him in legal custody, DNA identification plays a critical role in serving those interests. 
· As part of a routine booking procedure for serious offenses, his DNA sample was taken by applying a cotton swab or filter paper—known as buccal swab—to the inside of his cheeks.
· The DNA matched the DNA found for a recent rape. 
· An arrestee’s past conduct is essential to an assessment of the danger he poses to the public, and this will inform a court’s determination whether the individual should be released on bail. 
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Terry Stop “Protective Frisk” (Car’s & Home):
· Car (“Protective Sweep”): need RAS that the car is armed and dangerous. Here, the defendant likely acts in a way that gives concern for officer safety. 
· (ex) Michigan v. Long: the driver made a threatening (“furtive”) gesture as if to get a weapon from the car. 
· House (“Protective Sweep”): MAY be able to search more than the “grabbable area” of the house IF there is RAS that the house has weapons.
· This would entail looking in places where weapons can be. 
Cases: defining RAS (general principles).
· U.S. v. Arvizu: ADDING up ALL the facts together gives rise to RAS (the facts independently may not). The 4th is satisfied if the officer’s actions are supported by the reasonable suspicion to believe that criminal activity “may be afoot.” 
· Officer Stoddard received a report via Douglas radio that a Leslie Canyon Road sensor had been triggered.
· The knees of the 2 children in the backseat were unusually high, as if their feet were propped up on some cargo on the floor.
· The driver seemed very stiff and tried to avoid eye contact.
· S radioed for a registration check and learned that the minivan was registered to an address in Douglas that was notorious for alien and drug smuggling. 
· He stopped the vehicle and received consent to search. 
· Found about 100 pounds of marijuana. 
Cases: revisiting the problem with tips in the context of Terry.
· Florida v. J.L.: Not enough here → really nothing else besides the tip. Nothing to test it against. 
· An anonymous caller reported to the police that a young black male standing at a particular bus stop and wearing a plaid shirt was carrying a gun. 
· Nothing else was really given. 
· There was NO predictive activity, just descriptive. 
· When police arrived at the bus stop, they saw 3 black males hanging out there.
· Apart from the tip, the officers had NO reason to suspect any of the 3 of illegal conduct. 
· Officers didn’t see a firearm, and J.L. made no threatening or otherwise unusual movements. 
· One of the officers approached J.L. and told him to put his hands up on the bus stop, frisked him, and seized a gun from J.L.’s pocket. 
· The police stopped several kids and frisked them → the tip was TOO generic and NOT specific enough. 
· Use the TOC test → just NOT enough information. 
Cases: reasonable suspicion based on informant’s tips. 
· Alabama v. White: Gates-lite (TOC approach) → BUT, in the reasonable-suspicion context, allowance must be made in applying them for the lesser showing required to meet that standard. When the officers stopped White, the anonymous tip had been sufficiently corroborated to furnish reasonable suspicion that White was engaged in criminal activity and that the investigative stop did NOT violate the 4th.
· Davis received an anonymous tip that White would be leaving an address with a very detailed description of her car (broken right tail light) and that she would have cocaine on her. 
· White consented to a “look for cocaine.” 
· Officers found marijuana in a locked brown attache case.
· There were also super specific details that would have been hard to know. 
· DISSENT: The Court’s holding makes citizens vulnerable to those who know their schedule and overzealous officers who will simply testify that a stop was based on information gained from an anonymous informant.
Cases: 
· Kansas v. Glover: The facts known to M at the time of the stop gave rise to reasonable suspicion → Drivers with revoked licenses frequently continue to drive and therefore pose safety risks to other motorists and pedestrians.
· It’s reasonable to assume that the registered owner of the car is the driver. 
· Police realize that the person who the car is registered to has a suspended license.
· Officer assumes Glover is driving the car. 
· DISSENT: ALWAYS be wary of assumptions and hunches. 
Terry Stop & Frisk Roadmap:
Was there a Terry STOP (brief, investigatory stop)?
1. Was there a seizure? 
2. Were there grounds for a stop? 
· The stop needs to be justified by RAS. 
3. Was the stop within the scope of a Terry STOP?
4. If the police-citizen contact extended BEYOND the scope of a Terry STOP, 
· Was it consensual?
· If YES → exit the 4th Amendment analysis.
· Was this justified by the development of probable cause? 
· Remember that probable cause is needed for an arrest. 
Was there a Terry FRISK? Or was this a full-blown search?
1. Was there RAS to believe that the individual was armed and dangerous? 

· If YES → Terry FRISK is OK.
2. Was the frisk sufficiently limited? 
· MUST be a pat-down—no manipulation of objects felt. 
3. If the answer is NO to Steps #1 & 2, can the frisk be justified as a SIA based on probable cause? 
· Was probable cause developed FIRST and then the search ensued? 
· Remember, the SIA can be at the same time as the actual arrest. 
“Reason to Believe” Standard (think Gant): less than probable cause and seems less than RAS. 
· A SIA under Gant is MORE limited than a search pursuant to the automobile exception. 
· Automobile Exception: requires probable cause → then the ENTIRE car is in play. 
· SIA under Gant: requires reason to believe → can then search AT LEAST the passenger compartment. 
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Cases: 
· Rakas v. Illinois: A person who is aggrieved by an illegal search and seizure only through the introduction of damaging evidence secured by a search of a 3rd person’s premises or property has NOT had any of his 4th Amendment rights infringed. YOUR personal rights have to be invaded by an illegal search in order to raise the Exclusionary Rule as a remedy for a 4th Amendment violation.
· Pre-Brendlin → at this point, the only person who is seized when a car is pulled over is the driver. 
· Jones: any criminal defendant at whom a search was “directed” would have standing to contest the legality of that search and object to the admission at trial of evidence obtained as a result of the search.  
· Petitioners conceded that they did NOT own the automobile and were simply passengers—the owner of the car had been the driver of the vehicle at the time of the search.
· They also asserted that they didn’t own the rifles or shells seized.
· Petitioners made NO showing that they had a legitimate expectation of privacy in the glove compartment or area under the seat of the car in which they were merely passengers.
· U.S. v. Payner (not in book): the Court held that Payner LACKED standing to challenge the evidence found because his personal 4th rights were not violated as they did NOT extend to the banker’s hotel room.
· Payner has personal records in his banker’s briefcase in the banker’s hotel room. 
· Police enter the room and take the banker’s briefcase, violating the BANKER’s 4th Amendment rights. 
· Brendlin v. California: When a police officer makes a traffic stop, a passenger is seized as well and so may challenge the constitutionality of the stop. 
· The officer recognized Brendlin as a passenger who had dropped out of parole supervision. 
· In these circumstances, any reasonable passenger would have understood the police officers to be exercising control to the point that no one in the car was free to depart without police permission.
· It is also reasonable for passengers to expect that a police officer at the scene of a crime, arrest, or investigation will NOT let people move around in ways that could jeopardize his safety. 
Cases: When can visitors have standing?
· Minnesota v. Olson (not in book): there is a reasonable overnight expectation of privacy when you go somewhere as an overnight guest. Therefore, you can assert the Exclusionary Rule. 
· Olson goes over to his girlfriend’s house to stay overnight. 
· The police go to Olson’s girlfriend’s house to arrest Olson without a warrant. 
· They think they are getting around the warrant requirement by getting Olson outside his own house. 
· Minnesota v. Carter: the relationship between Carter/Johns and Thompson is a short-term, business related one. C&J do NOT have a legitimate expectation of privacy/reasonable expectation of privacy in the home → therefore, they cannot assert ER. 
· Thompson has an apartment in a complex. 
· The officer looked in the same window through a gap in the closed blinds and observed the bagging operations for several minutes.
· Violation of Thompson’s 4th rights. 
· Police later stopped the car with the suspects inside, and when they opened the door to let Johns out, they observed a black, zippered pouch and a handgun on the vehicle’s floor. 
· While the apartment was a dwelling place for Thompson, it was simply a place to do business for the other two (including Carter).
[Pre-Recorded Lecture Part]
3 Things to Look Out for Regarding Fruit of the Poisonous Tree: look for the primary illegality—does the evidence flow from that primary illegality? 
1. Attenuation of the Taint/Inadequate Causal Connection: dissipation of the taint. If the link between the illegal police act and the evidence is attenuated, then the evidence is admissible. 
· Look at: 
· The temporal proximity between the unconstitutional conduct and the discovery of evidence to determine how closely the discovery of evidence followed the unconstitutional search;
· The presence of intervening circumstances;
· The purpose and flagrancy of the official misconduct. 
2. Independent Source: there is another way to obtain the evidence that does NOT involve a violation. 
· You also needed to have been engaged in this action. 
· Even if police obtain evidence in violation of the 4th Amendment, it is still admissible if it is also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police.
3. Inevitable Discovery: would you have found the evidence anyway? If the police can demonstrate that they inevitably would have discovered the evidence, without a violation of the 4th Amendment, the exclusionary rule does NOT apply and the evidence is admissible.
· The government bears the heavy burden to prove. 
· Very fact-specific inquiry. 
The Fruit of the Poisonous Tree Doctrine and Standing intersect. 
Cases:
· Wong Sun: Wong Sun’s confession comes in because the taint has dissipated due to attenuation. This is an exception to the FOPT. 
· This case involves drugs and multiple searches—seems like everyone’s 4th Amendment rights are violated. 
· Who has standing to assert Exclusionary Rule? 
· (ex) JYee does NOT get to make a suppression motion based on a violation of JWT’s rights. 
· Police enter Wong Sun’s house without a warrant, with no exception to the warrant requirement, and find NO drugs in the house → nothing to suppress. 
· BUT, there is some attenuation from the 4th violations of Wong Sun because he goes back to the police station five days later and confesses. 
· The question is whether this evidence is FOPT? 
**END of Pre-Recorded Lecture
Cases: independent source
· Murray v. U.S.: When the challenged evidence has an independent source, exclusion of such evidence would put the police in a worse position than they would have been in absent any error or violation.
· The warrant was granted without any information from the 4th Amendment violation. 
· HERE, knowledge that the marijuana was in the warehouse was assuredly acquired at the time of the unlawful entry. 
· BUT, it was also acquired at the time of entry pursuant to the warrant, and if that later acquisition was NOT the result of the earlier entry there is no reason why the independent source doctrine should not apply.
· The agents didn’t reveal their warrantless entry to the Magistrate and didn’t include in their application for a warrant any recitation of their observations in the warehouse. 
· The warehouse (that was forcibly entered) was empty, but they observed in plain view numerous burlap-wrapped bales that were later found to contain marijuana. 
· They stopped and got a warrant.
· When they reentered with the warrant, the agents seized 270 bales of marijuana and notebooks listing customers for whom the bales were destined. 
NOTE: the police are NOT allowed to act on probable cause without a warrant and find incriminating evidence and then argue INEVITABLE DISCOVERY because they would have eventually gotten a warrant and found everything.  
Cases: inevitable discovery
· Nix v. Williams: Court creates the new rule: If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means—here the volunteers’ search—then the deterrence rationale has so little basis that the evidence should be received.
· During the drive back, one of the officers remarked to W that “the parents of this little girl should be entitled to a Christian burial for the little girl who was snatched away from them on Christmas Eve and murdered . . . after the snow storm it will be hard to find.”
· Williams had already asserted his right to have a lawyer present before any questioning. 
· W agreed to direct the officers to the child’s body. 
· This is a factual analysis (to determine inevitable discovery). 
Live witnesses cannot be FOPT.

· If police illegality leads to the discovery of an eye-witness, the witness will be allowed to testify. 
· Attenuation will ALWAYS be present here. 
Cases: attenuation
· Brown v. Illinois: If Miranda warnings, by themselves, were held to attenuate the taint of an unconstitutional arrest, regardless of how wanton and purposeful the 4th Amendment violation, the effect of the exclusionary rule would be substantially diluted.
· Arrests made without warrant or without probable cause, for questioning or “investigation,” would be encouraged by the knowledge that evidence derived therefrom could well be made admissible at trial by the simple expedient of giving Miranda warnings.
· Utah v. Strieff: evidence (meth and pipe) is NOT excluded per ER because the discovery of the warrant is an intervening circumstance that is attenuated—so it is an exception to FOPT. The evidence the officer seized as part of the search incident to arrest is admissible because the officer’s discovery of the arrest warrant attenuated the connection between the unlawful stop and the evidence seized incident to arrest.
· The moment when the officer approaches S without any RAS is a detention. 
· At one point, Strieff left the house and walked toward a nearby convenience store.
· F detained Strieff, identified himself, and asked what he was doing at the residence.
· Also asked for S’s ID.
· F discovered that S had an outstanding arrest warrant for a traffic violation.
Additional Exceptions to the Exclusionary Rule (NOT relating to FOPT):
· Good Faith;
· Franks: the defendant seeks to challenge the search warrant because the information is false. The defendant challenges the actual affiant because the affiant either made deliberate misrepresentations or had a reckless disregard for the truth. 
· Level of Proof: 
1. Must attack the specific falsehood in the warrant application;
2. Must have supporting information for an offer of proof.
· (ex) affidavit, sworn statement, explanation why there was no statement, etc.
· Franks serves as the backdrop to Leon.
· Knock & Announce;
· Other Uses such as Impeachment.
_____________________________________________________________
Date: 2/28/2022
Class: 13
Topic: Good Faith Warrant Exception & 4th Amendment Review
Assigned Reading(s): CB p.531—549
Cases: U.S. v. Leon
Good Faith Exception to the ER (continued): 
Cases: If the police do NOT have probable cause, but they write down all the information they had and they get a warrant, what happens to that evidence? (Whether the 4th Amendment exclusionary rule should be modified so as not to bar the use in the prosecution’s case in chief of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by probable cause) 
· U.S. v. Leon: In the absence of an allegation that the magistrate abandoned his detached and neutral role, suppression is appropriate only IF the officers were dishonest or reckless in preparing their affidavit or could not have harbored (held) an objectively reasonable belief in the existence of probable cause.
· It was determined that there was NOT probable cause in the pursuant search warrant application. 
· But does this render meaningless the requirement that neutral & detached magistrate actually review a warrant application to make independent determination that PC exists?
· Particularly when law enforcement officers have acted in objective good-faith or their transgressions have been minor, the magnitude of the benefit conferred on such guilty defendants (through the ER) offends basic concepts of the criminal justice system.
· Assessing the flagrancy of the police conduct is a very important step.
Herring establishes a major exception to the application of the ER: the ER ONLY applies to police action that is (1) deliberate or (2) grossly negligent or (3) a result of systematic department violations.
Cases: When does the ER apply? 
· Herring v. U.S.: The exclusionary rule applies only to deliberate or reckless violations of the 4th Amendment or those that are the result of systematic government policies. 
· There was a warrant out for Herring’s arrest. 
· A SIA revealed meth in H’s pocket and a pistol in his vehicle (he was at an impound lot). 
· But there was a mistake about the warrant. 
· After the arrest, it was discovered that the warrant had been recalled. 
Knock & Announce Exception to the ER: if the police DON’T knock & announce, evidence will still NOT be excluded. 
Cases: 
· Hudson v. Michigan: K&A Exclusionary Rule? → if the consequences of running afoul of the rule were so massive, officers would be inclined to wait longer than the law requires—producing preventable violence against officers in some cases, and the destruction of evidence in many others.
Other Use(s) of Illegally Seized Evidence—Exception to ER:
· Impeachment: the government cannot use illegally seized evidence in their case-in-chief, but they CAN use it to impeach the testimony of the defendant. 
· (ex) Havens: Havens testified that he had no idea about the shirt (that they found in his possession) or where the patches (drug patches) came from. 
· Havens gets to be impeached by the evidence (the t-shirt) that was previously excluded. 
· (ex) Walder: blanket denial of drug involvement → he had been arrested two years before, but the evidence was suppressed. 
· Walder said he had never been involved with drugs ever. 
· Here, the defendant was trying to use the fact of an illegal search as a shield. 
· Illegally seized evidence can be used in a grand jury process to procure an indictment.
Cases: Should the exclusionary rule be applied when the police conduct a search in compliance with binding precedent that is later overruled? 
· Davis v. U.S.: When the police conduct a search in objectively reasonable reliance on binding appellate precedent, the exclusionary rule does NOT apply.
· The police acted in strict compliance with binding precedent, and their behavior was not wrongful. 
_____________________________________________________________
Date: 3/14/2022
Class: 14
Topic: Race & the 4th Amendment; Intro to Police Interrogation
Assigned Reading(s): CB p.121—124; 426—31
Cases: Illinois v. Wardlow; Dozier v. U.S.
Police and suspects often assume the other has the worst intention against them—this leads to escalations being more common. 
Readings: 
· From Stopping Black People to Killing Black People: the 4th Amendment is NOT just permitting, but encouraging racial profiling. 
· Black folks are stopped disproportionately. 
· Because the 4th Amendment allows for racial profiling and disproportionate stops of black folks by failing to regulate the police, the chances of violence in those more frequent encounters are also greater. 
· “Black people, across intraracial differences, are likely to feel seized earlier in a police interaction than whites, likely to feel “more” seized in any given moment, and less likely to know or feel empowered to exercise their rights.”
· Carbado argues that race is an important factor that could heighten a person’s sense of constraint in the context of a police encounter.
Cases: 
· Illinois v. Wardlow: flight + high crime neighborhood = reasonable articulable suspicion.
· When a suspect RUNS away → this lowers the bar and is a higher chance for RAS.
· Wardlow fled upon seeing 2 police officers patrolling an area known for heavy narcotics trafficking. 
· Officers are NOT required to ignore the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation.
· Nervous, evasive behavior is a pertinent factor in determining reasonable suspicion.  
· Steven’s Concurrence: sometimes, unprovoked flight is justified. 
· Dozier v. U.S.: We conclude that appellant had been seized within the meaning of the 4th Amendment by the time he complied with the officers’ request to put his hands against a wall so that the officers could pat him down. As the officers did not have reasonable, articulable suspicion to seize appellant, the pat-down was conducted in violation of the 4th Amendment. Because the drugs and other evidence used to convict appellant were fruits of that violation, the motion to suppress should have been granted. 
· When a “visibly armed police officer in full uniform and tactical vest emerges without warning from a police cruiser to interrupt a person going about his private business,” the encounter is not “between equals.”
· Where “questioning is at least implicitly accusatory (if not explicitly so), a reasonable person’s reaction is not only to show respect for the officer’s authority, but also to feel vulnerable and apprehensive.”
· “In such an atmosphere … a reasonable person who can tell from the inquiries that the officer suspects him of something, and who cannot know whether the officer thinks there is sufficient reason to detain him, may well doubt that the officer would allow him to avoid or terminate the encounter and just walk away.” 
· He turned to face the officers who were upon him, removed an item from his sock, and threw it over the fence. The officers recovered a plastic bag from the opposite side of the fence. It contained smaller plastic bags with a white rock-like substance that was tested and proved to be cocaine. 
· “The message that a suspect is not free to leave or terminate [an encounter] can be conveyed, not necessarily intentionally, in ways less obvious than actual physical force or [an] explicit command.”
_____________________________________________________________
Date: 3/16/2022
Class: 15
Topic: Police Interrogations, Confessions & Due Process: The Right to Remain Silent
Assigned Reading(s): CB p.17—18, 573—76, 583—90
Cases: Brown v. Mississippi; Colorado v. Connelly
Part II: Statements
(1) Privilege Against Self-Incrimination AND the (2) Right to Refuse to Testify
Importance of Statements: the police ALWAYS want to get a statement, even IF it is NOT an outright confession. 
· AND even IF the taking of that statement violates Miranda.
· This is because the statement still can be used to impeach that person. 
· This limits the defendant from taking the stand—the defendant has to be careful to testify consistently in order NOT to be impeached by their previous statement. 
Overview of Challenges Regarding Statements: 
· 4th Amendment Violation: this eliminates the statement from the government’s case-in-chief, but can still come in for impeachment purposes of the defendant. 
· Due Process Violation: this eliminates the statement for ALL purposes.
· Here, the statement(s) was NOT voluntary under the 14th Amendment.
· Likely, there was coercion.  
· This is the most powerful tool out of ALL the options.
· Miranda Violation Under the 5th Amendment: this eliminates the statement from the government’s case-in-chief, but can still come in for impeachment purposes of the defendant. 
· 6th Amendment Violation (Right to Counsel)
More than 25% of wrongfully convicted people LATER exonerated by DNA have made a false confession/incriminating statement. 
Cases: 14th Amendment Due Process—Voluntariness of Statements
· Brown v. Mississippi: a confession is NOT voluntary if it is the product of police beating a suspect.
· Basically, the defendants (black) were brutally tortured and coerced into confessing by a Deputy Sheriff and a white mob. 
· When the confessions had been obtained in the exact form and contents as desired by the mob, they left with the parting admonition and warning that, if the defendants changed their story at any time in any respect from that last stated, the perpetrators of the outrage would administer the same or equally effective (brutal) treatment.
· The due process clause requires “that state action, whether through one agency or another, shall be consistent with the fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.”
· Colorado v. Connelly: Absent police conduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law.
· A confession is to be deemed involuntary, regardless of the defendant’s mental condition, ONLY if it is the product of police misconduct.
· Coercive police activity is a necessary predicate to the finding that a confession is NOT “voluntary” within the meaning of the 14th Amendment. 
· Francis Connelly approached Officer Anderson and, without any prompting, stated that he had murdered someone and wanted to talk about it.
· He stated that “voices” had told him to come to Denver and that he had followed the directions of these voices in confessing. 
· “The aim of the requirement of due process is NOT to exclude presumptively false evidence, but to prevent fundamental unfairness in the use of evidence, whether true or false.”
Coercion: can be physical (beating, torture) OR psychological.
· Psychological: 
· Grandmother Speech → extreme lying to the suspect about the grandmother’s health (very messed up). 
· Officers CAN lie to suspects to get them to confess, but just CAN’T go too far. 
· (ex) Police can lie about the status of evidence. 
· “We found your fingerprints” even if it is not true. 
· Look for explicit premises of leniency and/or threats. 
· (ex) If the police use the death penalty as a threat, it is NOT an issue if the death penalty is an actual option. 
· But it would be an issue if it was NOT an option. 
· The police CANNOT threaten a suspect with a sentence that goes beyond what the law allows. 
· (ex of unacceptable threat) “If you don’t confess, you are going to prison where you will be brutally raped everyday.” 
· (ex of unacceptable threat) “If you don’t confess, I will come after (prosecute) your entire family.”
Prosecution has to prove by a preponderance of the evidence that there was NOT coercion
. 
_____________________________________________________________
Date: 3/21/2022
Class: 16
Topic: Police Interrogation & the Self-Incrimination Clause
Assigned Reading(s): CB p.17—18, 590—603
Cases: Miranda v. Arizona
Miranda Warnings: a balance between the police’s interest in obtaining a statement from a suspect that could be exculpatory or inculpatory AND individual liberty interests. 
1. The right to remain silent; 
2. IF you do want to talk, it can and will be used against you;
3. The right to have an attorney present with you during questioning;
4. The right to an attorney without having to pay.
· This is for a trial and the proceedings leading up to it.
A waiver of Miranda rights in the context of the 5th Amendment requires knowledge of those rights BEFORE suspects can waive those rights. 
· Suspects MUST be warned of those rights and then waive. 
Location: police make sure to isolate a suspect where they feel some level of discomfort. 
Custody: there is inherent compulsion that exists when a suspect is in custody and being interrogated. 
What’s Missing in Miranda Warnings?: suspects are NEVER told that if they don’t talk, no one will hold it against them. 
· At trial, a suspect’s silence cannot be used against them. 
· During pre-trial, a suspect is likely getting charged regardless of what the suspect says. 
· Oftentimes, speaking puts suspects in a worse position than if they had just remained silent. 
80% of people questioned by the police waive their rights and talk.
Miranda warnings are NOT needed for a valid arrest.
Miranda also does NOT give you an actual right to an attorney.
· It merely says that some help can be on the way

. 
The major concern is inherent compulsion in a police-dominated environment. 
· Miranda warnings alert a suspect that they have certain rights/power/help available to them. 
· The attorney is supposed to eliminate compulsion. 
Warnings are Required: where there is
1. Custody 
2. Interrogation 
Cases: 
· Miranda v. Arizona: The prosecution may NOT use statements, whether exculpatory or inculpatory, stemming from the custodial interrogation of the defendant UNLESS it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.
· In none of these cases did the officers undertake to afford appropriate safeguards at the outset of the interrogation to ensure that the statements were truly the product of free choice. 
· Custodial Interrogation: questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way. 
· The mere fact that a suspect may have answered some questions or volunteered some statements on their own does NOT deprive them of the right to refrain from answering any further inquiries until they have consulted with an attorney and thereafter consented to be questioned.
· These warnings should NOT be looked at according to the TOC of the suspect (age, education level, etc.).
· INSTEAD, this is a clear-cut mandatory requirement—we aren’t going to speculate about the suspect’s state of mind.
Once warnings have been given, the subsequent procedure is clear: if the individual indicates in ANY manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.
_____________________________________________________________
Date: 3/23/2022
Class: 17
Topic: Miranda & Custodial Interrogation
Assigned Reading(s): CB p.609—32, 253—58
Cases: Oregon v. Mathiason; J.D.B. v. North Carolina; Berkemer v. McCarty; Rhode Island v. Innis; Illinois v. Perkins
Pre-Recorded Lecture: The Reid Technique
The Reid Technique: the officer has been told to determine (presume) that the suspect is guilty and is lying. 
· The current interrogation practices of “Reid-trained” officers increase the risk of false confessions, involuntary confessions, and invalid Miranda waivers. 
Characteristics include:
· Physical Isolation: get the suspect alone so that they feel more pressure from that isolation to speak;
· Guilt Presumptive: confront the suspect with the belief that they are guilty;
· (ex) Officer will interrupt a suspect who claims they are innocent.
· Confirmation Bias.
Minimization: providing the suspect with a moral justification and face-saving excuses for having committed the crime.
· (ex) “I understand why you did what you did—you were in a tough spot.” 
Maximization: designed to convey the interrogator’s belief that the suspect is guilty and that ALL denials will fail.
· Aimed to create a feeling of hopelessness/helplessness that eventually leads to a confession. 
· Presentation of false evidence can be used here (even with children). 
The Police Ruse: “the other guy said YOU did it”; “we have you on video committing the robbery.” 
Cases: 
· Frazier v. Cupp: police feel that they have permission to be dishonest with suspects. 
· The police falsely told the defendant that his companion had confessed and implicated him. 
· Though relevant, the officer’s lie did NOT render the defendant's confession involuntary. 
Live Lecture
The prosecution has to establish by a preponderance of the evidence that the suspect’s/defendant’s confession/evidence was voluntary and that there was an absence of coercion. 
· The defense has to raise the issue though.
Waiver: MUST be (1) knowing and (2) voluntary. 
· The government does NOT have a heavy burden because they just have to show that the suspect was read or read their Miranda rights. 
· If a suspect waives their Miranda rights, they can always change their mind and inform the officers of their intention to do so. 
If a suspect asserts their 
· Right to remain silent → questions MUST immediately stop;
· Right to an attorney → questions MUST cease immediately.
Custody: when a reasonable person in the defendant's position (not specifically the Defendant himself (subjectively)) would have thought that they had been deprived of their freedom in some significant way.
· If you are told you are under arrest → this always constitutes “custody.” 
· The restriction on freedom for custody is consistent with the restriction associated with arrest. 
· Custody does NOT always have to involve an arrest. 
· Lesser types of seizures (non-arrests like Terry Stops or traffic stops) may not be custody at times. 
· Very fact-specific inquiry.
· Custody under Miranda > seizure under Mendenhall
· A child’s age is a part of the custody analysis. 
· DO NOT analyze the age of a person if the person is NOT a child. 
Cases: 
· Dickerson: Miranda is the (Constitutional) law and is required—Congress CANNOT enact a statute to overrule.
Cases: custody
· Orozco: a suspect does NOT have to be at the police station in order to be considered “in custody.” 
· Here, the police busted into the defendant's house at 4:00 am.
· This will lead a reasonable person to feel as if they cannot leave and are in custody. 
· Berkemer v. McCarty: a traffic stop does NOT exert upon a detained person pressures that sufficiently impair his free exercise of his privilege against self-incrimination to require that he be warned of his const. (Miranda) rights. This seemed more like a Terry Stop. 
· Officer Williams pulled over the respondent because the respondent was weaving in and out of lanes.
· The Respondent was NOT told he would be taken into custody. 
· McCarty said he had drank two beers and had smoked several joints of marijuana a short time before. 
· Was NOT read Miranda rights beforehand. 
· At the jail, Williams resumed questioning M in order to obtain information for inclusion in the State Highway Patrol Alcohol Influence Report. 
· At no point in this sequence was M told his Miranda rights. 
· This DOES constitute custody (at the police station) so this evidence will be excluded. 
· A person subjected to custodial interrogation is entitled to the benefit of the procedural safeguards enunciated in Miranda, regardless of the nature or severity of the offense of which he is suspected or for which he was arrested.
· Significant in DUI cases—they never have to read you the rights when you pull someone over. 
· Oregon v. Mathiason: M was NOT in custody or otherwise deprived of his freedom of action in any significant way → Miranda rights did NOT need to be read. This was more like an invitation to come down to the station.
· About 25 days after the burglary, the officer left M his card at his apartment with a note asking him to call. 
· When M called, the officer wanted to meet. 
· M didn’t have a preference for where, so the officer suggested the state patrol office. 
· M voluntarily went down to the station; was NOT forced to. 
· Yarborough v. Alvarado: Alvarado was NOT in custody because his parents, not the police, forced him to go → therefore, didn’t need Miranda rights read.
· The police contacted a 17-year old’s parents and told them to bring him down to the station. 
· Alvarado probably didn’t feel so free to leave; or deny going to the police station BECAUSE his parents were forcing him.
· Alvarado was able to leave afterwards. 
· J.D.B. v. North Carolina: In some circumstances, a child’s age “would have affected how a reasonable person (of that age) in the suspect’s position would perceive his or her freedom to leave.” 
· JDB (13 years-old) was pulled out of his 7th grade classroom by a uniformed police officer, escorted to a closed-door conference room, and questioned by the police for at least half an hour. 
· Prior to commencement of questioning, JDB was given neither Miranda warnings nor the opportunity to speak to his grandmother. Nor was he informed that he was free to leave the room.
· As long as the child’s age was known to the officer at the time of police questioning, or would have been objectively apparent to a reasonable officer, its inclusion in the custody analysis is consistent with the objective nature of that test.
Probation—Relation to Miranda: Miranda warnings are NOT required because the defendant is NOT in custody for probation. 
· Under California: Miranda does apply here! The suspect is deemed to be in custody so Miranda rights need to be administered. 
Interrogation: words or actions that police should know are reasonably likely to elicit an incriminating response from the suspect.
· This is an objective test. 
· Basically, incriminating questions. 
Cases: interrogation
· Rhode Island v. Innis: Interrogation under Miranda refers NOT ONLY to express questioning, but also ANY words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect.
· While en route to the police station, Patrolman Gleckman initiated a conversation with Patrolman McKenna concerning the missing shotgun.
· “God forbid (one of the handicapped children) finds the weapon with shells and might hurt themselves.”
· Innis then interrupted the conversation, stating that the officers should turn the car around so he could show them where the gun was located.
· This was nothing more than mere dialogue between the 2 officers to which NO response from Innis was invited. 
· Illinois v. Perkins: Miranda warnings are NOT required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement.
· The police decided to place an undercover agent (Parisi) in the cellblock with Charlton and Perkins.
· During conversation surrounding the plan to break out, Perkins said that he had murdered someone (when asked by Parisi) and proceeded to describe at length the events of the Stephenson murder. 
· Parisi did NOT read Perkins his Miranda rights beforehand. 
· The essential ingredients of a “police-dominated atmosphere” and compulsion are NOT present when an incarcerated person speaks freely to someone whom he believes to be a fellow inmate. 
· Ploys to mislead a suspect or lull him into a false sense of security that do NOT rise to the level of compulsion or coercion to speak are NOT within Miranda’s concerns.
_____________________________________________________________
Date: 3/28/2022
Class: 18
Topic: Waiver of 5th Amendment Rights; Invocation of Miranda
Assigned Reading(s): CB p.655—65, 670—90
Cases: North Carolina v. Butler; Berghuis v. Thompkins; Michigan v. Mosley; Edwards v. Arizona; Minnick v. Mississippi; Maryland v. Shatzer; Davis v. U.S.
The 5th Amendment applies to statements that are (1) testimonial, (2) incriminating, and (3) compelled. 
Waiver: must be (1) voluntary, (2) knowing, and (3) intelligent. 
· Knowing: the Miranda warnings need to be read completely to the suspect;
· Voluntary: 14th Amendment → were you coerced? 
· Police coercion has so overborne the will of the defendant that any statements are involuntarily given.
· Intelligent: pretty much encompassed within “knowing”
IF we establish that there IS a waiver, the issue becomes at what point does it become a violation (and go too far)? 
Factors of a Voluntary Waiver:
· Age and experience;
· Experience with the criminal justice system and law enforcement.
· Number of clarity of warnings;
· Have the warnings been read more than once? 
· When a new officer comes in to interrogate you, do they read you your rights?
· The duration of custody pre-waiver;
· Were you held overnight?
· The techniques of questioning and obtaining the waiver;
· The intelligence of the defendant;
· Was there food, water, or sleep deprivation? 
Cases: 
· North Carolina v. Butler: The waiver question is not one of form, but rather whether the defendant in fact knowingly or voluntarily waived the rights delineated in Miranda. An implied waiver is fine (doesn't need to be express). View this from a totality of the circumstances approach. 
· Butler robbed a gas station and shot an attendant as he was attempting to escape.
· Butler said he understood the form (and would talk) but refused to sign anything. 
· Butler then made inculpatory statements. 
· Agent Martinez testified that Defendant said nothing when advised of his rights to the assistance of a lawyer.
· Fare v. Michael C.: a suspect has to ask for a lawyer in order to stop the interrogation/show that there was a violation of a waiver—can’t be a probation officer, parent, etc. 
· A juvenile was questioned for murder and badly incriminated himself while trying to exonerate himself. 
· He indicated that he wanted help and asked for his probation officer.
· Morane v. Burbine & Spring Co.: events occurring outside the purview of the suspect do NOT need to be conveyed to the suspect to inform their waiver. 
· The police failed to inform the suspect of his public defender's efforts to contact him. 
· A suspect has no right to know their attorney is waiting outside the room to talk with them. 
· Police don’t have to tell a suspect that evidence against him is weak, for instance.  
· Might impact the wisdom of the waiver, but NOT the knowing & voluntary nature of the waiver. 
Factors to Determine Whether a Suspect's Right to Remain Silent was Scrupulously Honored:
· Did the original interrogation cease immediately?
· What was the passage of time?
· Were there new warnings and waiver?
· Was there questioning about a different crime? 
· Was there questioning by different officers?
· Was there questioning at different locations?
Cases: 
· Michigan v. Mosley: The admissibility of statements obtained after the person in custody has decided to remain silent depends under Miranda on whether his “right to cut off questioning” was “scrupulously honored”.
· When M said he didn’t want to answer any questions about the robberies, C promptly ceased the interrogation. 
· Before questioning M about a murder, Hill advised M of his Miranda rights, read the notification form silently (M did) and aloud, and Hill then read and explained the warnings to him and had him sign the form. 
· M at first denied any involvement, but ended up making a statement that implicated him in the murder (after Hill told M that another perp. identified M as the shooter).
· Here, the police immediately ceased the interrogation, resumed questioning only after the passage of a significant period of time and the provision of a fresh set of warnings, and restricted the second interrogation to a crime that had NOT been a subject of the earlier interrogation.
Cases: 
· Berghuis v. Thompkins: Suspect MUST invoke their right unambiguously→ Had T made an unequivocal statement that he wanted to remain silent or wanted an attorney, he would have invoked his right to cut off questioning. Mere silence is too ambiguous to assert the right to remain silent.
· T was largely silent during the 3 hour interrogation. 
· H: “Do you pray to God for forgiveness for shooting that boy down?”
· T: “Yes”
· Where the prosecution shows that a Miranda warning was given and that it was understood by the accused, an accused’s uncoerced statement establishes an implied waiver of the right to remain silent.
· T read aloud the 5th warning:”you have the right to decide at any time before or during questioning to use your right to remain silent and your right to talk with a lawyer while you are being questioned.” 
· Edwards v. Arizona: once a defendant invokes their right to counsel, no interrogation can occur UNLESS the accused himself initiates further communication, exchanges, or conversations with the police.
· He was arrested and informed of his Miranda rights. 
· Edwards stated that he wanted an attorney before making any deal.
· The next morning, 2 detectives came to see Edwards. Edwards said he didn’t want to talk with anyone, but the guard told him he had to. 
· Edwards was again informed of his Miranda rights, but ended up implicating himself in the crime. 
· There is a presumption of involuntariness for any subsequent waiver.

· ANY waiver after the defendant invokes their right to counsel is invalid UNLESS the defendant initiates the conversation. 
· The right to silence is NOT crime specific. 
· Maryland v. Shatzer: Releasing a suspect back into the general prison population constitutes a break in Miranda custody that ends the presumption of involuntariness established in Edwards. 14 days provides plenty of time for the suspect to get reacclimated to his normal life, to consult with family and friends and counsel, and to shake off any residual coercive effects of his prior custody. 
· Limits the Edwards protection of Miranda. 
· About 2½ years later, new information arose and [this time] Hoover went to interview Shatzer.
· Hoover read S his Miranda rights and obtained a written waiver on a standard department form. 
· Before the interview ended, S agreed to H’s request that he submit to a polygraph examination. 
· At NO point during the investigation did S request to speak with an attorney or refer to his prior refusal to answer questions without one.
· S ended up failing the polygraph and incriminating himself. 
· Interrogated suspects who have previously been convicted of a crime live in prison. 
· When they are released back into the general prison population, they return to their accustomed surroundings and daily routine.
· Davis v. U.S.: After a knowing and voluntary waiver of Miranda rights, law enforcement officers may continue questioning until and unless the suspect clearly requests an attorney. A suspect’s request for counsel must be clear enough to alert a reasonable police officer under the circumstances that the suspect is requesting an attorney.
· About an hour and a half in, Davis said, “Maybe I should talk to a lawyer.”
· The agents made sure to try and clarify what Davis meant.
· Later on, when Davis said, “I think I want a lawyer before I say anything else,” the interview ended. 
· Minnick v. Mississippi: Once a defendant invokes right to counsel, the police may NOT reinitiate questioning UNLESS counsel is present, even if D consulted with counsel before the interrogation presumes.
· According to M, he originally refused to go to the interviews, but was told he would have to go down “or else.”
· M then stated, “Come back Monday when I have a lawyer,” and stated that he would make a more complete statement then with his lawyer present.
· M then met with an appointed attorney 2–3 times. 
· Afterwards, Deputy Sheriff Denham came to question M and M talked to police without an attorney. 
· In context, the requirement that counsel be made available to the accused refers to more than an opportunity to consult with an attorney outside the interrogation room. 
_____________________________________________________________
Date: 3/30/2022
Class: 19
Topic: Police Interrogations & the 6th Amendment
Assigned Reading(s): CB p.701—16, 725—29
Cases: Massiah v. U.S.; Brewer v. Williams; Texas v. Cobb; U.S. v. Henry
Statements & the 6th Amendment
6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to have the Assistance of Counsel for their defense.”
Attachment of 6th Amendment Right to Counsel: an accused defendant’s right to counsel attaches automatically to a criminal prosecution with the initiation of adversarial judicial proceedings. 
· For our purposes, this would be an arraignment. 
· Arraignment: “Here's what the charges are . . .”
Critical Stage: AFTER an accused defendant’s 6th Amendment right to counsel attaches, the court THEN makes a separate inquiry to see if the proceeding is a critical stage. 
· If the proceeding IS a critical stage → counsel is required. 
· (ex) bond hearings, motions to suppress, trials, etc. 
· ANY government initiated interrogation that you are charged with in court is a criminal (should this be critical?) stage
. 
· If the defendant has already had their first presentment in criminal court → likely a critical stage. 
Therefore, a 6th Amendment violation is 
· Interrogation WITHOUT counsel,
· At a critical stage,
· AFTER the attachment of the right to counsel. 
The 6th Amendment is more robustly protected than the 5th Amendment. 
Roadmap: 
1. Have judicial proceedings been initiated? 
2. Did the police deliberately elicit a statement from the defendant in the absence of their counsel? 
· Look at the subjective intent of the officer—are they trying to get incriminating information?
· Different from the functional equivalent standard in Miranda. 
Cases: 
· Massiah v. U.S.: the police CANNOT deliberately elicit a statement from a defendant in the absence of his counsel after he has been indicted. M was denied the basic protections of the 6th Amendment when there was used against him at his trial evidence of his own incriminating words, which federal agents had deliberately elicited from him after he had been indicted and in the absence of his counsel.
· Serves as a background to Brewer v. Williams.
· M was arrested, promptly arraigned, and subsequently indicted for possession of narcotics aboard a U.S. vessel. 
· Colson permitted an agent named Murphy to install a radio transmitter under the front seat of his vehicle to serve as a listening device.
· M ended up making several incriminating statements during the course of a conversation with Colson in his car. 
· Brewer v. Williams: the right to counsel under the 6th Amendment can only be waived by intentional relinquishment. Here, W didn’t waive his right to assistance of counsel.
· It was agreed between McKnight and the Des Moines police officials that Detective Leaming and a fellow officer would drive to Davenport to pick up Williams, that they would bring him directly back to Des Moines, and that they would NOT question him during the trip.
· W was arraigned in Davenport on the outstanding arrest warrant, and consulted with another lawyer (Kelly) who AGAIN advised him not to speak until he met with McKnight. 

· At this point, Kelly made clear again to Detective Leaming that there was to be NO interrogation of Williams during the auto journey back to Des Moines.
· Kelly was denied permission to ride in the police car back with them.
Blockburger Test: a crime is only the same offense where the elements of one offense are necessarily included in the other.
· (ex) assault + assault with intent to kill
· Also applies to the same offense but at different times
?
Cases: 
· Texas v. Cobb: The 6th Amendment right to counsel is personal to the defendant and specific to the offense. Therefore, the statement Cobb made about murder gets to come in. 
· If burglary and murder (the two different crimes) are the same offense → the statement will be excluded. BUT, if the statement is for a different offense → the statement will be admitted.
· It cannot be invoked once for ALL future prosecutions, for it does NOT attach until a prosecution is commenced, that is, at or after the initiation of adversary judicial proceedings (formal charge, preliminary hearings, indictments, information, or arraignment). 
· Blockburger Test: where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does NOT.
Remedy [for a 6th Amendment Right to Counsel Violation]: statements taken in violation of the defendant’s 6th Amendment right to counsel are excluded from the prosecution’s case-in-chief ONLY—these same statements are available to the prosecution to impeach the defendant. 
· This is the same remedy as a 5th Amendment violation.
Cases: 
· Montejo
: police can reinitiate interrogation of a defendant who is represented by counsel WITHOUT violating the defendant’s 6th Amendment rights AS LONG AS there is a valid Miranda waiver. 
· All the police have to do is tell the defendant their Miranda rights before each reinitiation. 
· Remember, the defendant has to waive their rights knowingly, intelligently, and voluntarily. 
Jailhouse Informants:
Cases: 
· U.S. v. Henry: Did a government agent deliberately elicit incriminating statements from Henry within the meaning of Massiah? → don’t allow this statement in.
· FBI told Nichols to be alert to any statements made by the federal prisoners, but NOT to initiate any conversation with or question Henry regarding the bank robbery. 
· Nichols was later paid for the information he snitched to the FBI with. 
· This incentive is important here. 
· Henry was in custody and under indictment at the time he was engaged in conversation by Nichols. 
· Confinement may bring into play subtle influences that will make a person susceptible to the ploys of undercover government agents
· N was NOT a passive listener. 
· He had some conversations with Henry while he was in jail and H’s incriminatory statements were “the product of this conversation.”
· Kuhlmann v. Wilson: The defendant must demonstrate that the police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks → let the statement in. 
· Look to see if there’s deliberate elicitation. 
· Respondent was placed in a cell with a police informant, Benny Lee. 
· Detective Cullen advised Lee not to ask the Respondent any questions, but simply to “keep his ears open” for the names of the other perpetrators. 
· Respondent’s brother visited and told him that the family was upset because they believed Respondent had murdered the dispatcher. 
· Wilson then confessed to Lee the whole thing.
_____________________________________________________________
Date: 4/4/2022
Class: 20
Topic: Exclusionary Rule & the 5th & 6th Amendments
Assigned Reading(s): CB p.639—55, 690—700
Cases: Oregon v. Elstad; Missouri v. Seibert; U.S. v. Patane; Harris v. New York; New York v. Quarles
5th Amendment Violations—Exclusionary Rule
Cases: 
· Harris v. New York: a statement made through a 5th Amendment violation cannot be used in the prosecution’s case-in-chief, but CAN be used for impeachment purposes. Here, Harris’ testimony on his own behalf contrasted sharply with what he told the police shortly after his arrest.
· The Court thinks this is a big enough deterrent. 
· He admitted making a sale of contents of a glassine bag to the officer on January 6, but claimed it was baking powder and part of a scheme to defraud the purchaser.
· The transcript of the interrogation used in the impeachment, but NOT given to the jury, shows that no warning of a right to appointed counsel was given before questions were put to the petitioner when he was taken into custody. 
· Oregon v. Elstad: Though Miranda requires that the unwarned admission must be suppressed, the admissibility of any subsequent statement should turn in these circumstances solely on whether it is knowingly and voluntarily made. A subsequent admission of Miranda warnings to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the conditions that precluded admission of the earlier statement. 
· Police arrived at his house with a warrant. 
· Officer Burke was alone with Elstad and insinuated that E was involved in the robbery, at which point E said “yes, I was there.”
· Officers took E to the Sheriff’s headquarters and advised him of his Miranda rights. 
· E said he understood, and waived the rights.
POST-Elstad, when a Miranda violation leads to 
· A subsequent statement → Seibert governs
· A subsequent discovery of tangible evidence → Patane governs
Cases: 
· Missouri v. Seibert: When Miranda warnings are inserted in the midst of coordinated and continuing interrogation, they are likely to mislead and “deprive a defendant of knowledge essential to his ability to understand the nature of his rights and the consequences of abandoning them.” 
· Officer Clinton had express instructions to question Seibert without giving her any Miranda warnings. 
· After Seibert finally admitted she knew Donald was meant to die in the fire, she was given a 20-minute coffee and cig break.
· Hanrahan THEN turned on a tape recorder and administered her her Miranda rights, and obtained a signed waiver of rights from her. 
· Question first, then give warnings, and then repeat the question “until I get the answer she’s already provided once.” 
· Ask, “Can the warnings advise the suspect that there is a real choice about giving a statement?”
· Could the warnings reasonably convey that the suspect can choose to stop talking even if he had talked earlier? 
· S was NOT warned that what she said before the Miranda warnings were given were inadmissible on their own.
· U.S. v. Patane: The Miranda rule protects against violations of the Self-Incrimination Clause, which, in turn, is NOT implicated by the introduction at trial of physical evidence resulting from voluntary statements.  
· When he was arrested, the officers tried to read him his Miranda rights, but he cut them off after “the right to remain silent” by saying he knew his rights. 
· Neither officer attempted to complete the warning. 
· The statement is inadmissible though. 
· Patane eventually admitted he owned the pistol and gave Benner permission to retrieve it.
Exceptions for when a Statement comes in DESPITE Miranda Violations:
· Impeachment: the statement taken in violation of Miranda can still be used to impeach the defendant if he takes the stand. 
· Public safety;
· Ask, “Did the police officer ask questions reasonably prompted by concern for public safety?” 
· Use an objective (reasonable officer) point of view, not subjective.
· If the statements were made at the time of booking the suspect in response to routine questions by the police. 
· Suspect waives their rights under Miranda.
Cases: 
· New York v. Quarles: Statements obtained by police from suspects during emergency situations could be used against a criminal defendant even if Miranda warnings were NOT properly administered.
· The need for answers to questions in a situation posing a threat to public safety outweighs the need for the prophylactic rule protecting the 5th Amendment’s privilege against self-incrimination.
· Kraft frisked Quarles, and discovered that he was wearing a shoulder holster which was then empty. 
· After handcuffing him, Kraft asked him where the gun was. 
· K retrieved the gun and read Q his Miranda rights. 
· Here, the police are specifically asking for the gun, NOT whether the defendant was guilty or involved in the crime alleged. 
_____________________________________________________________
Date: 4/6/2022
Class: 21
Topic: IDs
Assigned Reading(s): 
Cases: 
Identification
Out-of-court statements of identification ARE admissible. 
Problems of Eyewitness Identification(s): 
· There may be a faulty perception of the event;
· Factors such as (1) stress, (2) lighting, (3) obstructions, (4) weapon focus, (5) distractions, (6) “seeing what one expects to see”, (7) time distortion, etc. 
· Cross-racial misidentifications;
· The more isolated a person is, the harder it becomes for them to identify different features of someone who comes from a different background. 
· Memory problems over time;
· Once a person selects someone, that image is in the memory of the event;
· Memory declines within an hour.
· Problems with procedures;
· (ex) suggestions (consciously and unconsciously); no test subjects; desire to please the police; constitutional challenges; etc. 
Types of Eyewitness Identification(s): 
· Show Up: after someone has been stopped or arrested, the suspect is shown to the victims/witnesses in the field;
· Line Up;
· Line-ups are best done one at a time. 
· Photo Arrays.
_____________________________________________________________
Date: 4/11/2022
Class: 22
Topic: ID & 6th Amendment
Assigned Reading(s): CB p.755—76
Cases: U.S. v. Wade; Kirby v. Illinois; U.S. v. Ash
The 6th Amendment is offense-specific. 
· If it is unclear whether we are dealing with the SAME offense, perform the Blockburger test. 
Roadmap:
1. Has formal adversarial proceedings begun? 
2. What is the offense and is it the same offense? 
3. Are we at a critical stage? 
Timing—When does the Defendant have a right to counsel at an identification procedure?: AFTER the 6th Amendment attaches at a line-up AND show-up.
· NO right when there is a photo array. 
Challenges to ID Testimony:
· Out-of-Court Procedure: 
· 4th Amendment → Fruit of the Poisonous Tree of a 4th Violation
· 6th Amendment → Wade, Ash, Kirby
· 14th Amendment → M v. B, Biggers, Foster, Simmons, Stovall
· In-Court ID: Wade governs regardless of the type of violation out of court. 
Factors to Determine the Exclusion of the In-Court ID: Was the in-court ID the fruit of a tainted ID procedure OR did it have an independent source (which would likely be the event)?
· Did the witness have a prior opportunity to view the suspect at the time of the original act? 
· What were the circumstances of this viewing?
· (ex) Lighting, length of time, etc.
· Was there an identification by a picture of the defendant prior to the line-up? If YES → this would be a problematic ID procedure.
· What is the lapse of time between the alleged observation and the ID procedure? 
· Did the witness fail to identify the defendant on a previous occasion? 
· Was there any identification of another person prior to the line-up? 
· Are there any discrepancies between the pre-identification procedure description and the defendant’s actual appearance?
· If the description is vague → this is problematic. 
The prosecution MUST prove the 2nd identification is independent by clear-and-convincing evidence. 
Cases: 
· U.S. v. Wade: Suppress the out-of-court ID. Remanded to determine whether the in-court IDs had an independent source, or whether, in any event, the introduction of the evidence was harmless error.
· The 6th Amendment was attached because proceedings against Wade had begun.
· 15 days later, an FBI agent, WITHOUT notice to Wade’s lawyer, arranged to have the 2 bank employees observe a lineup made up of Wade and 5-6 other prisoners conducted in a courtroom of the local county courthouse. 
· Both identified Wade. 
· Line ups are CRITICAL STAGE → D has the right to counsel at ALL critical stages once 6th A attached.
· There was a meaningful confrontation at trial. 
· Def attorney required at ID procedure to facilitate confrontation at trial.
· Is there a large risk that a defendant’s counsel’s absence at such stages might derogate from his right to a fair trial?
· YES! → Eyewitness IDs are super flawed!
· It is also a matter of common experience that, once a witness has picked out the accused at the lineup, he is NOT likely to go back on his word later on, so that in practice the issue of identity may (in the absence of other relevant evidence) for all practical purposes be determined there and then, before the trial. 
· The accused’s inability effectively to reconstruct at trial any unfairness that occurred at the lineup may deprive him of his only opportunity meaningfully to attack the credibility of the witness’ courtroom ID.
· The cashier testified that she saw Wade “standing in the hall” within sight of an FBI agent. 
· 5-6 other prisoners later appeared in the hall. 
· Kirby v. Illinois: The right to counsel only applies AFTER the initiation of judicial proceedings. The initiation of judicial criminal proceedings is when the government has committed itself to prosecute, and only then that a defendant finds himself faced with the prosecutorial forces of organized society.
· Here, the identification was before the initiation of judicial criminal proceedings. 
· Immediately upon entering the room in the police station where K and B were seated, Shard identified the 2 men as the robbers. 
· More than 6 weeks later, Kirby and Bean were indicted for the robbery of Shard.
· U.S. v. Ash: the right to counsel ONLY applies at line-ups and show-ups. The 6th Amendment does NOT grant the right to counsel at photographic displays conducted by the government for the purpose of allowing a witness to attempt an identification of the offender. 
· The dangers of mistaken ID are NOT applicable in the context of photo IDs.
· The equality of access to photographs removes any inequality in the adversary process itself and thereby fully satisfies the historical spirit of the 6th Amendment’s counsel guarantee. 
· The attorney can bring up any unfair arguments in court by using the same pictures. 
· Relying on information obtained by an informant, an FBI agent showed 5 black-and-white mug shots of Negro males of generally the same age, height, and weight, one of which was of Ash, to 4 witnesses.
_____________________________________________________________
Date: 4/13/2022
Class: 23
Topic: ID & Due Process; 14th Amendment
Assigned Reading(s): CB p.776—93
Cases: Foster v. California; Simmons v. U.S.; Neil v. Biggers; Manson v. Brathwaite
14th Amendment Due Process
· Fundamentally fair;
· Analyzed using the Totality of the Circumstances test;
· Was the identification so unnecessarily suggestive and conducive to irreparable mistaken identification that the defendant was denied due process of law? 
· Very fact specific.
14th Amendment Challenges to Identification Procedure: the 3 steps are 
1. Suggestivity: is the identification suggestive of guilt and/or dangerousness?  
· (ex) being in the back of the police car; handcuffed; etc.
2. Necessity of the Procedure: did the police have to do the identification procedure as soon as possible? 
· Would the police have lost the ability to do an identification procedure if they didn’t do it at that time?
· Or could the police have done it later in a manner that was NOT (or less) suggestive?
3. Reliability of the Identification: even IF the procedure was unnecessarily suggestive, can the validity be saved because we are confident in its reliability? 
· This has overlapping factors with the “Fruit of the Poisonous Tree” independent source inquiry.
· Was there an opportunity to view the suspect at the time of the crime? 
Cases: 
· Stovall: even though this identification procedure was suggestive, it was necessary to do this at the time. Therefore, this was NOT a 14th Amendment violation. 
· The woman (victim) is the only eye-witness of the assailant and she is in the hospital in critical condition. 
· She does an identification procedure before surgery—at the time, no one knew if she would survive the surgery. 
· This was a very suggestive identification procedure:
· He was the only person brought into the room;
· He was handcuffed; etc. 
· Show-ups are inherently suggestive—it will ALWAYS be suggestive. 
· Foster v. California: The suggestive elements in this ID procedure made it all but inevitable that David would identify Foster whether or not he was in fact “the man.”
· The police repeatedly said to the witness, “This is the man.” 
· Judged by the TOCs, the conduct of identification procedures may be “so unnecessarily suggestive and conducive to irreparable mistaken identification” as to be a denial of due process of law.
· The only U.S. Supreme Court case ever to find a due process violation. 
· 1st Lineup: 3 men total.
· Foster was way taller than the other 2. 
· David then spoke with Foster in an office per David’s request. 
· Still couldn’t positively identify him.
· 2nd Lineup: 5 men. 
· Foster was the only one from the first lineup. 
· David positively ID’d him. 
· Simmons v. U.S.: Pretty hefty burden on the defendant—convictions based on eye-witness identifications at trial following a pretrial identification by photograph will be set aside on the ground ONLY IF the photographic procedure was so impermissibly suggestive so as to give rise to a very substantial likelihood of misidentification. This is a serious felony case—the police are allowed to do a procedure that is suggestive to get it done right now, at that moment. It’s suggestive, but not unnecessarily suggestive. 
· Armed robbery of a federally insured savings and loans association. 
· There are very personal photos of individuals together (the two people that committed the bank robbery). The FBI agents on the day following the robbery obtained from Andrew’s sister a number of snapshots of Andrews and Simmons. 
· Police would have only gotten these really intimate photos if these were actually the guys. 
· The danger that use of the technique may result in convictions based on misidentification may be substantially lessened by a course of cross-examination at trial which exposes to the jury the method’s potential for error. 
· Neil v. Biggers: even though the identification was suggestive, it was reliable based on the facts of the case. 
· The defendant is the only suspect being shown—the procedure was suggestive. 
· The victim was then walked at knifepoint about 2 blocks along a railroad track, taken into a woods, and raped there. 
· She testified that “the moon was shining brightly, full moon.”
· Police, after having the victim participate in different lineup IDs (and her not being able to identify her assailant), conducted a showup with Biggers. 
· Victim said she had NO doubt it was him.
· The victim here had an unusual opportunity to observe and identify her assailant.  
· “I don’t think I could ever forget” [his face]. 
Cases: 
· Manson v. Brathwaite: Even an unnecessarily suggestive ID can be introduced into evidence IF, under TOC, the ID has strong indicia of reliability. If there is not a substantial likelihood of irreparable mis-id, the ID should be admitted & jury (fact finder) can decide the weight to give to the evidence.
· Glover knocked on the apartment door. 
· The area was illuminated by natural light from a window in the third floor hallway. 
· When the man reopened the door with the bags in hand, Glover stood within two feet of the person from whom he had made the purchase and observed his face. 
· Glover then described the seller to 2 officers he was working with. 
· Upon hearing this, Officer D’Onofrio thought this could be Brathwaite. 
· When D’O left a picture of B for G to look at, G identified B as the seller. 
Factors:
1. The opportunity of the witness to view the criminal at the time of the crime, 
· Glover looked directly at the seller;
· There was natural light from outside that entered the hallway through a window.
2. The witness’ degree of attention;
· As a specially trained, assigned, and experienced officer, he could be expected to pay scrupulous attention to detail, for he knew that subsequently he would have to find and arrest his seller.
· He was also black. 
· He also knew that his claimed observations would be subject later to close scrutiny and examination at any trial. 
3. The accuracy of the witness’ prior description of the criminal; 
· B matched the description that G gave.
· G gave the description minutes after the transaction.
4. The level of certainty demonstrated by the witness at the confrontation; and 
· G said, “There is no question whatsoever.”
5. The length of time between the crime and the confrontation. 
· There isn’t the passage of weeks or months between the crime and the viewing of the photograph.
· Memory fades. 
_______________________________________________________________________________________________________________________________________________________________________________________
OH --> Who has the burden?


OH --> If the government complied with the warrant requirement, would it have been a violation of the 4th?


No


OH --> Does this mean leave the bus or tell the bus driver to drive away (ready to go?)?


Just saying no, and just proceeding to the bus.


OH --> I just want to confirm that the "car grab area" applies to basically everything except the trunk?


Passenger Compartment.


OH --> What would this look like? Would this just be a suspect who is asked to step outside the vehicle?


OH --> What about if they have evidence to believe evidence of the crime of arrest is in the car?


OH --> In Acevedo, there doesn't even need to be a pretextual reason, right?


yes


OH --> Could you potentially elaborate on this?


OH --> Probably should be that there was NOT coercion, right?


OH --> At what point do they need to let you speak to your attorney?


Not until formal adversarial proceedings.


OH --> What could examples of this be?


OH


OH --> How do we reconcile this with previous cases after police reinitiating?





