Table of Contents

34th Amendment


3What Is a Search?


10What Is a Seizure?


11Seizure of People


12Seizure of Property


13Warrant & Probable Cause Requirements


13Probable Cause


14Warrant Execution


15Exceptions to the Warrant Requirement


15Exigency


17Plain View Doctrine


17Automobile Exception


19SILA (Search Incident to a Lawful Arrest)


21Protective Sweep Doctrine


22Inventory Search


23Consent


26Stop & Frisk


305th and 6th Amendments


30Police Interrogations & Voluntariness


31Police Interrogations & Miranda


33Waiver of Miranda Rights


34Invoking the Right to Remain Silent


34Invoking the Right to Counsel


36Police Interrogations & 6th Amendment




4th Amendment: prohibits unreasonable searches and seizures
5th Amendment: privilege against self-incrimination/Miranda

· Prohibits “unreliable” identifications—identifications that are unnecessarily suggestive

· Ex: instead of showing 6-pack, showing just 1 picture

6th Amendment: right to counsel during critical pre-trial stages

· Right to counsel kicks in after initiation of judicial proceedings (IJP)

· Typically, eyewitness identifications take place before IJP though

· No right to counsel at early investigative lineups or show-ups

· Right to counsel only when defendant is present

14thAmendment: due process incorporates 4th, 5th, and 6th amendments to apply to the states

Overview of Criminal Justice System

1. Investigation of the crime
a. Can occur anytime: before, after crime, even during trial

b. Eyewitness identification
i. Photo array (6-pack): more commonly used nowadays. Group of photos that police put together and ask witness to identify (easier to find photos of people than to get people together in person)
ii. Line up: get 5-6 people that resemble the suspect’s description. Witness points out who they think is the criminal
iii. Show up: least preferred/reliable. Most readily susceptible to challenge in court. Occurs when police bring 1 person to victim/witness and ask if that is the right person. Usually only used in specific situations (ex: find the person who robbed you down a block away)
2. Arrest: act of taking person into custody for purpose of charging them with crime
a. Arrest is a form of seizure, so must comport with 4A
3. Booking: administrative recording of arrest

a. Fingerprinting; mugshot taken; inventory belonging; DNA may be taken

b. Sent to jail (pre-trial detention)

4. Decision to Charge: prosecution decides whether to charge
a. If so, prosecutor files a complaint

5. Initial appearance before the court

a. This is the IJP

b. Called different things: arraignment, initial appearance, presentment, etc.

6. Preliminary Hearing or Grand Jury

a. Preliminary Hearing ( Information

i. Determines if prima facie case to bind suspect to trial
ii. Formal rules of evidence don’t apply, no hearsay rules

1. Can just call on the arresting PO to testify
iii. If court finds prima facie case, information is filed and binds D to trial court

b. Grand Jury ( Indictment

i. Group of people who serve a term. For the purposes of seeking indictment of specific person or for investigation purposes. Can question witnesses
ii. Unlike preliminary hearing, neither D nor their attorney is present at GJ

1. D may not know GJ against them

iii. Some states may require GJ for certain crimes
7. Arraignment: D brought before trial judge for the first time
a. Asked to make a plea and assigned trial date

8. Pre-trial Motions before trial judge
a. Motion to suppress filed here

b. Exclusionary rule: judicially created remedy to prohibit the use of illegally obtained evidence in a criminal trial
9. Trial

a. Right to counsel only required if prison sentence actually results (cannot be sentenced to prison without an attorney representing you unless you have waived your right to attorney)
b. Right to jury trial only for serious offenses (possible sentence 6mo+ prison)

i. Generally 12 jury members (not constitutional requirement)

ii. Unanimous juries required for criminal cases
10. Incarceration

4th Amendment
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
4A only applies to searches and seizures
· If no S/S ( no 4A issue

Warrant issued by magistrate (judge appointed in federal district court)
· Created by PO who first prepares an affidavit setting forth justification for S/S (sworn statements). Justification must create probable cause
· Warrant authorizes police to search a particular place and seize particular items listed in the warrant
4TH AMENDMENT TEST: (1) Was there a search or a seizure? (2) If so, was it reasonable (i.e., was there a warrant + probable cause, or warrant exception)?

What Is a Search?
1. Katz Test: a search occurs when the police infringe on a person’s subjective expectation of privacy that society regards as objectively reasonable
a. Two-prong test:
i. (1) Did D exhibit a subjective expectation of privacy?
ii. (2) Is D’s expectation of privacy one society regards as reasonable? Objective expectation of privacy
b. SEP Prong:

i. Did person take steps or seek to preserve something as private or, conversely, did the person knowingly expose it to the public?

1. A person does not have a SEP in things they knowingly expose to the public

ii. This prong is rarely determinative (2nd prong gets more analysis)

c. OEP Prong:

i. Public exposure doctrine: a person can’t have an OEP in information they knowingly expose to the public
1. Ex: license plate #, clothes you’re wearing, PO standing on sidewalk & looking through open window, garbage left on curb
2. Applies to both SEP and OEP

3. True even if only theoretically possible for public to observe

4. True even if exposure to public is not voluntary

5. Possible counter-arguments:

a. Exposure is qualitatively different from the type of exposure to PO (ex: homeless go through garbage in a different way than police do)
i. Dawn v. US: police go onto bus and squeeze luggage in overhead compartment to look for drugs. Gov argued that by putting the luggage up there, the public would be able to touch it. Court said no, the touch is qualitatively different; people would push the luggage, but wouldn’t feel through like the cops did

b. Even though exposure is theoretically possible, it is so rare that the person should still have OEP [quantitative] (ex: even though homeless going through garbage is a possibility, it has never actually happened)
c. Income disparity: poor people may tend to expose more
d. Lack of choice: law might require you to do something. Does compelling something = no OEP? (ex: law requiring everyone to wear their DNA profile; no OEP in DNA?)
e. Long term government surveillance with technology: alters relationship between citizen and PO & leads to unacceptable pervasive surveillance
f. Mosaic Theory: OEP in aggregated exposed information that reveals a mosaic of a person’s life; most successful argument against PED

i. 3 Applicable Situations: (1) when accumulation of data undermines values of 4A; (2) technology—digital world that allows for retrospective accumulation without accountability; (3) personal nature of data (religion, sex, family, politics)

ii. Example: think Dobbs. Can police in red states ask service providers for search results of people? People searching “abortion clinic.” Would it be a search to get that data? Then prosecute for abortions?
ii. 3rd party doctrine: a person has a reduced OEP in information they disclose to a third party (assume that 3rd party will turn info over to gov)
1. Before Carpenter = no OEP; now = reduced EP of information disclosed to 3rd party
2. Ask: is it more like Smith or Carpenter?

a. If Smith-no OEP (most cases); If Carpenter-yes OEP

3. Factors to look at:

a. Nature of information: digital, retrospective, intimate
b. Voluntary nature of relinquishing to 3rd party

c. What will it mean for promoting pervasive PO surveillance?

4. Other possible arguments 

a. Person wasn’t subjectively aware their info was being collected/maintained by 3rd party

b. Info wasn’t collected/maintained in the normal course of business
2. Jones Trespass Test: a search occurs when the police physically intrude [trespass] without a license onto a constitutionally protected area for the purpose of obtaining information
a. Must be an unlicensed intrusion; license = social norm 

b. What we know for certain
i. It is a trespass (search) to install a GPS device without the consent of the owner of the property and to monitor it 

ii. It is NOT a trespass to pre-install a GPS device or to install with the consent of the owner 

iii. It is a trespass for the PO to go onto curtilage with a drug sniffing dog with the intent to gain info re house/curtilage

iv. It is NOT a trespass to make a licensed intrusion onto the property, even with intent of obtaining info (knock & talk)

c. We don’t yet know the exact way to determine trespass—factual or legal question? Lots of uncertainty 

d. Exam approach
i. Facts exactly on point = follow the case

ii. Analogous facts = state the rule; compare to major cases 

iii. New twist = state the rule + analogize the best you can
Search in Specific Contexts:

1. Eavesdropping [Katz v. US]: cops electronically listening to and recording a call in phonebooth violated D’s privacy rights and constituted a search which was unreasonable (no warrant, no exceptions)
a. Harlan concurrence: (1) a person has exhibited an actual (subjective) expectation of privacy, and (2) the expectation is one that society is prepared to recognize as “reasonable”

i. Doesn’t matter that the telephone booth is accessible to the public, but that someone using it expects privacy
b. D had SEP (closed booth, spoke softly); OEP, reasonable to expect that an uninvited ear is not listening to the conversation
c. US v. White: not a search for government to be invited into conversation. No OEP from a false friend…assume risk of friend letting government in
i. Katz: X and Y talking, gov listening in ( search (“uninvited”)
ii. White: X and Y talking, Y invites gov to listen in ( no search

States have adopted statutes regulating eavesdropping
d. Ex: PO catfished someone and added them as a Facebook friend; no OEP, no search (false friend; assume the risk)

2. Garbage [CA v. Greenwood]: PO got tip that D was selling drugs. PO ask trash collector to bring them D’s trash before mixing it with the rest. PO found paraphernalia in the trash, which gave them PC to get a W for the house. D moved to suppress evidence obtained from inside the house on the grounds that the W was invalid because based on illegal search ((1) it was a search, (2) no W or exception)
a. Despite SEP (putting trash in discrete bags sealed shut), no OEP in garbage bag left on the curbside (outside of curtilage of home) ( no search; no need to consider if reasonable
b. Reasoning: (1) third party doctrine (exposed info to trash collectors) (2) public exposure doctrine (knowingly exposed info to the public by leaving the trash on the curb)
3. Pen Registers [Smith v. Maryland]: robbery victim was repeatedly called from a phone # by the robber. PO suspected D was robber, would drive past her house after she was told to look outside by the caller. PO used pen register to note all the phone numbers the D called. When D called the victim, the cops used that as PC to obtain a W to search D’s house. D moved to suppress evidence from inside the house on the grounds that the W was based on an illegal search
a. No legitimate expectation of privacy regarding numbers dialed on a phone, thus the use of the pen register does not meet the standard for a search under Katz
b. People should have expectation that by dialing a number, they’re giving that information to the telephone company to match the call (3rd party doctrine, no REP)
c. No reasonable expectation of privacy ( no search ( no 4A violation

d. Limited capacity argument: they’re just numbers bro, no content of conversations in it. But accumulation develops into Mosaic theory
e. Note: modern statues prohibit using pen registers without a court order
4. Open Fields [Oliver v. US]: PO got tip that D was growing weed on his property. Cops went to farm without warrant; passed the house and a locked gate with a no trespassing sign; someone yelled for them to stop, but kept going; walked around gate and found weed field, got W based on this; D moved to suppress the weed found in the field on the grounds of PC for W based on invalid search

a. Not an unreasonable search under 4A. An individual cannot legitimately demand privacy for activities conducted out of doors in fields, except in the curtilage
b. Yes SEP (locked gate) + no OEP (open fields doctrine) because (1) public exposure doctrine (exposed from side/air) (2) no intimate details (just a field, usually just used for farming)

i. Open fields doctrine: no OEP in an open field

1. Never a search under Katz OR Jones. Always applies/blanket rule once deemed an open field, doesn’t matter if you use it for something else
2. Open field: anything that’s not the home or curtilage

3. Curtilage: area so intimately tied to the home that it should be placed under the home’s protective umbrella ( yes OEP (yard, porch, etc.) 

a. Dunn Factors: (1) proximity of the area to the home; (2) whether it is included within enclosure surrounding the home; (3) use of the area; (4) steps taken to preserve privacy in the area 

ii. Takeaways:
1. People don’t have REP in their open fields (no search)
2. People do have REP in curtilage/home (search; unless an area where no REP because public routinely uses or readily observable by public. Ex: MJ seen through window from sidewalk)
3. Result wouldn’t be different under Jones because the open field isn’t a constitutionally protected place

5. Aerial surveillance [Ciraolo & Riley]
a. CA v. Ciraolo: PO got a tip about weed in the backyard but could not see over the two high fences. PO flew a small plane over the yard in the lawful airspace (1k ft) without a W; saw weed and used that info to obtain a W; D moved to suppress evidence of the plants found in the yard because W was based on an illegal search

i. Just because something is within curtilage doesn’t mean it automatically bars police from looking at it, don’t need to shield their eyes

ii. Yes SEP, no OEP (public exposure doctrine), plane was flown within public navigable airspace in a physically nonintrusive manner. 
1. Plants were readily discernable to the naked eye, exposed to being seen from the air by anyone who flew over it
iii. Counter-arguments: (1) quantitative question, how often do people actually do this; (2) qualitative, public doesn’t look for, recognize MJ plants when flying over in a plane
b. Florida v. Riley: D lived in mobile home; greenhouse on the curtilage that was 90% covered on the roof (10% exposed) + 2 enclosed sides + fenced + do not enter sign. PO received tip about weed and took a helicopter 400ft over the greenhouse and observed the plants; returned with a W; D sought to suppress evidence of plants
i. Same result as Ciraolo, no OEP while helicopter in legal airspace ( not a search (even though 400ft vs. 1000ft; even though helicopter vs. plane)

ii. Arguments presented by plurality/concurrence/dissent (for exam):
1. Legality: was the plane in legal airspace
2. Frequency: does public travel in this airspace with sufficient regularity, or use of airspace is rare (& who has burden of proof)
3. Intrusiveness (dicta; precursor to Jones test): was there a change (wind, dust, noise, or threat of injury)
6. Thermal Imaging [Kyllo v. US]: PO suspected weed was grown inside (requires heat lamps). Used 3rd party doctrine to access utility bills to confirm they were high. PO parked car in the street across from house and scanned with thermal imaging for a few minutes, which showed parts of the house were hot. Used this evidence to get a W and search house and seize plants; D moved to suppress the plants ( was a search
a. Where the government uses a device that is not in general public use to explore details of the house that previously would have been unknown without physical intrusion, the surveillance is a search

i. Home has highest expectation of privacy
b. Reasoning: (1) revealed intimate information from inside the home; (2) technology was not generally available (thermal imaging)
i. How to determine something is generally available? Court hasn’t set a test, but can maybe look at:
1. # sold?

2. Available at Walmart/Amazon?
3. Frequency of use?

4. How used? What is the purpose, aiming at own house (e.g., looking for water leaks) or aiming at neighbor’s house?
ii. Use of generally available tech (binoculars, flashlights) NOT a search
7. GPS [US v. Jones]:

a. Pre-Jones: PO placed beepers in drums of chemicals with permission of drum’s owner on suspicion that it’d be sold to drug dealers. PO then followed the drum when it left the chemical company (would then get search warrant to be able to search where the drum ended up)

i. Knotts: not a search to monitor movements on public roads (public exposure doctrine; movements exposed to people on the public)

1. Note: result doesn’t change under Jones because device was put with consent of owner—not a trespass

ii. Karo: it is a search to monitor beeper when left in home (REP in items in home, info not exposed to the public)
b. Jones: D was under investigation for years (drugs). PO got W but failed to do it in time (expired); installed a GPS device on car in public lot without D’s permission. Tracked D’s movements via satellite for 28 days; monitored car on public roads; created 2k pages of location data (which D moved to suppress)
i. Holding: installation of a GPS device on a vehicle and the use of it to monitor the vehicle’s movements constitutes a search because the government physically occupied private property for the purpose of obtaining information (i.e., trespassed)
c. Jones Trespass Test: a search occurs if police physically trespass onto a constitutionally protected area for the purpose of obtaining information
i. Supplements Katz: a search occurs if police violate a person’s reasonable expectation of privacy that society regards as reasonable under Katz or physically intrude on constitutionally protected area for purposes of obtaining information under Jones
d. Sotomayor Concurrence: search under trespass + search under Katz; introduces mosaic theory; discusses idea of pervasive new tech and how trespass test alone won’t be enough to protect privacy (3rd party doctrine may create issues with tech); question of when does aggregation of info create too pervasive PO surveillance
e. Alito Concurrence: search under Katz + rejected trespass test (outdated); key is the length of the GPS monitoring (short term monitoring = no OEP/no search)

i. Factors when determining whether GPS monitoring was reasonable: (1) length of time (2) type of crime (3) police capacity (would PO be capable of doing this without GPS?) 

f. Summary: GPS monitoring can be a search if trespass test is met (Jones test); lengthy monitoring is likely a search under the Katz test (even if no trespass); short term monitoring is probably not a search
8. Cell Site Location Information (CSLI) [Carpenter v. US]: is accessing CSLI without W a search?
a. PO investigating series of robberies and arrested 4 men; one confessed and provided cell #s of others involved, which led to D. PO applied under the Stored Comm’s Act to get D’s CSLI from Metro PCS and Sprint. Requested all CSLI during 4mo period; then requested CSLI from a 7-day period. CSLI placed D at scene of crime; convicted; moved to suppress CSLI data
b. Applied the Katz REP test: expectation of privacy in physical location and movements
i. It was a search under the public exposure doctrine because it was (1) long-term and digital; (2) it altered balance between PO and citizen (based on police capabilities); (3) also mosaic
1. Long-term: court doesn’t define. Know that Knotts isn’t long term (1 trip only during 1-2 days), Jones (30 days) and Carpenter (7 days/4mo) were
2. Digital: doing what the PO couldn’t do before digital age (follow someone for extended period of time, costly)

a. Data more intrusive than GPS (following phone everywhere vs. just car with GPS)
b. Data is also retrospective, PO can’t do that. PO may put GPS on your car and follow you, but can’t go back years and reconstruct the data
3. Mosaic: counter-argument of how precise is that data? Typically just a radius of info. But tech getting better through time
ii. It was a search under the 3rd party doctrine because the court defined the doctrine as giving you a reduced OEP, not eliminating the OEP
1. Providing info to a 3rd party no longer means in every case you lose REP; now it’s a reduced REP

a. Ask: is it more like Smith or Carpenter? Factors:

i. Nature of information: how intimate? Just phone #s or chronicled detailed movements
ii. Voluntariness of providing the information: voluntarily handing garbage to 3rd party vs. CSLI tracking without doing anything on phone
iii. Retrospectivity
iv. Ease of tactic vs. traditional PO tactics: does it alter the balance b/t PO and citizen?
c. Future considerations based on Carpenter
i. Real-time CSLI: PO telling cell company “ping this person so we see where they are”
1. Not long-term and no mosaic, but alters balance

ii. Cell tower dumps: gives PO cell site information for all phones that were connected to a specific cell tower for a certain amount of time ( useful when trying to connect serial crimes in different areas (ex: trying to see if same suspect in all robberies)
1. Not long-term, but no public exposure—impossible to have the same stranger observe all these occurrences. Mosaic? Alters balance
iii. Pole [security] cameras: cameras observing from the air. Argue not a search under aerial surveillance cases?
1. Ex: PO use pole camera to film suspect’s backyard 24/7 for 3mo ( different than aerial surveillance since that would be a 1-time thing. This is mosaic
iv. Subway card: PO asking subway station to notify when suspect uses subway card
1. Likely not a search, more like Knotts
9. Dog Sniffs [Place, Caballes, Jardine]:
a. Resolved under Katz
i. US v. Place: airport sniff of luggage by a trained drug dog was not a search because dogs are only capable of detecting contraband (no OEP in contraband) and the manner was not physically intrusive (just an air sniff, vs. tearing up the luggage)
ii. Illinois v. Caballes: car pulled over for speeding, drug dog walked around and sniffed; alerted to trunk and PO searched trunk (AE; gave cops PC for contraband), found MJ
1. Dog sniff wasn’t a search because (1) dog only capable of detecting contraband & no OEP in contraband, and (2) not physically intrusive
b. Florida v. Jardines: PO get tip there’s weed being grown in a house; surveilled the home from outside but couldn’t see any activity; enter the porch by the front door (curtilage) with drug dog; dog signaled at door and that gave cops PC to get a W and search the house. D moved to suppress because W based on illegal search ( search under Jones because PO physically intruded onto private property to obtain information
i. Reasoning: search under Jones trespass test because it was (1) an unlicensed physical intrusion into (2) a constitutionally protected area (curtilage)

1. PO have a license to do what public does (social norms), but not a social norm to bring a dog to sniff
2. Not a search for PO to knock + talk [without drug sniffing dog] (can’t stay too long)

a. Other examples of unlicensed K+T: middle of the night, staying for an hour, sleeping/camping out on porch, going to a door people don’t use (ex: back door)
b. “No trespass” signs may be irrelevant under either Katz or Jones test. OEP: does society recognize that expectation as reasonable?
Jones: doesn’t really matter what the sign says specific to police—social norms based on public generally
c. If PO use technology (analogue of Kyllo): doesn’t matter if tech is commonly available or not
i. Does the tech alter a social norm, such that PO would no longer have a license to physically intrude
3. Constitutionally protected area: front porch is the curtilage of the home

4. Court didn’t specify what would qualify as licensed behavior. Maybe social norms change

5. Concurrence: was a search under Kyllo reasoning (drug dog = specialized device)
ii. Note: Jardines didn’t overturn Place/Caballes since it used Jones trespass test. All good law

What Is a Seizure?
Not all encounters with the PO are seizures, some are simply consensual encounters (not subject to 4A)
1. 4 Types of seizures
a. Investigative stop of a person (reasonable suspicion, Terry stop)

i. Ex: stop person on the street

b. Investigative stop of a car (reasonable suspicion, like Terry stop)

i. Ex: PO have tip about red Volvo involved in robbery, pull car over based on RS

c. Stop of a car based on traffic violation (probable cause)

d. Arrest (probable cause) 

i. All arrests require PC; some arrests require a W

2. Once you move from CE ( seizure = 4A applies
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Seizure of People
1. Seizure Test: person is seized if a reasonable person wouldn’t feel free to leave and submits or is restrained or by application of force, the police intend to restrain
a. If a reasonable person would feel free to leave, they are not seized—it is a consensual encounter

b. Factors to Consider (would the RP feel free to leave?)
i. What did PO say/didn’t say (told they could leave/or told a suspect?)
ii. How PO approached them (random? stop everyone? chase?)

iii. Coerciveness/show of authority/force (tone of voice, weapons drawn, wearing uniform, number of officers, blocking exit, touching or grabbing, frisking/hands on the wall, shining lights)

iv. External coercive factors (time of day, place, movement, can you physically leave)
v. Keeping property (papers, ID, tickets, keys)

1. Note: some courts say this conclusively shows seizure

2. If they ask for property back and PO say no = seizure
vi. Note ( courts predominantly ignore race, gender, age & other subj factors & consider it for RP standpoint; very few courts consider race (policy concerns ( should we? how?)

vii. Remember ( these are the factors you consider when going from a CE to a seizure, NOT from an RS stop to a PC arrest
2. Running from police: person isn’t seized unless/until they are restrained or submit

a. A mere show of authority (i.e., flashing lights, a call to stop, chasing the person) is not enough to constitute a seizure

b. CA v. Hodari: group of kids started running after seeing PO. PO started chasing D, who threw a brick of coke out of his pocket, got tackled and arrested. D wasn’t touched at the time he discarded the coke. Wasn’t seized at the time he dropped the drugs
i. Was not seized until he was tackled. He discarded the coke before seizure, therefore, it was not the fruit of a seizure (coke would be RS for seizure)
3. Application of Physical Force: application of a physical force to the body of a person with intent to restrain is a seizure even if the person does not submit and is not subdued
a. Accidental force, tapping on shoulder to gain attention doesn’t qualify

b. Torres v. Madrid: PO trying to execute warrant, saw Torres and someone else, and saw they weren’t target of warrant. Approached car Torres was by, she was facing meth withdrawals, saw their guns, and thought they were trying to carjack. Drove off

i. Cops shot at her 13 times and paralyzed her left arm. She kept driving, stopped at a park, saw another car, took that, drove 75mi to a hospital, got airlifted back and got arrested
ii. Holding: Torres was seized when bullets struck her (leads into argument if seizure was reasonable since no RS, which was remanded to determine)
4. US v. Mendenhall: PO approached D after she got off her flight, said she fit DEA profile. They asked for her name/ID/ticket, but her ID and ticket had different names. She seemed nervous. PO asked her to go to DEA office and she agreed. Consented to strip search and they found heroin on her body. She argued the evidence was the fruit of an illegal seizure (i.e., the airport encounter)

a. P concedes that agents had no warrant or probable cause to believe D was carrying drugs when they conducted a search
b. Holding: no 4A violation. Plurality was that she was never seized (all consensual)/was seized but no violation because PO had RS
i. Subsequent search wasn’t unlawful because she consented

c. Key Facts: no weapons, no uniform, took place in public concourse, announced who they were = not seized

5. State v. Spears: PO got tip that 2 black males were transporting drugs via buses. PO saw Ds behaving suspiciously at bus stop (looking at PO, handed something to each other, had 4 suitcases); PO said “excuse me, do you mind if we had a word with you” and asked them to stop; D acted suspiciously with his hands in his shirt, so they frisked & ultimately found crack. Ds argued drugs were the fruit of an illegal seizure (seized without reasonable suspicion [RS])
a. Arguments: (1) D was seized, and (2) no RS to seize him

b. Holding: D was not seized; no RS required for the consensual encounter. Evidence sufficiently supported that D had a consensual encounter with law enforcement and his subsequent actions created a RS that he might have been armed/dangerous, justifying the stop/frisk.

i. Key Facts: willingly stopped, never told him he couldn’t leave, occurred in public train station in daylight, never moved him, never accused him, was short, no uniform, no threats, visible guns but was never argued.

ii. Dissent: Race should be considered as a factor; this was a seizure
6. Limits on an Investigative Stop
a. What is outside the permissible scope of an investigative stops? What makes it go from being a stop where RS is ok to an arrest requiring PC?

b. Factors to Consider (what turns it from RS stop into needing PC?)

i. Time: investigative stops are temporary. An investigative stop can last no longer than necessary to confirm or dispel the officer’s suspicion. 
1. No hard rule; maybe 20mins
2. Consider—did the PO do everything they could to dispel/confirm suspicion? What caused the delay? (may be ok to be longer if delay attributed to D, not PO)
ii. Coerciveness of Stop: PO can use coercive tactics during an investigative stop; question turns on whether tactics are justified by officer safety. If justified, RS stop; if not, then it becomes an improper arrest

1. Ex: can’t pull gun on shoplifter but maybe homicide

2. Note ( when it comes to PO safety, courts are lenient

iii. Movement: moving a suspect makes it more likely that it goes from a reasonable stop to an improper arrest. Depends on facts: if you move inside for rain, OK; ask to take to PO station, not OK
c. Remember ( these are the factors you consider when going from an RS stop to a PC arrest, NOT from a CE to a seizure
Seizure of Property
1. Test: Property has been seized when there is a meaningful interference with an individual’s possessory interest in the property

a. If property is seized, PO need W/PC or W exception to fully seize; RS to temporarily detain property to confirm/dispel suspicion

2. Hypo: computer taken from a person’s home under a search warrant = obvious seizure; meaningful interference with possessory interest
3. Hypo: suitcase removed from airport carousel and taken to nearby office to submit to dog sniff; likely a seizure (would need at least RS)

4. Hypo: PO alter property ( almost always considered a seizure (break a lock on the suitcase; GPS installed that draws from the car’s motor)
Warrant & Probable Cause Requirements
Warrant Model: a reasonable search/seizure is one conducted with a warrant, based on probable cause, subject to a few exceptions. If no exception, the warrant must be based upon probable cause and it must be properly executed.
Probable Cause
1. PC is the only evidentiary standard stated in the constitution 

2. Probable cause definition for search warrants: looking at a totality of circumstances, is there a fair probability that evidence will be found in a particular place at the time searched?
a. PC definition for arrest warrants: is there a fair probability that crime has been committed and this person committed the crime?
b. “Fair probability” = no precise definition, less than beyond a reasonable doubt and preponderance of evidence. Around 47-50% certain
3. PC limits PO
a. Limits where they can search

i. Ex: can’t search for TV in underwear drawer; can only look where item could be found
b. Limits when they can search
i. Must have PC that item is there at the time of search. Can’t be too late (stale warrant), can’t be too early
c. Limits what can be seized
i. Can only take items in W

d. Determines end of search

i. Search is done when you find what you’re looking for

4. PC sometimes obvious (ex: PO see MJ plants growing in a house through window)

5. Confidential Informants/Anonymous Tips: how do we know if the CI/tip is reliable enough to constitute PC?
a. Totality of the circumstances test ( is there a fair probability the evidence will be found in the place to be searched

i. Basis of knowledge: how does the source know?

1. Explicit/implicit in affidavit (“I saw his car driving crazy;” “I saw him driving drunk”); detail of future events not easily predicted (“D sells drugs” vs. “D will sell coke to X on the corner of Y street next Friday”)

ii. Veracity: how reliable is the source?

1. Reputation, declaration against interest (“I bought the drugs myself”), track record, corroboration of some facts as true
b. 2 prongs are just factors, not determinative. Deficiency of 1 prong can be made up with the other
c. But can’t be bare-bones affidavit (“my CI told me D sells drugs” = not enough)
i. Don’t know how CI knew (no basis of knowledge)
ii. Don’t know if CI is truth telling person (no veracity)
d. Illinois v. Gates: PO received anonymous letter about a couple selling drugs and exact details of future plans ( judge was right to issue warrant. Ok if don’t know how reliable the source is, PO were able to corroborate the details
6. Police Stops: only relevant Q in evaluating whether a stop is valid is whether the facts objectively indicate there is PC/RS for the stop

a. If there is an objective basis, that’s all that matters—stop is valid

b. Not concerned with subjective intent/motive/racial animus/pretext
c. Whren v. US: PO suspected 2 young black men in truck of dealing; pulled over for valid traffic violation; saw crack; arrested; D argued this was an unreasonable stop based on PO subj. intent; court rejected it ( had PC to stop for traffic violation
7. Good Faith Exception to Exclusionary Rule: if PO obtain a W in good faith, evidence won’t be suppressed even if there wasn’t PC
a. Effect ( courts do GF analysis first; rarely get to PC analysis; courts tend to defer to cops/magistrate
b. Idea is that PO relied on magistrate to sign the warrant, so magistrate potentially made the mistake of issuing W, shouldn’t penalize PO for that
c. No exception for bare-bones warrant

Warrant Execution

1. 4A doesn’t explain what a valid warrant execution is. Constitution requires that it’s reasonable (no specific standard)
2. 4 Rules regarding Execution of Warrants:

a. PO must knock and announce before entering a home. If no one answers, can forcibly enter
i. Exceptions: (1) there is RS to believe there would be a threat of physical violence if the K+A, or (2) there is RS to believe evidence will be destroyed

1. If RS, PO can obtain a no-knock warrant from magistrate or exercise discretion at the time of execution
ii. Why? PO/citizen physical safety, citizen fear, allows citizen a chance to cooperate, prevents destruction of door/property

iii. Why not? Gives occupants time to destroy evidence, suspect might flee, PO loses advantage
b. Must wait a reasonable period of time after K+A before forcibly entering.

i. Depends on totality of circumstances (time it takes to get to door, time of day)
c. Exclusionary rule does not apply to K+A violations
i. Constitutional violation, but won’t be excluded

d. PO can detain occupants of the premises when executing a search warrant
i. Automatic right to seize; don’t need RS/PC; can be anyone found on the premises during execution (unlucky pizza man)

ii. No right to detain person who lives on premises but isn’t present

iii. Why? Prevent flight, minimize risk to law enforcement, facilitate orderly search
iv. SCOTUS has never answered question whether you can do this when executing arrest warrant
Exceptions to the Warrant Requirement
A reasonable search/seizure is one conducted pursuant to a W+PC, subject to a few exceptions. In reality, most s/s are conducted under an exception without a W.
When Can You Search/Seize without a Warrant

	
	HOME
	CAR
	PERSON

	SEARCH
	-Exigency 

-Consent 

-SILA

-Protective sweep
	-AE
-Consent
-SILA
-Inventory
-Terry
-Special needs
-Border
	-Exigency

-Consent
-Terry
-SILA
-Special needs
-Border

	SEIZE
	Items w/in Home: 
-PVD
-Consent

Property generally: 
-PC/exigency


	-Terry stop
-Traffic violation based on PC
-Checkpoint
-Special needs
	-Consent
-Occupant of home incident to executing SW
-Terry
-Traffic violation based on PC
-Checkpoint
-Special needs




Exceptions to warrant AND PC requirements (to search and seize)

· SILA

· Consent

· Terry
Exigency
1. General RULE: if there is no time to get a W and there is PC, then it is reasonable to s/s without a W (exception to W rule only; still need PC)
2. Key ( scope of a search is tied to the exigency that justified it; once the exigency is over, justification for the warrantless s/s has ended

a. 3 limits on all exigency searches: time, space, nature of offense
3. 3 Types of Exigent Circumstances:
a. Hot pursuit of fleeing suspect
i. Rule: PO can enter home without W when in hot pursuit of a fleeing suspect

ii. Time: search must be prior to, or contemporaneous with, discovery/restraint of suspect
1. If PO enter house and don’t see suspect, can continue searching till found

2. Once PO discover suspect, exigency/search is over (need other theory to continue)
iii. Space: search only where suspect could be
1. If there’s PC that fleeing suspect had a weapon, might be okay for PO to search through drawers for it strictly for officer safety
iv. Nature of offense: PO can enter home when chasing felony suspect who runs into a house (don’t need to consider other factors). When chasing a misdemeanant, it is a case-by-case approach (destroy evidence, will flee, cause imminent threat to police or others)
1. Lange v. CA: PO pulled into D’s driveway after following him under suspicion that he was drunk; had signaled for him to pull over 4 seconds before he got home. Charged with misdemeanor DUI after field sobriety test & noise infraction. D tried to suppress all evidence PO got after entering garage because warrantless entry into home ( PO argued hot pursuit, had PC to arrest for misdemeanor of failing to comply with a PO order (remanded)
b. Destruction of evidence
i. Rule: PO can enter a home without a W if there is PC to believe evidence will be destroyed if they left to get a W
ii. PC standard; need specific facts (not just general fear)

1. Motive: someone home likely to destroy it

2. Ability: nature of evidence is easily destroyed

3. Evidence of destruction (ex: flushing, “get rid of it!”)
iii. Time: once destruction prevented/evidence secured, must leave
iv. Space: only search where exigency requires
v. Nature of offense: rarely justified to enter home without W for minor/non-jailable offense (i.e., can’t enter if destroying weed)
vi. KY v. King: so long as PO don’t violate the 4th (K+A is lawful), PO can create their own exigency (i.e., knock on door expecting people will start flushing drugs so they can enter)
c. Public Safety
i. Rule: PO can enter home without a W if there is an objectively reasonable belief that the safety of the public/individual is threatened
1. Probably a PC standard; “obj reasonable basis” (lower courts have interpreted this to be PC)
ii. Time: once PO render aid, must leave
iii. Space: only can go where emergency exists
iv. Nature of offense: can’t enter home if only minor safety/injury (can enter if ongoing violence; don’t need to wait for fatal blow)
v. Brigham County v. Stuart: PO called about underage drinking; saw fight in the kitchen b/t several adults and a minor; entered without W and claimed public safety; D argued it was pretextual (really wanted to investigate underage drinking). Court held the entry was valid under public safety exception
1. Rule: pretext is irrelevant; only Q is whether there was an objectively reasonable basis to believe someone was seriously injured or threatened with such injury
4. Technology & Exigency

a. Apple watch: can call PO if you fall/don’t respond; does this give PO exigency to enter the home?

b. Telephonic warrants: if PO can get W faster, does this change the exigency standard?

i. McNeely: exigency = BAC disappearing; whether the warrantless blood test of a drunk driving suspect is reasonable must be determined based on t/c, including the possibility of telephonic warrants

ii. Mitchell: implied consent law allows PO to take BAC unless you say no; SCOTUS held no 4A violation/no W required to take a blood test of an unconscious driver; exigency = BAC disappearing; even though telephonic Ws have made it easier, time is still a factor in considering exigency

Plain View Doctrine
1. RULE: PO may seize evidence if they are in a place where they can lawfully access items they have PC to believe is contraband or evidence of a crime
a. 2 Requirements
i. Accessibility: PO must be lawfully in position to seize item; lawful intrusion into area where item can be seized (ex: to search in drawer, PO must be lawfully in house+room+drawer)
ii. Immediately incriminating: PO must have PC to believe item is evidence or contraband
1. Contraband easy to know (PO can say they have experience identifying it)
2. Evidence:
a. Ex: if W to find a gun and they find money, can’t seize money without PC to believe it is evidence
b. Ex: PO find money with bank’s wrapper around it when searching robbery suspect’s house; this is PC as evidence of the crime; can seize

c. Ex: PO have W to search house for evidence of fraud; can’t seize bloody knife (no PC as evidence of crime; could seize if investigating a recent knife stabbing)
2. Note: seizure doctrine ONLY, doesn’t justify search (not to be confused with plain sight: no expectation of privacy in plain sight. Ex: MJ in window)
Automobile Exception
1. RULE: to search a car under the automobile exception, PO need (1) PC to believe there is evidence/contraband in the car, and (2) exigency (assumed in the inherent mobility of the car; inherently mobile even if not readily mobile)
a. Probable cause
i. Can be info known to PO before approaching car

ii. Can be info obtained during a regular traffic stop (e.g., stop you with PC for speeding, then smell weed in the car and get PC there is weed in the car. Wouldn’t get PC for weed JUST from stopping for speeding, need to smell it or have some sense of PC)

b. Exigency (inherent mobility)
i. Presence or absence of a driver is irrelevant

ii. Arrest of the driver is irrelevant

iii. Applies even to car at a police tow lot/police station

iv. Applies even if car has mechanical problems
1. Should still be valid if the problem is readily fixed (ex: flat tire)
2.  “Appears reasonably capable of functioning”

c. CA v. Carney: PO investigated motor home based on anonymous tip someone was exchanging drugs for sex; talked to youth who emerged and said he exchanged sex for weed (got PC); PO searched the car and found drugs/paraphernalia (without W). SCOTUS held motor home qualified under automobile exception (it was a car, not a house; cars have a lesser expectation of privacy because open to public/less personal, purpose is transportation)

i. Rule: courts don’t consider the use of the vehicle (if it functions like a car, it is treated like a car)
ii. Note: true mobile home that can’t possibly function as a car (not licensed for travel, not used for travel and can’t be used for travel—on blocks, no tries, hooked to utilities) treated as home
iii. Note: would be difficult to set a bright line rule for someone who actually lives in their car (what would be amount of proof required, criminal may just sleep in car once in a while to claim they live in it; but people who actually live in car end up having different privacy rights)
d. Caroll (old rule): prohibition era case where PO tore up the upholstery to search for alcohol
2. SCOPE: can search any part of the car itself which could hold item for which PO have PC
a. Intrinsic to car: glove compartment, console, engine, trunk, gas tank
i. Limit: only where item could fit (can’t search for TV in glove compartment)

ii. Scope: can rip upholstery, break locks, remove floor, gas tank
b. Extrinsic to car (Acevedo Rule): if PO have PC to search a car, can search the car and open any containers in that car that may hold the item for which there is PC without a W. If PC to search a car exists because the PO have PC to search an item that is placed in car, PO can search the car for that item and open it without a warrant
i. Irony: bags outside car have more protection than inside the car (if PO stopped D on the street with the package, they couldn’t search the bag without W)
ii. CA v. Acevedo: PO had info that package of drugs was being picked up and taken to a trap house. At that point, PO couldn’t go into house to seize (no W exception) so one officer went to get W. PO saw D leave with a bag, put it in his trunk, and drive away. PO pulled car over, searched bag in trunk without W, found drugs (PO didn’t have PC to search car itself, PC attached to bag D put in it). Search was valid under AE (could search the container)
iii. Pre-Acevedo, could search container without W only if the PC attached to car (vs. if PC attached to counter, could search car but would need W to search container)
1. Now, after Acevedo, where the PC attaches only matters for the ability to search elsewhere (i.e., if PC attaches to container and you find container, you’re done searching; can also only search where you have PC to believe container is, so if they put it in front, can’t search trunk)

a. Reality: PO will come up with another exception to justify the continued search of the car (AE with new PC, SILA, inventory, consent, etc.)
b. AE with new PC ex: had PC to search for drugs, find drugs, have new PC that almost everyone who sells drugs carries a weapon, search for weapon
iv. Case Example (Scott): PO smelled MJ and found MJ in the passenger compartment of the vehicle. Court held that the odor of burnt marijuana and the small amount of contraband recovered did not create PC that the PO would recover additional contraband in the trunk—scope did not extend to trunk here; evidence of gun found in trunk suppressed

1. Note: smell of marijuana is a significant basis for car searches, whether it’s burnt or raw may matter (burnt smells more = actively being smoked) 

2. Note: some lower courts have found otherwise
v. If the PC is drug related, PO might be able to frisk a person to see if they’re dealing drugs (person = container)
1. Ex: smelling MJ from the car, don’t find anything, then search the person. Arguing that person is just another container of MJ
2. Counter-argument: persons have the highest expectation of privacy
3. Collins RULE: Automobile exception does not justify entering the curtilage (i.e., garage, driveway; walk through Dunn factors) to search a car

a. PO went onto driveway to search motorcycle that was on paved space right up against the house in an area enclosed by walls. Holding: AE did not permit PO to enter curtilage to search car

SILA (Search Incident to a Lawful Arrest)
1. SILA: exception to both the W & PC requirements; basic idea is the right to search someone who has already been lawfully arrested (with PC)
a. Lawful vs. Custodial arrest:

i. Lawful arrest: PC always required, may need W (or W exception)

1. Public arrest (no W needed)

2. Arrest in home (need arrest W/exception)

3. Arrest in 3rd party’s home (need search W/exception)

ii. Custodial arrest: person taken into custody (booked; vs. just being ticketed and released
2. Arresting a Person
a. Chimel RULE: incident to a lawful custodial arrest, there is an automatic right to search the person and the area within their immediate control (arm-span). Search of an entire home is too broad
i. Chimel v. CA: PO entered D’s home to arrest for burglary of coin shop (had arrest W). PO arrested him, then searched his entire home extensively (drawers), seized some coins. Court held search of the entire house was too broad under SILA
ii. Reasoning: (1) officer safety, and (2) preservation of evidence
b. Robinson RULE: right to search under SILA is automatic; no individual justification (safety/preservation) needs to be present

i. US v. Robinson: D arrested for driving with suspended license; custodial arrest; did a SILA search of D; found cigarette packet in shirt pocket with heroin inside. Court held search was valid
c. Riley RULE: under SILA, PO can seize a cell phone found on an arrestee’s person, but PO need a W/different exception to search it
i. US v. Riley: D stopped for traffic violation + suspended license; did inventory search; found weapon and arrested D; searched his person and found a cell phone. PO looked through phone and found incriminating pics/texts. Court held this was an illegal search; declined to extend Robinson to phones (cellphones are different)

1. Robinson still rule for physical items, except for anything digital
2. Reasoning: cell phones are (1) quantitatively different (limitless amount of info) (2) qualitatively different (mosaic; intimate); SILA justifications aren’t present (a) no danger posed by cell phones (b) destruction of evidence not a concern once seized (can remove battery/put in Faraday bag to avoid remote wiping)
d. “Person”: person + property immediately associated with the person (i.e., clothing, pockets, purse, wallet, inside underwear)
i. Does NOT include body cavity search (need W or additional justification)

ii. Not reasonable to cut a bag off a penis with a knife
3. Arresting a person in a home
a. Can search areas within arrestee’s arm-span; fact-based according to 5 rules
i. Whole home not within the arm-span, but the actions of D and the circumstances of situation may affect where you can go in the home
1. Ex: if they run into bedroom, can search there; if D needs to get dressed and goes into bedroom, PO can search; if D arrested on porch but wants to get something from the kitchen, PO can now search the kitchen
ii. Actual reach is not measured (rough estimate of lunging area to grab something)

iii. Handcuffs have generally been ignored in determining area (but may be changing for search of person [no issue] vs. arm-span [restricted])
iv. Timing: must be incident to arrest (can’t arrest, put in car, then go back later to do search; less strict when it comes to searching person later than the area)
v. Even within same room, can’t search closed, locked, or concealed places
1. May be possible with protective sweep doctrine

4. Arresting a person in a car
a. GANT RULE: if PO arrest a recent occupant of a car, they have a right to SILA the car if (1) arrestee is actually unsecured at the time of the search and the passenger compartment is accessible (Belton 2.0) OR (2) there is reason to believe evidence related to the arrest will be found in the car at the time of the search (Thornton concurrence)
i. A person is a recent occupant if (1) PO make contact while arrestee is still in the car, or if they don’t, (2) arrestee is temporally and spatially proximate to the car at the time of the arrest
1. Don’t really know what would count as sufficiently proximate

ii. AZ v. Gant: PO received a tip about drug dealing in a home; saw D; ran his name + saw he had outstanding W for a suspended license; PO returned; D drove up and parked car in driveway and started walking away; arrested D for driving without license; handcuffed him and put him in locked PO car; then searched his car and found coke in jacket in backseat. D argued that this was different than Belton since already handcuffed and in back of patrol car
1. Court held Belton was not an automatic right, reinterpreted it (can search if arrestee is unsecured at the time of the search & passenger compartment actually accessible). No search authorized in this case because D was secured in the back of the car. & added Thornton concurrence
2. NY v. Belton: single PO pulled car over for speeding; PO smelled MJ and saw an envelope marked “Super Gold;” arrested all 4 occupants of car; separated them but could not handcuff (not enough); searched car, found coke in jacket pocket. Holding: when PO make a lawful custodial arrest of the occupant of a vehicle, PO can search the passenger compartment + containers. Courts thought this was a bright line rule until Gant
a. Not argued, but would’ve been a slam dunk under AE (smell of MJ = PC to believe evidence or contraband in car)
b. Since SILA not tied to PC, can search anywhere in passenger compartment, scope doesn’t matter
3. Thornton v. US: PO saw car, ran plates, didn’t match; D parked and walked away; PO approached him and received consent to search person; found drugs; arrested D and searched the car to find drugs & gun. Holding: D was a recent occupant; search was valid under SILA. Concurrence: focus should be on evidence, not accessibility
b. Access Prong: PO can search the vehicle incident to the arrest of a recent occupant when (1) arrestee is unsecured and (2) within reaching distance of the passenger compartment at the time of the search
i. Fact-based: continuum between facts of Gant and Belton (are they unsecured like B or secured like G?)
ii. Scope (if like B): passenger compartment + open/closed containers + closed glovebox good; not locked containers/glovebox + trunk; depends on access (i.e., SUV has trunk accessible through passenger compartment)
c. Evidence-Based Prong: PO can search if there’s reason to believe that evidence relevant to the crime of the arrest may be found in the car
i. First step: figure out what the person is arrested for

ii. What does “reason to believe” mean?

1. Three options: PC, RS, nature of offense (is nature of offense likely to have evidence in car?)
a. No clear answer, analyze under all 3 approaches

iii. Scope: passenger compartment for sure. Trunk? Locked Containers? Limited to where evidence could be found (ex: looking for stolen 70’ TV in glovebox)? Don’t know!
Protective Sweep Doctrine
1. RULE: right to do a cursory sweep incident to the arrest of a person SOLELY for officer Safety
a. 2 Types of Sweeps
i. Automatic right: automatic right to search area immediately adjacent to arresting area from which an attack could be launched
1. Cursory sweep, only where a person could be, concern is officer safety, tied to arrest
2. Broader than SILA (can look further away) but narrower than SILA (only looking for people and where a people would be) [since SILA includes preventing evidence destruction]
ii. Reasonable suspicion based search: can do a protective sweep whenever and wherever PO have RS to believe danger exists
1. Not an automatic right, PO must articulate RS to believe danger; if there’s RS to believe there’s danger elsewhere, can look for any person who might pose a danger
a. Ex: going upstairs when arrest was in living room

2. Strict RS view: hear sounds of people; known dangerous allies

3. Lenient RS view: known confederates might also be there
4. Reality: PO will search whole house if they think there’s danger

2. If PO see evidence/contraband during sweep, PVD justifies seizure

3. MD v. Buie: 2 men robbed a pizza shop, 1 wore a red running suit; PO found them that day, got arrest W; entered home to arrest D; PO called down to basement and asked anyone there to come up; D came up and was arrested; PO then entered basement and saw and seized a red running suit. PVD only justifies seizure if PO could lawfully be in the basement; SILA did not justify it, but protective sweep might. Court remanded to see which type of sweep it was
a. Automatic right would probably fail. Not immediately adjacent

b. Lower court upheld RS-based. There were known accomplices (lenient)
Inventory Search
1. Inventory search: search of a person or property without W or PC after the PO assume control over person/property
a. Purpose is to inventory the property, not to discover/collect evidence, but if PO find evidence along the way, they can seize
i. PO acting in caretaking function, not in crime control mode

b. Very common type of search (typically when car is impounded, or when they book your personal property after arresting you if they didn’t already do it under SILA) 

c. Most often occurs with arrest but arrest is not required

d. Justifications: protect/secure property while in PO custody, protect PO/others from unsafe items, protect PO from false claims of theft
2. RULES:
a. Standardized procedure: inventory searches must follow standardized procedure

i. Must follow that jdx’s procedures (written by PO, purpose is to minimize discretion, permit discretion only if reasonable)
ii. Rules tell PO 3 things:

1. Where do PO do search (in a field, at the impound lot, etc.)
2. When can PO do search (when you have to impound, etc.)
3. What can PO search (closed glove compartment, trunk, etc.)
b. Not a pretext for evidence gathering:
i. Where unlawful pretext would come up: (1) institutional level (rules written including pretext), (2) operational level (PO using search as pretext for evidence gathering)
ii. Ex: rule written to say, “PO only inventory cars for drug arrestees”; seems like an institutional pretext for evidence gathering (not permitted)

iii. Ex: PO searched but didn’t actually keep an inventory log/write anything down; seems like operational pretext (not permitted)
1. Ex: PO stopped van with parents and child. Search the van based on inventory search. Found dirty diaper with drugs in it. D claims dirty diaper shouldn’t be opened for inventory purposes. Court still considered it legitimate because the rules allowed it
iv. Only pretextual if searched solely for purpose of investigating (if dual purposes and one is legitimate, that’s a valid inventory search) 

1. If valid, PO can look where they believe evidence of criminal activity will be found (legit purposes of inventory)
3. Inevitable Discovery: evidence that is illegally seized will not be excluded (i.e., the exclusionary rule will not apply) if that evidence would have inevitably been lawfully discovered
a. Has to be pretty certain, can’t just be speculative

b. IOW: PO circumvent search rules with inevitable discovery + inventory
i. If jurisdiction’s rules provide that in cases of DUI arrests, the car must be towed to the impound lot and inventoried there, but PO do search car and trunk on the scene of arrest

1. AE may not be valid because no PC to search trunk/inside Altoids container since that wouldn’t contain alcohol container

2. SILA wouldn’t work either since no access and issues with evidence-based search (likely can’t go into trunk)

3. Not a valid inventory search since not done at impound lot

4. Combine inventory + inevitable discovery: would’ve discovered what’s in the trunk at the impound lot if the rules of inventory procedure provided to search through trunks and look through closed boxes (if no rules given, would say assumed rules would’ve allowed the evidence in)
c. Examples:

i. Drugs found in toilet tank during illegal search ( can’t assume maid would’ve found it when cleaning room or even turned it in (too speculative)
ii. Illegal rectal search for drugs: PO’s rules were to monitor bowel movements. D would’ve inevitably taken a dump and drugs would’ve been discovered
iii. Dead body of young girl found in grid search based on illegal confession ( PO were doing a grid search and would’ve inevitably found the body even without the confession at some point
Consent
Another exception to search without PC or W
4 Issues:
· Was consent given

· Voluntary: was consent voluntarily given

· Authority: was it given by someone with authority to consent

· Scope: was search within the scope of the consent given

1. Was consent given?
a. Factual question; state has burden to show consent was given

b. How to show it was given:

i. Express (written or verbal): “do we have your consent to search, yes”

ii. Implied (by actions or words): handing keys to PO after they ask if they can search car
c. Acceding to PO demands is NOT consent (“empty your pockets”), even if PO say please/are polite
d. Often a credibility issue; arguments to make about PO’s credibility, D can try to show: 
i. PO testimony inconsistent with written/oral accounts
ii. PO testimony inconsistent with other officers
iii. Evidence/contraband so poorly hidden, ridiculous to think someone would consent
1. Courts don’t usually buy this
iv. D doesn’t speak/understand English, other reasons
2. Voluntariness
a. RULE: state has burden to show consent was voluntarily given and not the result of duress or coercion (based on totality of circumstances)
i. Factors to consider:

1. Knowledge of right to refuse (or lack thereof)

a. This is a big factor if PO can prove D knew

2. Coercive behavior of PO

a. Tone of voice, weapons, handcuffs, # of officers, location of officers, words used

3. Coerciveness of situation

a. Location, time of day

4. Threats/promises made by PO

a. “Can’t leave until you consent” = coercive

b. Threat to get W = ok if PO have PC, if not, coercive

5. Character of consenter 

a. Age, education, IQ, prior experience with cops, mental illness, sobriety, racial/cultural, language*
i. *may automatically render consent involuntary; i.e., all forms signed in English, don’t speak English at all
ii. Less straightforward if poorly understood English
b. Actual characteristic or apparent (what PO perceived)? Unclear

6. Wearing down of a suspect

a. Can keep asking Qs but after a certain degree of badgering it becomes coercive

7. Suspect under arrest/custody

a. If in custody—less likely consent is voluntary/more coercive
b. Schneckloth v. Bustamonte: 3am, PO pulled a car over with a burned out plate and 1 headlight out. Car had 6 Hispanic male passengers, none of whom owned the car. Owner’s brother was present and gave consent to search. PO found 3 stolen checks that were used against D as evidence ( D voluntarily consented
i. P does not need to show that the consenter knew he had the right to refuse. Knowledge of the right to refuse is only a factor that the court will consider in the t/c test
1. (Practically, once you tell people, they won’t consent
c. D can revoke consent after giving it 

d. Saying no to search, by itself, does not give PC to PO (might when in combo with other factors)
3. Authority
a. RULE: a person can validly consent to a search if they have actual or apparent authority to do so

i. Actual authority: a person has actual authority to consent if he/she controls, occupies, and has ability to include/exclude others from the property
1. Ex., if you own/lease it = yes; LL = likely not (no power to exclude/include)
2. Joint authority: either can consent (owner 1 assumes the risk owner 2 will consent to a search)
ii. Apparent authority: exists if police reasonably believe the person had common authority over the premises or property, even if in fact that person did not
1. Valid basis of search if a mistake of fact (thought it was her house because roommate portrayed it that way), not a mistake of law (knew she didn’t live there anymore, but thought anyone with a key could consent)
b. Dueling Authority: what if 2 people have authority and 1 says no?
i. Georgia v. Randolph: H/W were angry, W consented to PO entering home even though H was there, physically present, objecting. PO found drugs, H moved to suppress. Holding: search was invalid
1. Rule: a physically present co-occupant’s stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him
2. Reasoning: widely shared social expectations (i.e., would you expect a guest to enter in this situation?)
ii. If the co-occupant is not physically present, the consent search is OK because co-occupant assumes risk the other will consent (Randolph rule only applies if co-occupant is physically present)

1. No requirement PO ask both parties (i.e., if one is sleeping on the couch, don’t need to wake them up)
iii. Fernandez v. CA: PO went to apartment based on tip that D committed a robbery. D refused to consent to search of home. D’s GF was crying and bleeding, so PO arrested him for domestic violence. PO returned an hour later, and GF gave consent. PO found robbery evidence; D moved to suppress
1. Physically present “no” vote does not last forever. It ends when the “no” voter is no longer present. It does not matter if the PO remove the “no” voter. So long as the “no” voter was removed on an objectively reasonable basis, the “no” vote expires and PO may enter if they get consent. Arresting a person with PC is objectively reasonable
iv. What is objectively reasonable: PC, RS, maybe consent to leave
1. Not objectively reasonable: make a fake call to say office is burning just to get him out of the house

v. Still open question: what counts as physically present? Facetime call, ring camera via remote access? Argue based on widely accepted social norms
c. Authority rules summarized

i. If one says yes and other is silent/not there = consent valid 

ii. If physically present occupant says no = illegal search

iii. If objector leaves and someone present consents = consent valid 

iv. If PO remove objector without obj reasonable basis = illegal search 

4. Scope
a. RULE: PO can look wherever it is objectively reasonable to believe consent extends
i. Objective standard: what would reasonable person think the scope is?
1. Ex: probably not within scope to break into a locked briefcase; probably within scope to open a paper bag
ii. Factors to consider:

1. Words used by PO (including mentioning object of search)

a. Ex: if PO say they’re searching for drugs, reasonable to think they’ll open small items; if PO says “can I take a quick look” = more ambiguous, argue outside scope if search took hours
b. PO do NOT have to say what they’re searching for

2. Words used by D
a. Ex: “don’t look in the trunk;” “I have to leave in 5 minutes to make it quick”

3. Failure to object
a. Ex: if they didn’t want PO to open box, then why didn’t they speak up?

4. Destruction
a. Interest in preserving (a) integrity and (b) functionality of items; destruction likely outside scope unless de minimus, i.e., unscrewing floorboards

5. Privacy interest in item
a. If higher expectation, more likely to exceed bounds of consent

b. Ex: not reasonable to open a locked briefcase
iii. Florida v. Jimeno: D stopped for traffic violation; PO had a hunch he was dealing (no PC). PO told D they thought there were drugs and asked for consent to search. PO told D he had the right to refuse. D consented. PO found paper bag and opened it, found coke. D moved to suppress as outside scope of consent. Court held this was objectively reasonably within the scope of the search because he was looking for drugs and it was an open bag
1. Reasonable person typically expected to know that narcotics are generally carried in some form of a container
b. D can limit the scope of consent (although PO will now be suspicious)
Stop & Frisk
1. TERRY RULE: (1) PO can seize a person by conducting an investigatory stop if there is RS to believe criminal activity is afoot. (2) PO can frisk a person if there is RS to believe person is armed and dangerous
a. Terry v. Ohio: white PO saw D and a couple other guys (mix of races) acting “suspiciously.” PO saw them walk back and forth looking at a store, seemed like they were casing it. Unclear which store they were casing. Also unclear how many times they walked past (changes multiple times, from 2x all the way to 24x). PO approached, asked for ID; D mumbled in response. PO grabbed D, spun him around, frisked him (outer body pat down), and felt and seized a gun. Ultimately, all were arrested but 2 charged for gun possession
i. Holding: even though 4A applied to PO’s conduct (seizure short of a PC arrest), no W was required because there was a need for quick, on the scene action. PO only needed RS to stop/frisk, not PC
ii. Reasoning: officer safety ONLY—whole goal is protection

b. Problem: creates issues with racial profiling

2. What is a stop:

a. A stop occurs when a reasonable person wouldn’t feel free to leave and submits or is physically restrained (Mendenhall + Hodari), or when a government official applies physical force with the intent to restrain, even if restraint doesn’t happen (Torres)

i. Factors for when a RP wouldn’t feel free to leave include: coerciveness of PO conduct, characteristics of accused, what was said, location, retention of ID, etc.
3. What is the justification for stop:

a. RULE: PO needs reasonable suspicion that criminal activity is afoot

i. RS is a totality of circumstances test—consider all factors together, even seemingly innocent ones 

ii. RS is less than PC & far less than a preponderance 

iii. RS requires specific articulable facts (more than a hunch)

iv. PO can rely on their own training, experience, and expertise
1. US v. Arvizu: PO noticed a car triggered sensors in a border area known for smuggling, car seemed to be avoiding patrol times and checkpoints. PO went to check out car—it was a minivan with 2 adults and 3 kids. Car slowed down, adults ignored him, kids were sitting on something and waved weirdly. PO checked plates and saw car was registered in an area known for smuggling. Car was driving on unpaved road not usually used. PO stopped car (seizure), asked for consent and received it. PO found 100lbs of weed. Court held this was a valid stop, had valid RS based on totality of circumstances
b. RS Factors:

i. Fitting a physical description of a suspect

ii. Nervousness

1. Often relevant but not determinative; some courts require it to be extreme nervousness because this is a problematic factor 

iii. Evading/running from the PO 

1. Wardlow: PO were in a caravan, converging on high crime neighborhood known for drugs. PO observed W with an opaque bag, he looked at caravan and fled. PO caught him, frisked him, felt a weapon in his gun, and seized it.

a. Holding: Running from the PO is a factor. Not enough by itself, but running + high crime neighborhood is enough for RS.

iv. High crime neighborhood

1. Not enough by itself, but with another factor, probably

2. When combined with running = almost always RS

3. PO used to designate high crime neighborhoods without issue; now, becoming more challenged because racial issues

v. Suspicious behavior observed by PO 

1. Ex: hand to hand sale, being in a strange place at a strange time, odd or inconsistent story, dressed inconsistent with weather, Terry facts, dead antelope (suspicion of weapon)

2. NOT suspicious: religious symbol regarding patron saint of drugs, “support local police” decals as a decoy, NRA bumper sticker (none of these were enough for RS)

c. Evaluating tips for purposes of establishing RS
i. Rule: same test as Gates (totality of circumstances based on basis of knowledge + veracity), but you don’t need as much quality/quantity of information as you need for PC
1. Anonymous tips: not automatically unreliable; if person is findable, there’s a degree of reliability (ex., if you call 911, PO can easily track your number, less likely to lie)
ii. AL v. White: PO got a confidential tip that a lady in a station wagon with broken taillight (along with other corroborating information) had cocaine in the car and leaving apartment at a particular time. PO stopped, searched with consent, and found MJ and coke. Tip alone wouldn’t be enough, but it included future details that weren’t easily predicted and were able to corroborate some facts (establishes some veracity)
iii. FL v. JL: anonymous tip said, “black man on street corner dressed in plaid has a gun.” Court held there was no RS to stop this person because we don’t know the basis of knowledge and it does not contain detail of future events not easily predicted (it was just real time descriptive tip)
iv. Navarette v. CA: PO got call about a car that “ran another car off the road.” PO followed car for a bit, then pulled it over for ongoing criminal activity of driving under the influence (based on the tip; not observable in behavior); as approaching car, smelled MJ, searched, and found 30lbs, arrested. Holding: tip was enough
1. Basis of knowledge: can infer based on personal observation (ex: if person harmed calls directly)

2. Veracity: 911 calls are recorded, which gives opportunity to identify voice and subject “tipper” to prosecution if tip fails
4. What is the justification for frisk:
a. RULE: PO can only frisk if they have RS that the person is armed and dangerous

i. Key: only for officer safety (not preservation/obtaining of evidence)
b. Factors:

i. Nature of crime

ii. Infamous bulge

iii. Furtive gestures (ex: reaching weirdly into pocket) 

1. These first 3 are enough by themselves; most common factors

iv. High crime neighborhood

v. Tip (needs to be specific that someone has a weapon)

vi. PO knowledge that person carries gun

vii. Nervousness (weak)

viii. Evasiveness (weak)

c. In reality, PO frisk more often than they are justified, because if they’re right the worst thing that happens is the gun isn’t admissible as evidence; if they’re wrong, it’s unlikely they’ll actually get sued
5. Scope of frisk:
a. General RULE: frisk is an outer body pat down outside the clothes for purposes of officer safety. If PO feel something & it’s a weapon or immediately contraband, PO can remove/seize it

b. Rules:
i. PO can pat down over the clothes to feel for a weapon 

ii. PO can reach in and remove any item that feels like a weapon

1. If it’s a weapon = admissible; if it’s not a weapon = admissible so long as PO convinces court they thought it was a weapon before removal (felt like a weapon)

iii. If PO feels something and knows it’s not a weapon, PO can’t remove it (subject to plain touch doctrine)

iv. If PO feels something and is not sure what it is, but it could be a weapon, PO can keep touching to determine if it’s a weapon 

1. Reality: PO will remove item and justify under rule 2

v. Plain touch doctrine: if during a legitimate pat down, PO obtain PC to believe an item is evidence or contraband, PO can remove it.

1. Ex: PO stopping people after bank robbery, frisk someone and feel wad of money, can remove

2. Must be immediately incriminating (PO can’t keep manipulating or touching it) 

c. Lower courts disagree on whether PO can order someone to empty pockets or lift shirt (may be safer for PO, in case there are needles or something); SCOTUS hasn’t answered; probably allowed
6. What else can PO do during a valid stop:

a. Rule: PO have automatic right to order driver and passengers out of a car they’ve stopped (no RS/PC needed; justified by officer safety)

b. Rule: PO can frisk (cursory inspection) a car for weapons if PO have RS to believe a weapon is in the car and is accessible
i. Long: To frisk a car, (1) RS there is a weapon (see ammo, part of a gun, etc.); (2) access (person will return to car after stop); (3) cursory inspection (only where a weapon could be found or accessed, not the trunk/locked container)
c. Rule: seizure for a traffic violation is more like a Terry stop than an arrest—it is a brief detention and its permissible length is determined by its mission (stop can last no longer than needed to complete the mission)
i. Authority for seizure ends when tasks tied to the traffic violation are, or reasonably should have been, completed

1. Can extend stop ONLY if there is consent, or if RS to extend the stop develops

2. If RS develops, then length of time determined by traditional Terry rules—did PO act reasonably to confirm or dispel suspicions
ii. Rodriguez: Car stopped for driving on shoulder; 2 men. PO asked questions, completed record check, called for backup. Gave D a ticket, asked for consent to search, D said no. Ordered D out of car, second PO arrived about 15-20mins later and walked around car with drug dog. On the second walk around the car (30 mins after initial stop), dog signaled and PO searched car and found meth (have PC under AE)

1. Holding: This stop was unreasonably long. PO went beyond the traffic violation that warranted the stop. Needed new RS/PC to extend the stop

d. During traffic stop, PO can only do things related to the mission of a typical traffic stop: order people out of car, check driver’s license, determine if there are outstanding warrants, and inspect registration/proof of insurance
i. Benefit of 2 officers and a dog: one can complete mission of traffic stop while other takes dog around the car (since dog not a search [don’t need PC], and not elongating stop more than what’s permissible)
5th and 6th Amendments
5th AMENDMENT: No person shall be compelled in any criminal case to be a witness against himself. 

6th AMENDMENT: In all criminal prosecutions, the accused shall have the assistance of counsel for his defense. 

3 Ways to Challenge Constitutionality of PO Interrogation:

1. Voluntariness approach: to be admissible, confession must voluntary & uncoerced, governed by 5th/14th Amendment due process

2. Miranda/regulatory approach: ensures reliable confessions by establishing rules/procedures for PO to follow

3. 6th Amendment right to counsel during interrogation: ensures confessions are reliable and voluntary by ensuring the right to counsel when being interrogated post-IJP
Police Interrogations & Voluntariness

1. RULE: D must show there was (1) coercive state conduct beyond the normal attributes of interrogation (2) that overbore the will of the suspect and caused him to confess
a. Colorado v. Connolly: D came up to PO and told them he killed a girl several years ago, PO arrested him and read him his rights. D waived rights and answered Qs. Clear that D was extremely mentally ill; told PO God told him he could only confess or kill himself. Court held this was a voluntary confession—due process isn’t concerned with the rationality of the decision, only concerned with presence of state coercion 
i. Must be coercive state conduct. Here, state didn’t do anything coercive
2. Coercive state conduct factors
a. Physical brutality (per se involuntary if PO use egregious brutality)

b. Lengthy interrogation (no set number of how long is too long)
c. Deprivation of food/drink/sleep (can’t starve you)

d. Threats/promises (general ok: “it’s better to talk; specific can be coercive: “we won’t arrest you if you confess”) 

e. Lies (PO allowed to lie [ex: the victim has identified you, best to confess], just can’t lie about rights)

3. Overbore the will of the suspect factors (must show link between coercion & confession)
a. Timing (did confession immediately follow coercive act; i.e., if they punch you and you respond immediately vs. they punch you and three days later you confess) 

b. D’s response to coercive conduct (D laughs after PO tells him he’ll get less jail time if he confesses)
c. Any intervening acts of mitigation (PO physically abuses suspect, other officers intervene and apologize to suspect. Then 4 hours later, suspect confesses. Intervening act of mitigation likely breaks the link between abuse and confession)
d. Other explanations for confession (suspect confessed for other reasons, regardless of what PO did)
4. Historically, pre-Miranda, this was the only basis for excluding a confession; it was unpredictable which is why courts adopted Miranda (still a valid rule)
Police Interrogations & Miranda
1. Miranda Warning: You have the right to remain silent. Anything you say can and will be used against you in a court of law. You have the right to an attorney. If you cannot afford an attorney, one will be provided for you. Do you understand the rights I have just read to you? With these rights in mind, do you wish to speak to me?

a. Miranda v. Arizona: 4 consolidated cases where PO questioned suspects until they confessed. Court held that PO must read D his rights any time D is undergoing custodial interrogation, or else D’s statements are inadmissible at trial. D can ether waive the rights or invoke them, but they must be read if there’s a custodial interrogation.

i. Purpose: eliminate PO coercion; make sure D knows rights

b. Derived from the 5th Amendment right against self-incrimination 

c. PO can’t interrogate you without an attorney present if you ask for one, but they don’t have to get an attorney (can just leave you in the room)
i. If they don’t provide you with one, they can’t interrogate you
d. Arrest still valid without Miranda; Miranda only required if the PO plan on interrogating the suspect. Arrest itself doesn’t require Miranda
i. Failing to provide warnings can be the basis for excluding the statement from a criminal trial, but it can’t be the basis for a lawsuit alleging that the D’s (5A) constitutional rights were violated
2. Miranda RULE: PO must provide a suspect with a Miranda warning when the suspect is undergoing custodial interrogation
a. Custody: deprivation of freedom associated with an arrest
i. Miranda defined it as a “significant deprivation of freedom”; now, it’s read to just mean arrest
ii. Traffic/Terry Stop (stopped on street/in public questioning): don’t need to give Miranda warnings, even if there is interrogation, because temporary/brief detention & not at mercy of PO (not in PO dominated environment; (1) in public & (2) generally 1-on-1)
1. Note: this is ordinary traffic stop. Can argue if an extraordinary stop, may be a different result
iii. Questioning someone in their home: not in custody and Miranda not required unless (1) PO arrive late at night and surround suspect in their bedroom (2) PO take the person’s phone and refuse to let them move around
1. Familiar circumstances at home and have control (can walk around), unless it becomes PO dominated environment
iv. Questioning someone at PO station: yes in custody and Miranda is required unless (1) suspect makes statement prior to arrest, and (2) told/implied you’re free to leave
b. Interrogation: direct questions or their functional equivalent
i. Functional equivalent: words or conduct the PO know or should know are reasonably likely to elicit an incriminating response
ii. RI vs. Innis: cab driver killed with shotgun; another driver held up by same D. Driver ID’d D at PO station. PO saw D and arrested him, put him in car. D had no gun. PO read Miranda but he invoked right to counsel. PO didn’t ask direct questions but had a conversation with each other about how there was a handicapped school in the area. PO said, “god forbid a little girl find the gun and kill herself.” D spoke up and told PO where the gun was. Court held that the PO’s statements to each other were NOT the functional equivalent of an interrogation

1. Factors (relevant but not determinative) 

a. Not a lengthy harangue

b. Not particularly provocative 

c. Did not exploit a particular susceptibility 

d. Didn’t intend to elicit a response
3. Undercover Agent Exception: statements elicited by undercover agents don’t violate the 5th Amendment even without Miranda warning being issued
a. Illinois v. Perkins: D in prison on unrelated offense; was bragging about a murder. PO placed undercover cop (“Vito Bianco”) into D’s cell. PO suggested they try to escape together, suggesting they need someone willing to kill. PO asked D if he had ever killed anyone, D made incriminating statements (characterized as a 30min interrogation)
i. Holding: no Miranda violation, requiring undercovers to expose themselves by reading Miranda defeats their purpose (can’t have PO dominated environment if you don’t know you’re dealing with PO)
4. Public Safety Exception: statement elicited in violation of Miranda is admissible when in response to a question reasonably prompted by a concern for public safety
a. NY v. Quarles: PO stopped by woman at night who said she had just been raped by a man with a gun who ran into a grocery store. PO entered store and found man; frisked him but he had an empty holster. PO asked “where is the gun” and he said “over there.” PO then read Miranda (where is the gun/over there was interrogation before MW)
i. Holding: no Miranda warning required here because of the public safety exception—it was instinctive to ask about the gun because PO were concerned about public finding it
b. Look for an instinctive question in response to a current public safety concern (ex., asking if they have needles in pocket before search; responding to smoke and hissing and asking suspect if there was a possible bomb; asking how to disable a bomb when seizing a terrorist, etc.)
Waiver of Miranda Rights
1. RULE: no statement elicited during a custodial interrogation is admissible unless D waives their rights. P must prove the waiver was (1) voluntary and (2) knowing
a. Voluntary: involuntary if (1) coercive PO conduct that (2) overbears the will of a suspect and causes him to waive his rights
b. Knowing: only need to know your Miranda rights (nothing else)

2. How does the suspect waive their rights? Can be express or implied waiver

a. Express: signing a waiver form, saying “I waived my Miranda rights”
i. On exam: if it says suspect waived his rights, assume express

b. Implied: implied waiver occurs if D engages in a course of conduct consistent with a desire to waive his rights. If D knows and understands his rights, making a voluntary statement to PO is an implied waiver. If D has neither invoked nor waived his rights, PO can continue to interrogate (although D does not have to answer)
Be given MW ( understand Miranda rights ( make uncoerced statement = implied waiver

i. Berghuis v. Thompkins: D arrested for shooting. PO give him MW form, read it to him, ask him to read out loud one of the warnings. Asked D to sign form, but D refused. D may have verbally said he understood (unclear from record). PO asked substantive Qs about the crime, D said nothing. He talked a couple times (“I want a mint” “this chair is ok”). D was mostly silent for 2.5 hours. Around 2.5 hours, PO asked “Do you pray to god to forgive you for what you did to that boy?” D said “Yes” (incriminating). D argued that (1) he asserted his right to remain silent and (2) he never waived Miranda
1. Holding: admissible. D impliedly waived his rights by saying “yes” to the PO’s question. He knew and understood his rights because he read them out loud and understood English
3. Post-Berghuis Waiver Rules Summary:
a. After PO give suspect MW, PO may interrogate a suspect who has neither invoked nor waived his rights, and

b. A suspect who understands his Miranda rights and has not invoked them, impliedly waives those rights by making an uncoerced statement to the PO

4. Post-Berghuis Reality: PO start questioning and 1 of 4 things will happen:
a. D expressly waives rights and talks = any statement after is admissible

b. D answers a Q = impliedly waives his rights so long as he understood them. Any statement is admissible

c. D invokes one of his rights (attorney or silence) = questioning must stop and any statement after is inadmissible 

d. D stays silent until PO stop interrogating = D never said anything, no admissibility issues, PO can restart questioning at any time until D asserts
5. Ex: PO says “do you understand these rights?” and D says “yes.” Sufficient to show that D understands rights. If D then answers a question from PO without invoking his rights, that’s implied waiver!

6. Bottom line ( Miranda is not a right not to be questioned, it is a right to remain silent. If you haven’t invoked, PO can question you (you don’t have to respond). The only way to cut off questioning is to invoke the right
Invoking the Right to Remain Silent
1. D can invoke the right to remain silent at any time during the interrogation; D controls the interrogation
2. How does the suspect invoke:

a. Berghuis Rule: to invoke the right to remain silent, D must unambiguously invoke the right to remain silent
i. What is an unambiguous assertion: would a reasonable person in the PO’s position believe that the person has asserted his right to remain silent?
ii. Not enough:
1. Ambiguous: “I can’t handle this” “I don’t think I should talk to you”
2. Simply remaining silent = ambiguous
iii. Bottom line: to invoke the right to remain silent, D has to speak (i.e., “I invoke my right to remain silent”)
iv. In essence, D has 2 rights: (1) right to remain silent (don’t need to invoke, you never have to answer their questions; based on 5A no self-incrimination); (2) right to cut off questioning (must unambiguously invoke; based on Miranda)
3. If suspect manages to invoke, what happens:
a. ALL PO questioning must STOP immediately. Any statements elicited after the invocation of this right are INADMISSIBLE
4. Can PO ever re-interrogate (i.e., are post-invocation waivers valid):
a. Rule: a waiver after a person has asserted their right to remain silent is valid when that person’s right to cut off questions was scrupulously honored
i. MI v. Mosley: D arrested for armed robbery, gave MW. Invoked right to remain silent. Qs immediately ceased. Few hours later, different PO brought him to a different room in a different division to interrogate him regarding a homicide. Read his MW, D waived his rights. D made an incriminating statement about the homicide. 
1. Holding: statement was admissible because this post-invocation waiver was valid
ii. Factors to suggest D’s right was scrupulously honored (vs. not perceived as 1 continuous interrogation)
1. Original interrogation immediately ceased upon invocation*

2. Some passage of time*

3. New warnings*

4. Waiver of rights*

5. New questions concerned a different crime

6. New questions were by different officers

7. Questioning was in a different location

* required, if don’t have, rights not scrupulously honored
Invoking the Right to Counsel

1. How do you invoke it:
a. Rule: D can only invoke the right to an attorney with an unambiguous request

i. Ex: “I invoke my right to an attorney,” “I want my lawyer”

ii. Rule: request for an attorney at arraignment is ambiguous because you could be asking for an attorney just for trial purposes

b. Must be a statement that a reasonable officer in the circumstances would understand as a request for an attorney
c. Rule: D cannot make an anticipatory invocation (i.e., can’t invoke ahead of time at arraignment on the record; must invoke in context of custodial interrogation) 

2. If suspect invokes, what happens after:
a. ALL PO questioning must STOP immediately. Any statements elicited after the invocation of this right are INADMISSIBLE
3. Can PO ever re-interrogate (i.e., are post-invocation waivers valid):
a. Rule: Any waiver obtained after D unambiguously invokes the right to counsel (post invocation waiver) is invalid unless:
i. D initiated the conversation, OR

1. If a suspect initiates the conversation (vs. PO initiated), PO can approach to try to obtain a waiver (that waiver, if obtained, will be valid)
2. Initiation occurs when a suspect makes a statement demonstrating a desire for a discussion relating to the investigation (vs. statement relating to the routine incident of incarceration)
a. “I changed my mind, I want to talk” = initiation

b. “Can I go to the bathroom?” = not initiation
c. “I don’t understand why I’m a suspect” = likely initiation
d. “What is going to happen to me now?” = maybe; depends on context
ii. D’s counsel is present, OR
1. Note: mere presence wouldn’t suffice. Would waive before PO proceeding with interrogation
iii. There’s been (1) a break in custody and (2) a passage of 14 days

1. Break in custody: occurs if (1) released from jail/prison to home (2) end of incarceration (3) sent from interrogation room back to prison cell (when you’re a convict, prison is considered your home). 

a. Remember: prison and jail are different (jail is not a break in custody; prison is a break in custody)

2. 14 days: no cases on how to track time; don’t know if 13 days and 23hrs is ok
b. Edwards v. Arizona: D arrested for robbery/murder. Given MW; waived and agreed to talk. Asserted his right to an attorney, Qs ceased. D returned to cell. Next day, 2 detectives came to speak to him, gave him new MW; he waived again and incriminated himself. D argued the post-invocation waiver was invalid
i. Holding: D’s post-invocation waiver was invalid; statement inadmissible
ii. Rule: after a person invokes the right to counsel, no PO initiated interrogation is allowed unless counsel is made available, or D initiates the conversation and waives his rights
1. Different than Mosley test 
iii. Courts have limited Edwards in 3 ways: (1) hard to invoke the right (2) easy for D to initiate (3) protection ends eventually (see Shatzer)
c. MD v. Shatzer: PO got a tip that D molested his son. Met with D at jail, read D his rights, D waived and talked. D then invoked right to an attorney and Qs ceased. 3 years later, PO got more info and questioned D regarding the same crime at a different jail (different detective), read his MW. D waived his rights (post-invocation waiver) and made an incriminating statement

i. Holding: post-invocation waiver was valid because break in custody longer than 14 days
ii. PO can approach and seek a waiver after the suspect has invoked the right to counsel when there has been a break in custody and the passage of 14 days since break
Police Interrogations & 6th Amendment
1. No person can be imprisoned for any offense, felony, or misdemeanor, unless he had an attorney at trial (unless waived)
a. Rule: D has the right to counsel at all critical pre-trial stages
i. Critical state = D is present and presence of counsel could make a difference, and without attorney, trial right becomes meaningless (eyewitness identification where D is present & after IJP; plea bargaining; interrogation)
2. Massiah RULE: once adversarial proceedings have begun, D has the right to counsel when the government deliberately elicits information from him
a. Two elements: (1) initiation of judicial proceedings (IJP) and (2) deliberate elicitation 

b. Initiation of judicial proceedings (IJP): represents the point where clear accusation by state (arrest NOT enough)
i. On exam: arraignment or indictment
ii. 3 Implications of IJP for 6A Rights:
1. Custody is irrelevant, doesn’t matter if at home, on street, in jail (you get 6A right as soon as there’s IJP)

2. 6A right is offense specific (questioning has to be related to the offense the IJP is for; must be for same offense)
3. 6A right is automatic (no need to invoke)

c. Deliberate elicitation: PO must deliberately elicit information
i. Can use undercover agents as merely a listening post without violating 6A (no deliberate elicitation if the undercover agent is merely a listening post and doesn’t ask Qs)
ii. If undercover agent is deliberately eliciting D and making him talk more ( 6A violation
3. Rule Summary: after IJP, PO cannot deliberately elicit information outside the presence of D’s attorney unless D waives the right to an attorney

a. Waiver RULE: Valid waiver of the Miranda rights also waives the 6th Amendment right to counsel

b. Ex: D arrested, custody, arraigned, interrogated, read MW, waives MW, and makes an incriminating statement—this is IJP + deliberate elicitation, but the waiver of MW also waives the 6th = admissible
Summary of Rights During Police Interrogations

D in Custody; no IJP

Freedom from coerced confessions (5th and 14th Amendments)

Miranda rights (5th Amendment)
D in Custody, IJP
Freedom from coerced confessions (5th and 14th Amendments)

Miranda rights (5th Amendment)

6th Amendment Right to Counsel
D out of Custody, IJP

Freedom from coerced confessions (5th and 14th Amendments)

6th Amendment Right to Counsel

D out of custody, No IJP

Freedom from coerced confessions (5th and 14th Amendments)

ROADMAP

IF NO MIRANDA WARNINGS WERE GIVEN:

1. 4TH Amendment violation?
a. Was statement fruit of an illegal search? (i.e., was statement elicited through eavesdropping?) If so, does it fall under Katz (search) or White (no search because of false friend who agreed to be wired).

b. Was statement fruit of an illegal seizure? (i.e., illegal stop, illegal arrest)
2. 5th/14th Amendment Voluntariness violation? Involuntary statement?

Was there

a.  Coercive police conduct 

b. That overbore the will of the suspect?

3. 5th/14th Amendment Miranda violation?
a. Were warnings not given when they should have been?

Did warnings need to be given? I.e., was there custodial interrogation?

If custodial interrogation, warnings should have been given and the statement is INADMISSIBLE unless one of the exceptions apply—

· Public safety?

· Undercover agent

b. If NO custodial interrogation, Miranda warnings are not necessary and no violation possible

4. 6th Amendment/right to counsel violation?  

If IJP and deliberate elicitation, statement is inadmissible.  

If no IJP or no deliberate elicitation, statement is admissible

IF MIRANDA WARNINGS WERE GIVEN:

1. 4th Amendment violation? see above

2. 5th/14th Amendment voluntariness—see above

3. 5th/14th amendment Miranda violations:

a. Was there a VALID WAIVER of the Miranda rights?

· Trace to find any waiver-explicit or implied (BERGHUIS)

· If NO Waiver—it is a Miranda violation (must be a waiver of rights before statement is admissible)

b.  IF THERE IS A WAIVER—IS IT VALID?

· Was waiver voluntary/knowing?

· If implied from talking, is it valid under Berghuis?

· IS THERE A PRECLUSIVE EVENT that affects the validity of the waiver?

If no-use analysis above

IF YES (or possibly yes)—ASK:

--DID D assert right to remain silent?


Was the Right asserted unambiguous?

 IF AMBIG, NO ASSERTION



IF UNAMBIG—Waiver is INVALID unless it SATISFIES Mosley’s SCRUP HONORED TEST

--DID D assert right to attorney?



Was the right asserted unambig? 



IF AMBIG, NO ASSERTION



IF UNAMBIG—Waiver is INVALID unless it satisfies Edwards/Shatzer: 

No police initiated interrogation without an attorney present unless there has been a break in custody and the passage of 14 days.   SO ASK:

· Did D initiate the conversation (and then waive his rights)

Or

· Was D’s Attorney present for the waiver/interrogation

Or

· Did the D waive his rights after a break in custody and 14 days after asserting his right to an attorney.  

4.  5th/14th Amendment Miranda  Violation?
Did the D Unambiguously assert his rights to either remain silent or counsel, and the police continue interrogating?  If so, violation of Miranda  (once D asserts his rights, procedure is clear—questions must immediately cease).  

5.  6th/14th Amendment Right to counsel
a. Was there IJP and deliberate elicitation on the offense that the statement is being admitted?
b. IF NO- no 6th Amendment violation
c. IF YES- statement is inadmissible unless the D’s attorney was present, or unless the D waived his rights to an attorney under the 6th/14th Amendment (by waiving his rights consistent with Miranda). 
Trade off with passage of time
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