Contract: A promise or set of promises for the breach of which the law gives remedy or performance of which the law recognizes as a duty.  Rst 2d 1.
Offer – Acceptance – Intent – Consideration 

1. What law applies to the alleged Agreement 

a. Common Law/Restatement

b. UCC – sale of goods (with backup of common law/restatement)
A. UCC Art. 2 applies to contracts for the sale of goods (movable, tangible)

1. If not UCC,then Common Law and restatement apply 
2. If UCC agreement, UCC rules control and gap fill with CL/Rst rules (ex. Offer not defined in UCC so use CL/Rst)

· Sale = transfer of ownership of good from seller to buyer (not leases or gifts as no transfer of ownership)

· Good = all things moveable/tangible (can be alive; ex: livestock, manufactured goods, crops | not: real property, services, intangible rights)

· Note: if money is a collectible item (ex. Old $100 coin), then it is a good

· UCC§2-106(1) “[S]ale [is] the passing of title [ownership] from the seller to the buyer for a price.” “Contract for sale” includes both a present sale of goods and contract to sell goods at a future time.

· Note: Article 2 does not require any party to be a merchant.  Only: (a) 2-205 (firm offer) requires offeror to be a merchant (but if neither party is a merchant, then option K needs small consideration to be enforceable under CL) and (b) for 2-207(2) re. which varying term is part of K to apply, both sides must be merchants.

· 2-205 Firm Offers – 1. Must be merchant, 2 signed or typed acceptance, gives an assurance will be held open. NO CONSIDERATION REQ. 

· Merchant 2-104(1) A merchant is a person who deals in goods of the kind involved in the transaction or by occupation otherwise holds himself as having knowledge or skill in regards to the practice or goods in the transaction

B. Mixed/hybrid contracts – if K is for part sale of good and sale of non-good/service

1. Majority: Predominant purpose test (PPT)
· Used to determine if a contract is for the sale of goods – if a contract is primarily for services with goods being incidental, it does not fall under UCC. If the agreement is predominantly for the sale of goods it falls under UCC.

· 3 Factors: (1) Language of K; (2) nature of supplier’s business; (3) intrinsic value of goods v. services

· Princess Cruises v. GE case – court held agreement was mainly for services ((1) agreement stated scope was for service; (2) K from service department (even tho GE’s known for manufacturing goods)) If sale of non-good/service dominate with sale of good being incidental, CL/Rst apply 
· If sale of goods dominates with sale of non-good being incidental, UCC Art. 2 applies:

· Can compare cost of goods and non-goods under agreement (ex.: cost of goods is $700, cost of service is $100 and use this to argue that UCC applies when apply PPT – if want to use UCC law)

i. Jannusch v. Naffziger/Festival Foods case – court held agreement was for sale of goods used in operating FF even though sale of business (price was mostly for truck and equipment) so UCC applies 

ii. UCC 2-204 1. A contract for the sale of goods may be made in any manner to show agreement including conduct by both parties which recognizes the existence of a contract 2. An agreement sufficient to constitute a contract may be found even though the moment of making it isn’t clear 3. Even if one or more terms are left open, the contract doesn’t necessarily fail if the parties intended to make a contract and there is reasonably certain basis for remedy.

2. Minority test: gravamen of the complaint (can produce different result from PPT)

· What is the focus of the complaint (for deficient service/non-good or deficient good)? Even though cost for parts is $700 and labor is $100, can use gravamen of the complaint test (if jurisdiction uses this test) to argue that complaint is for negligent service so CL/Rst apply, not UCC

· Example: Princess Cruise case – court cited that the gravamen of Princess’s complaint is w/ GE’s deficient service (not deficient parts)
2. Have the parties entered into an enforceable contract?

A. Are the requirements of formation met? Mutual Assent (offer and acceptance) and Consideration 
Contract Formation requires mutual assent and consideration 

Mutual assent requires OFFER and Acceptance  

A. Mutual Assent 


Mutual Assent: Meeting of the minds (offer (with no termination) + Acceptance)
1. Intention to be bound: the objective theory of contract 
· Rst 2d 3 An agreement is a manifestation of mutual assent in the part of two or more persons. A bargain is an agreement to exchange promises or to exchange a promise for performance or to exchange performances.

·  Rst 2d 17 (with limited exception) the formation of a contract requires a bargain in which there is manifestation of mutual assent to the exchange and consideration.
· Rst 2d 18 – manifestation of mutual assent requires that each party make a promise or begin to render performance  

a. Ray v Eurice Brothers

i. Objective Theory of contract – looks to whether a reasonable person in the same position of the person who wants to enforce K would conclude a K has been formed Rst 2d 24
ii. Key concept: Focus of mutual assent is on whether a reasonable person in the position of the party who wants to enforce K would conclude that the parties intend to be bound. 

iii. Signing a K is an objective manifestation of assent

iv. Parties have a duty to read before signing 

b. Notes after Ray v Eurice: What do the following add to the puzzle 
i. Skrbina v Fleming Co – classical objective approach – treating signing as assent 
ii. Lucy v Zehmer – from an objective perspective did the offeror seem joking or serious 
iii. Leonard v Pepsico – (jet plane) – was the offer just hyperbole or too good to be real?
2. Offer and acceptance in Bilateral K
Bilateral Contract: Offeror makes a promise, offeree also makes a promise (or performance). Offer can be accepted by promise or performance 

Offer Defined: Manifestation of willingness to enter into a bargain that justifies another person un understanding that assent is invited. Rst 24
Acceptance Defined: Expression of assent to an offer (promise or performance). 
a. Rst 32 ON EXAM – In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform or by rendering the performance - whatever the offeree chooses.

b. Rst 25 an enforceable option K required offeror to hold the offer open for the time specified
c. Rst 37 – Not withstanding 38-39 the power of acceptance under an option contract is not terminated by rejection or counter offer; revocation or death or incapacity of the offeror unless the requirements are met for discharge of contractual duty. An enforceable option makes the underlying offer irrevocable during the option period. 

d. Preliminary Negotiations: A manifestation of willingness to enter a bargain is not an offer if the person to whom it is addressed knows or has reason to know the person does not intend on making it until further manifestation of assent. 

e. Lonergan v Skolnick (Rule 24/26)
i. Offer, rejection, C/O effective upon receipt 

ii. Acceptance effective upon dispatch 

· Exception: Option K (acceptance on receipt)

iii. Defendant’s ad to sell land was not an offer but an invitation to make an offer. Not specific to a person. Would create an over-acceptance problem.

f. Normile v Miller – you snooze you lose 
i. Ex in this case: Rst Indirect communication to offerors revocation to offeree  (you snooze you lose)
ii. An offer that has not been accepted can be terminated by: Rejection by offeree, lapse of time if specified, revocation by offeror, death or incapacity of offeror, indirect communications (36-39, 43, 59)
iii. Restatement 2d §36 – Methods of Termination of the Power or Acceptance
(1)An offeree’s power of acceptance may be terminated by

(a)Rejection or counter-offer by the offeree, or

(b)Lapse of time, or

(c)Revocation by the offeror, or

(d)Death or incapacity of the offeror or offeree

(2)In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer. 

g. Common Law: to be enforceable an option K must have mutual assent and SEPARATE consideration

h. Rst 26 – Preliminary negotiations - a manifestation of willingness to enter a bargain is NOT an offer, if the person to whom it is addressed knows or has reason to know the person making it does not intend to conclude a bargain until further manifestation of assent.

i. Exception: if language of commitment or ad invites offeree’s action without further commitment

ii. If you are close to having all the deal points done, but not quite there, and one party is offering terms but hasn’t offered all of them there isn’t necessarily acceptance 
i. Advertisements are invitations for offer generally acceptance of an offer is a manifestation of the offerees assent to the terms. Ad is not an offer; it’s an invitation to make an offer

Restatement 2d §26 Comment B

Advertising. Advertisements are not ordinarily intended or understood as offers to sell. The same is true of catalogues, price lists and circulars, even though the terms of suggested bargains may be stated in some detail. It is of course possible to make an offer by an advertisement directed to the general public, but there must ordinarily be some language of commitment or some invitation to take action without further communication…

j. Rst 50 – acceptance of an offer is manifestation of the offerees assent to the terms of the offer 
k. Rst 59 – a reply to an offer which purports to accept it but is conditional on the offerors assent to any terms that vary from the offer is a COUNTER OFFER, not acceptance 

l. Rst 60 – offeror is the master of the offer and can specify the way it can be accepted

m. Rst 63, 65, 66 offer, rejection and counter offer are effective upon receipt 
n. Rst 63 unless the offer provides otherwise, an acceptance is not operative until received by offeror 

o. General rule: acceptance is effective upon dispatch 

p. MAILBOX Rule 

i. Offeree sends rejection and later sends acceptance 



Rejection is effective if it arrives first







Acceptance is effective if it arrives first

ii. If the offeree sends acceptance and then rejection, Acceptance is effective unless


Rejection arrives first

Offeror detrimentally relies on the rejection  (detrimentally rely = because you rejected my offer I sold it to my other buyer for less money so now I lost money) 

3. Offer and Acceptance in Unilateral (performance is the only way to assent)

Unilateral K defined: Offeror makes a promise, offeree accepts by performance only. 
Offeree can ONLY accept by performance specifically (offeror does not want promise)


Ex: Offeror offers $500 for safe return of dog


Ex: RE agency offers bonus of $100k if the employee sells $20MM in 2020


Ex: Dad offers son $1k if he graduates with a B average

*performance in all of these is speculative – they are not sure they can perform until it is done. Promise is worthless bc action may not be doable.
a. Cook v Coldwell Banker (RE 30% bonus case)

i.  Original offer was accepted because she started performance, she completed performance before initial terms. When he tried to change the terms she had already accepted the first offer by performing. She got her bonus.
ii. Rule: Substantially performing makes offer irrevocable 
b. Sateriale v R.J. Reynolds (Camel C Note)
i. Common Law – free revocability 
ii. Rst Rule – beginning performance makes offer irrevocable but is not acceptance until complete

iii. Cook v Coldwell rule – substantial performance makes offer irrevocable 

c. Common law allowed for revocation up until last step. This was unfair to RST and case law came in 

d. Rst 45 – Beginning of performance makes the offer irrevocable, but agreement isn’t enforceable yet – acceptance is at COMPLETION of performance. 

e. Rst 62 – if an offer can be accepted by promise or performance, beginning performance is acceptance and operates as a promise to complete

f. If an offer can be accepted only by performance, is the offeror free to revoke after the offeree begins performance but before he completes?
i. Common law: Yes, can revoke until last step

ii. Exceptions: Rst, Cook v Coldwell, Sateriale v RJ Reynolds

4. Postponed Bargaining: The “Agreement to Agree” and the doctrine of indefiniteness
a. Incomplete Bargaining 

i. Common law – all parties had to agree on ALL MATERIAL terms for a court to enforce K

ii. Incomplete bargaining created problems in two contexts:

· Agreement to Agree (parties have agreed to some terms but left one or more open)

a. Common Law: where there is an agreement to agree, and a subsequent failure to reach agreement, there is no K

b. Rst 33 – K formation requires the terms are reasonably certain (this is the trend and more lenient)

c. Modern trend follows UCC approach –  204 open terms – when the parties to a bargain sufficiently defined to be a contract have not agreed with respect to an essential term, the court may supply a reasonable term.  204(3) even though one or more terms are left open a K for sale does not fail indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for remedy. Default gap fillers: 2-305 (price of goods), 2-307 (mode of delivery), 2-308 (place of delivery), 2-309 (time of delivery)
· Formal contract contemplated (parties have agreed on major terms but have not completed executing formal written doc)

b. Walker v Keith (rental fixed renewal term issue)
i. Focuses on renewal option term (not a separate option K)

c. Quake Construction v American Airlines 

i. Letter of intent, no formal K – was there an enforceable K based on letter of intent? 3 options

· LOI is binding and creates enforceable K

· No contract, LOI is not binding 

· LOI is binding only as a promise to bargain in good faith 

ii. BE CLEAR on whether LOI does or does not create enforceable K when drafting 
5. Mutual assent under the UCC
a. UCC 2-206 (1) Offer and acceptance  

i. Unless otherwise unambiguously indicated an offer to make a K shall be construed as inviting acceptance and in any and by any medium reasonable in the circumstances

ii. 2-206 (1)b – an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to shup or prompt and current actual shipment 

iii. 2-206(2) if beginning a requested performance is a reasonable mode of acceptance, an offeror who is NOT notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance 

b. Qualified Acceptance: The Battle of Forms 

i. Common Scenario:

· Parties negotiated dickered terms (terms agreed upon by both parties but not necessarily in writing)

· Buyer sends seller an offer in standard form (PO). Included dickered and other terms 

· Seller sends buyer purported acceptance in a standard acknowledgement form with blanks filled in 

a. Dickered terms in AF match PO but

b. Other terms vary from PO

· Parties perform: Sellerships, buyer accepts goods 

ii. 2 big issues w battle of forms: 
· Is an enforceable K formed based solely on writings (ie exchange of varying forms)

· Based on writing + conduct (last offer w varying term)

· (then we jump to Big Q 3 – what are the terms)

c. Princess Cruises v General Electric Co 

Services were predominant not goods. 

i. Mirror Image : a doctrine requiring any acceptance to be an unconditional assent to the terms of the offer. Thus, at least historically CL, any acceptance had to embrace the pricing and other information included in an offer, or there would be no binding contract. NOTE: 2-206 assumes the offer is made by the buyer. Assumes a mirror image acceptance. 
RSt 61 an acceptance which requests a change or addition to terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or additional terms. 
ii. Last Shot rule: if an acceptance contains different terms, it is a counter-offer instead. If the parties perform without ever reaching agreement on the terms, then whatever is in the final document exchanged between the parties is the final binding contract. If parties perform, the last party to change the terms gets all of their terms and that party is usually the seller. Accepted by explicit acceptance or by performing 
iii. UCC 2-207 UCC drafters wanted to change the mirror image and last shot rule. 2-207 permits VARYING ACCEPTANCE as an acceptance and form K. In some circumstances allows the varying term to become part of K. *look for acceptance varying offer
· 2-207(1) General Rule – definite, seasonable, expression of acceptance (or written confirmation in reasonable time), operates as ACCEPTANCE even though it has additional or different terms unless acceptance is EXPRESSLY made conditional on assent to addt’l terms. 
· If purported acceptance has different or additional terms, go to 2-207(1). OR 2-207(3). If no varying terms DO NOT go to 2-207(1)
· Is the purported acceptance acceptance or C/O?
a. If purported acceptance = acceptance 

1. The exchange of writing creates K

2. Analyze varying terms under 2-207(2) (jump to big Q3)

b. If purported acceptance = C/O – NOT acceptance 

1. Exchange of writings does NOT create K

2. C/O rejects offer and is new offer

3. 2-207 Not applicable 

4. If there is performance anyway, analyze 2-207(3). Is there a K based on conduct? If so, what are terms? (BQ3)





SEE 2-207 CHART
d. Firm Offers

i. UCC 2-205 requires 

· an offer to buy or sell goods by a merchant

· signed writing (can be typed)

· assurance to offeree it will be held open 

a. MAX of 3 months so neither a stated or reasonable time can exceed this unless renewed by offeror or offeree gives consideration. So option period can be shorter of the stated or reasonable time, OR 3 months. IRREVOCABLE during this time. 
· if assurance is on a form supplied by offeree, offeror must sign assurance separately. 

· NO CONSIDERATION REQUIREMENT 

e. Electronic and layered contracting 
i. TERMS:

· Shrinkwrap – contract terms are inside packaging. Sometimes there is a notice on the outside that warns the buyer of terms inside, keeping the product constitutes acceptance of terms. Buyer is typically given a limited opportunity to return. Buyer makes two contract decisions - decide to purchase without terms and then second when received and opened whether to assent to terms. 
· Clickwrap (aka clickthrough) – terms are provided during purchase of good. To continue you may be required to click a box to agree or initial to agree. Some sellers require you click through first.

· Browsewrap – internet provider terms of browsing an internet site are provided on website. You can typically locate by navigating site and not typically required to check a box etc. Using the site typically is consent. 

ii. Majority View 

· ProCD and Hill v Gateway – Practical considerations support allowing vendors to enclose the full legal terms WITH the products and UCC 2-204 “a vendor is a master of the offer and may invite acceptance by conduct. Buyer may performance. Buyer accepts the offer by not returning after a REASONABLE opportunity to refuse. K includes all sellers terms. 
ProCD – buyer was bound by sellers terms that were included in the software packaging and appeared when buyer first used software. 

HILL – buyer can accept and be bound bu terms and conditions packaged with a product if seller gives buyer opportunity to reject by returning and buyer chooses not to. 

· Conceptual approach to K formation: Seller makes an offer by promising to ship/providing or actually shipping product with terms and conditions in package. Buyer ACCEPTS the offer by keeping the product. UCC 2-207 does not apply, because there is no battle of forms. 

· Contract is fully formed at the moment the buyer decided to keep the product past the stated return period. Alternatively, courts sometimes conclude formation occurs in steps over time LAYERED contracting. 1. Buyer accepts the offer to buy, not knowing conditions. 2. Accepts terms and conditions by not returning product. 
iii. Minority View

· Klocek v Gateway – held that a buyer’s act of keeping the computer past 5 days was insufficient to show buyer agreed to seller terms. 
· Stepsaver – Held a licensing agreement that the seller affixed to product was a proposal for additional terms that was not binding unless expressly agreed to. 

· More traditional conceptualization of formation. 

· Buyer is the offeror, seller is the offeree. Seller accepts buyer offer by promising to ship goods/taking payment/shipping goods. Contract is fully formed when seller accepts by performing. UCC 2-206
· If K is based on conduct, not writing, see UCC 2-207(3)

· If K is based on writing, when seller later discloses additional terms, they would not be part of the contact if the buyer is not a merchant UCC 2-207. In a sale between two merchants, the additional term must be analyzed under 2-207(2). 

· If K is oral, followed by seller sending the buyer a written terms sheet, the term sheet would be written confirmation of the terms of the oral K. if confirmation is different from oral agreement, sellers term is not part of K. If they are additional, analyze under 2-207(2) TERM IS NOT PART OF THE k IF ONE PARTY IS A NON MERCHANT AND DOESN’T ASSENT TO THE TERM. 
iv. Other Cases
· Specht v Netscape –Clickwrap. buyer downloaded software from Netscape, Netscape had terms and conditions that included arbitration, site did not require checking I agree, Netscape could not establish that buyer was actually aware or reasonably had notice. Court held buyer did not assent. 
· DeFontes v Dell – More than one plaintiff. Defendant (Dell) moved for arbitration. Dells Terms and conditions said by accepting delivery, accepted Dell’s terms and conditions that included arbitration. Customer could return computer. Terms and conditions did not make it clear buyer could reject by returning. No arbitration was allowed.  

· Meyer v Uber – Main screen where you create account clearly had a blue underlined terms and conditions and stated by creating account you are agreeing. Included arbitration clause. RULE: To be bound, offeree must have either ACTUAL notice or constructive notice (a reasonable person would have been on notice). A reasonably prudent smart phone user would have known the blue link was a notice. AND the offeree must have unambiguously manifested assent to those terms. 
· See other Uber case – Callinane v Uber – customers were NOT reasonably notified because the link was not conspicuous.  Allowed case to proceed (against arbitration clause)
· Other Uber case Thornton v Uber – recent – android onscreen keyboard blocked the link, was not conspicuous. Users couldn’t consent if couldn’t see. Uber also sent an email but had to prove users received it. 
· Long v Provide Commerce – Flowers unassembled case. Commerce argued by visiting the website (which the user has already done) they agree to the terms. No affirmative action is required to agree, so the validity is determined whether the user has actual or constructive knowledge. Absent actual notice, the validity turns on a reasonably prudent user on inquiry notice. The link was light green, surrounded by a lot of other links, on a green background. Laid out in a manner that tended to conceal. CONSPICUOUS TERMS may not be enough to alert a user. The onus is on the website owners to notice consumers. Consumers cannot be expected to ferret out hyperlinks and terms and conditions.  

B. Consideration – something of value be exchanged 
· Defining Consideration 

a. Benefit Detriment Test – common law – Consideration is a benefit to the promisor or detriment to the promise 

i.  “detriment” promise does or promises to do (or not do) something that promise was under no prior legal duty to do or not do

ii. “benefit” promisor obtained or is promised something to which they had no prior legal right

iii. Hamer v Sidway (uncle promised $ for no drinking etc until older) 

b. Bargained for Exchange BFE (reciprocal exchange, reciprocal inducement)
i. Would each party have done what they did anyway even if the other party didn’t promise what they did?

ii. Consideration is reciprocal conventional inducement, each for the other, quid pro quo 

iii. Rst 71 – 1. to constitute consideration, a performance or return promise must be bargained for 2. A performance or return promise Is bargained for if it is “sought by the promisor in exchange for his promise and given by the promisee in exchange for that promise

iv. Pennsy Supply Inc v American Ash * will use a lot 





Lack of negotiation does not prevent K formation 

1. An enforceable promise supported by consideration OR an unenforceable conditional gift (Willistons Tramp)

v. Donative Promise w BFE v. Purely donative promise 

c. Adequacy of Consideration 

i. General Rule: Court will not weight the adequacy of consideration

1. Exceptions: 

a. no consideration if promise is exchanged for Sham or nominal consideration

b. grossly inadequate/shocking 

c. illusory promise (promise in form but in reality doesn’t commit promisor to anything) 

d. past performance
e. pre-existing duty - Performance of pre existing duty is not consideration (cab example – he stopped halfway and tried to change the price but already committed for lesser price.)
d. Dougherty v Salt  

i. Purely donative promise is not enforceable 

ii. KCP 8E 117

iii. Sham consideration is not consideration 

iv. Rst 71 – a mere pretense of bargain does not suffice, as where a false recital of consideration or where the purposed consideration is nominal 

v. Rst 72 formality is not essential to consideration nor does formality supply consideration where exchange is absent 

vi. Rst 79 – disparity in value with or without other circumstances sometimes indicated that the purported consideration was not in fact bargained for but was merely a formality or pretense and does not satisfy Rst 71. 

vii. A promise to make a future gift is not enforceable 

f. Plowman v Indian Refining Co
i. Providing past performance which has already occurred cannot be inducement for present promise 
ii. A promise made out of gratitude for past conduct without new is not consideration

iii. Rst 77 – a promise made in exchange for an illusory promise is not enforceable But a party who makes an illusory promise may still accept the counterpartys offer by performance. The implied duty of good faith converts an otherwise illusory promise into consideration   

g. Dohrman v Swaney (Mrs. Rogers) 
i. Consideration (changing sons names) Grossly inadequate, minimally beneficial. Promise also illusory because boys can change back. 

h. Marshall Durbin Food Corp v Baker (early retirement) 
i. MDF argued the agreement was unenforceable bc no consideration. Tried to argue it illusory since he was an employee at will. Court holds K enforceable because even though Baker’s promise to stay was illusory he accepted by performance (staying even when it was bad and he didn’t have to). Good faith converted illusory promise to consideration. 
i. Good faith and fair dealing: 204 UCC 2-306(1) Quantity Term = seller’s ouput or buyers requirements. Actual output or requirement occur in good faither – NOT an illusory promise. 

i. UCC2-306(2) – K for exclusive dealing in goods imposes an obligation by the seller to use best efforts to supply the good and by buyer to use best efforts to promote their sale 

j. Option Contracts 

i. Rst 87 (1) An offer is binding as an option K if:

· In writing

· Signed by offeror

· Recites a purported consideration (ie I give you $10 to hold until Monday)

· Proposes an exchange on fair terms within reasonable time 

Big Question 2B. Do any defenses render an otherwise enforceable agreement unenforceable?
A. STATUTE OF FRAUDS – a defense against enforcement of a contract and it must be pled as an affirmative defense by a defendant. If a defendant in suit successfully argues SOF, the contract is unenforceable against them. ( General rule: Oral contracts are enforceable EXCEPTIONS: certain types must be in writing, this is part of the statute of frauds.)
i. Under the statute of frauds, a contract is unenforceable if:

1. The contract is within Statute of Frauds AND
2. The statue of frauds is not satisfied AND
3. No exception to the statute of frauds applies which would take the contract out of SOF.
ii. Purposes of Statute of Frauds are
1. Evidentiary (to prove evidence they entered into a K, lessens danger of lies in testimony)
2. Precautionary: to avoid fraudulent assertion that a contract was entered into
3. Cautionary: to make the parties aware they are entering a legal agreement 
I. Is the contract a type within SOF? (if no, no bar to enforcement)  -  MYLEGS
a. Restatement:

1. Marriage (or related) 

2. Over a year (cannot logically be performed within)

3.  Land (or real estate) (Restatement 110 – includes leases over 1 year)

4. Executor 

5. Guarantor (surety, guarantor etc – secondarily responsible for debt)

6. Sales
b. UCC 2-201 only requires sale of goods over $500 
II. If the writing is within SOF is there a writing signed by the party it is being enforced against. (if no, no bar to enforcement)

i. Restatement 131 common law requires a writing “signed” by the person the SOF is charged against that reasonably identifies subject matter, sufficiently indicates a K was formed, states with reasonably certainty the terms of K
ii. UCC   a writing signed by the party the claim is against, sufficiently to indicate a K for sale has been made, contain subject matter and quantity term. (doesn’t matter if term is incorrectly stated). Exception if both parties are merchants

iii. UCC Exception to writing: writing can be enforced against party who did not sign if both parties are merchants, within a reasonable time confirmation was sent to each other, recipient has reason to know contents, doesn’t object within 10 days of receipt 

III. Does an exception apply? Exceptions permit enforcement where there is no writing. (if YES, no bar to enforcement)

i. Evidentiary: the circumstances show a contract was made despite lack of writing

ii. Protection of a party who incurred a detriment in justifiable reliance on the K

iii. Crabtree v Elizabeth Arden: Contract for two years of employment with scheduled increases. Crabtree sued, Arden claimed SOF. K was over a year, was there a signed writing? Signed payroll cards constituted a writing. RULE: SOF does not require writings to be in one document – string with sufficient connection is ok. Oral testimony admitting connection ok too.  
iv. CL/RST Exceptions:  
1. Past performance or other reliance when a transaction involves land

a. Beaver v Brumlow: (Beaver sell land to brumlow – brumlow worked for beaver). Buyers went into possession of land, developed on it, acquired permits with sellers help. Party seeking enforcement must have changed position in reliance on oral K, and reliance must be reasonable. Agreement was clear enough with enough evidence to remove it from SOF. Performance must make an outsider reasonably conclude there was a contract. 
b. Rst 129 a contract for transfer of land may be enforced if the party seeking to enforce reasonably relied on the K, and on continuing assent of the other has so changed his position that injustice can ONLY be avoided by specific enforcement 
c. Part performance (Beaver v Brumlow also) – when an oral agreement has been performed to such an extent as to make it inequitable to deny effect thereto. Significant partial performance. 

d. Promissory estoppel in statute of frauds 

i. Rst 139 a promise in which the promisor should reasonably expect to induce action or forbearance is enforceable not withstanding the statute of frauds if injustice can only be avoided by enforcement of promise. Many courts prepared to use PE to overcome SOF. 
ii. Availability and adequacy of other remedies, such as cancellation and restitution

iii. Definite and substantial character of the action taken in reliance

iv. Extent to which action or forbearance corroborates the evidence of a K

v. Reasonableness of action or forbearance in reliance 

vi. Extent to which action or forbearance was foreseeable by promisor  

e. Alaska Dem Party v Rice (she moved across at promise of job – SOF PE applied) - 
v. UCC - SOF Exceptions:
a. Seller had begun to make specifically manufactured goods 2-201(3)
b. Payment for goods has been made and accepted, goods have been delivered and accepted 

c. Party charged admits in testimony or otherwise K was made 2-201(3)b
d. Special manufacture exception 

e. Merchants confirmation exception – one merchant sends written conf, the other fails to object in 10 days. 
f. Can PE be argued against SOF under UCC? Not clear.  

2. BUFFALOE V HART – Tobacco barns. Writing on check to Hart was not sufficient to be a writing because Hart didn’t sign it nor was his name on it. Giving the check, taking the barns, improving them, talking about having them etc was payment for goods and receive of goods. 
B. Lack of Competency 

I. Minority/Infancy (under 18)
i. Rst 14 & CL/General Rule: contracts of minors (infants) are voidable, subject to disaffirmation by the minor either 1. Before attaining 18 or within a reasonable period after 18
1. Exceptions: emancipation, necessary items (housing, food, clothing), tortious conduct

2. Exceptions: pre injury releases – court are split 

3. Post injury require court approval cannot be disaffirmed 

4. Vendors ignorance of age is not a defense 

5. Fake ID or lies may restrict ability to disaffirm

ii. Traditional approach: 

1. Minor can disaffirm or void K even if full performance or if Minor cannot return what was received 

2. Minor must return what they still have 

3. No setoff requirement: minor is not required to make any restitution for diminution in value 
iii. Modern set off rule

1. Where K is voidable by minor, minor can recover amount paid minus set off

a. Setoff is reasonable compensation for use of, negligent or willful damage

2. Dodson – 16YO bought truck, 9 months later truck had mechanical issues – minor kept driving, engine blew up. Teenager asked for refund and sued to rescind – truck was hit while sitting. Truck was not only worth $500 set off.
3. Set off rule applies where

a. Minor has not been overreached in any way

b. No undue influence 

c. K is fair and reasonable 

d. Minor paid money and taken and used product 
II. Mental incapacity 

i. CL – cognitive test

ii. Rst 15 – cognitive test or volitional test – a person incurs only voidable contractual duties by entering into a transaction by reason of mental illness or defect.
1. He is unable to understand in a reasonable manner the nature and consequences of the transaction 

2. He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of condition

3. Limitations 15(2) – if counterparty is unaware of mental defect 

a. The K is fair 

b. Other party is without knowledge of defect 

c. Power of avoidance terminates under 1 to the extent that avoidance would be unjust because 

i. The K has been partially or fully performed 

ii. Circumstances have changes 

d. Court may grant relief as justice requires 
iii. Sparrow v Demonico- Susan sole owner of moms home. Sister Frances sued for her ½. Mediation occurred. Susan was emotional, had just stopped Zoloft, was slurring words, she cried, she left early. Lawyer settled for them. Evidence was insufficient to prove mental incapacity. Mental capacity needs medical evidence or expert testimony, not just a judge to decide. Party seeking to void has burden of proof. 

iv. Set off is required 
v. Someone who has a guardian or conservator lacks capacity
vi. K is voidable if party has reason to know counterparty is intoxicated, unable to understand 

vii. Compare rules on minor vs mental incompetency (mental stricter)
1. Minors can disaffirm even if restoration cannot be made

2. Mentally incompetent person is required to make restoration unless special circumstance 

a. Rationale for setoff – varying degrees of mental incompetence 

b. Mental incompetence may be less complete incapacity then infancy
c. Parties may fraudulently claim mental defect 

d. Party may mistake emotion for mental incapacity 

e. Age can be ascertained objectively  

C. Bargaining Misconduct (process defects) 

I. Duress and undue influence 

i. Duress

1. Duress by physical compulsion – Rst 174 If a party enters a contract solely because she has been compelled to do so by physical force, it is void.
2. Duress by improper threat (includes economic duress) – Rst 175 – If a party enters a contract 
a. Because of an improper threat

b. That leaves the victim with no reasonable alternative but to assent

c. Contract is voidable by the victim 

d. Voidable: K is binding unless disaffirmed and may be expressly or implicitly ratified by the victim

i. Totem Marine (economic duress). Totem was to transfer 2k tons of organized pipeline through panama canal. Totem had to charter 2 barges. Arrives, there is 7k and they are not organized, weather delays, took weeks not days. Had to reconfigure the barge. Aleyska starts accusing Totem of having a slow boat etc despite the extra tonnage. Totem wants Aleyska to get another tug boat. Series of delays. Aleyska doesn’t pay and is aware if they don’t pay Totem is going to go under. Cash crunch. Agree to take 100 instead of 300k. Defined 2 part test: wrongful or improper threat, lack of reasonable alternative, actual inducement,
ii. 3 part test:

1. Wrongful or improper threat

a. Improper threat regard (if terms are fair or unfair) 176-1 
i. What is threatened is a crime or tort

ii. What is threatened is criminal prosecution 

iii. What is threatened is bad faith use of civil process OR

iv. Threat is breach of GFFD with regard to modification of existing K 
v. Ex: threaten to poison husband if you don’t sign
vi. Ex: threaten to call cops if you don’t pay 

vii. Threaten not to finish unless agree to do other project

b. Improper threat if terms appear UNFAIR 176-2. Improper is not on fair terms AND
i. Threatened act would harm the recipient and not significantly benefit the threatening party

ii. Prior dealing between the parties significantly increases the effectiveness of the threat OR

iii. Threatened action is use of power for illegitimate ends 

iv. Ex: threaten making an affair public 

v. Threaten to skip delivery unless pay more than usual knowing you need them 

vi. Using monopoly power to charge more 

2. Lack of reasonable alternative 

a. Lack of reasonable alternative source 

b. Threat to withhold things 

c. Tolerated if minor vexation 

d. Does financial distress establish no reasonable alternatives? 
i. Majority: financial distress does NOT establish lack of reasonable alternatives 

ii. Exception if defendant caused the financial hardship 

iii. Minority: defendant taking advantage is enough to establish lack of reasonable alternatives 
3. Actual inducement of the K by threat 

a. Improper threat induces the threatened party to manifest assent to K

b. Threat must substantially contribute to manifestation of assent 

c. Standard is subjective 

d. Rst rejects earlier objective standard

e. Consider all attendant circumstances (age, background, relationship)
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ii. Undue influence
1.  is unfair persuasion of a party 
a. Who is under the domination of the person exercising the persuasion OR
b. Who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent with his welfare

2. If a partys manifestation of assent is induced by undue influence by the otherparty the K is voidable by the victim

3. Domination or special relationship can be 

a. [aren’t/child

b. Lawyer/client

c. Clergyman/parishioner 

d. Physician/patient

e. Nurse/elderly patient 

f. Common features are: unfair exchange, unusual circumstances (time or place), unavailability of independent advice, lack of time for reflection by victim, high degree of persuasion 

4. Odorizzi v Bloomfield – was accused of homosexual activity. Was sleep deprived and stressed – came to his house to pressure him to resign. Threatened publicizing and firing. No time for him to consult attorney. Charges laters dismissed and he sued to rescind his resignation.
a. Inappropriate time 

b. Unusual place

c. Insistence demand of urgency 

d. Extreme emphasis on consequences of delay 

e. Multiple persuaders

f. Absence of third party advisors 

g. No time to consult attorney or financial advisors

II. Misrepresentation and non disclosure 

i. Fraud – plaintiff must show the defendant 

1. Knowingly made one or more false material representations 

2. With the intent to deceive and defraud

3. Caused plaintiff to enter K 

4. Plaintiff was damaged
5. PARK 100 investors Inc v Kartes - Unpaid rent - Kartes own a video company-KVC. Park 100 owns a building. KVC and Park 100 enter a lease, no personal guarantee in there. Park 100 guy approached Kartes outside of their work headed to wedding and pressured them into signing other lease docs. Didn’t tell them they were signing a personal guarantee of the lease. Years later, Park 100 sent the Karteses a “Tenant Agreement” that included an estoppel certificate. At this time the Karteses first learned of the personal guaranty of lease. They immediately disavowed the guaranty and refused to affirm that portion of the “Tenant Agreement.” Eventually Kartes sold KVC and the new people didn’t pay the lease and Park 100 is going after Kartes. 
a. The trial court found that Park 100 obtained the signatures of the Karteses on the personal guaranty of lease through fraudulent means. They had a duty to read but were misrepresented to.
ii. Misrepresentation defined: a misrepresentation is an assertion not in accord with the facts. A false assertion of fact made by one of the parties at the time of contracting. 

iii. Rst 164(1) a K is voidable if that partys manifestation of assent is induced by
1. A fraudulent misrepresentation or
a. Fraudulent if maker intends his assertion to induce the party to manifest assent AND 

b. Knows or believes the assertion is not in accordance with facts or 

c. Does not have the confidence he states or implies in his assertion or 

d. Knows he does not have the basis that he states or implies  

2. A material misrepresentation
a. Material if it would be likely to induce a reasonable person to manifest assent OR

b. Maker knows it would likely induce the recipient to do so (subjective)
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iv. Doctrine of justifiable inducement 

1. Misrepresentation must have motivated the victim to enter K or entire into agreed terms

2. Victim is not entitled to relief 

a. If the victim would have entered into the K had she known the truth or

b. If the victim was not justified in relying on the misrepresentation 

v. Liability for opinion? 

1. Opinion is an expression of believed without certainty as to the existence of a fact. Typically with matters as to quality or value of property (Rst 168(1))
2. Classical rule was statement could not be fraudulent (puffery expected) 

3. Rst 159 a statement of opinion is a misrepresentation of fact if the person giving it misrepresents their state of mind 

4. Rst 168(2) a statement of opinion amounts to an implied representation that the person giving the opinion doesn’t know any facts that would make the opinion false AND the person giving the opinion knows sufficient facts to render the opinion

5. Rst 169 opinion may be actionable if the one giving it

a. Is a fiduciary 

b. Expert on the matter

c. Renders to one who bc of age or other factors is susceptible to misrepresentation 

vi. Syester v Banta – old lady dancing case – was sold hundreds of hours of dancing by telling her she would be amazing, etc. She won. (T he evidence was such that the jury could find that there was such a concerted effort, lacking in propriety, to obtain the releases as to constitute fraudulent overreaching. The jury obviously concluded that there was a predatory play on the vanity and credulity of an old lady.)
vii. Rst 161 Nondisclosure of a fact = assertion that the fact doesn’t exist where
1. Non disclosing party knows that disclosure is necessary to present some previous assertion from being misrepresentation or fraudulent or material 
2. Non disclosing party knows disclosure would correct a mistake of the other on a basic assumption and if non disclosure of the fact amounts to a failure to act in good faith 
3. Non disclosing party knows that a disclosure would correct a mistake of the other party as to the contends or effect of a writing evidencing or embodying an agreement in whole or part
a. Rst 166 when misrepresentation as to a writing justifies reformation: If a partys manifestation of assent is induced by the other partys fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying a whole or part of an agreement the court at the request of the recipient may reform the writing to express the terms as asserted if the recipient was justified in relying on the misrepresentation.
4. The other party is entitled to know the fact bc of a relation of trust or confidence 
viii. Hill v Jones – termite case
1. Trial court dismissed based on an integration clause – appellate court reversed and remanded because:
a. Buyer noticed ripples, they were dismissed as water damage buy seller.
b. Realtor notified passed termite insp,.
c. Buyers (or someone) hid evidence of treatment on the porch w boxes and inside w a large plant. 
2. Hold there IS a duty to disclose. nondisclosure may be equated with and given the same legal effect as fraud and misrepresentation. The existence of termite damage and past termite infestation has been considered by other courts to be sufficiently material to warrant disclosure
D. Unconscionability (process and substance defects) 
I. Williams v Walker Thomas Furniture - Furniture leases until paid off. All payments credited toward the accounts prorata on all leases – basically making it so every item had a balance until all were paid off. Debt was secured by the right to reposses all the items and each new item automatically fell into this. Someone defaulted on a stereo they bought in 62, and when defaulted everything they bought since 57 was repo. by allowing these provisions we are helping people who do not have access to credit or other means of getting furniture (wtf) Selling in low income area, knowing a certain amount will default. Court held where element of unconscionability if it is present, K not enforced.
II. UCC 2-302 Unconscionable K or Clause: 
i. If the court as a matter of law finds the K or any clause of the K to be unconscionable a the time it was made

1. The court may refuse to enforce K or

2. It may enforce the remainder without the unconscionable clause or

3. It may limit the application of any unconscionable clause to avoid an unconscionable result
ii. When it is claimed or appears to the court that the K or any clause may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in a decision 
iii. Basic test is whether in the light of the general commercial background and the commercial needs to the trade the clauses involved are so one sided as to be unconscionable under the circumstances exiting when making the K – principle is one of prevention of oppression and unfair surprise 
III. Rst 208 – unconscionable K or term

i. If a K or term is unconscionable at the time the K is made the court may

1. Refuse to enforce 

2. Enforce the remainder without unconscionable term 

3. Limit application of unconscionable clause to avoid an unconscionable result

ii. A bargain is not unconscionable merely because the parties to it are in unequal bargaining position nor because inequality results in an allocation of rush to weaker party but GROSS inequality of bargaining power together with terms UNREASONABLY favored to the stronger party

1. May confirm indications the transaction involved deception or compulsion 

2. May show weaker party has no meaningful choice or reasonable alternative or did not assent to unfair terms
iii. Procedural and Substantiative unconscionability 

1. Procedural – lack of choice by one party or some defect in the bargaining process (quasi fraud or quasi duress) 

2. Substantiative unconscionability – fairness of the terms of the resulting bargain 

3. Most courts require both at the time K was entered 

4. If more of 1 is present, less is required of the other 

iv. Remedies for unconscionability 

1. Courts applying have broad discretion to fashion remedies

a. May hold K is unconscionable and refuse enforcement 

b. May enforce basic bargain but change terms to eliminate unconscionable parts

c. May alter term to make it fair 

d. Courts typically try to interfere as little as possible 

IV. Higgins v Superior Court – extreme makeover Court finds arbitration clause unconscionable - 5 kids parents die, they move in with Leomitis and then the home gets renovated on the show. Hidden arbitration clause. Oldest sibling was induced to sign the doc. Leomitis kicked the kids out. TV defendants had more bargaining power than defendants. Procedural: Surprise (hidden, small font). Substantiative: unfairly one sided 
V. Consumer Protection Legislation: 

VI. Unconscionable payday loans –

i. 600% interest rate, borrower paid $1100 in interest and still owed $500 loan principal. 
ii. Uato title loan – borrowed $994 to be prepaid in one month for $1242 – after 6 monthly extensions borrower had paid $1491 and still owed $1242

iii. Loan of $200 to be repaid in 26 bi weekly interest only payments of $60 with balloon of $260 at end. 86% interest rate 

VII. Doctrines that may help weaker parties in adhesion 

i. Consideration (dohrman v Swaney)

ii. UCC 2-207 layered K’s – minority view if buyer is consumer not merchant 

iii. 90 reliance – Pops Cones, Hoffman v Red Owl 

iv. Insurance K – C&J fertilizer, doctrine of reasonable expectations 

v. UCC and non UCC warranties 

vi. Interpretation doctrine 

vii. Status defenses (minority and mental) 

viii. Bargaining misconduct (economic coercion, undue influence, misrepresentation, unconscionability)
VIII. Doctrines that may advance stronger parties 

i. DUTY TO READ

ii. Ucc 2-207 majority – layered K’s (sellers get terms they want, eliminates recourse for disappointed buyers) 
iii. Establishing bargaining misconduct is hard   

E. K’s against public policy 

I. Illegal K’s and K’s with illegal terms – unenforceable even if they entered voluntarily with no misconduct 

i. Ex: murder for hire

ii. Buy goods for normal price + illegal bribe

iii. Where parties are equally culpable, leave where they are 

iv. Court can take into account relative fault of the parties or public interest

v. Usually courts refuse restitution 

II. K’s contrary to public policy 

i. Disclaimer for gross negligence in releases

ii. Highly restrictive non compete 

iii. Surrogate parenting K’s 

F. Mistake 

I. Remedy is usually recission – courts sometimes reform the K 
II. Defined: mistake is a belief that is not in accordance with the facts

i. An error of fact about the thing or event 

ii. That had actually occurred or existed at the time the K was entered into and 

iii. Can be ascertained by onjective evidence 

iv. Use legal meaning of mistake 

III. NOT a mistake:

i. Misunderstanding about meaning (resolved by interpretation) 

ii. Incorrect prediction of future events

iii. Error in judgement 

iv. Deal that turns out to lose $$

IV. 2 kinds

i. Mutual Mistake – both parties are mistaken about a shared basic assumption upon which they base their bargain 

1. Rst 152 – when a mistake of both parties makes the K voidable 

a. Where a mistake of both parties 
b. at the time a K was made 
c. as to a basic assumption has a material effect on the agreed exchange (must be so fundamental that it is reasonable to conclude they would not have made the contract or not on those terms had they known the truth) Look to motivation for entering K. Look to objective impact on balance of exchange. Equitable balancing. 
d. the contract is voidable by the adversely affected party unless he bears the risk of the mistake under Rst 154

i. a party bears the risk of mistake wen the risk is allocated to him by agreement of the parties or 

ii. he is aware at the time the K is made that he has limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient or 

iii. the risk is allocated to him by the court on the ground it is reasonable to do so
2. Lenawee City Board of Health v Messerly - Pickles purchased land w three apartments on it from Messerly. Short time later, health dept condemned the building and prohibited habitation until a sewer line repair. The mutual mistake between the Messerlys and the Pickles went to a basic, as opposed to a collateral, element of the contract, and that the parties intended to transfer income-producing rental property but, in actuality, the vendees paid $25,500 for an asset without value. Void.
ii. Unilateral mistake – one party is mistaken about a basic assumption upon which they base their bargain

1. Rst 153 K is voidable by adversely affected party where

a. A mistake of one party at time K was made 

b. As to basic assumption on which he made the K 

c. Has a material affect on agreed exchange that is adverse to him 

d. He does not bear the risk of mistake and either

i. The effect of the mistake is such that enforcement would be unconscionable OR

ii. The other party had reason to know of the mistake or his fault caused the mistake 

2. BMW v Deloach – Deloach defaulted on lease payment. BMW repossessed. Odometer had been tampered with, illegal. Frank’s defaulted payments were 24k, but BMW sued for odometer damages. Court awarded large judgement. While pending, BMW “mistakenly” sent to collection agency. Collections entered into agreement (settled 14k) for past due balance. In Sept BMW tried to take back the collection settlement agreement.  BMW lost because of their mistake. 
a. Notes: older, higher standard for unilateral mistake. 
[image: image3.png]Mutual Mistake

Unilateral Mistake

Mistake was made by both parties

Mistake was made by one party

Mistake relates to basic assumption
on which parties made the K

Mistake relates to a basic assumption
on which mistaken party made the K

Mistake has a material effect on the
agreed exchange of performances

Mistake has a material effect on agreed
exchange of performances that is
adverse to the mistaken party

Complaining party did not bear risk
of mistake (per 154)

Mistaken party did not bear risk of
mistake (per 154)

And either

(a) Effect of mistake is such that
enforcement of the K would be
unconscionable (but lower
standard) or

(b) Other party:

* had reason to know of the mistake

* or his fault caused the mistake





Big Question 2C: If no enforceable K, can a party recover under an alternative theory of recovery?


Alternative to traditional rigid K law. (Reasonable detrimental reliance).



C1. Rst 90 Promissory Estoppel (alternative theory of recovery)
· RULE Rst 90: 

· Promise

· Promisee’s reliance on the promise was reasonable foreseeable by promisor 

· Actual detrimental reliance AND

· Injustice can be avoided only by enforcement of the promise 

· A promise binding under 90 is a K – relief may be limited to restitution, damages or specific relief measured by the extent of the reliance rather than terms of promise. Court is free to fashion any remedy fair based on the case. 
· Use when a K is or may be unenforceable

· Claimants can argue both breach of K and promissory estoppel – type of recovery depends on which theory court applies. 

· Requires a promise (Rst 2 a promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify the promise in understanding a commitment has been made.
· If K is unenforceable due to a technical defect, try to enforce via equitable doctrine of promissory estoppel. 
· Specific function depends on context. Might be used to:

·  enforce a promise with no or nominal consideration (try Rst 90)
· In context of option K try 87(1) and 87(2)
· pre-acceptance reliance – Rst includes many rules on concept of reasonable reliance. Try Rst 90 and 87(2) 
· Exception to the Statue of Frauds (Rst 139)

· The doctrine of promissory estoppel developed within the noncommercial context of family to provide a just outcome where a promise was not enforceable. (like Harvey v Dow) and was later extended to commercial contracts (Katz v Danny Dare) 

· Enforceability of contracts

· Enforceable as contracts (mutual assent and consideration)

· Promissory Estoppel (or other related doctrines)

· Unenforceable (promises to make gifts, etc) 

· KIRKSEY V KIRKSEY - Plaintiff’s husband died, BIL offered her to come see him, have a place to raise family, had more land then he could tend, wanted children and her to do well. 
· HARVEY V DOW – What is a promise? Express v implied (based on conduct)

· KATZ v DANNY DARE – Extended promissory estoppel to commercial. Employee (Katz) could not perform well after a TBI. President of DD tried to get him to retire – eventually convinced and gave him pension . after 3 yrs stopped sending checks. Court determined Katz detrimentally relied on the promise of the pension by quitting his job and forbearing getting others. 
· VASTOLER (detrimental reliance ex): Vastoler accepted a promotion to supervisor based on an offer of pension benefits. Employer reneged later. Trial court ruled in favor of business saying employee was better off with new job, appellate court reversed because he changed position due to promise (ex of detrimental being tricky). Promotion made changes other than salary – he didn’t like it, etc. 

· HAYES – Hayes announced decision to retire. A week before, co said they’d take care of him. They paid for 4 years and stopped. Hayes couldn’t recover because he did not rely on employers promise – he retired before the promise.
· POP V CONES 

· Rst 90 – promissory estoppel (POPS CONES) – there was no enforceable agreement – no acceptance. Still recover under Promissory Estoppel. Pops was advised the deal was 95% there and would be no issue to complete. Pops did not renew at Margate location in anticipation of moving. Recoup only damages. 
· HOFFMAN V RED OWL STORES

· A owns bakery and wants to go into grocery. B (supermarket franchiser) tells A that for 18k B will establish A in a store. B advises A to move to a small town and A does so. Later B advises A to sell the grocery store, and A does – taking a loss. B also tells A to sell bakery for capital and A does so. “everything is ready to go, get your money and we are all set.” Later B tells A they need more than 18k and negotiations collapse. Details of the agreement are unresolved at this time. The assurances from B to A are promises that B should have reasonably expected A to rely on and A is entitled to actual losses on the sales of the bakery and grocery and for moving and living expenses. Since the proposed agreement wasn’t made.  A is not entitled to the lost profits from the sale of the grocery or his expectation interest in the proposed franchise from B. *to restore status quo.
Liability in the absence of acceptance  

· Option Contracts

· BERRYMAN V KMOCH - Berryman (seller of land), Kmoch (prospective buyer and defendant). For $10 and other valuable consideration (tries to argue his time to find developers was consideration) - I grant you an option for 120 days to purchase the real estate. $10 wasn’t paid. Court says it also wasn’t enough. Tried to argue promissory estoppel and failed. Court says Kmoch knew RE contracts, knew there was no consideration. To assume Berryman gave the option without expecting something in return is avoiding realities of business.
· Preacceptance (Offeree) Reliance on an unaccepted offer as limitation of revocability

· Drennan (Majority view) – Paving school. GC is awarded bid, asks Star Paving to do work. Star Paving made mistake and needs to charge more. Drennan says no. Court finds for Drennan, Star argues he revoked before acceptance. Argued PE. Court applied Pe. If the error had been known or reasonably known PE wouldn’t apply.
· Baird (Minority view) – Linoleum case. Mistake was made and offer was withdrawn before acceptance. By the GC including linoleum price in their bid, it was not an acceptance of the linoleum offer. Claimed promissory estoppel in absence of a K, court did not hold up PE. Mere use of a subs pricing does not constitute a promise. 
· Rst 87(2) – an offer which the offeror should reasonably expect to induce action or forbearance of substantial character on the part of offeree AND which does induce such action is binding as an option K to the extend necessary to avoid injustice. 

· Ex sub’s offer to bid GC

· Things that make offer irrevocable: 

· Option K (Rst 25, 17, 87(1), 87(2)
· An offer is binding as an option K if in writing, signed, recites PURPORTED consideration and proposal is fair (if small $10 consideration wasn’t paid under restatement it is still enforceable)
· Unilateral K offer + part performance Rst 45 Cook v Coldwell Banker 

· UCC 2-205 Merchant’s firm offer

· Preacceptance reliance 

· CL Drennan (Majority view)  - limitations on use of PE to make offer irrevocable

· If bid expressly stated or clearly implied it was revocable at any time before acceptance

· Inequitable conduct by offeree (GC) such as bid shopping or chopping

· If the offeror made a bonafide mistake and offeree knew or should have known about the mistake 

· Baird v Gimble Bro (Minority view)

· Rst 87(2) Ex sub’s offer to bid GC

· Re-review Rst 87 (1) An offer is binding as an option K if:

· In writing

· Signed by offeror

· Recites a purported consideration (ie I give you $10 to hold until Monday)

· Proposes an exchange on fair terms within reasonable time 


C2. Unjust enrichment restitution (Rst of Restitution – NOT Rst 2nd of K)
· The Goal of restitution is to restore the transferor the money, property, or services that were transferred when it would be unjust to permit the recipient to keep them without paying for them. (what happens when we have no opportunity to bargain
· Restitution TERMS

1. Express K – when an agreement is entered into by express words – oral, or written.(True K)
2. Implied in fact K – A approaches B to mow lawn. A knows that B charges $25. B looks at A, B nods. Yes this is an implied K.  (True K)
3. Implied in law Contract (Quasi contract, unjust enrichment (action, Restitution (remedy) – A gets hurt, B is a Dr and drives by and performs medical services. A dies, despite B efforts. Is A’s estate liable to pay B? YES – implied in law. Legally not a K, but restitution seeks to prevent unjust enrichment. 
4. Good Samaritan 
5. Officious intermeddler - Someone jumps out and cleans the windshield and then puts their hand out for money. Do not need to pay them under restitution. This person doesn’t let the other person choose to accept or reject. 
6. Rst 1st of Restitution (1, 2, 116) 3rd Restitution (20, 21, 107) similar laws

· If no enforceable K and a party is benefitted by counter party, the counterparty can try to recover under a theory of unjust enrichment/restitution

· Plaintiff can recover for unjust enrichment if they conferred a benefit on someone and it would be unjust for that person to retain the benefit without compensating Plaintiff. 

· UE is a separate cause of action from Contract action. 

1. Can be pled in the alternative
· A promise is not required for unjust enrichment. (only a benefit conferred). The facts you are looking for for unjust enrichment and restitution is a party conferring a benefit on the other. Would it be unjust for them to retain the benefit without compensating the party who benefitted them. No promise, no bargaining, no opportunity for bargaining. LAW: If a benefit is retained and it would be unjust to retain without compensation the party who is benefitted has to pay a reasonable amount. 

·  RST (1) of Restitution 116 – a person who has supplied things or services to another, although acting without the others knowledge or consent is entitled to restitution from the other IF
1. He acted unofficiously and with the intent to charge AND

2. The things or services were necessary to prevent the other from suffering bodily harm or pain AND

3. The person supplying them had no reason to know the other would not consent if mentally competent AND

4. It was impossible for the other to give consent or because of extreme youth or mental impairment the others consent would be immaterial. 

· Rst 3rd of Restitution 20 – a person who performs supplies or obtains professional services required for the protection of anothers life or health is entitled to restitution from the other as necessary to prevent unjust enrichment if

1. circumstances justify the decision to intervene without request. 

2. Unjust enrichment under this section is measured by a reasonable charge (not what they charge in daily life)

· Rst 3d of Restitution 21 – a person who takes effective action to protect another’s property from threatened harm is entitled to restitution from the other as necessary to prevent unjust enrichment if the circumstances justify the decision to intervene without request. Unrequested intervention is justified only when it is reasonable to assume the owner would wish the action performed 

1. Unjust enrichment this section is measured by the lesser of 

· Loss avoided OR 

· Reasonable charge for services 

· COMMERCE PARTNERSHIP V EQUITY – Owner, subcontractor, GC. Subcontractor did work, didn’t get paid. GC files BK. Subcontractor pursues UE against owner. RULE: Sub did not exhaust all remedies against GC, AND owner had already paid GC. No unjust enrichment bc they had paid.
· CREDIT BUREAU ENTERPRISES INC V PELO – hospital bill – Pelo 5150 then wife had him held. He argued no K. He benefitted from hospitization, quasi contract, was responsible. Where one renders services to another and expects to be compensated the law implies a promise to pay. Acted unofficiously. Necessary to prevent other from harm. Impossible for consent to be given. 
· Rule: To recover from an owner, subcontractor must have exhausted all remedies against GC AND show the owner received the benefit without paying ANYONE including the GC. Owner is liable only when they received something for nothing

· Elements of unjust enrichment 

1. The plaintiff must have conferred a benefit on the defendant 

2. The defendant must know of the benefit 

3. The defendant must retain the benefit

4. The circumstances are such that it would be unfair for the defendant to retain the benefit without paying fair value for it
5. SUBissues: P must intend to be compensated ie not a volunteer or good Samaritan, or officious intermeddler

6. Ask did the plaintiff intend to be paid? Are they a professional (yes) or a good Samaritan (no intention to be paid)



Promissory Restitution: (Past Consideration, Moral Obligation)
A. General Rule: Past consideration and moral obligation are not consideration to make a promise enforceable 

a. Where a promise is made in response to an act or forbearance previously undertaken, the promise cannot have been made as part of bargain for exchange. See previous case Plowman v Indian refining 

b. Promissory restitution obligation rests on the assent of the person subject to liability, but no BFE required.

B. Moral Obligation - MILLS V WYMAN – Wyman got sick, was taken care of by kind Dr. Father promised to pay after services rendered. No consideration, past performance. But exceptions to the rule: There must have been some preexisting obligation which has become inoperative by positive law to form a basis for an effective promise. Not obligated to pay for his son
a. Cases of debt barred by statute of limitations, debts by under 18, debts of BK ppl are examples
b. Express promises founded on such preexisting equitable obligations may be enforced 

c. There was originally no quid pro quo 

d. They are not promises to pay something for nothing, naked pacts, but voluntary revival or creation of obligation 

C. RST exceptions to general rule: (close to mills v wyman rules)

a. Rst 82: Promise to pay a debt barred by statute of limitations 

b. Rst 83 express promise to pay debts prev discharged in BK

c. Rst 85 obligations of minors that are affirmed either expressly or by failure to disaffirm within a reasonable time after reaching 18 

D. Material benefit: exception to general rule

a. If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person is enforceable. See rst 86 (not all courts have adopted 86)

b. RSt 86 a promise made in recognition of a benefit previously received by the promisor from the promise is binding to the extent necessary to prevent injustive. A promise is NOT binding if a. the promise conferred the benefit as a gift or the promisor has not been unjustly enriched OR to the extent its value is disproportionate to the benefit. 
E. WEBB V MCGOWIN – Employee was dropping wood, Mcgowin got in the way, he fell with the block to protect M. Webb was injured badly for life. McGowin agreed to care for him $15 every 2 weeks. McGowin died, payments stopped. Webb sued. McGowin morally bound to compensate Webb. 
3. What are the terms of the K?

A. What are the express terms of the K? 
a. If Mirror-Image, go to 2-206

b. Only analyze 2-207 if a purported acceptance varies from an offer. If it includes an additional or “different” contract term.  Dickered terms line up, but boiler plate mismatch then go to 2-207
c. Terms become the things the parties agree on, UCC gap fillers, and the mismatched terms are knocked out. 
d. What are the Dickered terms? (terms they agree on)
e. Terms and Conditions (aka Boilerplate)

i. Acceptance Varying Offer or written confirmation UCC 2-207 (2/3) (Battle of the forms) Sellers form commonly has terms not in the buyers PO. Sometimes it has language that conflicts with buyers PO. 

Creates acceptance varying offer (acceptance is not a mirror image of the offer). Facilitates contract formation not withstanding mismatched terms. Does create an enforceable K unless the magic unless language is used by the offeree (we only accept your offer if you agree to our terms). This is a counter offer. 

1. If 2-207 apply re ADDITIONAL TERMS - 
a. Merchants or not?
b. Did offer limit power of acceptance? 

Offeror (buyer) sends PO. Offeree (seller) returns Ackn form (possibly with varied terms) there is acceptance UNLESS the Offeree returns ackn offer AND makes the acceptance of their new terms expressly conditional (in which case this is a counter offer and not acceptance), then no K formation.

What happens if the buyer does not expressly consent to the terms?

Yes there is a K, but formation is based on CONDUCT. 

c. Did Offeree object to term proposed for addition to K?

d. Did proposed term materially alter the agreement?

e. Brown Machine v Hercules 

i. (CoolWhip machine case) Request for a Price Quote is not an offer. Offeror is the master of the offer and can preemptively limit power of acceptance to accepting all terms. Purchase order stated only on its terms so counterparty doesn’t get any additional terms. 

ii. ACCEPTANCE varying offer go to 2-207(2)

iii. BMI sought indemnity from Herc – Herc did not assent to indemnity clause, loses. 

iv. 2-207(2) Both merchants. Additional terms were PROPOSALS for additions to K. 

2. 2-207(2) (Hercules)
a. Such terms become part of K UNLESS
i. The offeror expressly limits the acceptance to terms of offer (these are our terms, don’t even try)
ii. The additional terms mat’l alter the K (imdemn clause did this) *alteration is material if it results in surprise or hardship. 
iii. Notification of objection to them 
3. If 2-207(3) How do you know when to go here? 

a. If you apply 2-207(1) and does not create K, but perform – they have a K, go to 2-207(3)

b. To determine whether there is a K based on conduct and what terms are

4. 2-207(3) defined: conduct by both parties that recognizes existence of K is sufficient to establish K for sale even if writings don’t. TERMS: if such a K is formed, the terms they agree to, UCC gap fillers. Different terms knockout. 

a. Paul Gottlieb v Alps South (leggings)
i. 2-207(1) K formed

ii. Trial court says ackn form saying Gottlieb isn’t responsible for indirect or consequential damaged materially alters K, not added to K 2-207-(2)

iii. Materially alter defined as causing surprise or hardship 

1. Surprise – would a reasonable merchant consent? 
2. If term is widely used, not a surprise
3. Hardship – unbargained for burden on the reasonable expectations of counter party
4. EXAMPLES of mat’l alter: negating standard warranties, requiring a guarantee or 90-100% deliveries when usage trade allows different, a clause reserving to the seller the power to cancel upon failure to meet invoice, a clause requiring that complaints be made in a time materially shorter than custom or reasonable. 
5. EXAMPLES NOT mat’l alter: setting forth or enlarging upon sellers exemption due to clauses beyond control, fixing a reasonable time of complaints, providing interest on past due invoices, limiting rejection for defects within customary trade tolerances
b. Determining whether different terms are part of K
i. Comment 3 approach: analyze different terms the same as additional terms
ii. Comment 6/knockout: knocnout all different terms; result is either no term on issue or UCC hap filler
iii. Literalist: different terms are not part of K unless counterparty expressly agrees 
5. Oral K + 1 or 2 written confirmations 

a. Oral offer + oral acceptance = oral K

b. If one party’s written conf follows oral K formation

i. If WC is different than oral term, oral controls

ii. If WC adds a term:


1. Merchants: 2-207(2)

2. Not merchants: not part of K

iii. If WC has diff term and oral didn’t address it 

1. Knock out diff terms, apply UCC gap 
A. What are the express terms? Cont. (Ch. 5)

I. What are the express terms? 

a. Examples: promise to perform which creates a DUTY/OBLIGATION

b. Express CONDITION on duty to perform 

c. Events that DISCHARGE duty to perform 

d. Additional promises/covenants 

e. RIGHT to receive counterparts performance 

f. Boilerplate terms (arbitration, limited liability, warranty, venue, credit terms, return policy)

II. Principles of Interpretation

a. TERMS

Interpretation– the process of determining the meaning that the parties attributed to contractual language. 

Rst 200 – Interpretation of a promise or agreement or a term thereof is the ascertainment of its meaning. (it matters what each person thought or knew, what was written, what a reasonable person would have thought or known) 

Construction: which is the judicial role in determining the legal effect of that language. 
Theories of K Interpretation: 
b. Subjective Theory: RAFFLES V WICHELHAUS - two merchants entered into a sale for cotton to arrive Peerless from Bombay. There were two ships names Peerless – one Oct, one Dec. Buyer thinks breach when the Oct ship doesn’t have cotton (it was Dec one that had their cotton). Court held for the buyer bc there was no meeting of the minds (mutual assent). Each party had in mind a different ship. Subjectively there was no K formation due to lack of assent. Rst 20 – still applies in narrow context 
* OLD approach, very little still used
c. Objective theory: HOLMES & WILLISTON – could result in meaning neither party intended

d. Modified objective approach (Corbin) THE WINNER – objective plus – some situations we inquire about what one party thought or should have thought. Knew or should have known. Also Rst 201-203  

i. Whose meaning controls the interpretation of the K 

ii. What was that party’s meaning? 

RST 20(1)-20(3)

Rst 20(1) –There is no manifestation of assent if the parties understand different meanings to their manifestations and they neither know or both know the different meaning attached by their counterparty. (under this we say no K)

Rst 20(2) -The manifestations of the parties are operative in accordance with P1 meaning if 

1. (Subjective): P1 doesn’t know of any different meaning attached by P2 and the other P2 knows the meaning attached by P1.  OR

2. (Reasonable person) That party P1 has no reason to know of any different meaning attached by the other (P2) and the other P2 has reason to know the meaning attached by the 1st party. 

Summary: If one party is advantaged, we take the info of the disadvantaged party (under this one it is terms, not no K) 

e. Rst approach to interpretation

i. Rst 201-203 re interpretation addresses 2 Q’s 

1. Whose meaning controls the interpretation of the K

a. Rst 201 

i. Where parties attach same meaning to a promise/agreement or a term thereof, it is interpreted in accordance with that meaning. 

ii. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them [P1] if at the time the agreement was made:

iii. that party [P1] did not know of any different meaning attached by the other [P2], & the other [P2] knew the meaning attached by the 1st party [P1]; or

iv. that party [P1] had no reason to know of any different meaning attached by the other [P2], & the other [P2] had reason to know the meaning attached by the 1st party [P1].

v. [Otherwise] neither party is bound by the meaning attached by the other, even [if] the result [is] failure of mutual assent.]
b. JOYNER V ADAMS – Joyner rents to Adams in exchange Adams develop the land. If not “complete” by a certain date have to pay difference between rent and rent under escalation clause. Is “complete” everything built, or everything ready for building? Plaintiff knew or had reason to know that defendant attached different meaning. Defendant didn’t. Held for defendant. 
It is axiomatic that where parties have attributed different meanings to a term within a contract, there is no “meeting of the minds” on that provision and a court will not enforce either party’s meaning. 

Restatement (Second) of Contracts, sections 20, 201 (1979) (difference must be “material”); 

c. 202 (1) – (3) –

i. Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.

ii. A writing is interpreted as a whole & all writings that are part of same transaction are interpreted together.

iii. Unless a different intention is manifested,

1. Where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;

2. Technical terms and words of art are given their technical meaning when used in a transaction within their technical field.
d. 202 (4)-(5)
i. (4) Any course of performance accepted or acquiesced in without objection is given great weight in interpretation.

ii. (5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as 

1. consistent with each other and 
2. consistent with any relevant 

3. course of performance [COP]
4. course of dealing [COD] or

5. usage of trade [TU] 
UCC 1-303 definitions:
Course of Performance – sequence of conduct between the parties in a specific transaction if the K requires repeated performance by a party and the other party has accepted or acquiesced in the performance without objection

Course of Dealing – sequence of conduct in previous transactions to a particular transaction that is fairly to be regarded as establishing a common basis of understanding. 

Trade Usage – a practice or method of dealing in a trade or in a certain location which justifies an expectation that it will be followed in the transaction in question. 

e. Standards of preference UCC 1-303(b), Rst 203(a) Apply the following standards to interpret a term (Favor the more specific over the more general) 

-1 favor express terms over COP, COD, TU

-favor COP over COD and TU

-favor COD over TU

Caveat: TU can sometimes trump all else

f. Rst 203 Preference standards in K interpretation 
In the interpretation of a promise or agreement or a term thereof, these standards of preference are generally applicable

-an interpretation which gives a reasonable, lawful and effective meaning to all terms is preferred, weight in the following order:

-express terms

-COP

-COD

-TU

Specific and exact terms are given greater weight than general language. Separately negotiated or added terms are given greater weight than standard terms or others not negotiated
g. Rst 220 – Usage relevant to interpretation 

1. an agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew or had reason to know what the meaning attached by the other was inconsistent with the usage.

2. When the meaning attached by one party accorded with the relevant usage and the other knew or had reason to know of the usage the other is treated as having known or has reason to know the meaning attached by the 1st party. 

h. Rst 221 Usage Supplementing an Agreement – an agreement is supplemented or qualified by a reasonable usage with respect to agreements of the same type if:
-each party knows or has reason to know of the usage

Neither party knows or has reason to know the other party has an intention inconsistent with the usage.

i. Rst 222 Trade Usage 

1. Usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement 

-It may include a system of rules regularly observed even though particular rules are changed from time to time.

2. The existence and scope of a usage of trade are to be determined as questions of fact. 

-if a usage is embodied in a written trade code or similar writing the interpretation of the writing is to be determined by the court as a question of law
3. Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies their agreement.

j. Rst 223 Court of Dealing

1. a course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct. 
2. Unless otherwise agreed, a court of dealing between the parties gives meaning to or supplements or qualifies their agreement. 

k. Rst 204 Supplying an omitted essential term 
l. Rst 206 – interpretation against draftsman 

Rst 211 standardized agreements 

2. What was that party’s meaning 

a. Frigaliment importing v BNS International WHAT IS A CHICKEN – seller sent 1st shipment of chicken and found they were stewing (buyer calls them foul). Buyer says chickens are a young chicken suitable for broiling and frying. 2nd shipment has more of the same chicken. Do the contract terms include only young frying chickens or does it include old stewing chickens. Things Considered by the Court:

· Dictionary Definition 

· Parol evidence re: Prior negotiations (admissible bc used to interpret the term)

· Trade usage (special rule if 1 party is new to trade)  

· Dept of agriculture regulations 

· Commercial realities of market

· Conduct: course of performance – prior dealings  

b. APPROACHES TO DETERMINE THE MEANING OF A K TERM 

i. Classical: 4 corners, plain meaning (is the term ambiguous on its face?) – if ambiguity is apparent from the face of the document, admit extrinsic evidence to interpret term. If no ambiguity is apparent from face (four corners) of the document, do not admit extrinsic evidence 
ii. Modern Approach: consider extrinsic evidence to determine (an issue of law) whether the term needs to be interpreted.  
c. C&J Fertilizer Inc v Allied Mutual – outlier case
i. Plaintiff had a burglary policy by defendant. Burglary with no signs forced entry on exterior. Definition: Burglary requires force and violence and visible marks made by tools, explosives, chemicals, physical damage to exterior door. Insurance denied coverage saying it was an inside job and excluded bc of K terms – investigators said it was not an inside job even though there were no outside marks. This burglary language violated the plaintiffs reasonable expectations of the insurance agreement – decided for DOCTRINE OF REASONABLE EXPECTATIONS this rule has mostly only been applied to insurance cases.  

III. UCC 2-202 The Parol Evidence Rule (PER) –When the parties to a contract have mutually agreed to incorporate (or “integrate”) a final version of their entire agreement in a writing, neither party will be permitted to contradict or supplement that written agreement with “extrinsic” evidence (written or oral) of prior agreements or negotiations between them. When the writing is intended to be final only with respect to a part of their agreement, the writing may not be contradicted, but it may be supplemented by such extrinsic evidence. The rule does not define what evidence is affirmatively admissible, it only operates to exclude evidence — evidence that would otherwise be admissible as rationally probative of some fact at issue. RULE OF CONTRACT LAW, NOT OF EVIDENCE

a. Bars admissibility of PE to 

i. Contradict a final writing OR 

ii. Add to a final and complete writing  

b. Parole Evidence Rule Questions: (see also, flow chart)

i. Is evidence parol evidence?

ii. Is writing final? 

iii. If writing is final, is PE offered to 

1. Add to writing OR

2. Contradict the writing 

iv. If writing is final and PE is offered to ADD to agreement:

1. Partially integrated 

2. Fully integrated
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Do exceptions apply?
c. Rst PER Rst Ch 9, Topic 3 

i. 209 Integration, 210 completely and partially integrated agreements, 211 standardized agreements ,212 Interpretation of integrated agreements – allows PE, 213 Effect of integrated agreements on prior agreements (look at language in 213), 214 evidence of prior or contemporaneous agreements and negotiations *Exception to parole evidence rule*, 215 Contradiction of integrated terms, 217 oral condition, 218 untrue recital of consideration 

d. TERM: Parol Evidence = extrinsic evidence of negotiations (oral or written) that preceded or occurred at the same time as the final writing, but were not entered in final writing. 

e. Integration Terminology – A writing that the parties intended to be the final expression of at least one of the terms, nut not a final expression of ALL the terms is referred to as

1. Partially integrated writing OR

2. Incompletely integrated writing OR

3. A final but incomplete writing (all 3 synonyms) 

ii. A writing that the parties intended to be the final expression of all terms of their agreement is referred to as:

iii.  
totally integrated writing or

1. A completely integrated writing or

2. A final and complete writing

f. Procedural mechanics of PER

i. Classical: see Thompson The JUDGE scrutinizes the face of the writing and decides whether the term is ambiguous on its face. 

1. If yes, she’ll let in evidence to explain the ambiguity.

2. If no, she won’t even listen to the evidence.

ii. Modern: see Taylor, Nanakuli v Shell The JUDGE will hear the evidence out of the presence of the jury.  

1. If on hearing the evidence, she decides it helps explain the writing, she’ll overrule the PER objection and allow the jury to hear the PE.  

2. She’ll also let in other explanatory evidence—course of performance, course of dealing, trade usage.
iii. When a judge allows the admission of PE, the party proffering the PE has a chance to convince the “trier of fact” of a prior agreement as to a term.

1. If the trier of fact does not believe the PE, the parole term does not become part of the K.

2. If—but only if—the trier of fact believes the PE, then those terms become part of the K, and any claim of breach is viewed in light of the final written contract plus the parol term(s).

g. Thompson v Libby – classical approach (Williston, 4 corners) – logs quality case

i. Court held Oral warranty testimony inadmissible: If writing is completely integrated (clear on the face) PE is inadmissible.

ii. Notes after: merger clause – classical: if a writing includes a merger clause, that is conclusive evidence it cannot be revoked and is completely integrated. Modern: merger clause does not prevent the agreement from being partially integrated.

h. Taylor v State Farm mutual automobile insurance – approach is modern, corbin, Rst
i. State farm argued that the release of “contractual claims” applied to bad faith claim. 2.1 MM at stake.

ii. for purposes other than contradicting or varying the agreement, PE can be allowed (for instance, to clarify interpretation and meaning)

iii. This case rejects plain meaning approach to ascertain meaning of contract terms. “Better” rule – judge considered PE and found evidence is admissible for interpretation. Release did NOT apply to bad faith claims (issue of tort, not contract) 
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i. EXCEPTIONS to parol evidence rule:

i. PE that is offered to interpret is allowed 

ii. Evidence that followed a written warning is allowed

iii. Evidence offered to establish a collateral agreement (evidence beyond scope of agreement) is allowed.

iv. Evidence to establish an oral condition precedent

v. To establish a defense to enforcement (example: Fraud) Evidence of mistake, fraud, duress, illegal, lack of consideration

vi. Evidence for equitable remedies
j. Tests for determining if a K term is contradictory or consistent:

i. Rst 216:  A parole term does not contradict a term in the writing so long as it is a consistent additional term. A term is a consistent additional term if, under the circumstances, it is one that “might naturally be omitted from the writing” if the parties had really agreed to it. If so, it can be introduced to supplement a partially integrated writing.
ii. UCC:  A PE term is a consistent additional term unless it would “certainly” have been included in the writing if the parties had agreed to it.

iii. Terms that flunk these tests are treated as contradictory terms.
k. Types of Fraud

i. Promissory Fraud – guilty party makes promise with no intention of performing

ii. Fraud in Factum (Fraud in execution) – guilty party misrepresented the nature of the document the counterparty was signing 

iii. Fraud in the inducement – innocent party understands the writing, but guilty party makes a fraudulent misrepresentation of fact that induces them to enter K
l. Merger Clause – states that the writing is intended to be final and complete (ex: this document constitutes the entire agreement of the parties and there are no representations outside of this agreement)
i. 4 corners (minority): Merger clause = conclusive proof of complete integration.
ii. Modern approach (majority): merger clause is NOT conclusive proof of complete integration of writing
m. Sherrod v Morrison – Sherrod is subcontractor. 25k Cu Yards – Follows 4 corners (minority)
i. Sherrod contends Morrison-Knudsen told him that there were 25,000 cubic yards of excavation to be performed. Sherrod says its bid of $97,500 on the subcontract was made in reliance on 25k. Morrison-Knudsen denies any such statement to William Sherrod. Work far exceeded 25k cubic yards. Mid job they pressured him into signing doc or he wouldn’t get progress pmt. 

ii. Merger clause says subcontractor verified and no verbal agreement will effect or modify the terms. Made agreement final. 

iii. Sherrod basically lost his entire business. Court determined against Parole Evidence because it directly contradicted the writing (that they forced him to sign).

iv.  Dissenting opinion that fraud occurred and therefore PER did not apply. 

n. River island Cold Storage (note case) 
i. Credit Association VP made oral promise to borrowers: 2 yr period of forbearance on collection if they agreed to pledge 2 parcels of land as security. 
ii. Writing says forbearance is 3mo, not 2 yrs and additional property pledged is 8 parcels (not 2). Plaintiffs signed at spots that were tabbed (didn’t get to take it home and read)
iii. Held: Fraud exception applies to PER, fraud in execution and inducement 
iv. Notes: promissory fraud is difficult to prove and a failure to keep a promise doesn’t by itself establish fraud. Establishing fraud requires showing of reasonable reliance by innocent party. 
o. Nanakuli Paving v Shell (PER exception case)
i. Longterm K to buy asphalt from Shell. Writing has price term “shell’s posted price.” Shell price protected Nanakuli then later tried to increase with no notice. Shell argues price is posted price per K. Nanakuli argues trade practice and course of performance to price protect. Allows PE because of need to interpret term. *if you are going to use this kind of argument, make sure you define Trade. 
ii. Shell argues their previous price protection was just a waiver of the terms of the K (posted price). The Trade Usage here overrides language that does not appear to be ambiguous. Nanakuli winning. Basic take away: trade usage can be well established if strong enough.  
iii. Trade usage requires such regularity of observance as to justify an expectation that it will be observed. Actions consistent w trade usage may be construed as COP or waiver of a contrary express term. 

iv. UCC 2-202 comment 2 note: Terms from COD or TU are deemed part of the K unless carefully negated. 

1. Boilerplate language negating COD or TU is not conclusive 

2. Ex: Hurst Case: K term applied if meat was less than “50%” protein. Court interpreted 50% to mean 49.53 to 49.96% based on trade usage. 
B. What are the implied terms? (Ch. 6) (Implied in Fact or Implied in Law)
A. Rationale for implied terms – an implied term is not found in agreement but should be implied in law.

B. Implied terms of good faith and fair dealing keeps the promise from being illusory & prevent failure of consideration. Converts illusory promise to consideration. 

1. Exclusive dealings

2. Satisfaction clauses

3. Output/Requirement K’s. 2-306(1) – quantity of output or requirement of buyer means actual output or requirements must occur in good faith and cannot be unreasonably disproportionate to any stated estimate or demand.
C. Illusory promise does not equal consideration. 
D. Illusory promise = a promise, in form, that requires nothing of the promisor. An illusory promise is NOT consideration and a promise made in exchange for an illusory promise is unenforceable Rst 2-77
E. Wood v Lucy Lady Duff Gordon (invented runway model show, famous fashion designer)

1. K for exclusive dealing. Wood to have exclusive right to Lady Duff name on products, sell LDG clothing etc. Split profits 50/50. Eventually LDG put her name on other stuff without telling Wood, didn’t give him 50%. He argued entitled to 50% of her sales. She argued no enforceable K bc no consideration. 

2. Court held K enforceable, and court implied a promise by wood to use reasonable efforts to create profits and this was consideration. Focuses on facts and parties’ intent.

3. 2-306(2) – agreement imposes an obligation by seller to use best efforts to supply goods and buyer best efforts to promote their sale.

F. Leibel v Raynor – UCC issue addressed

1. Leibel agreed to be exclusive dealer for Raynor garage doors within 50 miles Lexington, no end specified. Leibel borrowed lots of $, bought inventory etc. Sales started decreasing and Raynor terminated with no notice. Leibel sued for breach, Raynor filed for summary judgement. Leibel ordered he was entitled to reasonable notice.

a. Was a reasonable notification of termination an implied term? Under UCC 2-309(3) requires reasonable termination. Appellate court remanded for determination of “reasonable.”

b. 2-309(1) – the time for shipment or delivery shall be a reasonable time

c. 2-309(2) termination of the contract requires reasonable notification to other party. UCC implies advanced warning if parties do not specify. (implied in law)

G.  Good Faith 

1. UCC 1-304 every contract or duty within UCC imposes an obligation of good faith in its performance and enforcement
2. UCC 1-201(20) – good faith means honesty in fact and the observance of reasonable commercial standards of fair dealing

3. Rst 205 Every contract imposes upon each party a duty of good faith and fair dealing in performance and enforcement. a party performs in good faith if it acts with faithfulness to an agreed commune purpose and consistency.

4. Bad Faith – concealing a defect, openly abusing bargaining power to coerce price increase, conscious lack of diligence in mitigating others damages, arbitrarily and capriciously exercising the power to term

5. Good Faith – fully disclosing material factors, refraining from abuse of power, acting diligently, acting with reason. 
6. 3 ways GFFD is applies. 
a. Requires K includes terms like best efforts 
b. Breach of GFFD.
c. GFFD permits inquiry into a party’s exercise of discretion expressly granted by K terms.

H. Morin Building v Baystone – fill in facts law rationale 

1. K specifies mill finish, and final must be approved. Morin built, General motors rejected work. Siding wasn’t uniform. Baystone refused to pay Morin and hired someone else to replace siding. 

2. Satisfaction clause to be done by reasonable person. Was the standard applied to satisfaction clause applied properly? Rst 228 favors objective standard over subjective standard, as such a reasonable person would be satisfied. Two approaches to satisfaction:
a.  Standard of reasonableness (objective)
b. standard of honest dissatisfaction (subjective – often personal aesthetic or preference)

3. Court reasoned language was contradictory and ambiguous. Under the law MAJORITY rule 228 applies, satisfaction interpreted to have reasonable person standard, and contract doesn’t unambiguously provide for subjective standard.

I. Is there a separate cause of action for breach of implied duty of GFFD. UCC 1-304 – GFFD merely directs a court toward interpreting contracts and does not create a separate duty of fairness and reasonableness which can be independently breached. BUT cases go both ways on this issue. 

J. Seidenberg v Summit Bank – Execs sold their stock for 2 corporations to summit in exchange for parent stock. Execs wanted to keep working. 

1. Claimed Summit acted in bad faith, interfered with their ability to earn money, withheld leads. Sued for breach of GFFD and other express terms. Express terms all settled, but not GFFD. Alleged they never had any intention to perform – just wanted to acquire business and seek out their own broker. Appellate court held case can go forward. Rationale: GFFD permits redress for bad faith performance even when they have not breached an express term. Court split on this. Pushback to UCC which says there is no independent cause of action for breach of GFFD.
C. Do the terms include express and/or implied warranties 
I. Introduction 
A. Old CL of contract: let the buyer beware

B. Modern Contract law recognizes express and implied warranties, although in certain circumstances warranties can be disclaimed.
II. UCC
A. 2-313 Express Warranties – an express warranty is a description, affirmation of fact, or promise with respect to the quality or future performance of goods that becomes part of the basis of the bargain
a. It can be created by words, description, sample or model
b. An affirmation merely of the value of the goods or merely of the sellers opinion of goods is not a warranty
1. To prove the K for sale includes an express warranty, the buyer must show:
a. The seller made a factual promise about the qualities or attributes of the goods (which turned out to be false). Can show several ways:
i. Affirmation of fact or promise made by the seller which relates to the goods 

ii. A description of goods made by the seller

iii. A sample or model shown to the buyer as representative of goods they will receive under K

b. Seller does not have to use the word warranty or intend to have warrantied

c. Distinguish between actionable false statement and opinion/puffing/sales pitch 

i. For breach of express warranty, statements must relate to quality or attributes of goods and be factual (capable to show objectively true or false)

2. Factual promise was part of the basis for bargain 

a. 3 approaches to interpret this term

i. (extreme) buyer must show that buyer RELIED on sellers factual promise in deciding to purchase

ii. (opposite extreme) buyer must show that the factual affirmation s of the seller were made before the sale took place 

iii. (intermediate) affirmations made by seller relating to goods create a rebuttable presumption that the statements are part of the basis pof the bargain and seller can try to rebut the presumption by clear proof that the buyer did not rely on the statements
1. Comment 3 to 2-313 supports this, providing that once a seller has made an affirmation of facts about goods “no particular reliance on such statements need to be shown in order to weave them into the agreement. Rather any fact which is to take such affirmations, once made, out of the agreement requires affirmative proof.
3. AND failure of the good to live up to the representations of the seller caused the buyers damages.
B.  2-314 Implied warranty of merchantability 
1. If the seller is a merchant with respect to the kind of goods in the K, UCC implies a warranty that
a. Goods sold are at least fair average quality in the trade AND
b. Fit for ordinary purposes for which they would be used
2. TO prove the K for the sale of goods includes an implied warranty of merchantability, buyer must show:
a. Seller was a merchant with respect to goods sold 
i. Seller, not the buyer must be a merchant. A buyer asserting a claim based on the implied warranty of merchantability can be a consumer or merchant. 
b. The goods sold by the seller were not merchantable 
i. 2-314(2) merchantable means the goods pass without objection in the trade and are of fair average quality, and fit for ordinary purpose they are ysed
ii. 2-314(3) other implied warranties can arise on the basis of course of dealing or trade usage
c. Breach caused the buyers damage
C.  Implied warranty of fitness for a particular purpose UCC 2-315
1. If the seller has reason to know that the buyer wants the goods for a particular purpose and knows the buyer is relying on the sellers skills and judgement there is an implied warranty they will be fit for that purpose. 
a. Seller does not have to be a merchant
2. To prove the K includes an implied warranty the buyer must show:
a. The buyer had an unusual or particular purpose in mind (other than the usual)
b. Seller had reason to know of this purpose (usually because buyer told them)
c. The seller has reason to know the buyer is relying on the sellers skill or judgement (objective person standard) 
d. Buyer in fact relied on the skill or judgement AND
e. Goods were not fit for that purpose
3. Seller does not have to be a merchant
4. Some courts will restrict fitness warranty to situations where goods are being used for an unusual rather than ordinary purpose
5. Bayliner Marine Corp – boat model ad could achieve max speed. Brochure said performance needed for offshore fishing. Crow purchased boat with a smaller propeller than brochure and added 2k lbs of equipment. Said it wasn’t sufficient for offshore fishing bc it could only go 17mph and he sued because he was going very far off shore fishing. 
a. Sellers stmt of opinion wasn’t express warranty 
b. Seller doesn’t create implied warranty of fitness if buyer doesn’t tell seller of required purchase.
III. Disclaimer of Warranties 
A. Seller can disclaim warranties (express or implied) in accordance with UCC 2-316
B.  Disclaimer of express warranties 
1. Two common issues:
a. A contract that arguably includes both an express warranty and a disclaimer of warranty 
i. 2-316 this rule of construction mandates that whenever possible the two contractual provisions be construed as consistent with each other 
ii. If consistency cannot be attained the disclaimer is inoperative and the warranty exists
iii. If both warranty and disclaimer are oral, same rule applies 
b. The written contract disclaimers express warranties but an express warranty was made another way – example is by statements in an advertisement or orally by an authorized agent.
i. Substantiative rule 2-316(1) This rule mandates that whenever possible the two be construed as consistent with each other
ii. Procedural issue re PER: Parole evidence rule bars evidence extrinsic to the K in some situations. 
iii. Buyer can argue that express warranty disclaimer in writing should not be forced in various ways such as:
1. Written express warranty disclaimer is unconscionable 
2. Oral warranty followed by contradictory written disclaimer breached GFFD
3. Fraud
4. Material or fraudulent misrepresentation as to warranty that would allow buyer to void K 
5. Exceptions to PER that allow admissibility of parole evidence 
6. Example: Tiffany lamps were sold at auction with an as is disclaimer in auction terms and on sales receipt. Court admitted evidence conflicting parole evidence that lamps were describer as tiffany lamps because the description of the item could not be disclaimed. 
IV. Disclaimer of implied warranties 
A. Generally (regarding both types of implied warranties) 
1. All implied warranties can be disclaimed if the buyer is warned by language such as as-is, with all its faults, or similar
2. Courts typically require that such language be conspicuous 
3. If seller allows buyer the right to inspect the goods before purchase as much as the buyer wishes, then there is no implied warranty as to any flaw in the good that should be discovered by such inspection.
B. Implied warranty of merchantability
1. To disclaim
a. Contract disclaimer must mention merchantability AND 
b. If in writing, must be conspicuous 
2. Some states make disclaimers of implied warranty of merchantability ineffective in sale of good to a consumer
3. Federal law includes other consumer protection rules 
C. Implied warranty of fitness for particular purpose 
1. To disclaim
a. Must be in writing
b. Conspicuous 
D. Tort law v contract law enforcement: statute of limitations for contract enforcement is often longer than statute of limitation for torts. Contract defenses do not apply in tort action. If economic injury only, injured party is often limited to contract enforcement.
V. Non UCC Warranties 
A. Implied warranty of habitability in residential leases

1. A majority of states have this 

2. Covers conditions of leased residence and common areas related to health, safety, trash receptacles, waste removal, running water, and all electrical, plumbing, sanitary, heating, ventilation, air conditioning and other facilities and appliances including elevators supplied or required to be supplied by landlord

B.   Implied warranty regarding a home 

1. Implied warranty of workmanlike construction 

a. Aka implied warranty of skillful construction
b. Aka implied warranty of workmanlike construction habitability 

2. Speicht v Walters Development 

a. Home builder Walters built home in 95 for Roches. Roches sold home to Rogers. Rogers sold to Speicht 2000. 

b. Speicht discovered mold, caused by defective roof and rain futters and sued walters for breach of implied warranty of workmanlike construction 
c. Court granted motion summary judgement for walters

d. Rationale for implied warranty of workmanlike construction 

i. CD are often latent 

ii. Compared to builder, buyers less likely to see defects

iii. Home construction is complex

e. If 1st homeowner, must show

i. House was constructed to be a home

ii. House was purchased from builder who built to sell 

iii. When sold it was not reasonably fit for its intended purpose or had not been constructed in a workmanlike manner

iv. At sale, buyer was unaware of defect and had no reasonable means to discover
v. Buyer suffered damage due to defect

f. Issue: Can homeowner (subsequent purchaser) recover for breach Yes in speicht. 
i. Some courts held privity of contract is required to enforce K against builder

ii. MODERN trend: courts have eliminated privity requirement

1. Privity is not required in torts for defective product

2. Subsequent home purchasers need protection from latent defect

3. People are more mobile than in the past, homes change hands more often 

4. Courts in speicht follow modern trend 

5. Court notes 15 year statute of repose
6. Statute of limitations is 5 years but court here says period not from original sale, runs from discovery of defect
Big Question 4: Did each party have a duty to perform? (Conditions and events discharging duty to perform) 

Question 4A: Did each party’s duty to perform arise (conditions)?
Q4 B – if a party had a duty to perform, was the duty discharged?
A. Doctrines for changed circumstance: 

B. Impossibility 

C. Impracticability 

D. Frustration of purpose
Look for a supervening event

-change of circumstances after formation that alters the deal so fundamentally that the adversely affected party is relieved of obligation.

A. Impossibility (burden of performance changes) 
a. Early CL: K obligations were strict liability 

i. Taylor v Caldwell (lessor relieved of obligation to rent hall that burned down)

ii. Person to perform personal service contract dies

iii. Specific unique subject matter of K is destroyed 

iv. New regulation prohibits performance  

B. Impracticability (burden of performance changes) 
a. Impossibility extended 

b. Mineral Park v Howard – extreme increase 10-12 times cost of extracting gravel because now under water justified non performance 

c. RSt 261 – a partys duty to render performance is discharged if after a K is made:

i. The partys performance is impracticable (ie excessively burdensome) 

ii. Without his fault

iii. By occurrence of an event the non occurrence of which was a basic assumption on which the K was made 

iv. Unless the language of the K or circumstances indicate contrary 
d. Additional impracticability rules:

i. Rst 262 death or incapacity of a person necessary for performance 

ii. Rst 263 destruction, deterioration or failure to come into existence a thing necessary for performance 

iii. Rst 264 governmental regulation or order prevents 

e. UCC Rules 

i. 2-613 casualty to identified goods 

ii. 2-615 – excuse by failure of presupposed conditions:

1. Non delivery of goods by seller is not a breach if performance has been made impracticable by 

a. Occurrence of a contingency the non occurrence of which was a basic assumption on which a K was made or 

b. By compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it proves later to be invalid 

C. Frustration of Purpose (benefit of BFE changes ) 
a. CL Doctrine (Krell v Henry) – obligation of would be parade watcher to pay for hotel room on parade route was discharged when coronation parade was cancelled due to Kings illness

b. RSt 265 same as 261 but focus is on an event that frustrates the partys purpose instead of an event that makes it impracticable. A party’s remaining duty to perform is discharged if:
i. After a K is made

ii. The party’s principal purpose is substantially frustrated 

iii. Without his fault 

iv. By the occurrence of an event the non occurrence of which was a basic assumption on which the K was made 

v. Unless the language of the K or the circumstances indicate the contrary 

c. F of P is often advanced but seldom applied

d. Supervening event 

i. Destroys/frustrates partys purpose in entering into K 

ii. Renders counterpartys performance valueless to party seeking discharge 

e. Hemlock Semiconductor Operations v Solarworld: Multi year solar panel contract Sachsen is getting super good discount on these. Chinese gov’t began subsididizing silicone – price plummeted. Hemlock demanded contract price, Sachsen refused to pay. Hemlock sued S. Was the duty to perform of Sachsen discharged – 800MM question Sachsen arguing impracticability and frust of purpose. Trial court denied both. Apellate court affirms. Why is this in case book? Extreme changes in market conditions to not discharge duty under these doctrines. 
f. Mel Frank Tool & Supply v Di Chem Chemicals were stored with food.  Lessee tried to argue they were no longer obligated to pay rent bc they had to move chemicals because of law change, court holds it did not discharge their duty bc they can still store other things there. Not sufficient to discharge under frust of purpose. Example of why frustration of purpose is often argued seldom won. Need a situation where the benefit of the counter parties performance is completely destroyed. Gov’t regulation after formation can qualify for frustration of purpose but must destroy performance.
D. Modification 
a. What we already know:
i. Pre existing duty to perform (pre existing duty is not consideration)
ii. Economic duress (K is voidable by a victim of economic distress) 
iii. Totem Marine test (1 wrongful or improper threat 2. No reasonable alternative 3. Threat induced victim to enter K.) 
1. A threat is improper if 1. What is threatened is a crime or tort, what is threatened is criminal prosecution, what is threatened is bad faith use of civil process, or the threat is a breach of the duty of good faith and fair dealing with regard to modification of an existing K.
b. Alaska Packers Ass’n v Domenico - Salmon canning workers in Alaska. Workers went out on $50/day – got out there, demanded $100/day or they wouldn’t work. Co had to concede basically to get them to work. Holding: no consideration for the modification. PRE EXISTING DUTY RULE OF RST 73. The promise to pay the higher wage was not supported by consideration.  
i. 176(2) a threat is improper if the resulting exchange is not on fair terms AND 
1. The threatened act would harm the recipient and not significantly benefit the threatening party

2. Prior dealing between the parties significantly increases the effectiveness of the threat OR

3. The threatened action is a use of power for illegitimate ends
c. Rst 73 Performance of a legal duty 

i. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is NOT consideration, but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain

ii. A K lacking consideration is unenforcable

d. Modification rules re formalities 

i. Enforceable modification requires consideration 
1. Pre existing duty not consideration (Alaska Packers) 

2. If pre existing duty changes, new duty may be consideration 

3. Mutual release may terminate old duty 

e. Rst 89 (exceptions to 73) modification of executory K 
i. A promise modifying a K duty is binding if
1. Modification is fair and equitable in view of circumstances not anticipated by the parties when the K was made or
2. Material change in the position by promisee in reliance on unforeseeable modification may make the modification enforceable, even without consideration
f. UCC 2-209 (modification, recission, waiver) 

i. An agreement modifying a contract within this article needs no consideration 

ii. A signed agreement which excludes medication or rescission except by a signed writing (NOM term – private SOF) cannot be otherwise modified or rescinded but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party

iii. Requirements of SOF section must be satisfied if the K as modified within its provisions 

iv. *NOM – no oral modification term: example: “no modification of this agreement shall be effective unless it is signed by both parties”
v. Common Law: oral modification can be effective 

vi. If ii. And iii. Are not satisfied 

1. Although an attempt at modification of rescission does not satisfy the requirements of ii and iii it can operate as a waiver

2. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived unless the retraction would be unjust in view of a material change of position in reliance on the waiver 

vii. UCC do modifications require formalities: 
1. Consideration – NO 

2. SOF/NOM – YES 

3. If SOF/NOM are not met 

a. There may have been a waiver 

b. Waiver can be retracted unless counterparty has changed position in reliance on waiver 

g. Kelsey Hayes v Galtaco Redlaw Casings – economic duress – had multi year contract, sole provider of castings. Galtaco charged fixed then reduced. Galtaco started losing money and decided to shut down – Kelsey had no other option, so Galtaco agreed to stay open with 30% price increase – they agreed bc they had no other source. Then another 30%. Contested breach of original contract. Kelsey didn’t pay for last 2 MM in shipments (excess of original price). Argued agreed to price under duress. Is a superseding K voidable under duress? Yes, if protest.
Big Question 5: If a party had a duty to perform, was a failure to perform a breach, and if so was it partial, material or total? 

5A: if a party had a duty to perform was it discharged? If so, non performance is justified (aka excused) so it is NOT a breach
A. Breach is any nonperformance of a contractual duty at a time when performance of that duty is due Rst 235(2)

a. Performance is not due if non performance is justified 

b. To determine whether non performance is justified ask

i. Is performance due? 

1. Have any express or constructive conditions on the duty been satisfied or excused? 

2. Example: a K for purchase of residence expressly conditions of buyers duty to pay for the residence on buyers obtaining financing. If a buyer is unable to get financing, the express condition is not satisfied and duty to pay is not due, and non performance is not a breach 

ii. Is the partys non performance “justified” or has their duty been discharged 

1. Aka is the partys non performance justified 

a. When non performance is justified due to impossibility, impracticability or frustration of purpose 
b. Justified because parties have entered into an enforceable modification that extinguishes or alters a duty 

c. The duty that has not been performed is discharged by another partys total breach 

d. Duty that has not been performed is discharged by other partys anticipatory repudiation 
B. Conditions 

a. A condition is an act or event other than the lapse of time which must occur before a contractual duty to perform arises 

i. A condition is an event that must be satisfied or excused before a promisor/obligors duty to perform arises

ii. At CL court distinguished between:

1. A condition precedent – an event which must occur before a duty to perform arises 

2. A condition subsequent – an event which discharges a duty to perform 

iii. Rst 224, 226, 230: Rst dispenses with CL distinction between condition precedent and condition subsequent 

1. Rst refers to a condition precedent as condition

2. Condition subsequent an event that discharges a duty 
b. Terminology:

i. Obligor: party whose duty to perform is conditioned (the party who are are determining whether the duty to perform arises)

ii. Obligee: party whom the conditioned performance is owed (party trying to enforce duty to perform) 

iii. Ex: B & S enter into a K for sale of S’s home to B. B’s duty to pay is expressly conditioned on B getting mortgage loan. B uses good faith but no loan. B refuses to pay S. S sues B. 

1. B is obligor 

2. S is oblige 

3. B is not in breach b/c the condition on B’s duty was not satisfied or excused

C. EXPRESS CONDITIONS

a. A condition may be express or implied (224, 226, 234)
1. Express condition is agreed to by the parties themselves 

a. Express condition is a condition expressly agreed to by the parties, established by words of contract

b. Implied in fact condition (treated as express) is condition expressly agreed to by the parties, established by conduct of the parties  

c. MUST BE PERFECTLY PERFORMED

d. Rst 237 Rules of interpretation against express condition 

i. Ambiguous language is interpreted as a promise or constructive condition, rather than express

ii. This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by oblige (as by preparation or performance)

iii. Rst 227 favor an interpretation that reduces the risk of forfeiture. 

iv. Forfeiture is a denial of compensations that results when the oblige loses its right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange. 

b. Jacobs v Kent – will use a lot for many rules 

i. Contract was for Redding pipe throughout. When the GC checked, the sub was using Redding but at some point they switched and used something else that was equal quality. No one noticed and the place got drywalled. 

1. Held there was substantial performance. Measure of damages for only a partial breach is dimunition of value, and there was none = $0. To remove and replace the pipe would not have had any value. In this case minority rule: Builder breached, performance was defective, but measure of damages is minority. 

D. EXCUSES
a. RSt 225: Effects of the nonoccurrence of a condition 

i. Performance of a duty subject to condition cannot become due UNLESS

1. Condition occurs

2. Nonoccurrence of condition is excused 

ii.  If a condition can no longer occur, the nonoccurrence of the condition discharges the duty (unless excused) 

iii. Nonoccurrence of a condition is NOT a breach by a party unless he is also under a duty to make the condition occur, which would have been created by a promise
E. Bases on which a court may EXCUSE the nonoccurrence of a condition: 

i. To avoid injustice: 

ii. To avoid forfeiture

iii. Wrongful prevention (aka doctrine of prevention) 

iv. Waiver or estoppel

v. Supervening event (impossibility, impracticability) 

vi. Enforceable modification  

a. Non occurrence of a condition may be excused due to impossibility, impracticability or frustration of purpose

i. enXco v. Northern States Power Co.

1. Contract for reusable energy: Court finds express condition requiring approval from public service commission by March (29 mos). EnXco delays and doesn’t submit until late, didn’t get certificate in time. NSP pulled out, market had dropped allow. enXco argued temporary impracticability, but court said it wasn’t impracticability, they waited to long and risked forfeiture. 
2. Impracticability can be temporary. Rst §269. However, impracticability elements must be established. Rst §261. Failure to satisfy the condition was, in part, due to enXco waiting 2-years to seek the permit. If enXco had used reasonable diligence, the condition likely would have occurred.

3. No forfeiture occurs where the breaching party maintains ownership of the K assets, even if the K assets have declined in value. In enXco, the wind turbine assets had lost $90-140 million in value.

4. Courts also consider whether parties were sophisticated, represented by counsel, and assumed the risk of non-occurrence of the condition.

b. Non occurrence of a condition may be excused because the parties have entered into an enforceable modification that extinguishes/alters the condition that has not been satisfied. 

c. Rst 229: Excuse (for nonoccurrence of a condition) to avoid forfeiture 

ii. To the extent that the nonoccurrence of a condition would cause disproportionate forfeiture, a court may excuse the nonoccurrence of that condition unless its occurrence was a material part of the agreed exchange

5. Enxco v Northern States Power
a. No forfeiture occurs where the breaching party maintains ownership of K assets, even if the K assets decline in value. In Enxco, the wind turbine assets had lost 90-140 million in value. 
b. Courts also consider whether the parties were sophisticated, represented by counsel and assumed the risk of non occurrence of the condition.

iii. Forfeiture is the denial of compensation that results when the oblige loses its right to the agreed exchange after it has relied substantially, as by preparation or performance, on the expectation of that exchange.

d. Failure to cooperate (aka the doctrine of prevention) 

a. A condition is excused if the promisor wrongfully hinders or prevents the condition from occurring

b. Obligor has a good faith duty to cooperate with the oblige, or at least not to impede the efforts of the oblige to satisfy the condition 

e. Waiver and Estoppel

a. If a party purports to waive a condition before the time of occurrence of the condition, and the condition is within the other partys control, the waiving party can retract the waiver unless the other party has relied on the waiver such that retraction would be unjust. A waiver is only effective where the waiver is made after the condition was to be fulfilled or the promise was to be performed.

b. Before that time (ie where the contract is still executory) the waiver can be withdrawn as long as there has been no reliance on the waiver.

c. Rst 84 Promise to perform conditional duty despite non occurrence of a condition

d. UCC 2-209 (5) limitation on waiver retraction 
F. RSt 235 (2) Effect of non-performance of a duty to perform that IS DUE

iv. Nonperformance of a duty to perform that is due (where nonperformance is not justified) IS A BREACH

1. Defective performance is also a breach 

v. If breach is PARTIAL the non-breaching party’s duty Is not discharged, but the non-breaching party can sue for breach of K.

vi. If breach is MATERIAL 

2. Non breaching party’s duty is suspended and 

3. Non breaching party can sue for breach of K

vii. If breach is TOTAL 

4. Non breaching party’s duty is discharged 

5. Non breaching party can sue for breach of K

G. If nonoccurrence of a condition is EXCUSED

viii. The condition on the duty to perform is eliminated

ix. The previously contingent obligation to perform becomes an absolute obligation to perform 

H. Occurrence of an event may be: 

x. A promise (but not a condition) 

xi. A condition (but not a promise)

xii. A promissory condition (promise AND condition) 

xiii. Neither 

I. Examples: 

xiv. PROMISE, NOT A CONDITION: Assume that A and B enter into a K. B has a duty to perform and fails to perform. A can sue B for breach. (If B’s breach is not material, A still has to perform.)
1. Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
2. If B does not set sail by noon tomorrow (B has not done what B promised), A can sue B for breach. (Unless B’s breach is material, A has to perform.)
xv.  CONDITION BUT NOT A PROMISE: Now assume that A’s performance is subject to an express condition. If the condition is not perfectly satisfied, A does not have to perform.
3. Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship.
4. If B does not set sail by noon tomorrow, A does not have to perform because express condition on A’s duty hasn’t been satisfied. B hasn’t breached the K.
xvi. PROMISSORY CONDITION (PROMISE & CONDITION) Now assume that A wants to ensure that, if the ship sails late, (1) A can sue B for breach, and (2) A does not have to perform. A can achieve this by including in the K a promissory condition.
5.  A can state the requirement of the ship sailing by noon as both a condition on A’s promise and as a promise made by B
6. Example: A promises to pay B $1,000 to transport A’s cargo on B’s ship on the express condition that B set sail by noon tomorrow. B promises to transport A’s cargo on B’s ship and to set sail by noon tomorrow.
J. The Doctrine of Constructive Conditions
a. The Doctrine of constructive conditions provides that each party’s duty of performance is implicitly conditioned on their being no uncured material failure of performance by the other party. 

i. Rst 237 Except as stated in 240 (divisible performances) it is a condition of each partys remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time. 
b. Constructive conditions sequence the K performances 
i. Rst 234 (1) where both promises can be performed simultaneously and the terms of the K permit, the rendering of each performance is a constructive condition on the other (ie they should be simultaneous)

ii. Rst 234(2) where one partys performance takes a longer period of time, that party’s performance is a constructive condition on the other partys duty to perform. 

1. Ex: sculptor will design and sculpt a statue for M’s garden, and M will pay $1000. Sculptor takes longer than M, M’s duty to pay is constructively conditioned on sculptor’s performance: M’s performance (payment) is not DUE until Sculptor performs/

iii. Courts interpret contracts to determine the constructive conditions in the contract. 

K. The Doctrine of Substantial Performance Rst 237
a. Immaterial deviations from the duty/event required by the contract
i. Do not amount to a failure of a constructive condition on the other partys duty to perform
1. A CONSTRUCTIVE CONDITION can be satisfied by SUBSTANTIAL PERFORMANCE 

2. OTOH. An immaterial deviation from an express condition is a failure of the condition, because express conditions must be satisfied perfectly. 

ii. Can be a partial breach that gives the other party a right to recover damages

1. Damages in such a case may be negligible, for example, whether they are based on diminution of value. 

b. Rst 241 FACTORS that are considered in determining whether performance is SUBSTANTIAL and whether the breach is MATERIAL. 

i. Extent to which injured party will be deprived of the benefit which he reasonably expected

ii. Extent to which injured party can be adequately compensated for part of benefit of which deprived

iii. Extent to which party failing to perform will suffer forfeiture

iv. Likelihood that the party failing to perform will cure his failure 

v. Extent to which behavior of the party failing to perform comports with the standards of GFFD.

c. Also considers EXCUSES for non occurrence of a constructive condition (see excuses under express conditions) 
d. UCC rejects substantial performance doctrine 

i. UCC 2-601 Perfect Tender Rule: If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole (b) accept the whole or (c) accept any commercial unit or units and reject the rest

1. A buyer must act promptly to reject and follow proper procedures, otherwise it will be deemed acceptance of the goods 
ii. Rules that mitigate the strict UCC perfect tender rule: 

1. Seller can “cure” if the time for performance has not expired (UCC 2-508) 

a. The seller may give notice of intent to cure and to affect the cure by substituting a conforming delivery before the delivery date under the contract. 

i. It would have to be by that date because the perfect tender rule gives the buyer the right to reject late delivery even if time of delivery is not a material term.

2. There is limited ability to cure after the delivery date has passed (UCC 2-508(2) 

a. If the buyer has already accepted the goods, the buyer can revoke the acceptance only for substantial defects UCC 2-508(2) 

b. If an installment sale, the buyer can reject an installment only if the defect “substantially impairs” the value of the installment and can claim a breach of the whole contract only if the defect “substantially impairs the value of the whole contract 2-612.

3. The doctrine of good faith applies to protect against a buyer’s rejection of goods that is clearly pretextual – e.g. a rejection because of some minor non conformity and the buyer wants out of the deal.

5B – Breach (Partial, material, total) 

L. Breach

a. Types of Breach

i. A PARTIAL BREACH is a breach that is not significant; absent other circumstances, would normally be considered a partial breach 

ii. A MATERIAL BREACH is a failure to perform a significant performance obligation. The other party may SUSPEND their performance until the material breach is cured.

iii. A TOTAL BREACH is a material non performance that has not been cured after the expiration date of a reasonable time. Total breach DISCHARGES the other parties duty to perform. 
b. Steps to Analyze breach

i. Step 1: To determine whether the non breaching party still has to perform her duties, ask whether the other party’s breach is PARTIAL or MATERIAL. Look at Rst 241 Factors: 

1. Extent to which injured party will be deprived of the benefit which he reasonably expected

2. Extent to which injured party can be adequately compensated for part of benefit of which deprived

3. Extent to which party failing to perform will suffer forfeiture 

4. Likelihood that the party failing to perform will cure his failure 
5. Extent to which behavior of the party failing to perform comports with standards of GFFD.

ii. Step 2: If the breach is material, ask whether the breach is TOTAL.

1. Analyze 241 factors 

2. Analyze 2 additional factors in RSst 242

a. Extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements and 

b. Extent to which the agreement provides for performance without delay and whether the circumstances, including the agreement, indicate that performance or an offer to perform by that day is important. 

c. Consequences of partial breach, material breach and total breach

i. Effects on duties of the NON breaching party

1. A partial breach does not discharge the nonbreaching party, who must continue to perform his obligations under the K

2. A material breach SUSPENDS the performance duty of the nonbreaching party until material breach is cured

3. A total breach DISCHARGES the non breaching party from his duties under the K.

ii. Remedies 

1. Damages for Breeach

a. Actual and future damages are available to a victim of total breach

b. Only actual damages are available to a victim of PARTIAL breach

2. Alternative theories of recovery include restitution 

iii. Sachett v Spindler

1. Sale of stock of newspaper. Buyer repeatedly missed payments. Final payment bounced. Buyer repeatedly made excuses. Seller gave notice he would not transfer stocks without payments due in full. Deadline exended a bunch. Seller again said it must be paid by X date. Seller was forced to sell property, sell stock for less later, etc. Buyer sold S for the money he had collected prior to final payment. Seller sued buyer for breach. Seller was awarded $$.
2. Illustrates effect of breach, as well as retraction of potential Anticipatory Repudiation

3. The case also illustrates the potential risk of a party treating a counterparty’s breach as “material”

a. How to address this risk: Party with reasonable grounds for insecurity about counterparty’s future performance can make a demand for adequate assurance. Demand should be in writing.
4. Buyer committed first breach by creating unreasonably certainty. Breach was material and total.  

iv. Consider possible effects of Doctrine of Divisibility 
M.     The Doctrine of Divisibility (bears on conditions, breach and remedy) 

a. Where a K is divisible 

i. Determine whether CONDITIONS within each divisible part of the K (matched pairs of performance obligations) have been satisfied or excused

ii. Determine whether BREACH within each divisible part of the K (matched pairs) is partial or material

b. These are various tests for divisibility

i. Rst 240: If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent as it would have if only that pair of performances had been promised. 
N.     Anticipatory Repudiation 

a. What is Anticipatory Repudiation? 

i.  A repudiation is a clear and unequivocal statement by the obligor to the oblige indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach, or a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach
ii. It may occur between the time the contract is made and the time is due for its performance, or after performance of the contract has begun, but before the due date of the repudiated performance. 

iii. Rst Definition

1. RSt 250 “a repudiation is (a) a statement by the obligor to the oblige indicating that the obligor will commit a breach that would of itself give the oblige a claim for damages for total breach

2. Rst 251(2) the oblige may treat as a repudiation the obligor’s failure to provide within a reasonable period of time such assurance of due performance as is adequate in the circumstances given the case

iv. Conduct can be AR (aka voluntary disablement) 
1. Rst 250 a repudiation is (b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform 

v. To constitute AR, obligor’s purported repudiation must clearly and unequivocally indicate to the reasonable obliger that the obligor intends to breach materially when the time for performance arrives 

1. Financial difficulty, even insolvency, is not AR, but can provide grounds for a demand of adequate assurance of performance. 
b. The consequences of AR

i. Overview

1. Three effects of AR

a. AR is treated as a material breach by the repudiator 

b. The repudiating party’s deemed material breach discharges the innocent party’s duties 

c. The repudiating party’s deemed material breach excuses any conditions on the repudiator’s duties. 
2. Exception: Where the innocent party has fully performed (eg done all the work required) the payment is due in the future, ant the payor repudiates, the innocent party does not have the right to sue the payor immediately for breach.
a. Instead, the innocent party must wait until the time for performance under the contract and see if the repudiator retracts and pays after all.

b. Rationale: Once the innocent party has fully performed, there is no opportunity for the innocent party to mitigate their damages.

c. In other words, the balance between the value of mitigation and the value of avoiding breach shifts to favor the latter, so courts say to wait and see if the repudiating party later performs.

ii. Rst Rules  

1. Rst 251 (1) Where reasonable grounds arise to believe that the obligor will commit a breach by non performance that would of itself give the oblige a claim for damages for total breach under 243, the oblige may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance. 
2. Rst 253

a. Where an obligor repudiates a duty before he has committed a breach by non performance…his repudiation alone gives rise to a claim for damages for total breach

b. Where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to render performance discharges the other party’s remaining duties to render performance. 

iii. UCC 2-610 “When either party repudiates the contract with respect to a performance not due yet, the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:
1. For a commercially reasonable time await performance by the repudiating party OR

2. Resort to any remedy for breach, even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction, and

3. In either case suspend his own performance o proceed in accordance with the provisions of this article…” 
c. AR as a result of interpretation disputes: 

i. Contracts often involve interpretation
1. Where the parties to a contract disagree about the manner in which the contract should be interpreted, one party may notify the other party that he will not perform in accordance with the other party’s interpretation

2. There is a disagreement about whether this type of notification constitutes AR. 

3. These different approaches to interpretation disputes can create uncertainty and risk 

4. If a party insists on performing only in accordance with that party’s interpretation, and if that party’s interpretation is later found by a court to be wrong, that party may have committed AR and Breach.

ii. Application 

1. Hochster v De La Tour 

2. Hypo: A promises to be a courier for B for three months, and B promises to pay for the service. 

Is there any condition on B’s promise to pay? Yes – in a service contract, the service provider must substantially perform before the duty to pay arises. 

What if B engages in AR? 


B’s AR excuses the condition on B’s duty to perform

B’s duty to perform arises immediately, upon B’s aR, and A can sue B for breach immediately. IE: AR can excuse a condition on the repudiating party’s duty and constitute a material breach by the repudiating party

3. Hypo: A agrees to paint B’s house and B agrees to pay on the condition he is satisfied with A’s work. Before the time comes for A to paint, B says “I repudiate my obligation.” B’s AR excuses the express condition on B’s duty to perform. What about the repudiator’s rights? If he repudiates and the other side then fails to perform on its promises, can the repudiator sue for breach? No – because the repudiating party’s AR discharges the innocent party’s duty to perform, so the innocent party cannot be sued for failure to perform. Rst 253(2); UCC 2-610(c)
d. Right to demand adequate assurance
i. Overview

1. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may demand adequate assurance of due performance, and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return 

a. UCC requires the demands be made in writing, but many courts do not strictly enforce this.

b. RST adopts a flexible approach 

2. After receipt of a justified demand, failure to provide such assurance within a reasonable time as is adequate under the circumstances is a repudiation of the contract.

a. UCC says within a reasonable time not exceeding 30 days 

b. Rst does not set a maximum time 

ii. Rst 251 

1. 251(1) Where reasonable grounds arise to believe that the obligor will commit a breach by the non performance that would of itself give the oblige a claim for damages for total breach, the oblige may demand adequate assurance of due performance and may if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance

2. 251(2) the obligee may treat the failure to provide assurance in a reasonable time as a repudiation. 

iii. UCC 2-609

1. 2-609(1) when reasonable grounds for insecurity arise, the other may in writing demand adequate assurance of due performance and until he receives the assurance may suspend any performance that he has not already received the agreed return. 

2. 2-609(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.
3. 2-209(4) after a receipt of a justified demand failure to provide it within a reasonable time not exceeding 30 days such assurance of due performance as is adequate under the circumstances of the particular case is repudiation of the contract
e. Actions aggrieved party may take in response to AR
i. Overview: Upon AR, the aggrieved party has a choice

1. Aggrieved party may accept the repudiation by giving notice that she is treating it as immediate breach.

a. This entitles her to refuse to render her own performance, to terminate the K, and to sue for relief for total breach

2. Aggrieved party may delay responding to the repudiation to see if the repudiating party retracts. 

a. Aggrieved party might even encourage the repudiating party by notifying them that he has a specified time to retract, failing which the repudiation will be accepted
b. If she does this, she can still change her mind any time before retraction and accept the repudiation. 

f. Retraction of AR by repudiator 

i. Rst 256: the repudiating party can retract the repudiation as long as the aggrieved party has not materially changed his position or indicated that the repudiation is final.

1. 256(1): a repudiating statement is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final 

2. 256(2) a repudiating event is nullified is, to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final. 
ii. UCC 2-611 also tells us that the repudiating party can retract the repudiation as long as the aggrieved party has not materially changed his position or indicated that the repudiation is final 
1. 2-611(1) Unit the repudiating party’s next performance is due, he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changes his position or otherwise indicated that he considers the repudiation final.
2. 2-611(2) retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under 2-609

3. 2-611(3) Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation
4. Examples:

a. Truman L Flatt Sons v Schupf

i. K to sell land for 160k,. contingent on buyer obtaining rezoning for asphalt plant. Buyer sent seller a letter about opposition to rezoning and said they are still interested and offered 142k without rezoning. Seller sent a letter they are not interested in reduced price. Buyer sends a letter they will proceed. Seller did not respond. Seller sent buyer a letter that K is voided because buyer did not waive the zoning contingency or did buyer indicate they were prepared to proceed after hearing and buyer offered to purchase for a lower price. Seller did not sell to anyone else. Court treats the letter saying they will pay a lower price as too vague to be a repudiation and even if it was, they retracted when they said they;d buy it anyway. Court holds repudiating party CAN RETRACT unless the counterparty accepts the repudiation (they didn’t reply) or has changed his position ( they didn’t)
b. Hornell Brewing CO v Spry (Arizona tea)
i. Hornell entered into an oral K giving Spry the right to sell goods in Canada with 14 day credit terms. Hornell shipped goods in 93-94, Spry sold goods and got cash from buyers. July 93-May 94 Spry failed to make pmts when due and broke promises to pay. April they meet and Metro will pay Spry’s debt, Spry to give Metro money plus fees. Hornell thought Metro was extending credit to Spry. 4-18 Hornell sends a letter they will extend 300k credit to Spray, if Spry pays 80k in debt. May Spry pays and immediately orders 390-450k in products (trying to stockpile for summer). Hornell replied asking for financial info and backing. Spry did not provide this adequate assurance. Hornell brought an action for judgement that K was terminated. 
ii. Hornell had reasonable grounds for insecurity

iii. Demanded adequate assurance 

iv. Spry failed to provide – treated as repudiation – discharged Hornell duties 
Big Question 6: To what remedies is a party entitled?
1. Expectation Interest: Contract law encourages promises to rely on promises by protecting the promisee’s expectation interest in the K. Contract law typically tries to put a promise in the position she would have been in if the breaching promisor had performed. Using this approach gives the injured promise the “benefit of the bargain.”
2. Reliance interest: In the alternative, contract law sometimes protects a promise in a different way, by putting the promise in the position they would have been in had they not entered the contract. Contract law protects the promisee’s reliance interest by reimbursing the promisee for her loss in relying on the K. (think rewind the tape) POP’s Cones is an example***
3. Restitution interest: in the alternative, contract law sometimes uses a different approach to put the breaching promisor in the position she would have been in if she had not entered the contract. Contract law protects the promisee’s restitution interest by requiring the breaching promisor to return to the promise the benefit received by the breaching promisor. *only remedy in unjust enrichment 
Rst 2d 344 

“substitutional relief” is the default remedy and “specific” relief is the extraordinary remedy.
Definitions from Farnsworth treatise: 

· Relief is substitutional when it is intended to give the promisee something in substitution for the promised performance. 
· Relief is specific when it is intended to give the promise the very performance that was promised. Such “specific” relief could be provided by “specific performance”. A negative injunction (ie a court order not to do something) could have the same effect. 
Contract law typically provides for substitutional relief, in the form of an award for money damages, instead of specific relief.

· Rst 2d359(1) provides that specific performance o an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party. 
· UCC2-716 provides that specific performance may be decreed where the goods are unique or in other proper circumstances. The inability of the injured party to over may constitute “other proper circumstances”

A. Computing the value of the Plaintiff’s expectation

a. Rst 2d 347: General measure of expectation damages
i. LOSS IN VALUE (if any) (direct damages ie difference in value between what should have been received and the value of what, if anything, was received) 

+ OTHER LOSS (if any) (special damages: incidential and consequential losses)
-COST AVOIDED (if any) (savings on expenditures the non breaching party would have otherwise incurred if they had performed)
-LOSS AVOIDED (if any)  (loss avoided or mitigation by the non breaching party)
b. Construction K examples: 
1. Construction K & BUILDER Breaches: Ex. from Rst 2d § 346, illustration 4.

“Contractor agrees to construct a structure for Owner for $5000, but breaches after constructing a foundation, and Owner has paid $2,800. It would cost $4000 to complete the structure.” Owner can recover $1,600, which is the $4,000 loss in value ($5,000 expected but only $1,000 received, with $4,000 required to complete the project) minus $2,200 cost avoided, which is the rest of the amount that Owner still owed Contractor on the contract, but which Owner now does not have to pay Contractor. Owner will pay another contractor $4,000 to complete the project. Owner’s total cost is $6800, which is $1800 more than the $5000 contract price for the project. 

2. Construction K and OWNER Breaches, “Case 1” (KCP 9E p. 878): “Owner hires builder to construct a building for a total price of $200,000. The estimated total cost of construction is $180,000. The owner breaches by unjustifiably terminating the contract when the work is partly done. At the time of termination, the owner has paid the builder $70,000 for work done, and the builder has spent a total of $95,000 for labor and materials (some of which are incorporated in the partially completed building). After the owner’s breach the builder is able to resell $10,000 of materials purchased for the project [but not used in the project].”

Rst § 347 calculation:

LOSS in VALUE 
= $200,000 - $70,000 = $130,000.

COST AVOIDED 
= ($180,000 - $95,000) = ($85,000)

LOSS AVOIDED 
= ($10,000)

Expectation damages 
= $130k LiV - $85k CAv - $10k LAv 




= $35k

ALTERNATIVE (but equivalent) formula calculation: Builder’s expectation damages equal “the builder’s expected net profit on the entire contract plus the builder’s unreimbursed expenses at the time of breach.”  

Expected net profit 
= $20k

Unreimbursed expenses = $95k builder spent on project 

    - $70k owner paid builder 

    - $10k builder received from the sale 

      of unused materials 

= 15k of unreimbursed expenses

Expectation damages 
= $20k ENP + $15k UE 




= $35k

c. Employment Ks.

“Case 2” Employment K, EMPLOYER breaches (KCP 9E p. 879). “Employer [E’er] hires employee [E’ee] under a two-year employment K for a salary of $50,000 per year, payable in installments at the end of each month. Six months after the E’ee starts work, the E’er wrongfully discharges her. The E’ee looks for work for three months, but is unable to find a job. Finally, she hires an employment agency, paying it a fee of $1,000. Three months later she obtains a job (similar to the old job) paying $45,000 per year.”

LOSS in VALUE 
= $100,000 ($50k/year salary x 2 years) – 

    $25,000 (salary E’er paid for 1st six months) 

= $75,000

OTHER LOSS

= $1,000

LOSS AVOIDED 
= ($45,000)

Expectation damages 
= $75k LiV + $1k OL - $45k LAv 




= $31k

Employment K, EMPLOYEE breaches. 

Employer’s loss in value = cost of hiring a replacement employee. 

If only feasible replacement employee is more expensive employee, employer can recover the higher replacement cost.

Employer recovery requires that the employment K is not “at will” (i.e., that K had a fixed term of employment).

Employee death/incapacity excuses employee’s nonperformance.

Cases split on whether illness renders K performance impracticable. See also Rst §§ 261 and 262.

d. Real Estate Ks.

ii. Alternative formula: expectation damages = difference between the contract price and the market price at the time of breach.” KCP 9E pp. 886-87.

If RE Buyer breaches, Seller can recover expectation damages for loss in value only if Seller can show that, at the time of the breach, FMV of property < K price for property.

If RE Seller breaches, Buyer can recover expectation damages for loss in value only if Buyer can show that, at the time of the breach, FMV > K price for property.

iii. Evidence of the FMV of the property (KCP 9E pp. 887-88):

Expert opinions, such as professional appraisals;

Testimony of the owner of the property (but credibility may be an issue);

Comparable sales of similar properties;

Resale of the property involved in the K dispute: If the resale occurs at a time other than the time of the breach, facts and circumstances must be considered to determine whether the resale amount is a good indication of the FMV at the time of the breach. Resale price is not conclusive proof of FMV. 

Example: In the Crabby’s case (not assigned), the court approved the use of the resale amount, in spite of the fact that the resale occurred 11.5 months after the breach. Contra case cited in notes after the case. 

iv. Potential limitation on Expectation Damages where Seller Breaches: English rule vs American rule. KCP 9E p. 888.

English rule: If seller is in breach in K for sale of real property but acting in good faith, plaintiff buyer’s recovery is limited to restitution, i.e., to seller returning to the buyer any payments that the buyer has made to the seller with respect to the property.

American rule: If seller is in breach in K for sale of real property, plaintiff buyer’s recovery is determined using expectation damage formula, “regardless of the good faith or bad faith of the seller.”

v. Ex. from Crabby’s (not assigned) of “other losses” (“consequential” or “incidental” damages in RE K: Court allowed Seller of real property to recover from breaching Buyer “other losses,” including property taxes, cost of utilities, & interest paid on the mortgage during the year between the breach resale of property. 

e. Pre-judgment and post-judgment interest: The successful party in K litigation usually receives post-judgment interest, but receives pre-judgment interest only where the plaintiff’s claim was for a “liquidated” sum. KCP 9E p. 894.

vi. Rst 2d § 354(1) provides that interest may be recovered if the breach “consists of a failure to pay a definite sum in money or to render a performance with fixed or ascertainable monetary value.”


vii. Rst 2d § 354(2) adds a provision giving a court greater flexibility in awarding interest: “In any other case, such interest may be allowed as justice requires on the amount that would have been just compensation had it been paid when performance was due.”

f. Construction/Service K, Breach by BUILDER: Are Expectation Damages Cost to Complete or Diminution in Value?

viii. Case law generally favors use of the cost-to-complete measure.

American Standard Inc. v. Schectman (KCP 9E p. 895):

K to remove various industrial plant structures, including those below the surface and not visible, to a depth of 1’ below the “grade lines.” Grader performed most of the removal and grading, but stopped at the grade line & failed to remove subsurface foundations/structures. Landowner’s experts testified that cost to complete the work be $110k. Reasonable cost was around $90k. Landowner subsequently sold land for $183,000, only $3k less than land’s FMV without the structures.

Issue: Are Landowner’s expectation damages from Grader’s breach (a) the cost to complete or (b) the diminution in value?

Held: Cost of completion is the proper measure of Landowner’s damages.

Rule: Cost of completion is the general rule for computing damages for Builder’s breach. 

Rule (exception): Diminution in value where Builder’s breach was not intentional and either: (i) cost of completion is so disproportionately costly that completing would constitute “economic waste,” citing Jacob & Youngs v Kent) or (ii) breach is incidental to the purpose of the K and completion would be disproportionately costly citing Peevyhouse (more on Peevyhouse at KCP 9E 900-01).

Court in Am. Standard v. Schectman case notes that the Grader’s breach was intentional: “Defendant’s completed performance would not have involved undoing what in good faith was done improperly but only doing what was promised and left undone.” KCP 9E p. 898.
**In Young v Kent – to replace pipes would have to rip walls out. Here, just needed to go one more foot. Court says this would not involve undoing things here, different than Young v Kent. 
ix. Rst 2d § 348(2): non-breaching party’s damages can be measured by either 

(a) diminution in FMV or 

(b) reasonable cost to complete or to repair defects if “that cost is not clearly disproportionate to the probable loss in value to [the non-breaching party].”

x. Commentators have argued that courts should consider alternatives to cost-to-complete and diminution in FMV damage measures, such as ordering specific performance to require restoration.

B. Restrictions on recovery of expectation damages: Foreseeability, certainty, causation 

3 main limitations on recovery of expectation damages: 

Forseeability, certainty, causation 
a. Forseeability
i. Hadley v Baxendale 
1. On May 12, flour mill owner Hadley saw mill’s shaft was broken. Without a new shaft, the mill could not operate. H needed to send the broken shaft to Greenwich immediately, so engineers could use it as a model for a new shaft. On May 13, H sent a servant to Baxendale’s office to arrange for B’s carrier company, Pickford, to transport the broken shaft to Greenwich for a fee of £25. The next day, H delivered shaft to Pickford; H’s servant told Pickford’s clerk “that a special entry, if required, should be made to hasten its delivery.” Pickford’s negligent transport of the broken shaft delayed delivery of the new shaft to H by 5 days. The mill was shut down during that delay, resulting in a £300 loss to H.

2. Issue: What expectation damages can H recover from B, as a result of the carrier Pickford’s breach of the K to deliver the shaft to Greenwich in one day? Can H recover, as expectation damages, the £300 H lost from the 5-day mill stoppage, which resulted directly from Pickford’s delay in delivering the broken shaft to Greenwich?

3. Opinion by Baron Alderson: No, H cannot recover the £300 H lost from the 5-day mill stoppage, because “the loss of profits here cannot reasonably be considered such a consequence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made this contract. For such loss would neither have flowed naturally from the breach of this K and the great multitude of such cases occurring under ordinary circumstances, nor were the special circumstances, which, perhaps, would have made it a reasonable and natural consequence of such breach of contract, communicated to or known by the defendants.” KCP 9E p. 905.

4. Rule: 

Damages for breach of contract are recoverable only if the damages either: 

[1] arise naturally from the breach (“general” or “direct” damages) or 

[2] are such as may reasonably be supposed to have been in contemplation of both parties, at the time they made the K, as the probable result of the breach of it.

ii. Rst 2d § 351.

1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made.

2. Loss may be foreseeable as a probable result of a breach because it follows from the breach

In the ordinary course of events, or

As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

3. A court may limit damages or foreseeable loss by excluding recovery for loss of profits, by allowing recovering only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires, in order to avoid disproportionate compensation.

iii. Notes after Hadley v. Baxendale:

1. Important types of consequential damages.

“Most important type:” lost profits arising from collateral contracts.”

Another important type: damages from injury to person or property caused by goods that do not conform to warranties in a K.

2. Theories regarding consequential damage tests. KCP 9E p. 907-8.

Justice Holmes advocated for a “tacit agreement” test to determine whether an aggrieved party should be able to recover consequential damages.  His approach would ask whether the breaching party “assumed consciously” the K liability for the type of loss incurred. This is approach is used in a minority of jurisdictions.

Professor Epstein argues that the default rule of damages should be what the parties probably would have agreed to if they have considered damages.  He would take into account commercial practices that set damages at an amount that is less than the damages under Hadley v Baxendale, sales of consumer goods, which are often subject to a “repair or replace” norm that limits the seller’s liability for damages.   

Professor Eisenberg argues for a rule that permits recovery of all losses that are proximately caused by the breach.  His approach is based on the notion that parties that use standard form agreements in commercial settings are not likely to communicate effectively about risk allocation or to set prices based on explicit risk assessment.

iv.  Florafax International, Inc. v. GTE Market Resources, Inc. (KCP 9E p. 909)
1. Florafax-Bellerose K: Florafax acts as a clearinghouse for the placement and receipt of orders for flowers throughout the US & world. Bellerose, a marketer of floral products (1-800-FLOWERS), was Florafax’s largest client. The K between Bellerose and Florafax provided that Florafax would be paid a certain fee for each order Florafax took and placed on behalf of Bellerose. The Bellerose-Florafax K initially was a one-year K. It would renew automatically on a month-to-month basis, but either party could terminate the agreement, with or without cause, with 60 days written notice. 
2. Florafax-GTE K: Two weeks after Florafax signed K with Bellerose, Florafax entered into a contract with GTE, pursuant to which a GTE Call Center would take & place flower orders for Florafax, in exchange for fees. The K provided for termination, in the event of default. In addition, it stated: “In the event GTE ceases to perform its duties hereunder after a notice of termination is given or otherwise, Florafax may suffer tremendous damage to its business. GTE agrees to pay Florafax consequential damages and lost profits on the business lost.” 
3. Prior to entering into the Florafax-GTE K, GTE was aware of the Bellerose-Florafax K & knew that Bellerose received 100k-200k orders annually. The GTE Dir. of Finance warned the GTE GM that K would not be profitable for GTE, but GTE entered into the K anyway.
4. Breach by GTE: Problems w/ the GTE Call Center ensued. GTE’s project manager for the Florafax account warned a Florafax manager at GTE Call Center that GTE’s management wanted out of K w/Florafax. 
GTE Call Center was seriously understaffed during the week before Mother’s Day and could not handle the call volume. As a result, Florafax lost many Mother’s Day flower orders.
5. Florafax terminated its K with GTE: Florafax terminated its K with GTE and incurred substantial expenses to set up its own Tulsa Call Center, which assumed GTE’s Call Center duties.
6. Bellerose terminated its K with Florafax. The President of Bellerose testified that Bellerose anticipated a long-term relationship with Florafax, but terminated the K because of GTE’s poor performance.
7. At trial, a jury awarded Florafax $750,000 in lost profits, from the Florafax-Bellerose K, and $820,000 for the expenses of setting up and operating the replacement Call Center.

8. On appeal, GTE argued: 

Florafax should not recover any lost profits from the collateral Florafax-Bellerose K, because Florafax failed to establish, with certainty, the profits Florafax lost on the Florafax-Bellerose K; and, 

Even if Florafax could recover some lost profits from the collateral K, the lost profits should be limited to 60 days of profits (the length of the termination notice period), because profits beyond that time are too remote, speculative, or uncertain to be recoverable.

9. Issue: Can Florafax recover lost profits from the Florafax-Bellerose K, based on expert testimony regarding profit projections from the collateral contract?

10. Held: Yes, the evidence presented at trial supported the jury’s award of lost profits, because the evidence established the fact of lost profits with reasonable certainty.

11. Rule: “what a plaintiff must show for the recovery of lost profits is sufficient certainty that reasonable minds might believe from a preponderance of the evidence that such damages were actually suffered.” 

Once the plaintiff has established the fact of the lost profits, a jury is free to decide amount of the loss, based on evidence presented at trial. 

12. See also n. 3 at KCP 9E 918-19 re the “certainty” requirement: “when the plaintiff establishes the fact of damage, a jury is given wide leeway in awarding [the amount of] compensation.”]

13. Whether this foreseeability limitation applies to lost profits depends on whether the lost profits relate to the K that was breached or to a collateral K. KCP 9E pp. 917-18.

Recovery for lost profits on the K that was breached would be “general” damages, within the first prong of the Hadley v. Baxendale test, and would not be subject to the foreseeability test.

Recovery for lost profits on a collateral K would be “consequential” [aka “special”] damages, within the second prong of the Hadley v. Baxendale test, and would be subject to the foreseeability requirement.

14. In Florafax, the Florafax-GTE K included specific contractual provisions on consequential damages that flow from breach. The Florafax-GTE K included a term that provided that that GTE would be liable for consequential damages if GTE breached the K. Such a specific assumption of liability for consequential damages is unusual.

15. DISCLAIMER of liability for consequential damages and LIMITATIONS on liability for consequential damages. KCP 9E pp. 918.

Frequently a party tries to reduce or preclude potentially large liability for consequential damages, by including in the K a term that either:

Disclaims liability for consequential damages, or

Limits the party’s liability for consequential damages.

Such disclaimers or limitations are sometimes enforceable. 

KCP note, however, that such contractual disclaimers or limitations may be rendered ineffective by

Strict UCC rules for disclaiming or limiting consequential damages, or 

Federal or state statutes, such as consumer protection statutes.

16. Rst 2d § 351(3) provides an uncommon limitation on consequential damages, to prevent injustice, especially in informal noncommercial Ks where damages are extremely disproportionate to the consideration paid. KCP 9E p. 919, n. 4.

17. Expert testimony is required to prove lost profits (and profits are net profits not gross profits). KCP 9E p. 920, n. 5.

18. The “New Business Rule:” KCP 9E p. 920, n. 6.

Traditionally, courts have rejected lost profit claims re a “new business.” 

The modern trend is to allow a new business to try to establish lost profits, for example by offering proof of profits of “comparable businesses.” 
b. Reasonable Certainty 

i. Rst 2d 352 damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty
ii. The evidence must be sufficient to persuade the factfinder that the loss is more likely to have occurred than not (preponderance of evidence) and must give the factfinder enough basis for calculating the money damages
c. Causation 

i. A breaching party cannot be accountable for loss that was not caused by her breach. There must be a link between the breach and the loss.

ii. Direct damages usually do not pose an issue of causation because there is a clear causal link between the breach and the loss of the contractual bargain.

iii. Causation could be an issue concerning consequential damages – the plaintiff must establish they were indeed a consequence of breach.

C. Restrictions on recovery of expectation damages: Mitigation 

a. Introduction 

i. The doctrine of avoidable consequences or the duty to mitigate refers to that idea that the plaintiff may not recover for consequences of defendant’s breach that the plaintiff herself could by reasonable action have avoided. 

ii. After an absolute repudiation or refusal to perform by one party, the other cannot continue to perform and recover damages on full performance. A plaintiff cannot hold a defendant liable for damages that didn’t need to be incurred. 
b. Rst 2d 350

i. Except as stated in subsection 2, damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

ii. The injured party is not precluded from recovery by the rule stated in subsection 1 to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

c. Rockingham county v Luten Bridge (the unfinished bridge) 

i. County entered into a K w/ Luten Bridge Co for Luten to build a bridge. Following change of personnel on County Commission─but before Luten started work on the bridge─County repudiated the K and told Luten not to build the bridge. Luten was uncertain whether County Commission would reverse its position and retract the repudiation. Luten built the bridge and sued the County to recover under the K. 

ii. “The measure of plaintiff’s damages, upon its appearing that notice was duly given not to build the bridge, is an amount sufficient to compensate plaintiff for [1] labor and materials expended and expense incurred in the part performance of the contract, prior to [County’s] repudiation, plus [2] the profit which would have been realized if it had been carried out in accordance with its terms.”  KCP 9E p. 925-26.

d. Notes after Luten Bridge: KCP 9E p. 926.

i. In practice, use demand for adequate assurance if your client is in Luten’s position, facing uncertainty about their counterparty’s performance of the K. *WHAT LUTEN SHOULD HAVE DONE
ii. “Duty” to mitigate is a misnomer, because it isn’t a “duty” at all.  Instead, mitigation is “a limitation on a plaintiff’s right to recover damages.”

1. Failure to mitigate damages is an affirmative defense.

2. Burden of proof is on the defendant.

3. Standard of proof is preponderance of the evidence. *more unlikely than not – over 50%
e. Mitigation by E’ee following breach of employment K by E’er:

i. E’ee’s damages = “The amount of salary he would have received during the rest of the contract term minus any sum that was earned or reasonably could have been earned through mitigation.” ***employee can’t just sit and wait and not try to work 
ii. E’er has burden of proving E’ee’s failure to mitigate (KCP 9E p. 937): 

1. E’er has to prove both: 

The availability of suitable and “comparable” employment and 
E’ee’s lack of reasonable diligence to obtain substitute employment.

iii. What is “comparable” employment? 

1. Reinstatement by breaching employer: The duty to mitigate “includes the acceptance of an unconditional offer of reinstatement [by the former employer who earlier breached the contract in dispute] where no special circumstances exist to justify rejection.” KCP 9E p. 938, n. 4. 

2. Employment opportunity is not “comparable” if substitute position: 

Has significantly different, inferior duties than the old job;

Involves greater physical risk than the old job;

Would subject the E’ee to harassment or humiliation.

3. Application: Parker case, KCP 9E p. 938-40, n. 5.

Fox claimed that Shirley MacLaine had failed to mitigate after she declined Fox offer to substitute role in “Big Country, Big Man” for role in “Bloomer Girl.” Feminist themes of Bloomer girl, a musical comedy, appealed to MacLaine. Also, she would have had Director approval right. Big Country Big Man, a dramatic western, was filming in Australia. No Director approval right.

Cal. Supreme Court held that the two roles were of “different types,” and differed in that MacLaine would have had Director approval re Bloomer Girl, but not re Big Country Big Man.

4. A non-breaching E’ee’s “duty” to mitigate doesn’t require E’ee to take inferior substitute job, but if E’ee takes an inferior job, wages from the inferior job reduce the E’ee’s K damages. KCP 9E p. 940, n. 6.

f. Mitigation in RE Leases, Breach by Lessee (Tenant), KCP 9E p. 941, n. 8.

i. Traditional rule: Lessor does not have to mitigate.

ii. Modern trend: Lessor has a duty to mitigate.

g. Application of UCC “lost volume” theory to non-UCC Ks. KCP 9E pp. 946-48.

i. Non-breaching party’s damages are reduced by amounts that party received from a mitigating K, but are not reduced by amounts that party received from an additional K.

1. A mitigating K is a K that the plaintiff was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original K.

ii. Rst 2d § 350, comment d: “The mere fact that an injured party can make arrangements for the disposition of the goods or services that he was to supply under the K does not necessarily mean that by doing so he will avoid loss.  If he would have entered into both transactions but for the breach, he has ‘lost volume’ as a result of the breach.  In that case, the second transaction is not a ‘substitute’ for the first one.”

iii. Lost volume theory could apply to a service K, based on facts. 

Example: Illustration 10, Rst § 350. KCP 9E, p. 947-48, n. 3: “A contracts to pay B $20,000 for paving A’s parking lot, which would give B a [$3,000 net profit]. A breaks the K by repudiating it before B begins work. If B would have made the K with A in addition to other Ks, B’s efforts to obtain other Ks do not affect his damages. B’s damages for A’s breach of K include his $3000 loss of profit.”

D. NONRECOVERABLE DAMAGES. KCP 9E pp. 948-49; 956-57; 966-71. 

a. The following generally are excluded from plaintiff’s damages for breach of contract:

i. Attorney’s fees (“American rule” denies recovery for attorney’s fees);

ii. Damages for mental distress (& intangible, “noneconomic” injury); and

iii. Punitive damages.

b. Effects: In some instances, this means that recovery is actually below the level that true expectation would require (e.g., attorney’s fees).  In other cases, it prevents bringing plaintiff’s recovery above the net-expectation level (e.g., punitives).

c. Exceptions to the general rules:

i. Attorney’s fees: 

1. Statutes provide for payment of attorney’s fees in certain circumstances.

2. A K might provide for payment of attorney’s fees.

3. Attorney’s fees in a collateral dispute may, in some circumstances, be treated as incidental damages in the main K dispute.

ii. Emotional distress: 

1. Exception if breach of K causes bodily harm. 

2. Narrow exception if emotional distress is a “’particularly likely’ consequence of the breach.” (referring to example of K to transport a dead body).

iii. A plaintiff can recover punitive damages for bad faith breach of an insurance K by an insurer.
E. BUYER’S & SELLER’S REMEDIES UNDER UCC.

a. Buyer’s remedies for Seller’s breach.
i. Introduction.

1. Seller of goods can commit a breach in 2 ways: 

Seller may deliver nonconforming goods to Buyer, or 

Seller may fail to properly tender the goods to Buyer.

2. Before determining Buyer’s remedies for Seller’s breach, consider whether Buyer’s remedies are eliminated or limited by the K. 

If Seller breaches a warranty, consider whether the warranty has been disclaimed in the K or the K limits remedies for breach of the warranty. 

An effective “disclaimer” eliminates a warranty. Express warranties cannot be disclaimed, but implied warranties may be disclaimed if certain requirements are met.

A limitation on remedy (warranty survives but the remedies available for its breach are reduced by the K) is enforceable unless it makes the remedy fail of its essential purpose or it is unconscionable.  UCC § 2-719. 

Also, UCC limitations on liquidated damages (for either Buyer or Seller) are similar to limitations under common law. UCC § 2-718.

ii. Status quo remedies are designed to get the goods back to Seller if Seller ships but breaches.
1. “Rejection” of goods by Buyer.
The general rule is the perfect tender rule: 

Where there is a contract for a single delivery, Buyer can reject any non-conforming shipment before accepting the goods, no matter how trivial the non-conformity. UCC § 2-601. 

A special rule applies to installment sales K (a K with multiple shipments): 

In that case, Buyer can reject a given installment only for substantial defects that impair the value of that installment and can reject the remaining installments only if the defects substantially impair the value of the entire K. UCC § 2-612.

2. Revocation of Buyer’s acceptance of goods. 
Buyer may accept goods but later discover a defect.  

The Buyer can revoke his acceptance of goods if there is a substantial defect or non-conformity, so long as the problem was difficult to discover at the time goods were accepted or Seller said the defect would be cured and it has not been.  UCC § 2-608. 
Under the UCC, “acceptance” of goods occurs when a Buyer either fails to reject the goods within a reasonable time, or indicates that the goods are acceptable, or does anything inconsistent with Seller’s ownership. UCC § 2-606. 
3. Buyer must give Seller notice and an opportunity to cure breach.
In the case of both rejection and revocation, Buyer must give Seller reasonable notice of the defects and the use of these remedies. 
If Buyer does this, Buyer then must await instructions from Seller as to what to do with goods. If those instructions are reasonable, Buyer must follow them. If no instructions are received from Seller, or if the instructions are not reasonable, Buyer can do anything reasonable with the goods. If Seller still has time to perform under the K, he has the right to cure the defects.
iii. Other Buyer’s remedies. These are remedies that are not aimed at restoring the goods to Seller.
1. Expectation damages. 
If goods are delivered to Buyer and Buyer decides to keep them, Buyer can sue for breach and recover damages for the diminished value of the goods resulting from the breach.  UCC § 2-714.

If Seller fails to deliver goods or Buyer rightfully rejects or revokes acceptance, Buyer can “cover:” 

The Buyer can purchase substitute goods within a reasonable time after learning of the breach. 

If Buyer covers, Buyer’s damages are the difference between the cover price and the K price. UCC § 2-712. 

If Buyer does not cover, Buyer’s damages are the difference between the market price at the time Buyer learned of the breach and the K price.  UCC § 2-713. 

Buyer can also get consequential and incidental damages as under the common law. UCC § 2-715.

Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

Consequential damages resulting from the seller’s breach include:

Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

Injury to person or property proximately resulting from any breach of warranty.
*Gottlieb v Alps addressed consequential damages  (as a result of cutting corners, Alps lost sales(direct damages) plus had to compensate customers for recall plus lost customers (consequential)
2. Specific performance. 
The Buyer can get specific performance if goods are unique “or in other proper circumstances.” UCC § 2-716.
If Seller doesn’t deliver the goods or Buyer rightfully rejects the goods or justifiably revokes acceptance of the goods, Buyer may recover the part of the K price that has been paid. UCC § 2-711.
b. Seller’s remedies for Buyer’s breach.
i. Status quo remedies restore the goods to Seller or permit Seller to retain goods that Seller has not yet shipped.
1. Right to withhold goods.  
If Buyer breaches while the goods are still in the possession of Seller, Seller may withhold delivery.  
Seller may do whatever is reasonable with the goods (e.g., resell them) and sue for damages.
2. Limited right to stop shipment in transit & recover shipped goods.  
If Buyer breaches after Seller has shipped goods, Seller can stop the shipment in transit and recover the goods if Buyer is insolvent or the shipment is a large shipment (e.g., a carload or truckload).
ii. Other Seller’s remedies.  
1. Expectation damages. 
If Seller still has the goods, it can enter into a substitute sale and recover the difference between the original K price and the resale price. UCC § 2-706. 

The Seller must give notice to Buyer of the intended resale except where the goods are perishable or will decline in value quickly.  

Alternatively, Seller can choose to recover damages based on the difference between the K price and the market price at the time and place delivery was to be made. UCC § 2-708(1). 

Special rule for “lost volume sellers:” If Seller can establish that Buyer’s breach resulted in lost sales volume, Seller can recover the profit it would have made if the buyer had performed. UCC § 2-708(2).

2. Seller also can get consequential and incidental damages. UCC § 2-710.
3. Seller can also maintain an “action for the price” if the goods are not resalable. UCC § 2-708. This is the functional equivalent of specific performance.
Alternatives for expectation damages: 

Determining amount of recovery for non-breaching party.

Consider: 

(1) BASIS for RECOVERY and 

(2) the TYPES of RECOVERY available (based on the type of “interest” being protected).

Possible BASES for recovery:

1. BREACH OF K. 

If BASIS for party to recover from counterparty is breach of K (i.e., an enforceable agreement, where duty to perform arises and nonperformance is not justified), types of recovery include:

i. Expectation damages

ii. Reliance damages, or

iii. Restitutionary recovery

2. VOIDABLE K or WHERE CONDITION ON DUTY IS NOT SATISFIED or WHERE NONPERFORMANCE IS JUSTIFIED.

Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged, types of recovery may include: 
i. Reliance damages, 

ii. Remedy “as justice requires,” or 

iii. Restitutionary recovery. 

3. PROMISSORY ESTOPPEL. If the BASIS of liability is promissory estoppel, where there is no enforceable K:

i. Court has broad discretion to award recovery as justice requires. 

ii. Recovery could, in theory, be based on expectation damages, reliance damages, or restitution.

iii. In practice, recovery often is based on reliance damages.

4. UNJUST ENRICHMENT. If the BASIS of liability is unjust enrichment, recovery is a restitutionary recovery.
A. RELIANCE DAMAGES.

a. Reliance damages as an alternative to expectation damages for breach of K.

i. Rst 2d § 349: “As an alternative to the measure of damages stated in § 347 [expectation damages], the injured party has a right to damages based on his reliance interest, including [i] expenditures made in preparation for performance or in performance, [ii] less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.” **ie if one would’ve lost $ if they kept going on the K, it may reduce recovery but is hard to prove.
1. Although K law allows the breaching party to reduce reliance damages by a loss that the injured would have suffered if the K had been performed, the loss must be proven with “reasonable certainty” and the breaching party has the burden of proof on the issue.  

2. If breaching party can prove such loss, the non-breaching party may elect a restitutionary remedy instead of expectation damages or reliance damages.

ii. Non-breaching party might elect reliance damages where expectation damage amount is uncertain. KCP: “Even if expectation damages would in theory be recoverable, they may not be provable with reasonable certainty.  In such a case, the plaintiff’s fallback position will usually be to seek recovery of reliance damages.”  

iii. The traditional limitations on expectation damages recovery (foreseeability, certainty, mitigation and causation) apply to reliance-based damages as well.

Rst 2d § 352, comment a: “The requirement [of reasonable certainty] excludes those elements of loss that cannot be proved with reasonable certainty. The main impact of the requirement of certainty comes in connection with recovery for lost profits. Although the requirement of certainty is distinct from that of foreseeability (§351), its impact is similar in this respect. Although the requirement applies to damages based on the reliance as well as the expectation interest, there is usually little difficulty in proving the amount that the injured party has actually spent in reliance on the K, even if it is impossible to prove the amount of profit that he would have made.  In such a case, he can recover his loss based on his reliance interest instead of his expectation interest.” IE if lost profits are hard to establish, consider reliance damages
iv. Limitation on Reliance Damages: Essential Reliance v. Incidental Reliance, KCP 9E p. 1009.

Essential Reliance: Costs of performing the K. Amount of essential reliance damages is limited by the K price. 

a. Foregone opportunities: Amounts plaintiff would have made had she not relied on defendant’s promises are treated as “costs” of performing, to protect the reliance interest.

Incidental Reliance: Costs incurred in collateral Ks. Amount of incidental reliance damages is not limited by the K price. (is limited by foreseeability)
v. Wartzman v. Hightower Productions Inc., KCP 9E p. 1001. 

HPI hired Wartzman, a law firm, to incorporate their new business. HPI planned to set a new world record for flagpole sitting, and to earn promotional and marketing profits from the venture. After an initial sale of some stock, HPI needed to sell additional stock. W notified HPI that, because W had not complied with securities law, HPI could not sell additional stock unless HPI hired a securities lawyer at a cost of $15,000. HPI refused to hire the securities lawyer, terminated the venture, and sued W for breach of K.

W appealed a $170k jury verdict for HPI, which was based on HPI’s reliance costs (amounts expended in the venture prior to abandoning it).

On appeal, Ct holds that HPI can recover its RELIANCE damages, in lieu of lost profits (expectation damages), even though the venture might not have been profitable: 

“Where anticipated profits are too speculative to be determined, monies spent in part performance, in preparation for or in reliance on the contract are recoverable.” 

If the breaching party can prove with reasonable certainty that the injured party would have suffered a loss, that LOSS is subtracted from the reliance damages. Rst § 349. 

Breaching party has the Burden of Proof to show the projected loss.

W argued that HPI should have mitigated its damages by hiring a securities lawyer. The Ct rejects this argument, noting that HPI had no money to hire the securities lawyer. Also, “the doctrine of avoidable consequences… does not apply where both parties have an equal opportunity to mitigate damages.” (W should have hired the securities lawyer to resolve the legal issues created by W’s malpractice.)

b. Reliance damages in promissory estoppel actions. KCP 9E p. 1017-20.

i. As justice requires, court has discretion to award expectation or reliance damages, or some other form of remedy when the basis of recovery is PE. 

ii. Rst 2d § 90 seems to endorse a flexible approach; comments and illustrations are not clear about when expectancy damages should be available. Courts in fact award a “full range of remedies” (including specific performance).

iii. In construction bidding PE cases (e.g. Drennan), GC’s damage award for SC’s bid withdrawal typically = price GC has to pay another SC for the goods and services minus the defendant-SC’s bid.
B. RESTITUTIONARY RECOVERY. KCP 9E p. 1020.

a. Restitution is available: 

i. As a remedy for breach of contract (as an alternative to expectation damages); 

ii. To a breaching party; and 

iii. Where K has been rendered unenforceable (e.g., because the K is voidable), or a party’s duty to perform does not arise, or a party’s duty to perform arises but is discharged.

b. Restitution as an alternative remedy for breach of contract.

i. Rst 2d § 373: On a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance, unless his duties have already been fully performed and the breaching party’s only remaining duty is the payment of money.

ii. Limitations on the use of restitution as an alternative remedy for breach of K.

1. The election to seek restitution may be made only when the defendant commits a total breach of contract or repudiates.  Rst § 373(1).

2. “Full performance” exception: If plaintiff has completed her performance and the only remaining duty owed by defendant is the payment of a definite sum of money, plaintiff may not elect restitution; instead she is limited to expectation damages.  Rst 2d § 373(2). KCP 9E 1023-24.

3. Restitutionary amount must be reasonably certain.

iii. “Market value” restitution. Note 2, 3, KCP 9E pp. 1023-24.

1. Majority rule.  Non-breaching party who would have lost money if the K had been fully performed can claim restitutionary recovery based on the MARKET VALUE of what non-breaching party provided to the breaching party. 

“The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the [K] and been unable to recover in a suit on the contract.”  

“The measure of recovery for [restitution] is the reasonable value of the performance; and recovery is undiminished by any loss which would have been incurred by complete performance.”   

While the [K] price may be evidence of reasonable value of the services, it does not measure the value of the performance or limit recovery.  Rather, the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the plaintiff’s position at the time and place the services were rendered.”  

US ex rel Steel Erectors. Inc. v. Algernon Blair (nonbreaching SC’s recovery from breaching GC) at KCP 9E p. 1022. 

GC of Naval Hospital project hired SC Blair. After Blair partially performed, the GC breached the K with SC. SC Blair stopped performing in the GC hired a replacement SC. The value of the work performed by Blair, prior to termination, was $37,000. SC Blair brought suit to recover from GC, in quantum meruit, for the benefit of the work it had performed prior to termination. GC introduced evidence indicating that SC Blair would have lost $37,000 on the subcontract with the GC. GC argued that the $37,000 restitutionary recovery must be reduced by the $37,000 loss that would have resulted from Blair’s full performance of the contract. The court holds that a restitutionary recovery (e.g., for quantum meruit) is NOT reduced by a LOSS which would’ve resulted from complete performance of the contract
See also Rst 2d § 373 comment d (adopting the majority rule).

c. Measuring restitutionary interest: enrichment versus benefit. KCP 9E pp. 1042-43.

i. Rst 2d § 371: Unjust enrichment can be measured either by 

1. the reasonable value of the performer’s services (“cost avoided”) or 

2. the value of increase to the recipient’s property (“net benefit”).  

Relief may be measured as justice requires. 

ii. The two measures may vary. 

1. Example 1: Reasonable value of painter painting a home is $5,000, but painting the home increases the value of the home by $10,000.

2. Example 2: Same facts as in previous example, except painting the home increases the value of the home by $2,000.

iii. General rules:

1. Use larger of the 2 measures if the party seeking restitution is the non-breaching party.

2. Use smaller of the 2 measures if the party seeking restitution is the breaching party.

d. Some specific situations in which restitutionary recovery is available.

i. Rst 2d § 375:  “A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.”  

ii. Rst 2d § 376:  “A party who has avoided a contract on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of a fiduciary relation is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

iii. Rst 2d § 377:  “A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by a beneficiary is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.”

e. BREACHING party’s right to restitution.

i. Traditional CL rule: A breaching party could not recover either on the contract or in restitution for the value of his part performance.

ii. Modern trend and Rst and UCC rules.

1. Lancellotti v. Thomas. KCP 9E p. 1024.
On 7-25-73, prospective Buyer of luncheonette biz agreed to make a 25k down payment, rent the property for 5 yrs, and build a 16’x16’ addition to the biz premises by 5-1-74. Seller of biz gave up rent for the 1st year (about 6k) in exchange for Buyer’s promise to construct the addition. Buyer later refused to complete the addition and decided he did not want to buy the business as they had agreed. After Buyer defaulted, Sellers retook possession of the biz and found some equipment missing.

Issue: Could breaching Buyer recover his 25k down payment, with an offset for $6,666 of unpaid rent? Yes. 

The Ct follows Rst 2d 374, which allows a breaching party to recover “any benefit… in excess of the loss that he is caused by his own breach.”

2. Rst 2d § 374: “…the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

To the extent that under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.”

3. UCC § 2-718 provides similar rule. (Rst rule followed the UCC rule.)

iii. Exceptions to the modern rule:

1. A breaching party’s intentional variation from the terms of the contract precludes restitution. KCP 9E p. 1031.

2. Breaching party acting in bad faith also may preclude restitution.
C. SPECIFIC PERFORMANCE. KCP 9E pp. 1045-47.

a. Introduction: The remedy of specific performance is a court order commanding the defendant to perform the contract as promised. Although SP gives the non-breaching party the “benefit of the bargain,” SP is an extraordinary remedy, not the general rule.

b. SP is an equitable remedy that is within the court’s discretion.

i. English courts originally separated matters of “law” from matters of “equity,” and had separate courts of law and courts of equity (chancery courts, named for a chancellor). The two separate types of courts eventually were merged (generally), but the distinction between “legal remedies” and “equitable” remedies continues. Monetary damages are “legal” remedies; specific performance and injunctions are “equitable remedies.”

ii. The court has wide power of discretion in determining whether or not to grant the remedy.  Rst 2d § 357(1).  

iii. SP is an equitable remedy that the court will grant only if, on balancing the equities between the parties, and taking into account social interests, the justification of affording the plaintiff this relief outweighs its drawbacks.

c. Generally, court orders SP only if the legal remedy (damages or restitution) is inadequate. Rst 2d § 359(1).

i. The legal remedy is inadequate if the subject matter of the contract is unique – e.g., real property, heirlooms, works of art, other one-of-a-kind objects, certain intangibles not readily available on the market such as patents, closely held stock, etc. UCC § 2-716(1). 

ii. SP is available to both buyers and sellers.

d. Factors courts consider (Rst 2d §§ 360, 364, 366):

i. Adequacy of legal remedy:

1. Difficulty of proving damages with reasonable certainty;

2. Difficulty of getting a suitable substitute with money damages; and

3. Likelihood that an award of damages could not be collected.

ii. Difficulty of enforcement or supervision.

iii. Subject matter of contract. 

iv. Inequitable conduct (e.g., the contract was induced by mistake or by unfair practices, “unclean hands”).

v. Unfair contract terms. 

vi. Balance of equities and hardships. 

vii. Plaintiff’s return performance (if not already rendered, court may condition its grant on the plaintiff doing so).

e. More on difficulty of enforcement or supervision: 

i. Courts will not order specific performance where “the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantages to be gained from enforcement and to the harm to be suffered from its denial.”  Rst 2d § 366. 

ii. E.g., courts rarely specifically enforce a contract to build or repair a structure.

f. UCC [NOTE: add this material to UCC material from Chapter 10.]

i. The Buyer can get specific performance if goods are unique “or in other proper circumstances.” UCC § 2-716.

ii. UCC § 2-716 Comments: 

1. “inability to cover is strong evidence of ‘other proper circumstances.’”

2. “This section is intended to give the buyer rights to the goods comparable to the seller’s right to the price….”

3. Mentions “outputs” and “requirements” contracts as K that might require SP.

iii. UCC is more liberal than CL/Rst about granting SP.

g. Application to employment contracts.

i. Employment and personal service contracts will not be specifically enforced against the employee or service provider due to concerns about the difficulty of enforcement and involuntary servitude.  Rst 2d § 367(1).

ii. Negative injunctions against an employee, to specifically enforce an exclusivity clause.
1. Some courts may enjoin an employee from working for another employer based on an implied promise or express exclusivity clause, which is sometimes characterized as indirect/“negative” enforcement.  Lumley, note 2 KCP 9E pp. 1066-67.

2. Courts will deny a request if the personal services are not special, unique, unusual or of peculiar value.  KCP 9E p. 1067; Rst 2d § 367, comment c.

a. Rst § 367 illustration 3: “A contracts to serve exclusively as sales manager in B’s clothing store for a year. A repudiates the K shortly after beginning performance and goes to work for C, a competitor of B.  B sues A for an injunction ordering A not to work for C.  Unless A’s services are unique or extraordinary, the injunction will be refused.  If, however, A has special knowledge of B’s customers that will cause a substantial number of them to leave B and patronize C, the injunction may properly be granted.”

b. The personal services of athletes, artists, and media personalities may be regarded as special, unique, unusual or of peculiar value.

3. More on enforcement of “exclusivity clauses.”

a. “A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probable result will be to compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living.”  Rst 2d § 367(2).

b. Rst 2d § 367 Illustration 1, based on Lumley case: “A, a noted opera singer, contracts with B to sing exclusively at B's opera house during the coming season.  A repudiates the contract before the time for performance in order to sing at C's competing opera house, and B sues A for specific performance.  Even though A’s singing at C’s opera house will cause B great loss that he cannot prove with reasonable certainty, and even though A can find suitable jobs singing at opera houses not in competition with B’s, specific performance will be refused.”

c. Negative injunction example: if first employer is in competition with second employer. Rst 2d § 367 Illustration 4: “The facts being otherwise as stated in Illustration 1, B sues A for an injunction ordering A NOT to sing in C’s opera house.  The injunction may properly be granted.  If, however, C is not a competitor of B, the injunction will not be granted”

iii. Negative injunction to enforce a “covenant not to compete” (aka a noncompete or restrictive covenants)

1. Rule in some jurisdictions: Post-employment covenants not to compete with the employee’s former employer may be enforceable if: 
a. The E’er has a valid, protectable interest (e.g., the employee had access to the former employer’s proprietary information or trade secrets) and 
b. The restrictions are reasonable.  KCP 9E p. 1068.

2. Some jurisdictions allow enforcement of covenants not to compete, but apply a stricter test for enforcement. These courts may:

Refuse to enforce noncompete at all, or 

“Reform” a noncompete clause to limit its scope, for example, limiting the scope, limiting the noncompete geographically, or shortening the period of time during which the noncompete is applicable.

3. Some jurisdictions (e.g., California) are even stricter and generally prohibit enforcement of covenants not to compete. Courts in these jurisdictions emphasize employee freedom to work and prevention of restraints on trade and labor mobility. 

a. General Rule in CA:

California Business & Professions Code § 16600: "Every K by which anyone is restrained from engaging in a lawful profession, trade or business of any kind is to that extent void."

b. Exceptions (not within the employment context) apply and allow limited enforcement where party prohibited from competing is a former owner of a business and that person’s equity interest in the business is sold or the business is dissolved.  

iv. Specific enforcement of a personal services K against an employer is normally denied because of the difficulty of supervision, or because of the adequacy of money damages.

1. Rst 2d § 367 illustration 2: “The facts being otherwise as stated in Illustration 1, B discharges A and A sues for specific performance.  Even though singing at B’s opera house would have greatly enhanced A’s reputation and earning power in an amount that A cannot prove with reasonable certainty, specific performance will be refused.”

D. AGREED REMEDIES. KCP 9E pp. 1069-70; 1080-86.

a. Introduction.

i. “Liquidated damages:” a term in a contract under which the parties agree that in the event of a breach by one of them, the breaching party will pay damages in a specified sum or in accordance with a prescribed formula.

ii. Valid LD provisions specify in advance the damages due in the event of breach.

iii. A K can specify damages for breach of either party or for only 1 of them; if the liquidated damages clause covers breach by only one party, a breach by the other party would require the non-breaching party to prove damages in the usual way.

iv. Where non-breaching party can enforce LD clause, non-breaching party has no duty to mitigate (i.e., LD remedy will not be reduced by avoidable losses). Barrie School (not assigned).

v. Rst 2d § 361: “[SP] or an injunction may be granted to enforce a duty even though there is a provision for liquidated damages for breach of that duty.”

b. Reasons why parties might agree in advance on the amount of damages for breach:

i. It may be easier and more efficient to obtain relief if a breach occurs, especially if the K involves a transaction that is speculative (avoids issues of foreseeability, reasonable certainty, mitigation), and helps parties predict cost of breaching.

ii. To promote settlement of disputes rather than costly and uncertain litigation.

iii.  A potential downside is that the parties may not forecast well and the plaintiff may be over-compensated or under-compensated.

c. Test to determine validity of LD clauses: 

“[T]he damages to be anticipated from the breach must be uncertain in amount or difficult to prove;

[T]he parties must have intended the clause to liquidate damages rather than operate as a penalty; and

[T]he amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach.” KCP 9E pp. 1080-81.

i. Rst 2d § 356: “Damages for breach by either party may be liquidated in the agreement, but only at an amount that is reasonable in light of the anticipated or actual loss caused by the breach and the difficulties of proof.”

1. Considers the difficulty of proving loss: “The greater the difficulty either of proving that loss has occurred or of establishing its amount with the requisite certainty…, the easier it is to show that the amount fixed is reasonable.”  Rst 2d § 356, comment c. 

2. Compares liquidated vs. actual damages:  If the actual damages cannot be shown with reasonable certainty, such a comparison cannot be done.

3. A “term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.”  

d. Limitations on enforcement of liquidated damages clauses.

i. A court will interpret an LD clause, in context, to determine if it was a genuine attempt to ascertain damages in advance or if it was a penalty.

ii. A court will not enforce LD clause if it finds the provision to be a penalty. 

A liquidated damage is a penalty if it is not intended as a reasonable forecast of harm, but rather to punish breach by imposing liability that goes beyond the actual loss likely to be suffered by the non-breaching party.

iii. Courts balance the policy of favoring freedom of contract against the policy of confining contract relief to economic compensation.

e. Many courts presume that LD clause is enforceable and put the burden of proof on the party seeking to invalidate the provision.  Barrie School (not assigned).
f. Timing regarding when LD clause must be a “reasonable” estimate of the harm: 

i. Traditional rule: reasonableness is measured as of the time of K formation.  

ii. Modern trend: 

1. Rst 2d § 356 provides that LDs must be “reasonable in light of anticipated loss or actual loss (i.e., written in the disjunctive).  

2. Under this approach, read literally, LD clause must be a “reasonable” estimate of the harm either 
a. at the time of K formation or 
b. at the time of breach.

iii. UCC § 2-718 is similar to Rst 2d § 356.

g. LD clauses in employment contracts.

i. LD clauses in employment Ks can be enforceable if they are not penalties. 

ii. LD clause can compensate non-breaching employee for actual injuries for which employees cannot recover under K law, such as loss of reputation or emotional distress.

h. “DAMAGE LIMITATION” provisions.

i. Parties may limit the relief that a party may claim in the event of breach.  

ii. Such a provision does not anticipate the amount of damages (and is thus not a liquidation of damages), but rather limits the relief (e.g., precludes consequential damages or confines liability to direct damages).

iii. A damage limitation provision that is a term of a contract is enforceable unless it is unconscionable or it provides for a remedy that is valueless.  Rst 2d § 356, comment a; UCC § 2-781, comment 1; UCC § 2-719(3).

1. UCC § 2-719(3) also states: “Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.”




� Note: This part of the Chapter 10 handout goes beyond discussion of expectation damages, to include some topics from Chapter 11, so that the UCC remedies rules are together in one place in your notes. 





